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548.  The  Case  of  Jahes  Sommersett,  a  Negro,  on  a  Habeas 
Corpus,*  KingVBench  :  12  George  HI.  a.  d.  1771-72. 


or  thif  Case  only  a  Statement  of  the  Faetn, 
and  Mr.  Hargrare'a  learned  Argument  were 
inserted  ia  the  former  edition  of  this  Work. 
I  hi?e  here  added  the  other  Arguments^  and 
the  JodgOBent  of  the  Coart,  from  Loffl'g  Re- 
ports, in  which  is  a  Note  of  the  Case  nnder 
die  name  of  Sommersett  against  Stewart. 

On  the  Sd  of  l>ecemher  1771,  affidavits  wece 
Slide  by  Thomas  Walklin,  Elizabeth  Cade, 
md  John  Harlow,  that  James  Sommersett,  a 
Mgfo,  was  confined  in  irons  on  board  a  ship 

*  The  very  important  matters  which  this 
tmt  isfoUed,  vise,  first.  The  rights  over  the 
pefsoQ  of  a  negro  resident  here,  claimed  by 
iBodicr  person  as  the  owner  of  the  negro ; 
aad,  supposing  such  rights  to  exist,  secondly, 
The  eitent  of  tbem ;  and  thirdly.  The  means 
•f  isforeing  them,  were,  I  belioTe,  never,  ex- 
eeft  in  this  case»  made  the  subject  of  a  suit  at 
liv  is  England.  But  in  Scotland  two  cases 
•f  this  sort  haTe  occurred  before  the  Court  of 
ScnioB ;  1,  That  of  Sheddan  against  Sheddan, 
i. ».  1756 ;  S,  That  of  Knight  against  Wed- 
fekon,  A.  D.  1775—1778. 

or  these  two  oases  the  following  reports  are 
prnled  from  the  *  Dictionary  of  Decisions,*  tit. 
*8bTe,'  vol.  83,  pp.  14,545,  et  $eq. : 

**  Robert  iSheddan  ogaimt  a  Negrow— J«/y  4, 
1757. 
^  A  Negro,  who  had  been  bought  iq  Tir- 
liiia,  and  brought  to  Britain  to  be  taught  a 
Me,  and  wbobad  been  baptized  in  Britain, 
^og  claimed  his  liberty,  against  his  master 
B«bm  Sheddan,  who  had  put  him  on  board  a 
itip,  to  carry  him  back  to  Virginia,  the  Lords 
ipliobted  coonsel  for  the  negro,  and  ordered 
Baaorials,  and  afterwards  a  hearing  in  pre- 
loce,  upon  the  respective  claims  of  liberty 
nd  servitude  by  the  master  and  the  negro. 

**  Bot,  daring  tlie  hearing  in  presence,  the 
Kpodied;  no  the  point  was  not  determined.*' 
VOL.  XZ« 


called  the  Ann  and  M arv,  John  Knowles  com- 
mander, lying  in  the  Thames,  and  bound  for 
Jamaica ;  and  lord  Mansfield,  on  an  application 
supported  by  these  affidavits,,  allowed  a  writ 
of  Habeas  Corpus,  directed  to  Mr.  Knowles, 
and  requiring  him  to  return  the  body  of  Som- 
mersett before  his  lordship,  with  the  cause  of 
detainer, 

Mr.  Knowles  on  the  9th  of  December  pro- 
duced the  body  of  Sommersett  before  lord 
Mansfield,  and  returned  for  cause  of  detainer, 
that  Sommersett  was  the  ne^  slave  of  Charkn 
StesArt,  esq.  who  had  delivered  Sommersett 

<«  Joseph  Knight,  a  N^fro,  agakui  John  Wed- 
derbum.— /onoory  15, 1778. 

*<  The  commander  of  a  vessel,  in  the  African 
trade,  having  imported  a  cargo  of  negroes  into 
Jamaica,  aold  Joseph  Knight,  one  of  them,  aa 
a  slave,  to  Mr.  Wedderbum.  Knight  wan 
then  a  ijoy,  seemingly  about  twelve  or  thirteen 
years  of  age. 

'<  Some  time  after,  Mr.  Wedderbum  came 
over  to  Scotland,  and  brought  this  negro  along 
with  him,  as  a  personal  servant. 

''  The  negro  continued  to  serve  him  for  seve- 
ral years,  without  murmuring,  and  married  in 
the  ooonlry.  But,  aflerwards,  prompted  to  as- 
sert bis  freedom,  be  took  the  resolution  of 
leaving  Mr.  Wedderbum's  service,  who,  being 
informed  of  it,  got  him  apprehended,  on  a  war- 
rant of  the  justices  of  peace.  Knight,  on  his 
examination,  acknowledged  his  purpose.  The 
justices    found    « the  petitioner    entitled   to 

*  Knight*s  services,  and  that  he  must.contuui^ 

*  as  before.* 

••  Knight  then  applied  to  the  sheriff  of  the 
county,  rperthshire),  by  petition,  setting  forth, 

<  That  Mr.  Wedderbum  insisted  on  bis  con- 

*  tinuing  a  personal  servant  with  him,*  and 
prayed  the  sheriff  to  find,  *  That  he  cannot.be 
'  continued  in  a  state  of  slavery,  or  compelled 
« to  perpetual  service ;  and  to  discbarge  Mr. 

*  Weilderborn  from   sending  the   petitioner 

<  abroad.' 
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into  Mr.  Rnowles's  custody,  in  order  to  carry 
bim  to  Jamaica,  and  there  aell  bim  as  a  slave. 
Affidavits  were  also  made  by  Mr.  Steuart  and 
two  other  gentlemen,  to  prove  that  Mr.  Steoart 
bad  purchased  Sommersett  as  a  slave  in  Vir- 

**  After  some  procedure  in  this  process,  the 
sheriff  found,  <  That  the  slate  of  slafery  is  not 

*  recognized  by  the  laws  of  this  kingdom,  and  is 

*  inconsistent  with  the  principles  thereof ;  that 

*  the  regulations  in  Jamaica,  concerning  slav^ 
'  do  not  extend  to  this  kingdom ;  and  repelled 

*  the  defender's  claim  to  a  perpetual  service.' 
Mr.  Wedderburn  having  reclaimed,  the  sheriff 
found,    *  That     perpetual    service,    without 

*  wages,  is  slavery  ;  and  therefore  adhered.' 

*<  The  defender  removed  the  cause  into  the 
court  by  advocation.  The  lord  ordinary  took 
it  to  report,  upon  informations.  Being  a  Ques- 
tion of  general  importance,  the  Court  ordered 
a  hearing  in  presence,  and  afterwards  informa- 
tions of  new,  upon  which' it  was  advised. 

<«  Pleaded  for  the  Matter :  That  he  had  « 
right  either  to  the  perpetual  service  of  the 
negro  in  this  country,  or  to  send  him  back  to 
the  plantations  from  which  be  was  brought. 
His  claim  over  the  negro,  to  this  extent,  was 
argued  on  the  following  grounds : 

*'Tbe  productions  of  the  colonies,  ever 
since  they  were  settled,  have  been  cultivated 
by  the  means  of  negro  slaves  imported  from 
the  coast  of  Africa.  The  supplying  the  colo- 
nies with  these  slaves  has  become  an  extensive 
trade ;  without  which,  the  valuable  objects  of 
eommeroe.  now  furnished  b^r  th^  plantations, 
could  not  be  cultivated.  British  statutes  have 
given  sanction  to  this  trade,  and  recognized  the 
property  of  the  master  in  such  slaves ;  lOtb 
IV.  S,  c.  26;  5th  Geo.  2,  c.  7;  23d  Geo. 
S,  c.  3. 

'<  The  property  which,  in  Jamaica,  was  es- 
tablished m  the  master  over  the  negro,  under 
these  statutes,  and  the  municipal  law  there, 
canuot  be  lost  by  a  mere  change  of  place.  On 
nrindples  of  equity,  rights  acquired  under  the 
laws  of  foreign  countries  are  supported  and 
inforced  by  the  courts  of  law  here.  A  right  of 
property  will  be  sustained  in  every  country 
^here  the  snbject  of  it  may  conse.  The  status 
of  persons  attend  them  wherever  they  go; 
Huber,  lib.  1, 1 3,  c.  12. 

"  The  law  of  the  colonies  is  not  to  be  con* 
«dered  as  unjust,  in  authorizing  this  condition 
of  slavery.  The  statutes  which  encourage  the 
African  trade  show,  that  the  legislature  does 
not  look  on  it  in  that  light.  The  state  of 
slavery  is  not  contrary  to  the  law  of  nations. 
Writers  upon  that  law  have  enumerated  seve- 
ral just  and  lawful  origins  of  slavery  ;  such  as 
contract,  conquest  in  a  just  war,  and  punish- 
ment of  crimes.  In  cases  where  slavery  Is  au- 
thorized by  the  laws  of  Jamaica,  it  must  be  pre- 
sumed to  have  proceeded  on  a  lawful  origin. 
The  municipal  law  df  no  country  will  be  pre- 
sumed unjust 

"  A  state  of  slavery  has  been  universal lyj«- 
ceived  in  the  practice  of  nations.    It  took  place 


ginia,  and  had  afterwards  brought  bim  into 
England,  where  he  left  his  master's  service ; 
and  that  his  refusing  to  return,  was  the  occa- 
sion of  his  being  carried  on  board  Mr.  Knowles's 
ship. 


in  all  the  ancient  nations,  and  In  all  the  modem 
European  nations,  for  many  ages.  In  some 
of  them  it  still  remains;  and  in  none  of  them 
has  it  been  abolisbed  bv  positive  enactments,  de- 
claring it  unjust  and  illegal,  but  gone  into  dis- 
use by  degrees,  in  consequence  of  many  diffe- 
rent causes.  Though,  therefore,  the  munici- 
pal law  of  this  country  does  not  now  admit  of 
this  state  of  slavery  in  the  persons  of  citizens, 
yet,  where  foreigners,  in  that  state,  are  brought 
mto  the  country,  the  right  of  their  masters  over 
them  ought  not  to  be  annihilated. 

"  In  this  case,  the  master  is^not  insisting  for 
the  exercise  of  any  rigorous  powers.  He  only 
demands,  that  lie^hall  be  intitled  to  the  perso- 
nal services  of  the  negro,  in  this  country,  dur- 
ing life.  His  right  to  this  extent,  at  least,  is 
not  immoral  or  unjust ;  nor  is  it  even  repro- 
bated by  the  municipal  law  of  this  country. 
A  person  may  bind  himself  to  a  service  for  life ; 
Ersk.  Inst.  b.  1,  t.  7,  §  62. 

'*  Bnt,  in  the  last  place,  if  this  is  denied,  the 
master  must,  at  least,  be  permitted  to  compel 
the  negro  to  return  to  the  pli^atations,  firom 
whence  he  was  brought ;  otherwise  he  is  in- 
tirely  forfeited  of  his  right. 

'*  Some  cases  from  the  English  law-books 
were  adduced  to  show,  that,  in  England,  the 
master's  right  of  property  in  his  negro  remains 
after  be  is"  brought  mto  that  country  ;  Butts 
contra  Penny,  1677;  Keble's  Rep.  p.  3, 
p.  785.  Gilfy  contra  Cleves;  5th  William 
and  Mary,  lord  Raymond,  Rep.  5,  p.  147; 
and  the  opinion  of  two  very  eminent  lawyers, 
in  the  year  1789,  sir  Philip  Yorke,  then  attor* 
ney-general,  and  Mr.  Talbot,  solicitor- general, 
in  these  words :  '  We  are  of  opinion,  that  a 

*  slave,   by   coming  from   the   West- Indies, 

*  either  with  or  without  his  master,  to  Great 

*  Britain  or  Ireland,  doth  not  become  ft-ee ;  and 

*  that  his  master's  property  or  right  in  him  is 

*  not  thereby  determined  or  varied  ;  and  bap- 

*  tism  doth  not  bestow  freedom  on  him,  nor 

*  make  anv  alteration  in  his  temporal  condition 

*  in  these  kingdoms.    We  are  also  of  opinion, 

*  that  the  master  may  legally  compel  bim  to 
'  return  to  the  plantetions.' 

**  Answered  for  the  Negro :  The  only  title  on 
which  any  right  of  dominion  is  claimed  over 
this  African,  is  the  institutran  of  the  municipal 
law  of  Jamaica,  which  authorizes  the  slavery 
of  Africans  brought  into  that  ishmd.  Under 
that  law,  this  negro,  a  child  when  brought  into 
Jamaica,  while  he  remained  there,  was  sub- 
jected to  the  unjust  dominion  which  it  gives 
over  these. foreigners;  but  the  municipal  law 
of  the  colonies  has  no  authority  in  this  country. 
On  grounds  of  equity,  the  Court,  *in  some 
cases,  ffives  effect  to  the  laws  of  other  coun- 
tries ;  but  the  law  of  Jamaica,  in  this  instance, 
will  not  be  supported  by  the  Court ',  becaose  it 
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Lard  Mwi^i^Uld  dxmw  to  refer  fheniatta* 
toibe  dctaffiBtnation  of  ttie  court  of  KiMr'a* 
Woich,  SommerMtt  with  sorcties  was  boond  in 
«  reooeiuxaiioe  for  bb  appeftrance  there  on  the 
•eeondday  of  the  next  Hilary  term ;  and  hie 


biepugpant  to  the  fint  principleaof  morality 
andjQSlioe. 

*'  Sobordinationy  to  a  certain  extent,  if  ne- 
cnfiry  ;  hot  there  are  certain  bounds,  beyond 
whicb,  if  any  institution,  sobjectiog^  one  indi* 
▼idoal  to  another,  should  go,  the  iniustioe  and 
iBsmoralitT  of  it  cannot  admit  of  a  doubt. 
Such  is  the  institution  of  slavery,  depriving 
men  of  the  most  essential  rights  that  attend 
their  existence,  and  whicb  are  of  a  nature  that 
admit  not  of  any  equivalent  to  be  ^ven  for 
them.  The  most  express  consent,  given  in  a 
volontary  contract,  cannot  anthorixe  the  assum- 
ing of  these  rights,  or  bind  the  consenting  party 
to  submit  to  the  condition  of  a  slave.  A  stipu- 
lation of  that  kind  affords  intrinsic  evidence  of 
an  undue  advantage  taken,  and  is  therefore 
suflicient  to  void  the  contract. 

**  But,  although  it  were  justifiable  to  admit 
of  a  shivery  proceeding  on  a  title  of  contract, 
of  conquest,  or  of  oonishment,  the  law  of  Ja- 
nnica  would  not  oe  the  less  unjust.  In  sub* 
joining  the  Africans  to  slatery,  that  law  re-, 
qoirct  no  title  under  any  of  these  sproonds. 
The  circumstance,  that  the  negroes  are  Drought 
into  Jarnak^,  is  all  that  is  re(]uisitA  to  fix  on 
tbem  indiscr^iuately  the  condition  of  slavery. 
It  IS,  therefore,  a  slavery  established  on  force 
aad  usorpatMW  alone,  which  no  writer  on  the 
kw  of  natMms  has  vindicated  as  a  justifiable 
origin  of  slavery. 

**  Jf  the  law  of  Jamaica  had  made  any  dis- 
tinction, or  required  any  title  to  the  slavery  of 
an  African,  this  negro  wonid  never  have  been 
reduced  by  it  to  that  state.  Being  a  child 
when  he  was  brought  into  Jamaica,  he  could 
mter  into  no  oontnct,  commit  no  crime^  and 
conquest  cannot  give  a  right  to  kill  or  enslave 
chihireOa 

«'  The  means  by  which  those  who  carried 
this  child  frem  his  own  country  got  him  into 
their  hands,  cannot  be  known ;  because  the 
bw  of  Jamaica  makes  no  inquiry  into  that  cir« 
casDstaoce.  But,  whether  be  was  ensnared, 
or  bought  from  his  parents,  the  iniquity  is  the 
stsae.— -That  a  sUte  of  slavery  has  been  ad- 
Butled  of  u  many  nations,  does  not  render  it 
k«  ngost  Child-murder,  and  other  crimes 
of  a  deep  dye,  have  been  authorised  by  the 
laws  of  different  states.  Tyranny,  and  all 
sorts  of  oppression,  might  be  vindicated  ou  the 
ttme  grounds. — Neither  can  the  advantages 
procured  to  this  country,  by  the  slavery  of  the 
scgroes,  be  hearkened  to,  as  any  argument  in 
this  question,  as  to  the  justice  ot  it.  Oppres- 
Mand  iniquity  are  not  palliated  by  the  gain 
ud  advantage  acquired  to  the  authors  of  tbem. 
Bet  the  expediency,  of  the  iustitution,  even  for 
tbcsolgecU  of  Great  Britain,  ia  much  doubted 
•fby  thoee  who  ar^  best  acquainted  witli  the 
Mile  of  IIm  fiolOBies;  and  some  enlighteoed 


kirdship  allowed  till  that  day  for  eettling  the 
form  of  the  return  to  the  Habea^  Corpus.  Ac^ 
cordingly  on  that  day  Sommersett  appeared  in 
the  court  of  King's*  bench,  and  then  the  follow* 
ing  return  was  read : 

r    -rra^n -rrw rt 

men  of  modem  times  have  thought,  that  sugar 
and  tobacco  might  be  cultivated  without  the 
slaverv  of  negroes. 

"The  dominion,  therefore,  given  by  the 
bw  of  Jamaica  over  the  pursuer,  a  fdrei^ner 
there,  being  unjust,  can  receive  no  aid  from 
the  laws  of  this  country.  The  modification 
proposed  of  thb  claim  of  slavery,  makes  no 
difference  on  the  merits  of  the  question.  It  is 
pbin,  that,  to  give  the  defender  any  right  over 
the  pursuer,  the  positive  law  of  Jamaica  must 
always  be  resorted  to ;  consequeotly,  the  ques* 
tion  recurs.  Whether  that  law  ought  to  be  eh- 
foroed  beyond  its  territory  ?  But  a  service  for 
life,  without  wages,  is,  in  fact,  slavery.  .The 
law  of  Scotland  would  not  support  a  voluntary 
contract  in  these  terms ;  and,  even  where  wasea 
are  stipulated,  such  a  contract  has  been  voided 
by  the  Court ;  Allan  and  Mearns  amtra  Skene 
and  Burnet,  No.  5,  p.  9454,  '9occ  Pactum 
lUicitum. 

**  The  answer  was  given  to  the  other  claim, 
of  sending  the  negro  out  of  this  country,  with- 
out hb  consent,  that  it  supposes  the  dominwn 
given  over  the  pursuer  by  the  law  of  Jamak» 
to  be  just.  Toe  negro  is  likewise  protected 
against  this  by  the  sUtute  1701,  c.  6,  which 
expressly  prohibits  the  carrying  any  persons 
out  of  the  kingdom  without  their  consent. 
The  words  are  general,  and  apply  to  all  per* 
sons  within  the  realm. 

"  In  support  of  this  ar|^oment  for  the  negro, 
authorities  of  French  wnten  were  adduced,  to 
show,  that  formerly,  by  the  laws  of  France, 
negroes  brought  into  that  country  from  the 
plantations  became  free.  This  was  their  law, 
until  btely,  that,  by  special  edicts,  some  alter- 
ations were  made  upon  it ;  Denisart,  torn.  3, 
V.  l<iegro.  On  the  law  of  England,  several 
caaes  were  mentioned,  in  which  difiereiit 
judgres  had  expressed  opinions,  that  a  negro 
coming  into  England  b  free  there ;  1  Salk. 
t^9  Smith  contra  Brown  and  Cooper ;  Sbanley 
centra  Nalvey,  in  Chancery  176S ;  Har- 
grove's Arg.  p.  58. 

*'  But  the  late  case  of  Sommersett,  the  ne- 
gro, decided  in  the  King's-beuch,  in  the  year 
1772,  was  chiefly  relied  on,  and  said  to  be  in 
point;  at  .least  upon  thb  question,  Whether 
the  nem>  could  be  sent  out  of  England  ? 

"  The  Court  were  of  opinion,  that  the  do- 
minion assumed  over  this  negro,  under  the  law 
of  Jamaica,  being  unjust,  could  not  be  sup- 
ported in  this  country  to  any  extent :  that, 
tlierefore,  the  defender  had  no  right  to  the 
negro's  service  for  any  space  of  time,  nor  to 
send  him  out  of  the  country  against  bb  con- 
sent :  that  the  negro  was  likewise  protected 
under  the  act  1701,  c.  a.  [The  *  Act  for  pre- 
*  venting  wrongous  imprisonment,  and  against 
<  undue  debys  iu  Tkiab,'   more  particularly 
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**  T,  John  Knowle8,eominand«rortbetMwl 
called  the  Add  and  Mary  in  the  writ  bereonlo 
Annexed,  do  nioet  humbly  certify  and  return  to 
oor  present  moat  aerene  aor ereign  the  king ;  that 

mentioned  below]  from  being  aent  out  of  the 
eountry  ai^ainat  bia  oonaent. — ^Tbe  iodgaieDta 
•f  the  aheriff  were  approved  of,  and  th^  Court 

*  remitted  the  caoae  nmpUciter.* " 

I  have  been  favoured  with  the  use  of  aix 

*  Memoriala'  or  *  loformationa,'  which  in  the 
courae  of  these  two  litigations  were  dcUverad 
into  the  Court  of  Seaaion.  Fire  of  them  appear 
to  have  been  prepared  by  men  of  very  high 
eminence  in  tneir  profeaaion,  one  for  l^eddan 
the  negro  by  air  David  Dairy mple,  afler* 
warda  a  judge  with  the  tide  of  lord  Hailea; 
two  for  Knight  the  negro,  by  Mr.  M'Laurin, 
if^erwarda  lord  Dreghom,  andMr.Maconochie, 
now  lord  Meadowbank,  and  two  for  Wedder- 
bum  (Knigbt'a  maater),  by  Mr.  Feiguaon,  af- 
terwards lord  Pitfonr,  and  Mr.  Cnllen,  alter- 
trards  lord  Cnllen,  respectively :  they  diaplay 
a  copiouaneaa  and  variety  of  curious  learnhig, 
iDgeaioos  reasoning,  and  acute  argumentation, 
intimately  connected  with  the  caae  now  be^* 
fere  us. 

With  respect  to  *  Memoriala'  or  *  Infbrma- 
tiona,'  in  causea  depending  in  the  Court  of  Sea* 
aion,  and  to  the  general  courae  of  proceeding 
in  that  court,  aee  the  Edinburgh  Review  for 
January  1807.  For  the  alterationa  which  in 
the  year  1808  were  made  In  the  conatitntion 
of  that  court,  aee  stat.  48  G.  3.  c  151. 

Mr.  Harrington,  in  hiaObservaliooson  atat.  1 
Rich.  8,  (note  [v]  in  the  third  edition)  mentioned 
that  **  many  ot  the  labourera  in  the  aalt-worlu 
and  collienea  in  Scotkind  atill  continue  *  glehn 
adscriptitii'  and  cannot  be  hireil  without  the  pro- 
prietor's consent.*'  And  aato  this  he  referred  to 
a  case  iti  the  Dictionary  of  Decisions,  vol.  1, 

fe319.  I  know  not  wnatcase  that  was.  In 
orison's  Dictionary  of  Decisions  there  are 
under  title  Coalier  twelve  cases,  in  all  of  which 
the  servile  condition  of  the  data  is  recognised. 

In  the  Memorials  which  were  presented  in 
the  case  of  Knight  v.  Wedderbum,  the  con- 
dition of  the  coalliera  and  saltera  of  Scotland 
was  considered.  1  will  here  insert  what  waa 
said  of  it  by  lord  Meadowbank  and  lord  Pitfour. 

•«  The  defender,''  observed  the  Brat  of  those 
learned  peraona,  "  baa  mentioned  the  situation 
of  coallien  and  saltera  as  an  evidence,  that  the 
law  of  Scotland  ia  not  repugnant  to  alavery. 
It  has  been  k!ready  ahown,  that  although  vil- 
lenage  atill  existed,  although  thia  high  court 
wouyl  even  now  record  an  acknowledgment  of 
villenage,  and  although  other  kinda  of  alavery 
wes»  adopted  by  the  lawa  of  this  country,  yet 
that  the  common  law  could  not  be  understood 
to  favour  the  defender'a  claim.  As  long  as  the 
common  law  acknowledges  the  law  of  nature  to 
be  its  great  principal  and  rule,  so  long  muat  H 
reject  a  claim  to  a  right  of  property  in  a  man, 
or  in  his  labour  and  induatry,  foonded  in-  bia 
being  born  of  a  captt? e  or  a  criminal,  or  in  his 


it  tiw  timoberem  afier-meiHMmnar  ntmgin^ 
the  said  JameaSomaaersattfhwB  Alnca,aiidTongf 
before,  there  were^  and  from  tbcaoe  hilberl* 
there  have  been,  and  atill  are  great  nnmbera  a£ 


being  aeiaed  on  violently  by  a  third  peraon,  and 
aoMto  thocbinuDt.  It  Ims,  however,  beaai 
urged,  that  coalliers  and  aallera  are  living  proaii 
of  the  former  prevalent  of  viHenage:  it  is, 
therefbre,  not  nnoecesaary  to  bealow  a  few  a^ 
aervatMma  on  their  aitnation ;  the  nae  of  pit- 
coal  ia  of  ao  late  invention  that  viUenage  most, 
at  any  rate,  have  diaappeared  in  Scotland  kag^ 
before  the  working  of  coal  could  have  beoooae 
a  professioo.  Pim^baa  (ia  vol.  3,  p.  88,  of  bis 
colleetioD)  ginng  an  aoooant  of  Marco  Paoto'a 
travela,  baa  the  fioihiwittg  curioua  paaaage  ex- 
tracted from  them :  *  Throughout  the  whole 
^provinee  of  Katai  (China),  certain  black 
<8lonea  are  digged  out  of  the  naountainsy 


*  which,  pot  into  the  fire,  bom  like  wood,  and 

*  being  kudled,  preserve  fire  a  hmg  tiow :  as 

*  if  they  be  Irindled  In  the  evening,  they  keep 

*  quick  fire  all  thenigbt ;  and  many  nae  those 

*  stones,  because,  that  though  they  have  store 

*  of  wood  yet  there  is  such  frequent  esa  of 

*  stones  and  leatbes  thrice  every  week  that  the 

<  wood  wookl  not  serve.*  The  same  observa- 
tion istranscribed  into  the  Histoire  G^^raiede 
Voyages,  tom.  9,  p.  356.  It  was  one  of  the 
circamstances,  which,  at  the  pnUkatkm  of 
Paoki*s  tratds,  was  considered  as  a  proof  that 
tb^y  were  fabulous.  There  is  a  passage  in 
JEneas  Sylvius*  (afterwards  Pius  9,)  account  of 
Europe,  which  abows  more  directly,  that  the 
use  or  pit-coal  must  have  been  very  rare  and 
very  inconsiderable  in  his  time  even  in  Scot- 
land. Treating  of  Scodand,  be  observes,  that 
he  was  here  (as  a  legate)  in  the  time  of  Ja- 
cobus qoadratua,  and  enquired  about  a  mini- 
culona  tree,  which  bad  been  aaid  to  grow  is 
Scotland :  He  adda,  <  De  quft  re  cdm  audivimus 

<  inveatigaremus  [so  in  orig.]  dididmus  nriracols 
'  aemper  reniottiisfogere,famo64nMioeaiborein 

<  non  in  Scotift,  aed  apud  Orcadea  invenirit 

*  niod  tamen  in  Scotift  miraculum  represen- 
•tatum  est;   nam  paoperca  pen^  nndos  ad 

*  templa  mendicantea  acceptia  lapidibuaeleemo- 

*  avMS  gratiA  datia  hetoa  abiiaae  conapezimos : 

*  id  genus   lapidis,  sive  sulphureft  sire  altft 

*  pingni  materi4,  pro  ligno,  quo  r^o  node  csit 
'  combnritur.'  It  is  phun,  from  this  account,  that 
coals  must  have  been  very  rare  in  Scotland* 
It  otherwise  vrould  have  been  quite  absord  to 
take  notkse  of  them  only  aa  uaed  by  beggara. 
Beskiea,  he  obaervea,  that  they  were  only  aaed 
where  the  country  waa  barren  of  wood ;  and 
It  Is  well  knotvn,  that  Scotland  was,  daring 
the  reigns  of  the  Jameses,  very  much  covered 
with  it ;  so  there  could  be  very  little  occaaioD 
for  coals.  On  the  other  hand,  as  there  ate  re- 
gular records  extant,  from  the  days  of  Janaes 
1,  it  is  impossible  that  villensge  could  thee 
have  existed,  without  sufficient  evidenoa  ean- 
eerning  it  appearing  in  the  acts  of  parilament, 
charteiv,  transfers  of  property,  and  varioos 

individmJs.  whmh  an  haedsd 
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Mgro  rittvcsim  AMca;  ud  that  daiwg  all  tlw 
IMM  aforamd  ihere  bath  beeo,  and  still  is  a 
tnda,  carried  «b  by  bia  niajeaty'a  aubjectt, 
fram  Africa  lo  kia  majaatjr's  ootoniea  or  plao- 

dm  ta  «aw  1 1  is  thcrefare  plain,  that  the  pro- 
of eoalliera  did  not  commeoce  early 
to  have  received  the  renaaioa  of  the 
rttleiiia.  The  circuiastancea  of  a  coal- 
ber  likewiae  indicate  a  very  differeot  oriffio. 

*'  Coalliera  are  not  bom  adtcriptitii.  A  coal 
bewer  ia  a  prafeaaion  whieb  is  voloatarily  en^ 
bffaead,  and,  like  other  professioBS,  ia  reg^olated 
by  particalar  laws,  which  are  more  or  leas 
abict,  aooerding  as  the  interest  of  the  public 
k  tbcHi^t  to  reqoire.  The  wages  of  a  coallier, 
like  theee  of  laboorers  in  any  other  profeaaion, 
thai  ia  by  ita  natore  exclusire,  are  higher  ihan 
ceensBon  workmen  reeeive.  He  acquires  pro- 
perty, and  tranamitait;  and  baa  been  found, 
m  Ike  case  of  Rntherglen,  decided  90  Fe- 
1747,  mtilied,  as  well  as  any  other 
to  be  a  eomiaellor  of  a  borch ;  he  must, 
1  reason,  be  capable  of  being  elected 
of  parliament  These  particulars 
evidence,  that  the  condition  of  a 
ia  perfectly  different  from  that  of  a  vil- 
Icia.  The  art  of  wofking  coal  snconsfully 
R^uirca  long  practice  to  attain,  and  is  pr^on 
didal  to  the  health  of  those  who  are  not  early 
accttslomed  to  it.  It  was,  therefore,  extremely 
nataral,  when  coal  works  were  begun  to  be  set 
on  foot^that  the  proprietors  should,  in  return 
for  the  high  wages  thejr  gave  the  workmen, 
take  them  bound  to  continue  in  their  service 
for  a  long  term  of  years,  or  for  life ;  accord- 
ingly we  find,  that  it  was  at  first  customary  to 
take  SDch  bonda  from  coalliers;  and,  it  is 
kaewn,  that  the  practice  continued  af^er  the  in- 
tervention of  parliament  had  superseded  the 
neeeaaityofit. 

**  Tbcaeobaervation8,theporsoer  humbly  ap- 
prebcnda,  aufficiently  explain  any  thin^  •  parti- 
cular in  the  state  of  coalliers.  In  the  infancy 
af  improvement  men  are  apt  to  adopt  ezpe- 
dientn  for  removinff  the  obatructions  it  meets 
with,  and  other  evds  which  tbey  feel,  but  the 
nature  and  effectual  remediea  of  which  they  do 
net  comprehend.  Thus  incorporations  and 
amnopolies  on  the  one  hand,  and  on  the  other, 
lestramta  on  the  members  of  incorporations 
aad  on  monopoliats  have  originated.  Jn  the 
SMiie  way  it  was  very  natural  to  seek  a  curb 
far  the  indolence  or  capricionsness  of  coalliera, 
wfaoae  high  wages,  like  those  of  many  other 
k»ds  of  workmen,  d'isposed  them  to  idleness, 
ftetion,  or  arroipince.  All  regulations,  how- 
ever, framed  with  such  views,  are  evidently 
commercial,  and  never  can  be  construed  as 
citbcr  fiiveoring  liberty  or  shivery,  any  more 
Ibaa  the  ad  of  navigation,  or  any  other  thing 
«f  the  sanae  natore.  It  mwht  be  proved,  that 
tt  advocate  was  a  alave  oofthe  same  principle 
Si  a  coallicr.  The  acta  1537,  c  64,  and  1587, 
c.  M,  oblige  an  advocate  to  plead  causea  whe- 
^ber  be  cboaaea  or  not ;  if,  m  the  one  case,  a 
sfieaii  and  io  Ilia  otheri  the  court  pleases  to  ia- 
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tatieni  of  Yirginia  and  Jamaka  in  America,  and 
other  colonies  and  plantatiooa  belonging  to  hie 
majesty  in  America,  for  the  uecessury  supply- 
ing of  tne  aforeiBaid  colonies  and  plantations  with 


sistoii  it:  yet,  it  is  not  believed,  that  these 
statutes  were  ever  urged  as  inductive  of  slavery. 
The  same  observations  are  in  general  so  appin 
cable  to  the  state  of  sailers,  that  it  is  unnecea* 
sanr  to  consider  it.'* 

On  the  part  of  the  defender  it  was  argued  by 
Mr.  Ferguson  (lord  Pitfoor,)  <«  There  sttil  exiali 
in  this  country  a  speeies  of  perpetual  aervitade^ 
probably  the  remains  of  the  on^inal  *  adserip- 
*  titii  glebfB,'  or  villeins,  which  is  anpported  by 
Ute  statutes,  and  by  daily  practice,  via.  Thai 
which  takea  phice  with  regard  to  the  eoellieia 
and  salters,  where,  from  the  single  drcum- 
atanee  of  entering  to  work  after  puberty,  they 
are  bound  to  perpetual  service,  and  aold  along 
with  the  worKs ;  and  indeed,  in  our  law,  theia 
are  several  other  examples  of  persons  being 
botmd  to  servitude  during  their  lives.  The  act 
of  parliament  1597,  cap.  279,  enacia,  *  That 
stark  beggars  and  their  bairns  be  employed  in 
common  works,  and  their  service,  mentknied 
ui  the  net  of  parliament  1579,  to  bs  prorogate 
during  their  lifetimes.*  And,  without  going 
further,  it  is  the  case  with  every  soldier  aua 
sailor,  the  former  of  whom  is  shot,  if  be  en- 
deavours to  make  his  escape  at  any  period  of 
his  life,  by  express  law ;  and  the  aailor  is  sub- 
jected, during  the  same  apace  by  a  practice 
universally  admitted,  to  be  seiied  Cy  force,  and 
sent  against  his  will  to  the  remqjtest  corners  of 
the  worhl. 

"  The  pursuer  is  plessed  to  aiyue,  that  the 
coalliers  and  salters  are  not  a  remains  of  vil- 
ienage ;  and  his  argument  for  this  is,  that  the 
uae  of  coal  in  Scotland  is  so  late  a  discovery, 
that  it  must  have  taken  place  long  afUr  villen- 
age  disappeared :  and  to  prove  this,  be  citeo  a 
passage  from  Marco  Paolo,  and  another  from 
£neas  Sylvius ;  from  which  it  would  appear, 
that  these  authors  had  been  unacquainted  witk 
that  mineral,  till  the  former  aaw  it  in  China, 
and  the  latter  in  Scotland.  And  (the  pursuer 
adds,)  JSneas  Sylvius  observes,  that  coal  waa 
only  used  in  Scotland  where  it  was  barren  of 
wood ;  and  aa  it  is  well  known  that,  during  the 
reign  of  the  Jameses,  Scotland  was  very  much 
covered  with  wood,  there  could  be  very  little 
occasion  for  coal. 

<*  This  ciroumstanee  seems  Vo  be  little  con-^ 
oected  with  the  present  question ;  but  the  pur- 
suer's arguments  appear  to  have  no  tendency  to 
prove  that  the  state  of  the  coalliers  in  Scotland 
IS  not  a  continuation  of  the  ancient  villenage. 
By  the  charter  above  recited,  that  institution  ia 
traced  down  to  the  year  1368 ;  and  in  all  proba- 
bility it  continued  a  considerable  time  longer* 
Marco  Paolo  went  to  China  about  100  years 
before  that;  so  surely  no  inference  can  be 
drawn  from  the  Italians  being  unacquainted 
with  coal  in  the  year  1S70,  that  this  mineral 
waa  not  tiiscovered  in  Sootfamd  before  the  year 
1S6IL 
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Begr«  slafM;  andthtt  negro  slaves,  broog^t 
In  the  oonrae  of  the  said  trade  from  Afriea  to 
Virginia  and  Jamaica  aforesaid,  and  the  said 
other  colonies  and  plantations  in  America,  by 

**  iBneas  SyWius  was  in  Scotland  in  James 
the  Ist's  time.  The  defender  does  not  know  if 
the  porsner  means  by  the  expression  of  Ja- 
cobus quadratus  to  msinnate  that  it  was  in 
James  the  4th 's  time ;  bat  if  he  does  so,  it's  a 
mistake,  for  JEneas  Sylvius  died  pope  in  the 
5ib  year  of  James  3,  viz.  S3  years  before 
James  4  succeeded;  and  there  is  no  doubt 
that  his  journey  to  Scotland  was  in  James  the 
let's  time,  probably  about  the  year  1430.  He 
then  describes  coal  to  have  lM>en  in  common 
use  in  Scotland ;  and  it  would  appear  very  odd 
if  there  had  been  no  coal-pits  in  Scotland  60 
years  before  that,  to  which  the  charter  above 
recited  brings  ^down  the  existence  of  villeins  or 
nativi. 

*'  The  quotadbn  therefore  from  iEneas  Svl- 
▼ius  is  a  proof  of  the  direct  contrary  of  what 
the  pursuer  endeavours  to  infer  from  it  . 

"  The  circumstance  of  two  Italians  being 
surprised  at  seeing  pit -coal  affords  no  pre- 
sumption that  it  had  not  been  used  for  many 
centuries  in  Scotland.  It  happens  every  day, 
that  Englishmen  are  not  believed  in  that  coun- 
try, when  they  describe  our  coal  to  them  even 
at  present 

**  The  defender  does  not  know  what  the  pur- 
suer means  by  asserting,  that  it  is  well  known, 
Scotland  was  very  much  covered  with  wood 
during  the  reigns  of  the  Jameses.  As  JEneas 
Sylvius,  who  was  an  eye-witness,  declares, 
that  in  the  time  of  James  1,  it  was  perfectly 
bare  of  wood ;  and  it  is  exceedingly  probable, 
that  the  immemorial  use  of  pit- coal  before  that 
period,  had  induced  the  inhabitants  to  cut  down 
all  the  wood,  without  leaving  or  providing  suf- 
ficiently for  that  kind  of  fuel. 

**  It  IS  needless  to  enter^  with  the  pursuer, 
into  the  disquisition,  whether  the  state  of  c6al- 
liers  bo  a  severe  kind  of  slavery  or  not ;  as  it  is 
certainly  much  more  so  than  that  to  which  the 
defender  claims  to  reduce  him." 

It  is  perhaps  worthy  of  notice  in  (bis  place, 
that  though  the  memorial  of  Mr.  Maconochie 
(lord  Meadowbank)  bear8»date  April  25, 1775, 
and  that  of  Mr.  Ferguson  (lord  Pitfour)  bears 
date  July  4, 1775,  no  notice  is  taken  of  the 
autute  15  Geo.  3,  c  28,  by  which  after  recit- 
ing that  by  the  statute  law  of  Scotland,  as  ex- 
Eained  by  the  courts  of  law  there,  many  ool- 
its  aud  coal  bearers,  and  salters,  are  in  a  state 
of  slavery  or  bondsgc,  bound  to  the  collieries 
and  salt  works,  where  tliey  work  for  life,  trans- 
ferable with  the  collieries  and  salt  works,  when 
their  original  masters  have  no  farther  use  for 
them,  it  is  enacted,  that  colliers,  coal  boirers, 
and  saken,  shall  not  he  bound  to  any  colliery 
or  salt  work,  or  to  the  owner  thereof,  in  any 
way  or  manner  different  from  what  is  per- 
mitted by  the  law  of  Scotland,  with  regard  to 
servants  aiid  labdurers. 

This  statute,  it  appears,  by  tha  Lords'  Jour- 
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the  laws  of  Vii^nia  and  Jamaica  aforesaid  aod 
the  said  other  colonies  and  plantations  in  Ame- 
rica, during  all  the  time  aforesaid,  have  been, 
and  are  safeable  and  sold  as  goods  and  chattela. 


fial,  was  passed  on  the  SSd  day  of  May,  1775. 
After  whicb,  it  seems  (see  Mr.  Benet's  aceooat 
of  Dndiogston,  in  the  18th  vol.  of  sir  John  Sin- 
clair's Statistical  Actibunt  of  Scotland,  p.  370,) 
that  the  coal  masters  strove  to  insure  the  de- 
pendence of  their  coal  liers,  and  consequently  the 
perpetuity  of  their  services,  by  seducing  them 
mto  their  debt :  to  remedy  which,  ky  sut  39 
Geo.  3,  c.  56,  among  other  provisions  respect- 
ing colliers  in  Scotland,  it  was  enacted,  •  That 
410  action  shall  be  competent  for  money  ad- 
vanced by,  or  on  behalf  of  coal  owners  or 
lessees  to  colliers,  except  for  support  of  their 
families  in  case  of  sickness,*  in  which  case  a 
specific  mode  of  procedure  is  provided. 

In  the  negro  case  in  France,  which,  under 
the  title  of  *  La  Libert^  reclam^e  par  un  n^gre 
centre  son  maivre  qui  i'a  amend  en  France,'  is 
reported  in  the  13th  vol.  of  '  Les  Causes  C6- 
Idbres,'  &o.  p.  493,  edit,  of  1747,  and  which  I 
apprehend  was  determined  in  the  year  1738,  or 
soon  afterwards,  the  questions  before  the  Court 
appear  to  have  lieen,  1st,  Whether  the  party 
Claiming  the  negro  was  such  a  person,  as,  by 
the  French  king's  edict  of  October  1716,  waa 
per mitted,under  certain  formally  preacribed  con- 
ditions, to  bring  negro  slaves  from  the  French 
West  Indian  colonies  into  France,  and  to  retain 
them  there:  and  Sdty,  Whether  he  had  per- 
formed  those  conditions;  with  respect  to  which 
it  was  provided  in  the  edict,  that,  "  faute  par 
les  m&itres  des  esclaves  d'observer  les  forma* 
lit^  prdscrites  par  les  prdceddns  articles,  les 
dits  esclaves  seront  libres,  et  ne  pourront  6tre 
reclames."  For  thongh  M.  le  Clerc,  Pro- 
cureur  du  Roi,  did  indeed  mention,  that  nei- 
ther  the  edict  of  March  1685,  nor  that  of  Oc- 
tober 1716,  had  been  registered  ix^  the  parlia- 
ment of  Paris,  or  transmitted  to  the  proper 
officer  of  the  court  of  admiralty,  yet  it  very 
deariy  appears,  that  he  did  not  lay  much  atreaa 
on  these  topics. 

But  the  eloquence  of  M.  le  Clerc  and  the 
other  advocates  who  argued  the  case  expa- 
tiated far  beyond  the  narrow  limits  of  the  dry 
and  uninteresting  questions  of  mere  positive 
law  which  I  have  stated.  The  powers  of  their 
learning  and  of  their  oratory  were  called  forth  ia 
all  their  vigour,  to  describe  the  character  aod 
narrate  the  history  of  slavery,  to  display  iU 
incongruity  vrith  the  benevolent  doctrines  of 
Christianity,  and  above  all  to  impress  upoD 
their  hearers,  that  slavery  was  uUerly  and  ir- 
reconcilably opposite  to  the  nature  of  France 
and  of  Frenchmen,  and  to  the  original  principlea 
and  established  administration  of  their  consti- 
tution and  government ;  insomuch,  that  to 
touch  the  soil  or  to  inspire  the  air  of  France 
was  to  be  free.  Throughout  the  arguments 
this  last  position  not  only  was  undisputed  bj 
either  party,  but  was  by  all  parties  either  as- 
aaoMdy  or  adiaoittedy  as  the  Incontrovertible  m« 
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ftod  upon  the  sale  thereaf  hate  become  and 
been,  and  are  the  slaves  and  property  of  the 
pwchaaere  thereof,  and  have  been,  and  are 


KTtioD  of  a  notorious  fact.  Yet,  at  tbe  same 
tune,  it  was  on  all  sides  propounded  and  indol- 
cated,  with  a  itiligeoce  and  copiousness  of  repe- 
tiuon,  which  is  not  commouly  expended  upon 
Ike  luainteaaoce  of  indisputable  truths.  I  have 
extracted  from  tbe  report  the  following  pas- 
nges,  which,  1  believe,  will  sufficiently  con- 
firm what  I  have  stated.  They  may  also  afford 
aiDusement,  if  not  instruction,  by  exhibiting 
tbe  complacency — perhaps  I  sbooid  rather  say 
tbetriumpli — with  which,  under  the  reign  of 
Lewis  tbe  ISih,  the  descendants  of  the  an- 
aeat  Franks  could  rhapsodise  concerning  li- 
berty.* 

'*  II  s*e8t  toujonrs  regard^  comme  libre, 
,    depots  qu'il  a  mis  le  pied  en  France,''  p.  495. 

"  Diks  qu'un  esclave  y"  [sc.  en  France]  ^'  a 
nu8  le  pied,  i)  y  acquiert  la  Rbert^,"  p.  504. 

"  Did  qu'un  esclave  est  entr^  en  France, 
il  devieot  libre,"  p.  504.  . 

**  II  faut  conclure  i]ue  I'esclave  est  devenu 
Qife,  Ahs  le  premier  mstant  de  son  arriv6e  en 
Fraoee,"p.  508. 

**  L'entr^e  dans  la  ville  de  Paris  assure  le 
nnintien,  etdevient  Pasile,  de  la  lil^rt^. — '  Est' 
[sc.  Latetia]  *  sacro-sancta  civitas,  qufe  pne- 
*bet  onnnibos  libertalis  atrium  quoddam,asi- 

*  iiunaqae  immunitatis,' "  pp.  51 1.  536. 

**  Je  ne  roe  propose  point  ici,  de  porter  la 
■UModre  atteinte  an  plus  pr^cieux  de  nos  bieus : 
je  ne  pr^tens  point  envier,  il  Tfaeureox  climat 
foe  nous  habitons,  cette  prerogative  ^minente, 
attach^e  i  la  seule  entree  en-ce  royaume,"  [this 
fbrase  occurs  again  in  p.  533.1  *'  et  qui  forme 
le  gage  le  plus  assur^  de  la  liberty,  dont  nous 
jaoiasoDS  nous-mftmes,"  p.  513. 

**  Je  ne  craindrai  pas'd'avouer  avec  tous  les 
aaieoni,  qu'on  ne  conndit  point  d'esclave  en 
France,  et  que  si  tdt  qu'un  esclave  Stranger  a 
nis  le  pied  tur  notre  continent,  il  est  gratifi^ 
de  la  libert6,"  p.  590. 

**  Od  ne  conn6it  point  d'esclave  en  France, 
etqoicofBquea  mis  le  pied  dans  ce  royaume,  est 
gratrfi^  de  la  libert^.'^p.  535. 

**  Testator  Benedictus,  *  servos,  qui  Tholo- 

*  sam  anfiigerant,  urbis  ingressu  ipso,  liberos 
'  &etos  et  cives,' "  p.  537. 

**  L«es  maximes  si  prtfcieuses  da  droit  Fran- 
fM  accordent  k  la  seule  entree  dans  oe  roy- 
anse,  au  seul  air  qu'on  y  respire,  le  droit  de 
la  bhort^,  le  don  de  la  franchise ;  j'ai  adopts  ces 
naxioaes,  je  leur  ai  rendu  tout  I'bommage, 
qa'elles  Exigent  des  cceurs  vraiment  Fraii- 
SWi."p.533. 

**  Ia  France  stf  fait  glmra  de  communiqaer 

*  Hr.  Borke  (Reflections  on  the  Revolution 
fe  Prance,  Sec.  4th  ed.  p.  93;|  remarks,  that "  it 
ni  in  tbe  ooost  patient  period  of  Roman  ser- 
fibtie  Chat  themes  of  tyrannicide  made  the  or- 
^ittiy  exercise  of  boys  at  school— -*  ctkmpe- 

^  limk  ^mwom  classis  nomerosa  tyrannos*' "  Tbe 
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saleable  and  sold  by  the  proprietora  thereof  ai 
goods  and  chattels.  And  I  do  further  certify 
and  return  to  our  said  lord  the  king,  that  James 

le  beau  privilege  d'affranchissement  ik  tous  les 
esclaves,  lorsqu'ils  entrent  dans  ce  climat  bea- 
reux,  dont  le  senl  nom  r^pand  de  tonte  part  ]« 
bonne  odeur  de  la  liberie,"  p.  539. 

"II  n'est  point  d'esclave  en  France;  nos 
constitutions,  nos  usages  ^lendent  la  iaveor  de 
la  liberie  k  tons  les  bommesen  g^n^ralqui 
rhabitent,"  p.  539. 

"  11  ne  peut  y  avoir  d'esdaves  dans  ce  roy* 
aume;  il  soffit  mlige  d'y  etre  etabli,  on  d'r 
faire  sa  r^idence,  pour  aoqu^rir  le  bien  prd* 
cieux  de  la  liberty,"  p.  544. 

**  Nos  privileges  out  eflhc^jusqa'ii  I'id^  ds 
Tesclavage  en  France,"  p.  546. 

"II  n'ya  en  France  aucuns  esclaves ;  et 
la  coutume  y  est  telle,  que  non  seulement  les  . 
Fran9oi8,  mais  aussi  les  etrangers,  prenant  port 
en  France,  et  criant  France  et  lAberli,  sent 
bors  de  la  puissance  de  celni,  qui  la  poss^doit/' 
p.  549. 

"  La  France,  mbre  de-libertd,  ns  permet  au- 
cuns esclaves,"  p.  549. 

"  Les  esclaves  ont  en  France  le  privily  de 
se  remettre  en  possession  de  leur  liberti,  aa 
moment  qu'ils  sont  entr^s  dans  les  terres  da  cs 
royaume,"  p.  551. 

"  De  terns  immemorial  Tesclavage  n'a 
point  lieu  en  France,  et  resclave  stranger  de- 
vlent  libre,  aussit6t  qo'il  y  aborde,"  p.  551. 

"Douter  si  en  France  un  bomme  est  Hbre,  - 
si  on  esclave  acquiert  sa  liberty  par  son  ebtr^ 
en  France,  c'est  attaquer  I'autorit^  souveraine 
de  nos  rois,  et  taire  injure  ^  la  nation,'^  p.  498. 

To  these  may  be  added  the  following  mors 
early  authority : 

"  Toules  personnes  sont  franches  en  ce  ror-  * 
anme,  et  attost  qu'un  esclave  a  atteint  les 
marches  diceluy  se  faisant  baptiser,  il  est  zf- 
franchi."  Insulates  Constumi^res,  (pnUiabed* 
at  Pans  in  1679)  p.  8,  cited  by  Mr.  Barringtoh 
in  bis  Obs.  on  stat.  1  Rich.  3,  where  he  has  coU 
lected  some  carious  particaiars,  rebitingto  sla- 
very. 

M.  Tribard,  who  pleaded  against  tbe.  pre- 
tensions of  tbe  negro,  admitted  and  maintain*  / 
ed  the  proposition  that  there  were  no  slaves  in  - 
France,  as  a  general  rule ;  but  contended  that 
the  case  of  negroes,  belonging  to  French  West 
Indian  colonists,  was,  by  the  edict  of  1685, 
specifically  excepted  from  its  operation. 

<*  Si  en  France,"  sAys  be,  "  on  ns  conndit 
point  d'esclaves,  si  la  seule  arriv6e  dans  ca 
rovaume,  procure  la  liberty,  ce  privil^e  cesss 
k  I'^rd  aes  esclaves  n4gres  Fran9ois :  quells 
en  est  la  raison?  C'est  qu'en  France,  c'est 
que  par  une  loi  de  la  France  m^me,  les  esclaves 
n^esde  nos  colonies  sont  constitu^s  dans  an 
esclavage  n4oessaire  et  autoris^,"  p.  539. 

After  noticing  an  *  Arr^t'  of  the  parliament 
of  Toulouse,  reported  by  Bodin,  he  proceeds, 
<«  Quel  peut  4kre  VtS^  quelle  peat  4tia  L'in- 
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SofBmerictI,  io  the  Mid  writ  hereoDio  aniicmd 
named,  is  a  negro,  and  a  nadva  of  Africa ;  and 
that  the  aaid  Jaoiea  Sommeraett^  km§^  before 
thoooimn^  of  ibo  said  wfit  Io  me,  to  wit»  en 

doelion  decet  arr^t,  ?  ia-4-Yisd'nn  ^K^i  deu 
■iMea  aprte,  pour  oooteiiir  la  aptendeor  d'm 
dtat,  lea  foroea  et  la  poistance  de  la  oation,  a 
4tabli  wie  aerrilode  n^oesaaire  aur  oette  partie 
dea  anjeta  da  roi  ?"  p.  531. 

Again  "  Voilii  dooc  la  aenle  indnction,  ani- 
^Qement  par  rapport  aux  Strangers,  et  aoz 
oaclaTea  dea  dtrangers,"  p.  597. 
^  It  must  be  confessed  that  the  pleading  of  M. 
Tribard  was  not  very  convincing.  Of  the  stvle 
and  cogency  of  his  argnmentatioo  the  fol- 
lowing absurd  false  and  despicable  common 
Iilaces  may  suffice  as  samples :  **  Ceox  qui 
'infortune  de  la  goerre  assujetissoit  aux  vain- 
^ueura  farent  appdids  esclaves,  servtVbieo 
Vioins  it  teroienio,  qu'ik  servoiufo,"  p.  514. 

*'  Ncquo  enim  libertas  tutiolr  oUa  est,  qoim 
^kNnino  aervire  bono,*'  p.  538. 

Judgment  was  given  for  the  Negro. 

The  Code  Noir^  as  it  was  called,  was  an  edict 
bearing  date  in  March  1685,  which  was  issued 
by  Lewis  the  14ith.  It  contains  varioos  regu- 
lations respecting  the  condition  and  treatment, 
the.  rights  and  duties  of  negro  slaves,  and  freed 
aegroea,  and  of  the  French  West  Indian  coJo- 
niea.*  This «  Code  Noir'  is  cited  in  the  plead- 
ings in  the  negro  caae  reported  in  the  <  Causes 
Cdl^bres ;'  but  I  do  not  perceive  that  it  at  all 
concerns  that  Articular  case,  except  in  so  far 
•a  it  recognizes,  and  establishes  the  itatut  of 
^avery ;  on  which  account  indeed  much  re- 
liance was  placed  on  it  in  the  pleadings  for  the 
l^arty  who  claimed  to  be  owner  of  the  negro. 

In  October  1716,  Lewis  the  15th  published 
an  edict,  *  concemant  lea  eadaves  n^gres  des 
colonies,*  by  which,  afler  reciting,  inter  aUa, 
**  com  me  noua  avons  M  inform^s,  que  pld- 
•aieurs  habitans  de  noa  isles  de  I'Amdrique  dd- 
•irent  envoy er  en  France  quelqnea  una  de  leara 

*  In  Mr.  Hargrave's  Argaaaeot  in  the  text, 
thb  edict  is  said  to  have  been  bade  in  May 
1685,  but  in  the  copy. of  the  edict  which  is  in- 
■erted  in  the  13th  volume  of  the  <*  Causes  Cd- 
Mbres,"  the  date  is  twice  mentioned  to  be  March 
1685.  In  that  volume  the  edict  bears  the  fol- 
lowing title,  ••  Le  Code  Noir  on  Edit  da  Eoi 
■ervant  de  rdglement  pour  le  gouvernement  et 
I'administration  dela  jusdceet  de  police  des  Isles 
Franfoises  de  PAm^riquo,  et  pour  la  disciplme 
ct  le  cooMiieroa  dea  ndgrea  et  cadavea  dauft  le 
dit  paya.'*  In  the  preamble  the  oUects  of  the 
•diet  are  stated  to  be  **  y  maintenir  ladiactplina 
de  Pdgliae  catholiqna,  apostoliqoe,  et  lomaine, 
et  y  liglercequi  coneerne  Pdtatetla  qoalitd 
de  nos  esdaves  dans  mia  ditea  isles.**  And  ac- 
cordingly all  ila  provisions  relate  to  the  concerns 
of  religion,  of  alavea,  or  of  freed  penona.  In 
the  month  of  Aogost,  1685,  the  king  iasued 
another  edict  for  the  establishiiMOt  of  ooorts 
of  justioa  in  St.  Domingo.       ^ 
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the  lOlfa  day  of  March  in  the  year  of  omr  Lord 

was  a  negro  slave  in  Africa  aforesaid, 

and  aflerwards,  to  wit,  on  the  same  day  and 

year  last  aforesaid,  being  such  n^gro  slave. 


eachiTea,  poor  lea  oonfirmer  dans  lea  inatrac- 
tiona  et  dans  les  dxercices  de  notre  religion,  eC 
poor  leorfaire  apprendre  quelque  art  et  radtiern 
dont  les  colonies  recevroient  beaocoup  d'utilit^ 
par  lereloor  deces  esclaves;  mais  que  ceo 
nabitans  enugnent  que  lea  esclaves  neprdten- 
dent  ^re  Khres  en  arrivant  en  France,  ce  qui 
pourroit  causer  aux  dits  habitans  uae  perte  con- 
siderable, eties  ddtoumer  d'on  objet]^aussi  pienx 
et  anssi  utile  ;'* 

"  Le  Roi  ordonne  qao  si  qudques  uns  dea 
habitans  dea  colonies,  ou  des  officiers  employ^ 
dansT^tat  venlent  amener  avec  enx  dea  es- 
claves ndgres  de  Tan  ou  de  l*aotrespxe,  en  qua- 
litd  de  domestiquea  ou  autrement,  pour  lea  for- 
tifier  dansia  religioa,  Sec.  lea  propridtairea  aeroni 
tenus  d*ei|  obtenir  la  permission  des  goovem- 
eura  gdneranx  ou  commandans  dana  cheque 
ttle,  laqnelle  permiasion  contiendra  le  nom  da 
propridtaire,  oelui  des  esclaves,  leur  Ige,  et  leur 
aignalemeut. 

"  Les  propridturea  des  dits  esclaves  seront 
pareillement  obligdsde  faire  enregistrer  ladite 
permission  an  g^effe  de  la  jurisdiction  du  lieu 
de  leur  rdsidence  avant  leur  depart,  et  en  celui 
de  Pamirautd  du  lieu  du  ddbarquement,  dsuis 
huitaine  aprbs  leur  arrivde  en  France.*^ 

The  edict  next  proceeds  to  establish  correa- 
pondent  regulations  for  the  case  of  negro  slaves 
whom  their  owners  shall  send  under  the  care 
of  other  persons  from  the  colonies  to  France. 

It  then  ordains  that  negroes  so  by  their 
owners  brought  or  sent  into  France  ahall  not 
by  reason  thereof  acquire  any  right  to  their 
freedom,  but  ahall  be  compellable  to  return  to 
the  colonies  at  ^e  will  of  their  owners :  it  is  pro- 
vided however,  that  in  case  the  owners  bave 
neglected  to  comply  with  the  prescribed  regula- 
tions, the  negroes  shall  become  free,  and  the 
ownera  ahall  lose  all  property  in  them. 

The  remainder  of  the  edict  doea  not  affect 
the  case  before  us. 

Mr.  Baron  Maseres  (Histories  Angficanse  Se- 
lecta  MonuBoenta,  pp.  IS,  881,)  observes  of  a 
passage  in  the  Encomium  Emmse  that  **  it  plain- 
ly shews  that  there  were  at  this  ti^me  in  Denmark 
several  men  in  a  atate  of  slavery,  called  in  this 
passage  scroi ;  and  others  that  were  freed-men, 
or  that,  after  having  been  slaves,  had  been  made 
free,  £T  iervit  liberti ;  and  a  third  set  of  men 
who  had  always  been  free,  hot  were  not  noble, 
and  who  are  in  this  passage  called  ignobiles^ 
and  probably  were  the  husbandmen  and  handy- 
craftsmen  of  the  country ;  and,  lastly,  a  fourth 
set,  who  were  called  noblemen,  iio6i/«s,  and 
who  seem  to  have  been  the  warriors,  or  mili. 
tary  part  of  the  people,  and  who  rouat  have 
been  very  nomerous,  since  all  the  whole  army 
of  Canute  the  Dane,  when  he  invaded  Englsmd 
after  the  death  of  king  Swein,  his  father,  is 
said  to  have  been  composed  of  men  of  this  claasy 
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WW  broQfffat  in  the  ooone  of  the  nid  trade  as 
t  negro  slaTe  from  Africa  aforesaid  to  Virffinia 
tforesaid,  to  be  there  mid;  and  aftermtrds,  to 
wit,  on  the  Ist  day  of  August  in  the  year  last 


ditim  i 


'eoiBes  ealm  erant  nobiles.'  And  the  people 
of  England  were,  prohably,  at  this  period  m- 
^gaished  into  different  clajNes  ef  nearly  the 
same  kinds.  At  least,  it  is  cerUin»  that,  befora 
the  Norman  Conquest  as  well  as  after  it^  the 
mat  body  of  the  cottagers  ana  uandymlnsmen 
(tueh  as  blacksmiths,  millers,  and  cart-H-rights) 
iaooantry  Tillages  were  stares,  or  what  our  old 
law  books  called  *  rilleins  regardant,'  or  belong- 
iag  to  the  manor,  or  servi  atUcriptitii  giehe^  and 
were  alienated,  as  such,  by  name,  together 
with  their  families,  and  all  the  goods  and  chat- 
tels they  were  possessed  of,  by  their  lords  or 
owners,"  and  he  has  transcribed  from  Ingul- 
phos  a  grant  made  by  Thorold  in  the  year 
f051  to  the  abbey  of  Crowland  of  «<  totum  ma- 
aeriam  meom,  &c.  cum  omnibus  appendiciis 
sais  ;  scilicet,  Colgrinum  prapositum  meum, 
Item  Hardingnm  fabrum.  Item  Lestanum  Car- 
pentaria m,  (and  eleven  others)  et  totas  sequelas 
soas,  cum  omnibus  bonis  et  catallis,  qnoB 
habent  in  dicl^  riilft,  et  in  campis  ejus,  et  in 
manscis,  absque  ullo  de  omoibos  retinemento." 
As  to  Wales,  Rowlands,  in  recounting  the  ob- 
—rations  respecting  the  *'  true  stale  and  con- 
of  the  British  guvernment,"  and  of  **  the 
British  tenures,  and  the  former  cos- 
i  and  usages  thereof,*'  which  he  had  col- 
lected from  uiose  materials  of  information, 
whicli  "  our  own  careless  neglect  had  omitted, 
hut,  as  a  just  reproach  to  our  wretched  osci- 
taacy  and  remissoess,  the  covetousness  of  our 
more  watchful  conquerots  took  care  to  record 
and  preserve  for  us  ^  that  is  the  £ii;;lish  mo- 
narcna,  when  they  got  themselves  •  eised  of  the 
last  remains  of  our  British  royalties,  and  found 
or  made  themselres  intiiled  or  interested  by 
descent  or  conquest  to  the  ancient  revenues  uf 
our  British  princes,"  says  (Mona  Antiqua 
Reslaurata,  4to.  3d  edition,  London  1766  ;  the 
former  edition  was  published  in  Dublin,  in 
1723,  the  year  of  the  anthor*s  death  :)  ««  We 
find,  that  the  tenants  of  bond -lands  and  vil- 
lanagea,  as  they  were  of  a  quality  below  and 
inferior  to  freeholders,  so  they  were  obliged  to 
greater  drudgeries,  and  employed  in  more 
servile  works,  and  were  to  he  disposed  of  in 
many  things,  as  their  lords  and  princes  pleased 
Is  oaethem.  And  of  these  some  were  free 
natives,  and  some  pure  natives.  The  free  na- 
tives, I  take  to  be  tnose,  who  had  some>  degree 
of  frcMom,  wtio  might  go  uhere  they  would, 
OHffat  hoy  and  sell,  and  had  many  immunities; 
but  the  pure  naiives  (as  they  were  called)  were 
the  pecolium  of  their  pn^prietory  lords  or 
srinces,  to  be  disposed  ot  as  they  listed.  And 
I  remember  to  have  met,  in  sir  William  Gruf- 
fyth's*  book,  with  au  abbtract  Of  a  deed,  where 

*  Rowlands,  apeakiliK  of  thnold  returns  and 
wrdicta  which  had  been  made  by  jurors  to  the 
kiag's  commiaaiooera  of  enquiry  into  tenures, 
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aforesaid,  the  said  James  Sommersett,  being 
and  continuing  such  negro  slave,  was  sold  in 
Virginia  aforesaid  to  one  Charles  Stenart,  esq. 
who  then  was  an  inhabitant  of  Virginia  afore- 

- 

the  natives  of  the  township  of  Porthaethwy, 
many  years  after  the  time  of   the    British 

Erinces,  were  sold  as  part  of  the  estate  of  those 
lods  they  belonged  to ;  ami  of  which,  and  of 
others  of  that  sort  I  have  given  elsewhere  large 
instancea.  And  I  have  by  me  a  copy  of  injuuo- 
tion,  issued  out  b>  Henry  the  seventh,  king  of 
England,  commanding  escheators,  and  all  other 
ministerial  officers,  to  see  that  the  king's  native 
tenania  kept  within  their  proper  limits  ;  and  if 
any  of  them  were  found  to  stray  and  wander 
from  their  home,  to  drive  them  back,  like 
beasts  to  their  pinfolds,  with  the  greatest 
severity." 

And  in  a  book  intitled  Beanties  of  Enrland 
and  Wales,  vol.  xvii,  by  the  Rev.  J.  Evans, 
8vo,  1819, 1  have  met  with  the  following  pas- 
sage : 

**  Amonff  the  boons  bestowed  upon  the  cor- 
poration of  Beaumaris,  so  late  even  as  the 
fourth  year  of  Elizabeth's  reign,  the  followmg 
grant  appears:  '  All  and  singular  the  king'a 
*•  lands,  tenements,  and  hereditaments  in  Bodi* 
'  new,  and  his  villagers  (cultivators)  in  the  same 
*  town,  if  any  be,  with  their  offspring.'  But 
this  was  probably  no  more  than  an  exemplifi- 
cation of  a  grant,  made  long  before,  by  way 
of  confirmation. 

*<  The  following  is  one,  out  of  three  doco- 
ments,  adduced  by  Mr.  Rowlands.  *  Edyufed 
Vychan  ap  Edynfed,  alias  dictus  Ednyied  ap 
Arthelw  oz  Davydd  ap  Gruffyd  et  Howel  ap 
Davydd  an  Ryryd,  alias  dictus  Howel  ap  Ar- 
thelw  uz  Davydd  ap  Gryffydd,  Liberi  tenentea 
D'ni  Regis  villee  de  Rhandei  Gadog,  &c.  de« 
dimus  et  confirmavjmus  Willimo  ap  Gryf- 
fvdd  ap  Gwiiim  armig^ero  et  libero  tenenti  de 
Porthamel,  &c.  septem  natives  nostros ;  vis. 
Howel  ap  Davydd  Dew,  Matto  ap  Davydd 
Dew,  Jevan  ap  Evan  Ddu,  Llewelyn  ap 
Davydd  Dew,  Davydd  ap  Matto  ap  Davydd 
Dew,  Howel  ap  Matto  ap  Davydd  Dew,  et 

kc.  says  (p.  120.)  '*  For  what  light  we  haT« 
from  these  recofds,  we  ought  to  be  much 
obliged  to  the  generous  care  and  industry  of 
that  very  worthy  and  deservedly  celebrated 
person,  sir  William  Grnfiydd  of  Peoryhoo, 
knight  aud  chamberlain  of  North  Wales  ; 
who  preserved  these  records  from  perishing^ 
by  collecting  so  many  of  the u)  as  he  could  re- 
trieve fn»m  moth  and  con'uption  ;  and  then 
causing  those  scattered  rolls  and  fragments 
which  he  could  meet  with,  to  be  fairly  written 
by  one  Jenkyn  Gwyn,  in  two  large  books  of 
parchment,  for  the  information  of  posterity. 
One  whereof  is  that  book.  Kept  always  in  the 
Cliamlieriain's  odice,  ualied  by  tue  name  of  the 
Extent  of  Ntirth  Wales ;  and  the  other  he 
trannnoitted  into  the  <iuditor's  tiffice  at  f 
where  it  is  preserved  to  this  day." 
G 
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■aid;  and  tbal  the  said  Jamea  Sonmenett 
tfaereopoD  then  and  there  became,  and  waa  the 
negro  slave  and  property  of  the  said  Chariea 
Sleuart,  and  hath  oot  at  aoy  time  since  been 

Llewdyo  ap  Evao  Coke,  com  eorom  seqoelia 
tim  procreatistim  procreandis  ac  omoibos 
boob,  catallisy  &c.  habend,  &c.  pracdictoa  na- 
tivoa  Dostros,  Sec,  prefato  Willimo  Grnl^d  ap 
Gwilim  haeredibos  et  assignatis  snis  io  perpe- 
tonra.  Datum  apod  Rhaodir  Gadpg,  90  die 
Junii,  an.  Henr.  6li  37rao.  [Manoscript 
Hist,  of  Anglesea.]" 

In  a  note  to  the  *  Beauties,  &c.'  it  is  staled 
that  '*  in  the  western  parU  of  England,  if  aome 
estates  are  sold  or  let,  an  usual  condition  is,  to 
take  all  the  apprentioea  opoo  them,  male  and 
female.''  Thb  the  writer  denominate  "  an 
etident  though  laggering  proofpf  persons  be- 
ing attached  to  the  soil.'' 

The  whole  of  Mr.  Burnett's  sixteenth  chap- 
ter .(Treatise  on  the  Crimiual  Law  of  Scot- 
Jaod)  is  a  commentary,  extending  throtigh 
seventy-one  4to  pages,  upon  the  *  Act'  (already 
noticed)  *  for  preventing  wrongous  imprison- 
'  ment,  and  against  undue  ddays  in  trials' 
(chap.  6  of  the  eighth  and  ninth  sessions  of  king 
William's  pariiament  1701).  He  says  of  it 
that  it  compriaes  (in  aome  respects  with  greater 
security  to  the  liberty  of  the  subjects)  the  pro- 
▼isions  of  all  the  several  statutes  which  the 
legislature  of  England  has  passed  for  the  per* 
sonal  liberty  of  the  subject,  and  that  therefore 
it  justly  may  be  termed  the  Magna  Cbarta  of 
Scotland.  Aod  in  the  case  of  Andrew  against 
Hurdoch,  the  lord  justice  clerk,  Hope  (now, 
18]  2,  lord  president)  said  •«  Our  Act  1701  ia 
greatly  more  favourable  to  the  liberty  of  the 
'subject  in  every  respect  than  the  Habeas  Cor- 
pus ^ct  of  England." 

Of  a  law  thus  celebrated,  the  provisiona  will 
natorally  excite  in  the  mind  of  every  lover  of 
his  country  a  warmth  of  interested  curiosity. 

The  enactments  of  this  statute  are  numerous, 
extensive,  and  minute.  The  statute  itself  is 
therefore  very  long.  I  recollect  not  any  ac- 
count of  it  in  Mr.  Lain^s  History.  Mr.  Bur- 
nitt  exhibits  a  brief  history  of  its  origin,  and 
analysis  of  its  provisions ;  which  I  will  sub- 
atjtute  for  the  copionaness  and  particularity  of 
the  act  itself. 

«<  The  Convention  of  Estates  of  Scotland,  in 
the  year  1689,  declared,  among  other  things, 
that,  *  exacting  exorbiUnt  bail,  and  imprisoning 
'  persons  without  expren^iug  the  reason  there- 

*  of,  and  delaying  to  pot  them  to  trial,  are  con- 

*  trary  to  the  known  laws,  sUtutes,  and  freedom 
«  of  the  realm,'  and  the  redress  of  this  they 
claimed  as  their  undoubted  right  and  privil^e ; 
and  forther,  *tbat  no  declarations,  doings  or 

*  proceedings,  to  the  prejudice  of  the  people, 

*  m  any  of  the  said  premises,  ought  m  any 

*  ways  to  be  decisive  bereafVer  in  consequence 

*  or  example.'  These  grievances,  in  a  sub- 
sequent letter  to  the  kmg  (1689,  chap.  t7.)  the 


mamimitted,  enfinuidiised,  set  fiee,  or  dis* 
cfaaiged ;  and  that  the  same  Janaea  Sommer* 
sett,  so  hring  the  nmo  sbve  and  property  of 
him  the  said  Chariea  Stenart,  and  the  said 

estatea  prayed  his  majesty  to  redress  by  whole- 
some lawa  in  his  first  paniansent. 

^  In  the  6rst  parliament,  accordingly,  moat 
of  these  grievances  were  redressed,  and  parti- 
cularly, the  exacting  of  exorbitant  hail,  impri- 
aontng  persons  witlnmt  expressing  the  cause, 
and  delaying  to  put  them  to  trial,  by  the  well 
known  statute  1701,  cap.  6,  which  the  people 
in  this  part  of  the  united  kingdom  must  view  as 
one  of  the  greatcat  benefits  conferred  on  them 
by  the  Revolotion,  whether  it  be  held  as  a  law 
declaratory  only  of  their  fonner  rights;  or  as 
introducing  provisions  in  favour  of  the  subject, 
which  had  not  previondy  been  either  so  well 
defined,  or  observed  in  practice. 

«*  The  objects  indeed  of  this  statute  are  of 
the  first  importance  to  the  security  and  happi- 
ness of  erery  individual  of  the  community  ; 
inasmuch  aa  the  injury  of  unjust  and  illegal 
confinement,  while  it  is  often  the  most  difficult 
to  guard  against,  is  in  its  nature  the  most  op- 

Etressive  and  the  most  likely  to  be  resorted  to 
y  an  arbitrary  government.  Some  hare 
thought  that  unjust  attacks,  even  upon  life  or 
property,  at  the  arbitrary  will  of  the  magis- 
trate, are  less  dangerona  to  the  commonwealth, 
than  such  as  are  made  upon  the  personal  liberty 
of  the  subject.  Without  accusation  or  trial  to 
bereave  a  man  of  life,  or  by  violence  to  con- 
fiscate his  estate,  would  be  so  gross  and  noto- 
rious an  act  of  despotism,  as  must  at  once  con- 
vey the  alarm  of  tyranny  throughout  the 
whole  kingdom.  But  coofinement  of  the  per- 
son by  secretly  hurrying  to  jail,  where  the 
sufferings  of  the  party  are  unknown  or  for- 
gotten, IS  a  less  public,  a  less  striking,  and 
therefore  a  more  dangerous  engine  ot  arbi- 
trary government  (Blackst.  Comm.  book  1, 
chap.  1.) 

**  The  statute  proceeds  accordingly  on  the 
preamble  of  the  previous  declaration  by  the 
Claim  of  Right,  and  the  interest  which  all  his 
majesty's  subjects  have,  *  that  the  liberty  of 
*  their  persons  be  duly  secured ;'  and  contains 
in  its  enactment  almost  every  provision,  which 
has  at  any  period,  or  almost  in  any  system  of 
law,  been  deemed  most  conducive  to  the  per- 
sonal liberty  of  the  subject ;  at  the  same  Unae, 
'it  introduces  regulations  and  exceptions,  which, 
while  they  are  tbe  best  calculated  to  ensure 
that  object,  render  it  nowise  inconsistent  with 
the  safety  of  the  public. 

<*  It  sets  out  by  providing  against  the  first 
steps  towards  an  illegal  confinement,  the  ap- 
prehending of  tbe  persons  without  a  regular 
lufonpation  and  a  special  warrant,  and*  guards 
against  any  confinement,  that  is  net  necessary 
to  ensure  the  attendance  of  the  party  on  the 
day  of  trial.  In  the  next  place  it  declares 
what  crimes  shall  be  bailable,  and  directs  the 
speediest  mode  of  finding  bail ;  and  to  prevent 
t^e  possibility  of  any  vague  discretion  beiD^^ 


21] 


The  Negro  Que. 


Charles  Steomri  having  occasion  to  transact 
ttrtaia  affiurs  and  business  of  hiai  ibe  said 
Charles  Sieaart  in  this  kiDg^dom,  be  the  said 
Chariea  Sleoart,  before  the  coming  of  the  said 
vrit  to  me*  to  wit,  on  the  first  day  of  October 
in  the  year  of  oar  Lord  1769,  departed  frono 
America  aforesaid,  on  a  voyage  for  this  Icing- 
tei,  for  the  purpose  of  transacting  bis  afore- 
said a&irs  and  buatnessy  and  with  an  intention 
to  retnm  to  America,  as  soon  as  the  said  af- 
fiuis  and  busiaesa  of  him  the  said  Charles 
Steoart  io  this  kingdom  should  be  transacted ; 

ezeraaed  in  fixing  its  amount,  which  might 
defeat  the  whole  provisions  of  tbe  law,  it  aQ- 
oertaiaa  tbe  maximum  of  bail  in  each  case,  ac- 
cording  to  the  rank  of  the  person  in  custody 
for  trial;  and  imposes  hiffh  penalties  on  the 
judge  who  shall  delay  modifvmg  tbe  amount, 
or  refuse  to  accept  of  sufficient  bail,  when  of- 
fered. The  act,  however,  would  have  been 
greatly  defective  had  it  stopped  here,  for  of 
what  use  would  have  been  the  precautions  alw 
ready  mentioned,  if  in  cases  either  where  bail 
could  not  be  found  by  the  party  entitled  to  it, 
or  when  it  could  not  be  received,  owing  to  tbe 
nature  of  the  crime,  the  person  imprisoned 
might  be  wrongously  detained,  in  coosequence 
of  a  delay  in  puttinjp^  biro  to  trial  by  a  certain 
day;  tbe  act  therefore  directs,  that  in  such 
cases,  the  par^y  shall  have  right  to  Ibsist,  that 
intbin  a  certain  time  a  diet  shall  be  fixed  for 
his  trial,  and  the  trial  carried  through  and  con- 
doded  bj  a  determinate  day,  otherwise  be  is  to 
be  »et  at  liberty,  under  tbe  |»enalty  of  wrongous 
imprisooment,  and  is  not  to  he  again  incarcerate, 
unless  oo  new  criminal  letters  raised  against 
him,  before  the  lords  of  Justiciarv ;  in  which 
last  case,  bis  trial  most  he  concluded  in  ano- 
ther day,  particularly  fixed  by  the  enactment, 
otherwise  tbe  prisoner  is  to  be  set  at  liberty, 
and  to  be  for  ever  free  from  all  question  or  pro- 
cess for  that  crime.  Certain  exceptions  are 
then  introduced  with  respect  to  treason,  and 
aonae  other  offences  more  iofimediately  afiecting 
tbe  public  security  ;  and  a  provision  annexed, 
that  no  person  shall  be  *  transported  furth  of 
*  this  kingdom,'  except  with  his  own  consent, 
given  before  a  judj^e  or  by  le^al  sentence, 
voder  tbe  certification,  that  any  jiidge  or.  ma- 
gistrate, who  shall  give  order  for  such  trans- 
portation, or  any  one,rwbo  shall  so  transport 
another,  shall  not  only  be  liable  in  the  pecu- 
niary pains  of  wrongous  imprisonment,  as  de- 
dared  by  th^  act,  but  shall  lose  their  offices, 
and  be  declared  incapable  of  all  public  trust. 
These  are  the  general  outlines  of  this  important 
statute  ;  the  value  of  which  cannot  be  too 
highly  prized  by  the  people  of  Scotland,  nor 
its  observance  too  strictly  maintained  by  the 
judges  and  magistrates." 

By  the  act  of  tbe  S9th  of'  George  3,  per- 
sons accused  of  sedition  are  excepted  from 
certain  provisions  contained  in  tbe  act  against 
vraogous  imprisonment.  As  to  this,  see  tbe 
Csses  of  the  Rioters  against  tbe  Militia  Law, 
4-0.1798. 
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and  afterwards,  to  wit,  on  tbe  lOtb  day  of  Nc- 
vember  in  the. same  year,  arrived  in  this  king- 
dom, to  wit,  in  London,  that  is  to  say,  in  the 
parish  of  St.  Mary-le-Bow  in  the  ward  of 
Cheap;  and  that  the  said  Charles  Steuart 
brought  the  said  James  Sommersett,  bis  negro 
slave  and  property,  along  with  bim  in  the  said 
voyage,  from  America  aforesaid  to  this  king- 
dom, as  tbe  negro  slave  and  property  of  him 
tbe  said  Charles  Steuart,  to  attend  and  serya 
him,  ^during  his  stay  and  abiding  in  this  king- 
dom, on  the  occasion  aforesaid,  and  with  aa 
intent  to  carry  the  said  James  Sommersetl 
back  again  into  America,  with  bim  the  said 
Charles  Steuart,  when  the  said  affairs  and  busi* 
ness  of  the  said  Charles  Steuart  should  be 
transacted ;  which  said  affairs  and  business  of 
tbe  said  Charles  Steuart  are  not  yet  transacted^ 
and  tbe  intention  of  tbe  said  Charles  Steuart 
to  return  to  America  as  aforesaid  hitherto  bath 
continued,  and  still  continues.  And  I  do  fur^ 
ther  certify  to  our  said  lord  tbe  king,  that  the 
said  )ames  Sommersett  did  accordingly  attend 
and  serve  tbe  said  Charles  Steuart  in  this  king- 
dom, from  the  time  of  bis  said  arrival,  until  the 
said  James  Sommersett*s  departing  and  absent- 
ing himself  from  the  service  of  the  said  Chariea 
Steuart  herein  aAer-mentioned,  to  wit,  at  Lon- 
don aforesaid  in  the  parish  and  ward  aforesaid  ; 
and  that  before  the  coming  of  this  writ  to  me, 
to  wit,  on  the  first  day  of  October  in  tbe  year 
of  our  Lord  1771,  at  London  aforesaid,  to  wit, 
in  tbe  parish  and  ward  aforesaid,  the  said  Jamei 
Sommersett,  without  the  consent,  and  ajj^ainst 
the  will  of  tbe  said  Charles  Steuart,  and  without 
any  lawful  authority  whatsoever,  departed  and 
absented  himself  from  tbe  service  of  the  said 
Charles  Steuart,  and  absolutely  refused  to  re- 
turn into  the  service  of  the  said  Charles  Steuart, 
and  serve  the  said  Charies  Steuart,  during  his 
stay  and  abiding  in  this  kingdom,  on.the  occa* 
aion  aforesaid:  whereupon  the  said  Charles 
Steuart  afterwards  and  before  tbe  coming  of 
this  writ  to  me,  to  wit  on  the  26th  day  of  No- 
vember in  the  year  of  our  Lord  1771,  on  board 
tbe  said  vessel  called  the  Ann  and  Mary,  then 
and  still  lying  in  the  river  Thames,  to  wit  at 
London  aforesaid,  in  the  parish  and  ward  afore- 
said, and  then  and  still  nound  upon  a  voyage 
for  Jamaica  aforesaid,  did  deliver  the  said 
James  Sommersett  unto  me,  who  then  was, 
and  yet  am  master  and  commander  of  the  said 
vessel, 'to  be  by  me  safely  and  securely  kept 
and  carried  and  conveyed,  in  tbe  said  vessel,  m 
the  said  voyage  to  Jamaica  aforesaid,  to  be 
there  sold  as  the  slave  and  property  of  the  said 
Charles  Steuart;  and  that  I  did  therenpon 
then .  and  there,  tlo  wit  at  London  aforesaid  iu 
the  parish  and  ward  aforesaid,  receive  and  take, 
and  have  ever  since  kept  and  detained  tbe  said 
James  Sommersett  in  my  care  and  custody,  to 
be  carried  by  me  in  tbe  said  voyage  to  Jamaica 
aforesaid,  for  tbe  purpose  aforesaid.  And  this 
is  the  cause  of  my  taking  and  detaining  the 
said  James  Sommersett,  whose  body  I  have 
now  ready  a9  by  the  said  writ  1  am  com- 
manded," 
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After  the  reading  of  the  Ktnrn,  Mr.  8er« 
jeant  Dav^',  one  of  the  counsel  for  Som 
mersett  the  ne|^,  desired  time  to  prepare 
his  arf^uiDeot  agaiost  the  return ;  and  on 
account  of  the  importance  of  the  case;  the 
Court  postponed  hearing  the  objections  against 
the  return,  till  the  7ib  of  February,  and  the 
recognizance  for  the  negro's  appearance  was 
continued  accordin^fly.  On  that  day  Mr.  Serj. 
Davy  and  Mr  Serj.  Glynn  argued  against  the 
return,  and  the  farther  argument  was  pOHt- 
poned»till  EaRter  term,  when  Mr.  Mansfield, 
Mr.  Alleyne,  and  Mr.  Hargrave,  were  also 
heard  on  the  same  side.  Afterwards  Mr. 
Wallace  and  Mr.  Dunning  argued  in  support 
of  the  return,  and  Mr.  Serjeant  Davy  was 
heard  in  reply  to  them.  The  determination  of 
the  Court  was  suspended  till  the  following  Tri- 
nity term  ;  and  then  the  Court  was  unanimous- 
Sof  opinion  against  the  return,  and  ordered 
at  Sommersett  should  be  discharged. 

Arooment  of  Ma.  Hargrave  for  the  Negro.* 

Though  the  learning  and  abilities  of  the 
gentlemen,  with  whom  I  am  joined  on  this 
occasion,  ha?e  greatly  anticipated  the  argo- 
menCa  prepared  by  me ;  yet  1  trust,  that  the 
inportanoe  of  the  case  will  excuse  me,  for  dis- 
closing my  ideas  of  it,  according  to  the  plan 
and  order,  which  1  originally  found  it  oonv«- 
Ment  to  adopt 

The  ca$e  before  tht  Coort,  when 
SbcJ!?'*'  expressed  in  few  words,  is  this. 
Mr.  SteuarC  pmrchaset  a  negro 
•lave  in  Virginia,  where  by  the  law  of  tlie  place 
negroes  are  slaves,  and  saleable  as  other  pro- 
perty. Re  comes  into  England,  and  brings 
the  negro  with  him.  Here  the  negro  leaves 
Mr.  Stenart's  service  without  his  consent  s 
and  afterwards  persons  employed  by  him  seize 
the  negro,  and  forcibly  carry  bim  on  board  a 
•hip  bound  to  Jamaica,  for  the  avowed  par- 
pose  of  transporting  bim  to  that  island,  and 
there  selling  him  as  a  slave.  On  an  applica- 
tion by  tbe  negro's  friends,  a  writ  of  Habeas 
Corpus  is  granted  ;  and  in  obedience  to  the 
writ  he  is  produced  before  this  court,  and  here 
sues  for  the  restitution  of  his  liberty. 

The  questions,  arising  on   this 

^^aSTSL  ^"^^  ^^  ''^^  merely  concern  the 
unfortunate  perMui,  who  is  tbe 
•nljeet  of  it,  and  such  as  are  or  may  be  under 
like  unhappy  circumstances.  They  are  highly 
interesting  to  the  whole  community,  and  cannot 
he  decid^,  without  having  tbe  most  general 

*  The  following  Argument,  on  the  behalf 
of  the  negro,  is  not  to  Se  considered  as  a  speech 
actually  delivered :  for  though  the  author  of 
it,  who  was  one  of  the  counsel  for  the  negro, 
did  deliver  one  part  of  his  Argument  in  court 
fvitbont  the  assistance  of  notes ;  yet  his  Argu- 
ment, as  here  published,  is  entirely  a  written 
composition.  This  circumstance  is  mentioned, 
lest  the  author  should  be  thought  to  claim  a 
merit  to  which  he  has  not  the  least  title.  Har- 
grave* 


and  important  consequences ;  without  eztensivo 
influence  on  private  happiness  and  public  se- 
curity. Tbe  right  claimed  by  Mr.  Sleoait  ta 
tbe  detention  of  the  n^ro,  is  founded  on  the 
condition  of  slavery,  in  which  he  was  before 
his  master  brought  him  into  England  ;  and  if 
that  right  is  here  recognised,  domestic  slavorv, 
with  its  horrid  train  of  evils,  may  be  lawfulbf 
imported  into  this  country,  at  the  discretion  ef 
every  individual  foreign  and  native.  It  will 
come  not  only  from  our  own  colonies,  andT 
those  of  other  European  nations ;  but  from 
Poland  Russia,  Spain,  and  Turkey,  from  the 
coast  of  Barbary,  from  the  western  and  eastero 
coasts  of  Africa,  from  every  patt  of  the  world, 
where  it  still  centinues  to  torment  and  disbonoar 
the  human  species.  It  will  be  transmitted  to 
us  in  all  its  various  forms,  in  all  the  ^rnMlations 
of  inventive  cruelty  :  and  by  an  uniTersal  re- 
ception of  slavery,  this  country,  so  famous  for 
public  liberty,  will  become  the  chief  seat  of  pri* 
Tate  tyranny. 

In  speaking  on  this  case^  I  shall  roitHM  »hich 
arrange  my  observations  under  two  •'^  *■  *^ 
beads.  First,  I  shall  consider  the  ^^ 
right,  which  Mr.  Steuart  claims  in  the  person 
of  the  negro.  Secondly,  I  shall  examine  Mr* 
Steuart's  authority  to  enforce  that  right,  if  he 
has  any,  by  imprisonment  of  tbe  negro  and 
transporting  bim  out  of  this  Itingdom.  The 
Court's  opinion- in  favour  of  the  negro,  on  either 
of  these  points,  will  entitle  him  to  a  discharge 
from  the  custody  of  Mr.  Steuart. 

(Ist.)  Tbe  first  point,  concerning  (|,t  p^ijit}  oa 
Mr.  Slenart's  right  in  the  person  ^  ^^ 'u, 
the  ne|[ro,  is  the  j^reat  one,  and  tbeMgiJt 
that  which,  depending  on  a  variety  f"^"^ 
of  considerations,  requires  the  peculiar  attention 
of  the  Court.  Whatever  Mr.  Stenart's  right 
may  be,  it  springs  out  of  the  condition  of 
slavery,  in  which  the  necro  was  before  his  ar- 
rival in  England,  and  wholly  depends  on  the 
continuance  of  that  relation;  the  power  of  im- 
prisoning at  pleasure  here,  and  of  transporting^ 
into  a  foreign  country  for  sale  as  a  slave,  cer- 
tainly not  being  exeroiseable  over  ^  ^ 
an  ordinary  servant.  Accordingly  loaDdatioa  or 
the  return  fairly  admits  slavery  !£|,^^  ^ 
to  be  the  sole  foundation  of  Mr. 
Steuart's  claim ;  and  this  brings  the  question^ 
as  to  the  present  lawfulness  of  slavery  in  Eng- 
land, directly  before  the  Court.  It  would  have 
been  more  artful  to  have  asserted  Mr.  Stenart's 
claim  in  terms  less  explicit,  and  to  have  stated 
the  slavery  of  the  negro  before  his  coming  into 
England,  merely  as  a  ground  for  claiming  him 
here,  in  the  relation  of  a  servant  bound  to  follow 
wherever  his  master  should  require  his  service. 
The  case  represented  in  this  disguised  way, 
though  in  substance  the  same,  would  have  beoa 
less  alarming  in  its  first  appearance,  and 
might  have  afforded  a  better  chance  of  evading 
the  true  question  between  the  parties.  But 
this  artifice,  however  convenient  Mr.  8teuart*s 
counsel  may  find  it  in  argument,  has  not  been 
adopted  in  tbe  return ;  the  case  being  there 
staled  as  it  really  is,  without  any  supprenion 
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•C  frets  to  conceal  the  greBi  extent  of  Mr. 
Slewt's  d^ini,    or  aoy  colourins^  of  language 
tohide  the  cnltoas  features  of  slavery  in  the 
ftipked  rdatioo  of  an  ordinary  servant. 
bj,^^  Before  I    enter  upon    the  en- 

tsuMn  M     quiry  into  the  present  la vr fulness  of 
£^  alavery  in  Ensrland,  I  think  it  ne- 

cessary to  make  some  general  ob- 
Mrralioiifl  on  alavery.  I  mean  however  al- 
nysto  keep  In  view  slavery,  not  as  it  is  in  the 
rdstiaa  of  a  aubject  to  an  alKolate  prince,  but 
Mly  as  it  is  in  the  relation  of  the  lowest  species 
tf  servant  to  his  master,  in  any  state,  whether 
fiwe  or  cHherwise  in  its  form  of  government. 
Great  coofusion  has  ensued  from  discoursing 
SB  slavery,  without  due  attention  to  the  m- 
foence  Iwtween  the  despotism  of  a  sovereign 
Mer  a  whole  people  and  that  of  oue  subject 
over  another.  The  former  is  foreign  to  the 
presrnt  case  ;  and  therefore  when  I  am  de- 
senbffog'  slaTcry,  or  obeerviog  upon  it,  I  desire 
Is  be  understood  as  confining  myself  to  the 
htter;  though  from  the  connection  between 
the  two  subiectB,  some  of  my  observations  may 
perhaps  be  applicable  to  botb. 
frOcaJcroT  Slavery  has  been  attended    in 

tftiaiactfa.       different  countries   with   circum- 
*^'  stances  so  various,  as  to  render  it 

dlfficoH  to  ficive  a  general  description  of  it. 
The  Ronaan  lawyer  (a)  calls  slavery,  a  consti- 
tatioa  €€  the  law  of  nations,  by  which  one  is 
■ade  sntgect  to  another  contrary  to  nature. 
Bat  this,  as  has  been  often  observed  by  the 
eommentators,  is  mistaking  the  law,  by  which 
sUrery  is  constituted,  for  slavery  itself,  the 
mase  lor  the  effect ;  though  it  must  lie  con- 
ftased,  that  the  latter  part  of  the  definition  ob- 
seardy  hints  at  the  nature  of  slavery.  Grotius 
(^  deaertbes  slavery  to  be,  an  obUgatioo  to  serve 
soother  Ibr  life,  in  consideration  of  being  sup- 
ped with  the  bare  necessaries  of  life;  Dr. 
nathcifeid  (c)  rdects  this  definition,  as  innply- 
lag  a  sight  to  direct  only  the  labors  of^tbe 
dave,  aod  not  his  other  actions.  He  therefore, 
alter  defining  despotism  to  be  an  alienable 
right  to  direct  all  the  actions  of  another,  from 
thsDcc  concludes,  that  perfect  slavery  is  an 
akigatsoo  to  be  so  directed.  This  last  defini- 
tisa  Bsay  serve  to  convey  a  general  idea  of 
davciy ;  bot  like  that  by  Grotius,  and  many 
atber  definitions  which  I  have  seen,  if  under- 
stood strictly,  will  scarce  suit  any  species  of 
slavery ,  to  which  it  is  applied.  Besides,  it 
Sauls  one  of  slavery's  severest  and  most  usual 
iaddeats ;  the  quality,  by  which  it  involves  all 
the  iseoe  in  the  misfortune  of  the  parent.  In 
tmh,  as  I  have  already  hinted,  the  variety  of 
f«nas»  to  which  slavery  apiiears,  makes  it  al- 
;  BSBt  impossible  to  convey  a  just  notion  of  it  in 
ifae  way  of  definition.  There  are  however 
I     certtta  properties,   which  have  accompanied 
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m  Jar.  Bell.  lib.  «,  c  5,  s.  27. 
(c)  hoL  Nat-  I-.  b-  If  C.  80,  p.  474, 


slavery  in  most  places:  and  by  attending  to 
these,  we  may  always  distinguish  it,  from  tha 
mild  species  of  domestic  service  so  common 
and  well  known  in  our  own  country.  I  shali 
shortly  enumerate  the  most  remarkable  of  those 
properties;  particularly,  such  as  ciiaracterixe 
the  species  of  slavery  adopted  in  our  American 
colonies,  being  that  now  under  the  considera* 
tion  of  this  court.  This  I  do,  in  order  that  a 
just  conception  may  be  fiirmed,  of  the  propriety 
with  whico  I  shall  impute  to  slavery  the  most 
pernicious  efiects.  Without  such  a  previous 
explanation,  the  roost  solid  objections  to  the 
permission  uf  slavery  will  have  the  appearance 
of  anmeaning,  though  specious,  declamation. 

Slavery  always  imports  an  obli-  p^|,rti«i 
gation  of  perpetual  service;  an  usoaiiyiB- 
obligation,  which  only  the  consent  Smy.*" 
of  the  master  can  dissolve. — It  ge- 
nerally gives  to  the  master,  an  arbitrary  power 
of  administering  every  sort  of  correction,  how- 
ever inhuman,  not  immediately*  affecting  the 
life  or  limb  of  the  slave :  sometimes  even  these 
are  left  exposed  to  the  arbitrary  will  of  the 
master;  or  they  are  protected  by  fines,  and 
other  slight  punishments,  too  inconsiderable  to 
restrain  the  master's  inhumanity  .—It  creates 
an  incapacity  of  acquiring,  except  for  the 
master's  benefit.— It  allows  the  master  to  alie- 
nate the  person  of  the  slave,  in  the  same  man- 
ner as  other  property.— Lastly,  it  descends 
fit)m  parent  to  child,  with  -all  its  severe  ap- 
pendages.— On  the  most  accurate  comparison, 
there  will  be  found  nothing  exaggerated  in  this 
representation  of  slavery.  The  description  ^ 
agrees  with  almost  every  fend  of  slavery,  for- 
merly or  now  existing ;  except  only  that  rem- 
nant of  the  ancient  slavery,  which  still  lingers 
in  some  parts  of  Europe,  but  qualified  and 
moderated  in  favour  of  the  slave  by  the  hu- 
mane provision  of  modern  times. 

From  this  view  of  the  condition 
of  slavery,  it  will  be  easy  to  derive  JJi^'SgJ* 
its  destructive  conseouences. — It 
corrupts  the  morals  or  the  master,  by  freeing 
bun  from  those  restraints  with  respect  to  his 
slave,  so  necessary  for  controul  of  the  human 
passions,  so  benencial  in  promoting  the  prac- 
tice and  confirming  the  habit  of  virtue. — It  is 
dangerous  to  the  master ;  because  his  oppres- 
sion excites  implacable  resentment  and  hatred 
in  the  slave,  and  the  extreme  misery  of  his 
condition  continual ly^prompts  him  to  risk  the 
gratification  of  them,  and  bis  situation  daily, 
furnishes  the  opportunity — ^To  tbe  slave  it 
communicates  aQ  the  afflictions  of  life,  without 
leaving  for  him  scarce  any  of  its  pleasures ; 
and  it  depresses  the  excellence  of  his  nature, 
by  denying  the  ordinary  means  and  motives  of 
improvement  It  is  dangerous  to  the  state, 
by  its  corruption  of  those  citizens  on  whom  its 
prosperity  depends  ;  and  by  admitting  within 
It  a  multitude  of  persons,  who  being  excluded 
firom  the  common  benefits  of  the  constitution, 
are  interested  in.  scheming  its  destruction.— 
Hence  it  is,  that  slavery,  in  whatever  light  we 
view  it,  may  be  deemed  a  most  pernicious  in- 
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ttitution:    immediateljF  so,  to  the  unhappy 
person  who  suffers  under  it;  finally  so,  to  the 
,  master  wIm>  triumphs  in  it,  and  to  the  state 
which  allows  it. 

optaion  of  However,  1  must  confess,  that 

some  inodeni  notwithstanding  the  force  of  the 
S?ow  o"  the  reasons  afi^inst  the  allowance  of 
"^i!i*' ®{ ']■'    domestic  slavery,  there  are  civilians 

Terjr,  but  an-         _  ■•  •        •        •      • 

dermanyn-  ot  great  Credit,  who  insist  upon 
•tricuoDi.  '^^  utility;  founding  themselves 
chiefly,  on  the  supposed  increase  of  robbers 
and  beggars  in  consequence  of  its  disuse.  This 
opinion  is  favoured  by  Puffendorf  (i)  and 
Ulricus  Huherus  fe).  In  the  dissertation  on 
slavery  prefixed  to  Potgiesserus  on  the  German 
law  *  de  statu  servorum,'  the  opinion  is  exa- 
mined minutely  and  defended.  To  this  opi- 
nion I  oppose  those  ill  conseqaences,  which  I 
have  already  represented  as  almost  neces- 
sarily flowing  from  the  permission  o£  domestic 
slavery ;  the  numerous  testimonies  against  it, 
which  are  to  be  foiAd  in  ancient  and  modem 
history  ;  and  the  example  of  those  European 
nations,  which  have  suppressed  the  use  of  it, 
after  the  experience  of  many  centuries  and  in 
the  more  improved  state  of  society.  In  jas- 
tice  also  to  the  writers  just  mentioned  1  must 
add,  Hhat  though  they  contend  for  the  advan- 
tages of  domestic  slavery,  they  do  not  seem  to 
approve  of  it,  in  the  form  and  extent  in  which 
it  has  generally  been  received,  but  under  limi- 
tations, which  would  certainly  render  it  far 
more  tolerable.  Hoberus  in  his  Eunomia 
Romana  (/)  has  a  remarkable  passage,  in 
which,  after  recommending  a  mild  slavery,  he 
cautiously  distinguishes  it  from  that  cruel  spe- 
cies, the  subject  of  commerce  between  Africa 
and  America.  His  words  are,  *  loquor  de  ser- 
vitute,  quails  apud  civiliores  poptilos  in  usu 
fuit;  nee  enim  exempla  barbarorum,  vel  quse 
nunc  ab;  AfricA  in  Americam  fiunt  hominum 
commercia,  velim  mihi  qoisouam  objiciat.' 
oritinofiu.  The  great  origin  of  slavery,  is 
'eSniMjw.'**  captivity  in  war,  though  sometimes 
KSttSt  ceui-  it  has  commenced  by  contract.  It 
*"**'  has  been  a  question  much  agitated, 

whether  either  of  these  foundations  of  slavery 
is  consistent  with  natural  justice.  It  would  be 
engaging  in  too  large  a  field  of  enquiry,  to  at- 
tempt reasoning  on  the  general  lawfulness  of 
slavery.  1  trust  too,  that  the  liberty,  for  which 
I  am  contending,  doth  not  require  such  a  dis- 
quisition ;  and  am  impatient  to  reach  that  part 
of  my  argument,  in  which  I  hope  to  prove 
slavery  reprobated  by  the  law  of  England  as 
an  inconvenient  thing.  Here  therefore  I  shall 
only  refer  to  some  of  the  most  eminent  writers, 
who  have  examined,  how  far  slavery  founded 
on  captivity  or  contract  is  conformable  to  the 
law  of  nature,  and  shall  just  hint  at  the  reasons, 
which  influence  their  several  opinions.  The 
antient  writers  suppose  the  right  of  killing  an 

(d)  Law  of  Nature  and  Nations,  b.  6,  o.  3, 
•^10. 

(e)  Prslect.  Jor.  Civ,  p.  16. 
C/;  Seepage^. 


enemy  vanquished  in  a  just  war;  and  thence 
infer  the  right  of  enslaving  him.  In  thia  opi- 
nion, founded,  as  I  presume,  on  the  idea  of  pu- 
nishing the  enemy  for  his  injustice,  they  are 
followed  by  Albericus  Gentilis  (g),  Grotius  (A)» 
Poffendorf  (t),  Bynkershoek  f;),  and  many 
others.  But  in  *  The  Spirit  of  Laws*  (k)  the 
right  of  killing  is  denied,  except  in  case  of  ab- 
smute  '  necessity  and  for  self-preservalion. 
However,  where  a  country  is  conquered,  the 
author  seems  to  admit  the  conqueror's  right  of 
enslaving  for-a  short  time,  that  is,  till  the  con-^ 
quest  is  effectually  secured.  Dr.  Rutherforth, 
{[)  not  satisfied  with  the  right  of  killing  a  van- 
quished enemy,  infers  the  right  of  enslaving^ 
him,  from  the  conqueror's  right  to  a  reparatioo 
in  damages  for  the  expeoces  of  the  war.  I  do 
not  know,  that  this  doctrine  has  been  ezn- 
mined ;  but  I  must  observe,  that  it  seems  only 
to  warrant  a  temporary  slavery,  till  reparation 
is  obtained  from  the  property  or  pemnal  la- 
bour of  the  people  conquered.  The  lawfulness 
of  slavOT  bv  contract  is  assented  to  by  Grotius 
and  Po&ndorf  (inj,  who  found  themselves  oa 
the  maintenance  or  the  slave,  which  is  the  con  - 
sideration  moving  from  the  master.  But  s  ' 
very  great  writer  of  our  own  country,  who  is 
now  living,  controverts  (n)  the  sufficiency  of 

(g)  De  Jur.  Gent.  cap.  de  servitute. 
(h)  De  Jur.  Bell.  1.  3,  c.  7,  s.  5. 
(i)  Law  of  Nature  and  Nations,  b.  6,  c.  89 
S.6. 


Cj)  Qussst.  Jur.  Publ.  I.  1,  t.  3. 

(k)  B.  15,  c.  2. 

(I)  See  his  Inst.  Nat.  Law,  vol.  2,  p.  573, 

id !   '   " 


and  vol.  1,  p.  481. 

(m)  See  Grot.  Jur.  Bell.  1. 2,  c.  5,  s.  1,  3, 
and  Puff.  Law  of  Nature  and  Nations,  b.  6, 
c.  3,  s.  4. 

(n)  See  Blackst.  Comment  1st  ed.  vol.  1, 
p.  41S. 

The  authority  of  Mr.  Justice  Blaokstone 
having  been  qited  both  for  and  against  the 
rights  of  persons  claiming  to  be  the  owners  of 
slaves  in  Great  Britain,  I  have  thought  it  worth 
while  to  insert  together  all  that  I  find  relating 
to  the  subject  in  bis  Commentaries: 

"  The  spirit  of  liberty  is  so  deeply  implanted 
in  our  constitution,  and  rooted  even  10  our  very 
soil,  that  a  slave  or  a  negro,  the  moment  he  lands 
in  England,  falls  under  the  protection  of  the 
laws,  and  so  far  becomes  a  freeman ;  though 
the  master's  right  to  his  service  may  possibly 
still  continue."    Vol.  l,  p.  127. 

^  I  have  formerly  observed  that  pure  and 
propel'  slavery  does  not,  nay  cannot,  subsist  in 
England  ;  such  I  mean,  whereby  an  absolute 
and  unlimited  power  is  given  to  the  master  over 
the  life  and  fortune  of  the  slave.  And  indeed 
it  is  repugnant  to  reason,  and  the  principles  of 
natural  law,  that  such  a  state  should  subsist 
any  where.  The  three  origins  of  the  right  of 
slavery,  assigned  by  Justinian,  are  all  orthem 
built  upon  false  foundations.  As,  first,  slavery 
is  held  to  arise  'jure  gentium,'  from  a  state  of 
captivity  in  war;  whence  slaves  are  call^ 
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fich  a  c^sidera^on.     Mr.  Locke  has  framed 
another    kind    of   argumeDt    against  slarery 

^mandpia^  ^uasi  mana  capti.'  The  conqueror, 

ny  the  mUians,  had  a  right  to  the  life  of  his 

captive ;  and,  having  spared  that,  has  a  right 

to  deal  with  him  as  he  pleases.    But  it  is  an 

ntnie  positiotiy  when  tal^en  generally,  that, 

hy  the  law  of  nature  or  nations,  a  man  may 

m  ht&  enemy :  he  has  only  a  right  to  kill  him, 

ia  particniar  cases ;  in  cases  of  absolute  ne- 

coaity,  for  self-defence;  and  it  is  plain  this 

ikolute  necessity  did  not  subsist,  since  the 

victor  did  not  actually  kill  him,  but  made  him 

prisoner.     War  is  itself  justifiable  only  on  prin* 

eiples  of  self-preservation;   and  therefore  it 

gives  no  other  right  over  prisoners  but  merely 

to  disaMe  them  from  doing  harm  to  us,  by  con- 

finini^  their  persons :  much  less  can  it  give  a 

right  to  kill,  torture,  abuse,  plunder,  or  even  to 

eoslave,  ao  enemy,  when  the  war  is  over. 

Since  therefore  the  right  of  making  slaves  by 

captivity   depends  on    a  supposed   right   of 

alasghter,  that  f>ondation  failing,  theconse- 

qaenoe  drawn  from  it  must  fail  likewise.   But, 

secondly,  it  is  said  that  slavery  may  begin  *  jure 

*  civiK ;'  when  one  man  sells  himself  to  ano- 
ther. This,  if  only  meant  of  contracts  to  serve 
or  work  for  Another,  is  very  just:  but  when 
applied  to  strict  slavery,  in  the  sense  of  the 
laws  of  old  Rome  or  modem  Barbaiy,  is  also 
impoasihle.     Every  sale  implies  a  price,  a 

*  qoid  pro  quo,'  an  equivalent  given  to  the  seller 
in  Beo  of  what  he  transfers  to  the  buyer :  but 
what  eqaivalent  can  be  given  for  life,  and 
libertj,  both  of  which  (in  absolute  slavery)  are 
held  to  be  in  the  master's  disposal?  His  pro* 
petty  also,  vthe  very  price  he  seems  to  receive, 
devolves  ip$o facto  to  his  master,  the  instant  he 
becomes  bis  slave.  In  this  case  therefore  the 
buyer  gives  nothmg,  and  the  seller  receives  no- 
thing :  of  what  validity  then  can  a  sale  be, 
which  destroys  the  very  principles  upon  which 
all  sales  are  founded  f  Lastly,^  we  are  told, 
thai  besides  these  two  ways  by  which  slaves 

*  finnt,'  or  are  acquired,  they  may  also  be  here- 
ditary :  *  servi  nascuntur ;'  the  children  of  ac- 
quired slaves  are,  'jure  oatune'  by  a  negative 
kind  of  birthright,  slaves  also.  But  this,  being 
built  on  the  two  former  rights,  must  fall  together 
with  them.  If  neither  captivity,  nor  the  sale 
of  one's  self,  can  by  the  law  of  nature  and 
reason  reduce  the  parent  to  slavery,  much  less 
can  they  reduce  the  ofispring. 

*<  Upon  these  principles  the  law  of  England 
abhors,  and  will  not  endure  the  existence  of, 
shvery  within  this  nation :  so  that  when  an  at- 
tempt was  made  to  introduce  it,  by  statute 
1  Edw.  6,  c.  3,  which  ordained,  that  all  idle 
vagabonds  should  be  made  slaves,  and  fed  upon 
bread,  water,  or  small  drink,  and  refuse  meat ; 
should  wear  a  ring  of  iron  round  their  necks, 
anns,  or  le^;  and  should  be  compelled  by 
beating,  chaining,  or  otherwise,  to  perform  the 
work  assigned  them,  were  it  never  so  vile ;  the 
spirit  of  the  nation  could  not  brook  this  condi- 
tiso,  even  in  the  most  abandoned, rogues;  and 
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by  contract  (o) ;  and  the  substance  of  it  is, 
that  a  right  of  preserving  life  is  unalienable  ; 
that  freedom  from  arbitrary  power  is  essential 
to  the  exercise  of  that  right;  and -therefore, 
that  no  man  can  by  compact  enslave  himself. 
Dr.  Rntherforth  (p)  endeavours  to  answer  Mr. 
Locke's  oinection,  by  insisting  on  various  limi- 
tations to  the  despotism  of  the  master ;  parti- 
cuhirlyy  that  he  has  no  right  to  dispose  of  the 
slave's  life  at  pleasure.  But  the  misfortune  of 
this  reasoning  is,  that  though  the  contract  can- 
not justly  convey  an  arbitrary  power  over  the 
slave's  life,  yet  it  generally  leaves  him  without 
a  security  against  the  exercise  of  that  or  any 
other  power.  1  shall  say  nothing  of  slavery 
by  birth ;  except  that  the  slavery  of  the  child 
must  be  unlawful,  if  that  pf  the  parent  cannot 
be  justified ;  and  that  when  slavery  is  extended 
to  the  issue,  as  it  usually  is,  it  may  be  unlawful 
as  to  them,  even  though  it  is  not  so  as  to  their 
parents.  In  respect  to  slavery  nped  for  the 
punishment  of  crimes  against  civil  society,  it  is 
founded  on  the  same  necessity,  as  the  right  of 
inflicting  other  punishments ;  never  extends  to 
the  oflTender's  issue ;  and  seldom  is  permitted' 
to  be  domestic,  the  objects  of  it  bemg  gene- 
rally employed  in  public  worics,  as  the  galley* 

therefore  this  statute  was  repealed  in  two  years 
afterwards.  And  now  it  is  laid  down,  that  a 
slave  or  negro,  the  instant  he  lands  in  England, 
becomes  a  freeman ;  that  is,  the  law  wiU  pro- 
tect him  in  the  enjoyment  of  his  person,  and 
his  property.  Yet,  with  reeard  to  any  right 
which  the  master  maj  have  lawfully  acquired 
to  the  perpetual  service  of  John  or  Thomas, 
this  will  remain  exactly  in  the  same  state  as 
before ;  for  this  is  no  more  than  the  same  state 
of  subjection  for  life,  which  every  apprentice 
^submits  to  for  the  space  of  seven  years,  or 
sometimes  for  a  longer  term.  Henc6  too  it 
follows,  that  the  infamous  and  unchristian  prac- 
tice of  withholding  baptism  from  negro  ser- 
vants, lest  they  should  thereby  gain  uieir  lt« 
berty,  is  totally  without  foundation,  as  well  as 
without  excuse.  The  law  of  England  acts 
upon  general  and  extensive  principles :  it  gives 
liberty,  rightly  understood,  that  is,  protection, 
to  a  Jew,  a  Turk,  or  a  Heatlien,  as  well  as  to 
those  who  profess  the  true  religion  of  Christ ; 
and  it  will  not  dissolve  a  civil  obligation  be- 
tween master  and  servant,  on  account  of  the 
alteration  of  faith  in  either  of  the  parties: 
but  the  slave  is  entitled  to  the  same  protec- 
tion in  England  before,  as  after,  baptism; 
and,  whatever  service  the  heathen  negro  owed 
of  right  to  his  American  master,  by  general 
not  by  local  law,  the  same  (v^iatever  it  be)  is 
he  bound  to  render  when  brought , to  England 
and  made  a'  Christian."   Vol.  1,  p.  483. 

In  these  passages,  there  appears  to  be  some- 
what of  very  subtle  distinction,  if  not  rather  of 
contradiction. 

(oj  See  Locke  on  Govemm.  8vo  edit.  b.  9, 
C.  4,  p.  313. 
(p)  See  bis  Inst  Nat.  Law,  vol.  1,  p.  480. 
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slaves  tre  io  France.  Gonieqnently  thif  kind 
of  slaverv  is  not  liable  to  the  principal  objec- 
tioDS,  which  occur  araust  slavery  in  ^Deral(9). 
Upon  the  whole  of  this  controversy  concerning 

(g)  Some  writers  there  are,  who  deduce  the 
fawt'olness  of  domestic  slavery  from  the  prac- 
tice of  it  amongst  the  Jews,  and  from  ^roe 
passages  in  the  Old  Testament  which  are 
thou.;  ht  to  couDtenance  it.  See  Vinn.  in  Instit. 
Heinecc.  ed.  I.  J,  t.  3,  p.  31.  There  are  others 
who  attempt  to  justify  slavery  by  the  New 
Testament,  because  it  contains  no  direct  pre- 
cepts agfsinst  it  See  Tayl.  Elem.  Civ.  L.  434. 
—I  shall  not  attempt  to  examine  either  of  these 
opinions.-—  Hargrave, 

in  the  discutsions  respecting  the  African 
■lave  trade,  which  were  maintained  during  se- 
veral years  preceding  the  abolition  of  that 
traffic  (by  stat.  46  Geo.  3,  c.  52,  see  also 
€.  119,  and  51  G.  3,  c.  23),  the  authority  of  the 
■criptores  was  appealed  to  by  the  oppugners 
•nd  defenders  of  the  trade.  On  June  24, 1806, 
the  learned  and  eloquent  Dr.  Horsley,  bishop 
of  Si.  Asaph,  delivered  in  the  House  of  Lor<& 
upon  the  sul^oct,  a  verv  powerful  speech,  from 
woich  1  have  extracted  the  following  passages, 
.  **  My  rev.  brother"  (the  bishop  of  London) 
**  told  your  lordships,  that  perpetual  slavery 
was  not  permitted  by  the  Jewish  law.  That  a 
native  Jew  could  be  held  in  slaverv  for  seven 
years  only,  at  the  longest  For  be  nad  a  right 
to  his  freedom  upon  the  first  return  of  the  sab* 
batical  jfear.  .And  that  a  foreign  slave  pur* 
ohased  in  the  market,  or  captivated  in  war, 
could  be  held  in  slavery  for  fiflv  years  onljr,  at 
the  longest.  For  the  foreign  slave  had  a  right 
to  bis  freedom  upon  the  first  return  of  the  year 
of  Jubilee.  And  from  these  premises,  my  rev. 
brother  concluded,  that  perpetual  alavery  was 
unknown  among  the  Jews. 

*^  I  confess,  I  was  carried  away  by  the  fair 

apearanco  of  my  rev.  brother's  argumentSi 
1,  to  my  great  surprise  and  his  utter  coofu- 
aion,  the  noble  earl  (of  Westmoreland)  rose, 
with  his  Bible  in  his  band,  and  quoted  chapter 
and  verao  against  him ! 

"  My  lords,  with  respect  to  tlie  native 
Hebrew  slave,  we  have  this  law,  which  was 
quoted  by  my  rev.  brother :  *  If  thy  brother, 

*  an  Hebrew  man,  or  an  Hebrew  woman,  be 

*  sold  unto  thee,  and  serve  thee  six  years,  then 

*  in  the  seventh  thou  shalt  let  him  go  free  from 
'  thee.    And  when  thou  sendest  nim  out  free 

*  froo^  thee,  thou  shalt  not  let  him  go  away 

*  empty.    Thou  shalt  furnish  him  liberally 

*  out  of  thy  flock,  and  oat  of  thy  floor,  and  out 

*  of  thy  wine-p!^ss.  Of  that  wherewith  the 
«  LoTfl  thy  God  hath  blessed  thee,  thou  shalt 
<  give  unto  htm.'    Deut  xv.  13 — 14. 

'<  And  with  respect  to  the  foreign  slave,  we 
have  tbb  law,  quoted  likf^wise  by  rav  rev.  bro- 
ther :   *  Thou  shalt  number  unto  thee  seven 

*  sabbaths  of  years,  forty  and  nine  yean.    Tlien 

*  shalt  thou  cause  the  tromuet  of  the  jubilee  to 
'  aoond  throughout  all  the  land.    And  yo  shall 

*  hallow  the  fiftieth  year,  and  proclaim  liberty 


slavenr,  T  think  mvaelf  warranted  in  saying, 
that  the  justice  and  lawfulness  of  every  species 
of  it,  as  it  is  generally  constituted,  except  the 
limited  one   founded  on  the  commission   of 

*  throughout  all  the  land,  to  all  the  inhabitants 

*  thereof.'    Lev.  xxv.  8—10. 

**  The  manumission  of  the  Hebrew  slave  on 
the  seventh  year,  was  provided  for  by  the  other 
la  w. .  Under  the  expression,  therefore,  of  all  the 
inhabitants,  foreign  slaves  most  be  compre- 
hended ;  for  none  but  foreign  slaves  could  re- 
main to  be  manumitted  in  the  fiflieth  year. 

"  My  lords,  there  is  a  circumstance  not 
touched  uppn  by  my  rev.  brother ;  but  there  is 
a  passage  in  the  law,  which  1  have  always 
considered,  as  a  strong  argument  of  the  lenity, 
with  which  slaves  were  treated  among  the 
Jews,  and  of  the  efficacy  of  the  provisions  the 
law  had  made,  to  obviate  the  wrongs  anti  inju- 
ries to  which  the  condition  is  obnoxious. — My 
lords,  I  am  afraid  I  cannot,  by  memory,  refer 
exactly  to  the  place.  But  the  noble  earl  there, 
with  his  Bible,  I  am  sure  will  have  the  good- 
ness to  help  me  out  and  turn  up  the  passage 
for  me.  Mj^  lords,  it  is  a  passage,  in  which 
the  law  provides  for  the  case  of  a  slave,  who 
should  be  so  attached  to  his  master,  that  when 
the  term  of  OMtnumission,  fixed  by  the  law 
should  arrive,  the  slave  should  be  disinclined 
to  take  advantage  of  it,  and  wish  to  remain 
with  his  master.  And  the  law  prescribes  the 
form,  in  such  case  to  be  used,  by  which  the 
master  and  the  slave  should  reciprocally  bind 
themselves,  the  slave  to  remain  with  his  master 
for  life,  and  the  master  to  maintain  him.  This 
1  have  always  considered  as  a  strong  indication 
of  the  kindness,  with  which  slaves  were  treated 
among  the  Jews ;  else  whence  should  zrlse  that 
attachment,  which  this  law  supposes  P"  [Query 
if  the  bishop  had  in  his  mind  the  beginning  of 
the  ^Ist  chapter  of  Exodus,  if  so,  the  words 
are  *  he  shall  serve  him  for  ever.'^ 

"  But  we  are  all  in  the  wrong,  it  seems — my 
rev.  brother  and  I— we  reason  from  specious 
premises,  but  to  false  conclusions.  The  noble 
earl  has  produced  to  your  lordships  a  passage 
in  the  Levitical  law,  which  enacts  that  the 
foreign  slave  shouldf  be  the  property  of  bis 
master  for  ever.  Whence  the  noble  earl  con- 
cludes that  the  perpetual  servitude  of  foreign 
slaves  was  actually  sanctioned  by  the  law. 
But,  my  lords,  I  must  tell  the  noble  earl,  ami  I 
must  tell  your  lordships,  that  the  noble  earl  bas 
understanding  at  all  of  the  technical  terms  of 
tlie  Jewish  law.  Jn  all  the  laws  relating  to  the 
transfer  of  property,  the  words  *  for  ever,' 
signify  only  '  to  the  uext  jubilee.'  That  is 
tl^  longest  '  fur  ever'  which  the  Jewish  law 
knows  with  respect  to  property.  And  this  law, 
which  makes  the  foreign  slave  the  property  of 
his  master  for  ever,  makes  him  no  longer  the 
master's  property  than  to  the  next  jubilee. 
And,  with  the  great  attention  the  noUe  earl  has 
given  to  the  laws  and  history  of  the  Jews,  he 
must  know,  that  when  they  were  carried  into 
captivity,  they  were  tokl  by  their  prophets,  that 
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crimM  «giiiist  dTil  locielr,  is  at  least  donbtfal ; 
Iki  if  io  any  case  lawfof,  such  circttmstances 
are  neceisary  to  make  it  so,  as  seldom  concur, 
ind  therefore  render  a  just  commencemeDt  of 
it  btrdy  possible ;  and  that  the  oppressi?e 
■aiuier  in  which  it  has  geoerally  commenced, 
tbe  cruel  raeaos  necessary  to  euforce  its  cod« 
tioQsnoe,  and  the  mischiefs  ensuing  from  the 
|iermiisioD  of  it,  furnish  very  strong  presump- 
lkH»  against  its  jostice,  and  at  all  events  evince 
tbe  humanity  and  policy  of  those  s^tep,  in 
which  tbe  use  of  it  is  no  longer  tolerated. 
(Wwrniitr  But  however  reasonable  it  may 

jf^«eitic  he  to  doubt  the  justice  of  domestic 
mSSU  slavery,  however  convinced  we 
*^^°^  may  be  of  its  ill  effects,  it  must  be 
CBofened,  that  the  practice  is  antient,  and  has 
beeo  ilmost  universal.  Its  beginninfl^  may  be 
^dated  from  the  remotest  period,  in  which  there 
ire  any  traces-of  the  history  of  mankind.  It 
cuDineoeed  in  the  barbarous  state  of  society, 
lod  was  retained,  even  when  men  were  far  ad* 
TMced  in  civilization.  The  nations  of  anti- 
fiity  most  famous  for  countenancing  the 
ff^stem  of  domestic  alavery  were  the  Jews,  the 
Greeks,  the  Romans,  and  the  antient  Ger* 
Baoi(r) ;  amongst  all  of  whom  it  prevailed, 
but  is  various  degrees  of  severity.  By  the  ao- 
ticAt  Germans  it  was  continued  in  the  countries 
tbcy  over-run  ;  and  so  was  transmitted  to  the 
tedhctf  various  kingdoms  and  states, 
*^i  ia  which  arose  in  Europe  ont  of  the 
^^"^  ruins  of  the  Roman  empire.    At 

iesgth  however  it  fell  into  decline  in  most 
]nrts  of  Europe ;    and  amongst  the  varions 

•Be  of  the  crimes  which  drew  down  that  judg- 
Bwot  upon  them,  was  their  gross  neglect  and 
vioUtioQ  of  these  merciful  laws  respecting 
ouDQDission.  And  that,  in  contempt  and  de* 
fiauce  of  the  law,  it  had  been  their  practice  to 
bold  their  foreign  slaves  in  servitude  beyond 
tbejeai  of  jubilee." 
"  My  lords,  although  we  have  no  ezp 

e  prohibition  of  the  slave  trade  in  .the  New 
.-inent,  we  have  a  most  express  reprobation 
•ftbe  trade  in  alavea,  even  in  that  milder  form, 
in  which  it  subsisted  in  ancient  times.  Such 
a  reprobation  of  it  as  leaves  no  believer  at 
liberty  to  say,  that  the  slave  trade  is  not  con- 
demned by  the  gospel.  The  reverend  prelate 
scar  me  has  cited  the  passage  [1  Tim.  i, 
9— 10]  in  which  St  Panl  mentions  '  men- 
iteiiera*  among  the  greatest  miscreants.  <  Meo- 
Heaiert,'  so  we  read  in  our  Eojgflish  Bible, 
fiot  ihe  word  in  the  original  is  ia^ft^niitic^if, 
Afl)t«9Nhriic  is  literally  a  *  slave  trader,'  and 
BO  other  word  in  the  Englbh  language,  but 
•Itre  trader,  precisely  renders  it.  It  was  I'n- 
^  the  technical  naiQe  for  a  slave  trader  in 
ttie  Attic  law." 

(r)  It  appears  by  Csnar  and  Tacitus,  that 
tbe  ancient  U^rmans  had  a  kind  of  slaves  be. 
fcre  they  emigrated  from  their  own  country. 
^  Can.  de  Bell.  Gall.  lib.  6,  cap.  13,  et  Tac. 
^  Mor.  German,  cap.  S4,  et  S5,  et  Potgiess. 
deiut  server,  np.  Germ.,  lib.  1.  cap.  1. 
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causes,  which  contributed  to  this  alteration, 
none  were  probably  more  effectual,  than  ex- 
perience of  tbe  disadvantages  of  slavery  ;  the 
difficulty  of  continuing  it ;  and  a  persuasion 
tliat  the  cruelty  and  oppression  almost  neces- 
sarily  incident  to  it  were  irreconcilable  witli  the 
pure  morality  of  the  Clirislian  dispensation. 
The  history  of  its  decline  in  Europe  has  lieen 
traced  by  many  eminent  writers,  particularly 
Bodin(<),  Albencus  Gentilis  (/),  Potgiesserus  (ti  w 
Dr.  Robertson  (&>),  and  Mr.  Millar  (x).  It  u 
sufficient  here  to  say,  that  this  great  change 
began  in  Spain,  according  to  Bodin,  about  the 
end  of  the  eighth  century,  and  was  become 
general  before  the  middle  of  ttie  fourteenth 
century.  Bartolus,  the  most  famed  commen- 
tator on  the  civil  law  in  that  period,  represents 
slavery  as  in  disuse ;  and  the  succeeding  com- 
mentators hold  much  the  same  language. 
However,  they  must  be  understood  with  many 
restrictions  and  exceptions ;  and  not  to  mean, 
that  slavery  was  completely  and  universally 
abolished  in  Europe.  Some  modern  civilians, 
not  sufficiently  attending  to  this  circumstance, 
rather  too  hastily  reprehend  their  predecessors 
for  representing  slavery  as  disused  in  Europe, 
The  truth  is,  that  the  ancient  species  of  slavery 
byr  frequent  emancipations  became  greatly  di- 
minished in  extent;  the  remnant  of  it  was  con- 
siderably abated  in  severity ;  the  disuse  of  the 
practice  of  enslaving  captives  taken  in  the 
wars  between 'Christian  powers  assisted  in  pre- 
venting the  future  increase  of  domestic  slavery  ; 
and  in  some  countries  of  Europe,  particularly 
England,  a  still  more  effectual  method,  which 
I  shall  explain  hereafter,  was  thought  of  to  per- 
fect the  suppression  of  it.  Such  was  the  ex- 
piring  state  of  domestic  slavery  in  Ketivai  or  do» 
Europe  at  the  commencement  of  f^^]^^^f 
the  sixteenth  century,  when  the  *"^"**«^ 
discovery  of  America  and  of  the  western  and 
eastern  coasts  of  Africa  gave  occasion  to  the 
introduction  of  a  new  species  of  slavery.  It 
took  its  rise  from  the  Portuguese,  who,  in  order 
to  supply  the  Spaniards  with  persons  able  to 
sustam  the  fatigue  of  cultivating  their  new 
possessions  in  America,  particularly  the  islands, 
.opened  a  trade  between  Africa  and  America 
for  the  rale  of  negro  slaves.  This  disgraceful 
commerce  in  the  human  species  is  said  to  have 
be^un  in  the  year  1508,  when  the  first  impor- 
tation of  negro  slaves  was  made  into  Hispaniola 
fn>m  the  Portuguese  settlements  on  the  western 
coasts  of  Africa  (y).  Jo  1540  the  emperor 
Charies  the  fifth  endeavoured  to  stop' the  pro- 
gress of  the  negro  slavery,  by  orders  that  all 

(i)  See  his  book  De  Republic^,  cap.  5,  de 
imperio  servili. 

(t)  Jur.  Gent.  cap.  de  servitute. 

(u)  Jut.  Germ,  de  statu  servorum. 

(w)  Life  of  the  emperor  Charles  the  5th, 
vol.  1. 

(x)  Observations  on  the  distinction  of  ranks 
in^civil  society.  See  also  Tayl.  Elem.  Civ.  L. 
434  to  439. 

(y)  Ander.  Hist.  Comm.  r.  1,  p.  336. 

D 


35]  12  GEORGE  III. 

alaves  io  the  American  ialea  ahould  be  made 
Tree ;  anil  they  were  accordin^fly  maunmitled 
by  Lai^atica  the  {governor  of  the  country,  on 
coDdition  of  cootintiini;  to  labour  for  their  mas- 
lera.  But  this  attempt,  proved  iinsuccesaful,^ 
and  on  Lasfanra'a  return  to  Spain  domestic 
slavery  revived  and  flourished  as  hefore  (z). 
The  expedient  of  having'  slaves  for  labour  in 
America  was  not  lonflr  peculiar  to  the  Spaniards ; 
bein{^  afterwards  adopted  by  the  other  Eura- 
|>eaos,  as  they  acquired  posNCssions  there.  In 
consequence  of  this  general  practice,  negroes 
are  become  a  very  considerable  article  in  the 
commerce  between  Africa  and  America ;  and 
domestic  slavery  has  taken  so.  deep  a  root  in 
most  of  our  own  American  colonies,  as  well  as 
in  those  of  other  nations,  that  there  is  little 
probability  of  ever  seeing  it  generally  -sup- 
pressed. 

ne  attempt  Here  I  conclude  my  observa- 

ibe'"iIi«r'of  *'®"*  ^^  domestic  slavery  in  ge- 
nccroJ'iMo  neral.  I  have  exhibited^  a  view 
sals'. ""      of  >«•  nature,  of  its  bad  tendency, 

of  its  origin,  of  the  arguments  tor 
and  against  its  justice,  of  its  decline  in  Europe, 
and  the  introduction  of  a  new  slavery  by  the 
£uro(ieaii  nations  into  their  American  colonies. 
I  shall  now  examine  the  attempt  to  obtrude 
this  new  slavery  into  England.  And  here  it 
will  be  material  to'  observe,  that  if  on  the  de- 
clension of  slavery  io  this  and  other  countries 
of  Europe,  where  it  is  discountenanced,  no 
means  had  been  devised  to  obstruct  the  ad- 
mission of  a  new  slavery,  it  would  have  been 
▼ain  and  fruitteas  to  have  attempted  superseding 
the  ancient  species.  But  1  hope  to  prove, 
Argamcati  to  ^^^  ^ur  anccstors  at  least  were 
'  Cuw^^'  ^^^  80  short-sighted  ;  and  that  long 
Kaciand  will  and  Uninterrupted  usage  has  esta- 
■Sr'iUrciT'.      ^lisbed  rulcs,  as  effectual  to  prevent 

the  revival  of  slavery,  as  their  hu- 
manity was  successful  in  once  suppressing  it. 
I  shall  endeavour  to  shew,  that  the  law  of 
England  never  recognized  any  species  of  do* 
mestic  slavery,  except  the  ancient  one  of  vil- 
lensffe  now  expired,  and  has  sufiiciently  pro- 
vided against  the  introduction  of  a  new  slavery 
under  the  name  of  villenage  (a)  or  any  other 
denomination  whatever.  This  proposition  I 
hope  to  demonstrate  from  the  following  consi- 
derations. 

1. 1  apprehend,  that  this  will  ap- 
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^  the         pear  to  be  the  law  of  England  from 

aDaktBR  title      the  manner  of  making  title  to  a 
•r«  fiiiei..       ^jijgin^ 

The  only  slavery  our  law-books  take  the 
least  notice  of  is  that  of  a  villein  ;  bv  whom 
was  meant,  not  the  mere  tenant  by  villein  ser- 
vices, who  might  be  free  in  bis  person,  but  the 
villein  in  blood  and  tenure;  and  as  the  English 

(g)  See  Bodin  de  Republic,  lib.  1,  e.  5. 

(a)  Villenage  is  used  to  express  sometimes 
the  tenure  of  lands  held  by  villein-services,  and 
sometimes  the  personal  bondage  of  the  villein ; 
but  throughout  this  argument  it  is  applied  in 
the  latter  sense  only. 


law  has  no  provisions  to  regulate  any  other 
slavery,  therefore  no  slavery  can  be  lawful  in 
England,  except  such  as  will  consistently  fall 
under  the  denomination  of  villenage. 

The  condition  of  a  villein  had 
most  of  the  incidents  which  1  have  JJJSJIJJI^ 
before  described  io  giving  the  idea 
•f  slavery  in  general.  His  service  was  uncer- 
tain and  lodettfrminate,  such  as  hb  lord  thought 
fit  to  require;  or,  as  some  of  our  ancient 
writers  (b)  express  it,  he  knew  not  in  the  eveninif 
what  he  was  to  do  in  the  morning,  he  was 
bound  to  do  whatever  he  was  commanded.  !!• 
was  liable  to  beating,  imprisonment,  and  every 
other  chastisement  his  lord  might  prescribe,  ex* 
cept  killing  and  maiming  (r).  He  was  iocapabia 
of  acquiring  property  for  his  own  benefit,  the 
rule  being *quicquid  acquiritor  servo,  acquiritur 
domino'  {d).  He  was  himself  the  subject  of 
property ;  as  such  saleable  and  transmissible. 
If  he  was  a  villein  regardant,  he  passed  with 
the  manor  or  land  to  which  he  was  annexed, 
but  might  be  severed  at  the  pleasure  of  bin 
lord  U)  If  he  was  a  villein  in  gross,  he  was  an 
hereaitament  or  a  chattel  real  according  to  his 

See  the  extracts  from  them  in  Co.  Litt. 
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(e)  SeeTermes  de  la  Ley,  edit,  of  156r, 
voc.  Villenage — Old  Tenures,  cap.  Villenage— 
Fitzh.  Abr.  Coron.  17.— 2  Ro.  Abr.  1.— S  Inst. 
45.— and  Co.  Litt.  196,  U7. 

(d)  Co.  Litt.  117,  a.— The  words,  in  plead- 
ing seizin  of  villein-service,  are  very  expres- 
sive of  the  lord's  power  over  the  villein's  pro- 
perty. In  1  £.  2,  4,  it  is  pleaded,  that  ths 
lord  was  seized  of  the  villein  and  his  ancestors 

*  come  affaire  rechat  de  char  et  de  sank  et  ds 

*  fille  marier  et  de  eux  tailler  haut  et  bas,  Ace* 
The  form  in  5  £.  2,  157,  is,  *  come  de  nos  vi- 

*  leynes   en  fesant  de  luy  notre  provost    en 

*  p'oant  de  luy  rechat  de  char  et  de  saunk  et 

*  redemption  pur  fiile  et  fitz  marier  de  luy  et 
^  de  ces  aunc  et  a  tailler  haut  et  bas  a  notre 
^  Tolente.'  In  the  first  of  the  above  forms 
there  js  evidently  a  misprint ;  and  the  reading 
should  be  *  a  Ikire  rechat*  instead  of  *  affaire 

*  rechat.'  As  to  the  word  *  provost'  in  ths 
second  form,  it  seems  to  signify  *•  plunder,*  and 
perhaps  the  print  should  h^  *  proie*.or  *  proye* 
instead  of '  provost.*  I  was  led  to  this  con- 
jecture by  the  following  proverb  in  Cot^frave*8 
French  Dictionary,  *  qui  a  le  vilain  il  a  sa 
'  proye.'  t$ee  Cotgr.  edit,  of  1673,  voc.  proye. 
However,  in  the  Latin  Entries  the  word  *  pro- 
'  vest'  is  translated  '  propositum,'  which  in  s 
barbarous  sense  of  the  word  may  be  construed 
to  signify  *  will'  or  *•  pleasure,'  and  will  make 
the  passage  intelligible.  1  n  some  Entries  *  pro- 
<  vest'  is  translated '  prsepositus ;'  but  this  word 
cannot  be  understood  in  any  sense  that  will 
make  this  use  of  it  intelligible. 

The  forms  of  pleading  seizin  of  villein -ser- 
vices in  the  Latin  Entries  are  very  similar  to 
those  1  have  extracted  irom  the  year-books* 
See  Kast.  Entr.  401,  a. 

(c)  Litt  sect.  18L 
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M's interest;  being  deaoendible  to  the  heir 
where  the  lord  was  absolute  owner,  and  traos- 
Binible  to  the  executor  where  the  lord  had 
onlj  a  term  of  years  in  him  (/).    Lastly,  the 
•Uvery  exteaded  to  the  issue,  if  both  parents 
Wfie  f  llleine,  or  if  the  father  ouly  was  a  ▼illein  ; 
ear  tow  deriring  the  condition  of  the  child  from 
diti  of  the  father,  contrary  to  the  Roman  law,  in 
which  the  rule  waLupartui  tequitur  ventrem  (gj. 
The  origin  of  villenage  is  princi- 
SkSb**  ^    P^lly  W  to  be  derived  from  the  wars 
between  our  British,  Saxon,  Danish 
and  Norman  ancestors,  whilst  they  were  con- 
tending for  the  possession  of  this  country. 
JodgePitzherbert,  in  his  reading  on  the  4th  of 
Edw.  1,  Stat.  1.  entitled  Extenta  fiiaaerii,  sup- 
poses villenage  to  hare  commenced  at  the  Con- 
qoeal,  by  the  distribution  then  made  of  the 
nirfeited  lands  and  of  the  vanqubhed  inha- 
bitants resident  upon  them  (i) .    But  there  were 
many  bondmen  in  England  before  the  Conquest, 
as  appears  by  the  Anglo  Saxon  laws  regulating 
them ;   and  therefore  it  would  be  nearer  the 
truth  to  attribute  the  origin  of  rilleins,  as  well 
to  the  preceding  wars  and  revolutions  in  this 
country,  as  to  the  effects  of  the  Conquest  {k). 
After  the  Conquest  many  things 
^        happily  concurred,  first  to  check 
the  progress  of  domestic  slavery  in 
England,  and  finally  to  suppress  it.    Thacruel 
custom  of  enslaving  captives  in  war  being  abo- 
lished, from  that  time  the  accession  of  a  new 
race  of  villeins  was  prevented,  and  the  huma- 
nity, policy,  and  necessity  of  the  times  were 
centiouaily    wearing  out    the    ancient    race*. 
Sometimes,  no  doubt,  manumissions  were  freely 
granted ;  but  they  probably  were  much  oftener 


CO  Bro.Abr.  Villenage,  60.— Co.  Litt.  117. 

(g)  Co.  Litt.  123.  Antiently  our  law  seems 
to  have  been  very  uncertain  in  this  respect. 
See  Glanr.  lib.  5,  c.  6.  Mirr.  c.  2,  s.  88.  Britt. 
c  31.  But  the  writers  in  the  reign  of  Henry 
the  6th  agree,  that  our  law  was  as  here  repre- 
sented ;  and  from  the  plea  of  bastardy,  which 
was  held  to  be  a  peremptory  answer  to  the  al- 
le^ration  of  villenage  so  early  as  the  reign  of 
Edward  the  3d,  I  conjecture,  that  the  law 
was  settled  in  the  time  of  his  father.  See 
Fortesc.  Laud.  Leg.  Aogl.  c.  42.  Litt.  sect  187. 
—43  £.  3, 4,  and  Bro.  Abr.  Villenage,  7. 

(h)  1  do  not  say  wholly,  because  probably 
there  were  some  slaves  in  England  before  the 
first  arrival  of  the  Saxous ;  and  also  they  and 
the  Danes  might  bring  some  few  from  their 
ewn  country. 

(i^  See  the  extract  from  Fitzherbert's  read- 
ing m  Barringt.  Observations  on  Ant.  Stat.  2d 
edit.  p.  237.* 

(k)  See  Spelmu  Gloss,  voc.  Lazzi  et  Seryns. 
Soinn.  on  Gavelk.  65,  and  the  index  to  Wilk. 
Lq^.  Saxon,  tit.  Servus. 

*  Concerning  the  antiquity  of  villenage,  see 
something  in  *«  A  INscourse  of  Tenures,"  ssM 
to  be  written  by  sir  Walter  Raleigh,  publbhed 
in  Glitch's  CoUeeUnea  Cnriosa,  vol.  1,  p.  M>. 
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extorted  during^  the  rage  of  the  civil  wan,  so 
frequent  before  the  reign  of  Henry  the  7th, 
about  the  forms  of  the  constitution  of  the  sue- ' 
cession  to  the  crown.  Another  cause,  which 
greatly  contributed  to  the  extinction  of  villen- 
age, was  the  discourai^ement  of  it  by  the  courts 
of  justice.  They  always  presumed  in  favour 
of  liberty,  throwing  the  *  onus  probandi'  upon 
the  lord,  ss  well  in  the  writ  of  Homine  Reple- 
giando,  where  the  villein  was  plaintiff,  as  in 
the  Nativp  Habendo,  where  he  was  defen- 
dant (/).     Nonsuit  of  the  lordafler  appearance 

(I)  See  Lib.  Intrat.  176,  a.  177,  b.  &  Bro. 
Abr.  Villenage^  06,  It  seems  however,  that  if 
after  a  Native  Habendo  brought  by  the  lord, 
the  villein,  instead  of  waiting  for  the  lord's 
proceeding  upon  it,,  sued  out  a  Libertate  Pro- 
banda to  remove  the  question  of  villenage  for 
trial  before  the  justices  in  eyre,  on  the  return 
of  it  he  was  to  produce  some  proof  of  his  firee 
condition ;  and  that  if  he  failed,  he  and  his 
pledges  were  amerced.  But  this  failure  did 
not  entitle  the  lord  to  any  benefit  from  his  Na- 
tive Habendo,  and  therefore,  if  he  proceeded 
in  it,  and  could  not  prove  the  villenage,  the 
judgment  was  for  the  villein ;  or  if  the  lord  did 
no|  proceed,  a  nonsuit,  which  was  equally  fatal 
to  tne  lord's  claim,  was  the  necessary  conse- 
quence. iSee  47  H.  3.  It.  Dev.  Fitz.  Abr. 
Villenage,  39.  In  truth,  the  requisition  of 
proof  mm  the  villein  on  the  Libertate  Pro- 
banda, and  the  amercement  for  want  of  it, 
seem  to  have  been  mere  form;  for, asFitz- 
herbert  says,  in  explaining  the  effect  of  the 
Libertate  Probanda,  **  the  record  shall  be  sent 
before  the  justices  in  evre,  and  the  lord  shall 
declare  thereupon,  and  the  villein  shall  make 
his  defence  ano  plead  thereunto,  and  the  villein 
shall  not  declare  upon  the  writ  de  Libertate 
Probanda,  nor  shsU  any  thing  be  done  there- 
upon ;  for  that  writ  is  but  a  Supersedeas  to 
surcesse  for  the  time,  and  to  adjourn  the  record 
and  the  writ  of  Nativo  Habendo,  before  the 
justices  in  eyre."  Fitz.  Nat.  Br.  77,  D.  Upon 
the  whole  therefore  it  may  I  think  be  safely 
asserted,  that  in  all  cases  of  villenage  the 
'  onus  probandi'  was  laid  upon  the  lord. 

The  several  remedies  against  and  fhr  one 
claimed  as  a  villein  are  now  so  little  under- 
stood, that  perhaps  a  short  account  of  them 
ma^  be  acceptable ;  more  particularly  as,  by 
a  right  conception  of  them,  it  will  be  more  easy 
to  determine  on  the  force  of  the  argument 
drawn  against  the  revival  of  slavery  from  the 
rules  concerning  villenage. 

The  lord's  remedy  for  a  fugitive  villein  was, 
either  by  seizure,  or  by  suing  out  a  writ  of 
Nativo  Habendo,  or  Neifty,  as  it  is  some- 
times called. 

1.  If  the  lord  seized,  the  villein's  most  ef- 
.fectual  mode  of  recovering  liberty  was  by  the 
writ  of  Homine  Replegiando ;  wtiich  had  great 
advantage  over  the  writ  of  Habeas  Corpus. 
In  the  Habeas  Corpus  the  return  cnnnot  lie 
contested  by  pleading  against  the  truth  of  it, 
and  consequently  on  a  Habeas  Corpus  the 
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io  a  Natiro  Habendo,  which  was  the  writ  for 
asseriinti;  the  title  of  slavery,  was  a  bar  to  an- 
other Native  Uabeodo,  and  a  perpetual  eofrao- 
cbiseiiieot;  but  nonsuit  of  the  villeiu  after  ap- 
pearance in  a  Libertate  Probanda,  which  was 
one  of  the  writs  for  asserting  the  claim  of  liberty 
against  the  lord,  was  no  bar  to  another  writ  of 
the  like  kind  (m).  If  two  plaintiffs  joined  in  a 
Nati?o  Habendo,  nonsuit  of  one  was  a  nonsuit 
of  both ;  but  it  was  otherwise  in  a  Libertate 

question  of  liberty  cannot  go  to  a  jury  for  trial ; 
though  indeed  the  party  making  a  lal&e  return 
is  liable  to  an  action  for  damages,  and  punish- 
able by  the  Court  for  a  contempt:  and  the 
Court  will  hear  affidavits  against  the  truth  of 
the  return,  and  if  not  salisned  with  it  restore 
the  party  to  his  liberty.  Therefore,  if  to  a 
Babeas  Corpus  villeuage  was  returned  as  the 
cause  of  detainer,  the  person  for  whom  the  writ 
was  sued  at  the  utmost  could  only  have  ob- 
tained his  liberty  for  the  time,  and  could  not 
bave  had  a  regular  and  final  trial  of  the  ques- 
tion. But  in  the  Homine  Replegiando  it  was 
otherwise ;  for  if  villenage  was  returned,  an 
Alias  issued  directing  the  sheriff  to  replevy  the 
party  on  his  giving  security  to  answer  the 
claim  of  villenage  afterwards,  and  the  plaintiff 
might  declare  for  false  imprisonment  and  lay 
damages,  and  on  the  defendant's  pleading  the 
villenage  had  the  same  opportunity  of  contest- 
ing it,  as  when  impleaded  by  toe  lord  io  a. 
Nativo  Habendo.  8ee  Fitzh.  N.  Br.  66,  F. 
ek  Lib.  Intrat.  176,  a.  177,  b. 

S.  If  the  lord  sued  out  a  Nativo  Habendo, 
and  the  villenage  was  denied,  in  which  case 
the  sheriff  could  not  seize  the  villein,  the  lord 
was  then  to  enter  his  plaint  in  the  county 
court ;  and  as  the  sheriff  was  not^  allowed  to 
try  the  question  of  villenage  in  his  6ourt,  the 
lord  could  not  have  any  benefit  from  the  writ, 
without  removing  the  cause  bv  the  writ  of 
Pone  into  the  King's- bench  or  Common  Pleas. 

tFor  the  count,  pleading  and  judgment  in  the 
<iativo  Habendo  after  the  removal,  see  Rast. 
£otr.  436, 437.]  Ik  is  to  be  observed,  that  the 
lord's  right  of  seizure  continued  notwithstand- 
ing his  havin|^  sued  out  a  Nativo  Habendo, 
unless  the  villein  brought  a  Libertate  Probanda. 
This  writ,  which  did  not  lie  except  upon  a 
Mativo  Habendo  preyiously  sued  out,  was  for 
removal  of  the  lord's  plaint  in  the  Nativo  Ha- 
kendo  for  trial  before  the  justices  in  eyre  or 
4boseof  the  King's -bench,  and  also  for  pro- 
tecting the  villein  from  seizure  in  the  mean 
time.  This  latter  effect  seems  to  hi|ve  been 
the  chief  r^son  for  suing  out  the  Libertate 
Probanda;  and  therefore  af^er  the  95tb  of 
£dw.  3,  Stat.  5,  c.  18,  which  altered  the  oom- 
moQ  law,  and  gives  a  power  of  seizure  to  the 
lord,  notwithstanding  the  pendency  of  a  liber- 
tate Probanda,  that  writ  probably  feU  much 
into  disuse,  tboogh  subsequent  cases,  in  which 
it  was  brought,  are  to  be  foond  in  the  year- 
books. See  Fitzh.  Nat.  77,  to  79,  and  1 1  flen. 
4,49. 
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Probanda  (n).  The  lord  coofd  not  prosecntle  for 
more  than  two  villeins  in  one  Nativo  H.i>endo  ; 
but  any  number  of  viffeins  of  the  same  blood 
might  join  in  one  Libertate  Probanda  (o).  Ma« 
nomissions  were  inferred  from  the  slightest 
circnmstanoes  of  mistake  or  negligence  m  the 
lord,  from  every  act  or  omission  whicli  legal 
refinement  could  strain  into  an  acknowledg- 
ment of  the  villein's  liberty.  If  the  lord  vested 
the  ownership  of  lands  in  the  villeioi  received 
homage  from  him,  or  gave  a  bond  to  him,  he 
was  enfranchised.  Suffering  the  villein  to  be 
on  a  iury,  to  enter  into  religion  and  be  pro- 
fessed, or  to  stay  a  year  and  a  day  in  ancient 
demesne  without clarai,  were  enfranchisements. 
Bringing  ordinary  actions  against  him,  Joining 
with  him  in  actions,  answering  to  his  actions 
without  protestation  of  villenage,  imparling  in 
(hem  or  assenting  to  his  imparlance,  or  suffer- 
ing him  to  be  vouched  without  counter- pleading 
the  voucher,  were  also  enfranchisements 
by  implication  of  law  (d).  Most  of  the  con- 
structive manui^issions  I  have  mentioned  were 
the  received  law,  even  in  the  reign  of  the  first 
Edward  (g).  I  have  been  the  more  particular 
in  enumerating  these  instances  of  extraordinary 
favour  to  liberty ;  because  the  anxiety  of  our 
ancestors  Co  emancipate  the  ancient  villeins,  so 
well  accounts  for  the  establishment  of  any  rules 
of  law  calculated  to  obstruct  the  introduction  of 
a-  new  stock.  It  was  natural,  that  the  same 
opinions,  which  influenced  to  discountenance 
the  former,  should  lead  to  the  prevention  of 
the  latter. 

I  shall  not  attempt  to  follow  vil- 
\enife  in  the  several  stages  of  its  ^1^^^^ 
decline ;  it  being  sufficient  here  to 
mention  the  time  of  its  extinction,  which,  as 
all  agree,  happened  about  the  latter  end  of 
Flizaoeth's  reign  or  soon  aAer  the  accession  of 
James  (r).  One  of  the  last  instances,  in  which 
villenage  was  insisted  upon,  was  Crouch's  case 
report^  in  Dyer  and  other  books  (i).  An  en- 
try having  been  made  by  one  Butler  on  some 
lands  purchased  by  Crouch,  the  question  was, 
whether  he  was  Butler's  villein  ref^ardant; 
and  on  two  special  verdicts,  the  one  m  ej<fet- 
ment  Mich.  9th  and  10th  Eliz.'  and  the  other 
in  assize  Easter  11th  Eliz.  the  claim  of  vil- 
lenage was  disallowed,  one  of  the  reasons  given 
for  the  judgment  in  both  being  the  want  of 
seizing  of  the  villein's  person  within  60  (<) 
years,  which  is  the  time  limited  by  the  38d  of 
Hen.  8,  chap.  3,  in  all  cases  of  hereditaments 


(n)  Co.  Litt.  139. 

(o)  Fiizh.  Nat  Br.  78,  C.  D. 

(p)  See  Litt.  sect  208  to  209,  and  2  Ro. 
Abr.  735, 736,  and  737. 

(q)  See  Britt  cap.  31,  and  Mirr.  cap.  2» 
sect.  38. 

(r)  See  sir  Thomas  Smith's  Commonweallb, 
b.  2,  c.  10,  and  Barringt  Observ.  on  Ant  Stat. 
9d  ed.  p.  232. 

(t)  See  Dy.  266,  pi.  11,  and  283,  pi.  32.. 

(i)  Accord.  Bro.  Read,  on  the  Stat,  of 
Linutat.  32  Hen.  8,  |«ge  17. 
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daimed  by  prettcription  (ti).  Thjt  is  ffenerally 
wd  lobmTe  been  the  last  caw  of  tillent^; 
bai  there  are  four  subsequent  cases  io  |>nDt. 
One  «u  ia  Hilary  18tb  of  Elizabeth  (v) ; 
ttotber  ivas  a  jodraent  in  Easter  Ist  of 
Jtoies  (x)  ;  the  third,  which  was  never  deter- 
mined, happened  in  Trinity  8th  of  James  (y) ; 
and  the  fourth  waa  sO'  late  as  Hilary  15th  of 
Junes  («).  From  the  15th  of  James  the  Ist, 
baiH;  nions  than  150  years  ago,  the  claim  of 
TiUenage  has  not  been  heard  of  in  oar  courts 
of  justice  ;  and  nnthioif  can  be  more  notoriousy 
thin  that  the  race  of  persons,  who  were  obce 
the  objects  of  it,  was  about  that  time  com- 
pletely worn  out  by  the  continual  and  united 
operatioQ  of  deaths  and  manumissions. 

But  though  villenage  iUelf  is  ohselete,  yet 
fsrtonately  those  rules,  by  which  the  claim  of 
it  was  regulated,  are  not  yet  buried  in  oblivion. 
These  the  industry  of  our  ancestors  has  trans- 
mitted ;    nor  let  us  their  posterity  despise  the 
reverend  legacy.      By  a  strange  progress  of 
human  affairs,  the  memory  of  slavery  expired 
now  furnishes  one  of  the  chief  obstacles  to  the 
iatroductioQ  of  slavery  attempted  to  he  revived  ; 
and  the  venerahle  reliques  of  the  learning  re- 
lative to  viirt*Dage,  so  long  consigned  to  gratify 
the  investigating  curiuHity  of  the  antiquary,  or 
used    as  a  splendid  appendage  to  the  orna- 
ments of  the  Kcholar,  must  now  be  drawn  forth 
fnND  tbrir  faitliful  reiiositories  for  a  more  noble 
porpose  i    to  inform  and  guide  the  sober  judg- 
ment of  this  Court,  and  as  1  trust  to  preserve 
this  <M>ontry  from  the  miseries  of  domestic  shi- 
very. 

Littleton  (a)  says,  every  villein ' 
is  either  a  villein  bv  title  of  pre- 
_^ scriptioo,  to  wit  that  he  and  his  an- 
cestors h4ve  been  villeins  time  out 
of  inefn<«ry,  or  he  is  a  villein  by  his  own  con- 
fieasion  in  a  court  of  record.    And  in  another 
place  (^),  bis  descrfption  of  a  villein  regardant 
and  of  a  villein  in  ^ross  shews,  that  title  can* 
not  he  made  to  either  without  prescription  or 
confession.     Time  whereof  no  memory  runs 
to  the  contrary,  is  an  inseparable  incident  to 
every  preacription  (c) ;  and  therefore,  according 
ta  Lsttleton^s  account  of  villeoage,  the  lord 
most  prove  the  slavery  ancient  and  immemo- 
rial ;  or  the  villein  must  solemnly  confess  it  to 
he  so  in  a  court  of  justice.       A  stilP  earlier 
writer  lays  down  the  rule  in  terms  equally 

(•J  Before  this  sUtute  of  Hen.  the  8th,  the 
tee  of  limitation  seems  to  have  been  the  coro- 
aalioo  of  Hen.  3,  as  appears  by  the  form  of  the 
Nativo  Habendo  ;  though  in  other  writs  of  riflfht 
the  limitation  by  31  £.  1,  c.  39,  was  from  the 
commencemeot  of  the  reign  of  Rich,  the  Ist. 

(w)  See  Co.  Entr.406,  b. 

(rj  Yelr.  «. 

(y)  This  case  is  only  to  be  found  in 
Bvbes's  Abridgment,  tit.  Villenage,  pi.  S3. 

(j)  Noy,  27. 

(a)  8ecL  175. 

m  Sect.  181,  183,Scl85. 

ff;litt.*»ect.lTO. 


stfOBg.  No  ODe,  says  Britton  (d),  can  he  a  viHein 
ercept  of  ancient  nativity,  or  by  acknowledg- 
ment. All  the  pniceediogs  in  cases  of  villeoage, 
when  contested,  conform  to  this  idea  of  remote 
antiquity  in  the  slavery,  and  are  quite  irreoon- 
ctleable  with  one  of  modern  commencement. 

1.  The  villein  in  all  such  snits  (e)  between 
him  and  his  lord  was  stiled  natiwi  as  well  as 
vilianw;  our  ancient  (/)  writers  describe  a 
female  slave  by  no  other  name  than  that  of 
neif;  and  the  technical  name 'of  the  only  writ 
in  the  law  for  the  recovery  of  a  villein  is  eqaaU 

g  remarkable,  being  always  called  the  Nativo 
flibendo,  or  writ  of  neifty.  This  peculiarity 
of  denomination,  which  implies  that  villenage 
is  a  slavery  by  birth,  might  perhaps  of  itself  be 
deemed  too  slight  a  foundation  for  any  solid 
argument }  but  when  combined  ^ith  other  cir-i 
domstances  more  decisive,  surely  it  is  not 
without  very  considerable  force. 

9.  In  pleading  viltenage  where  it  had  not 
been  confessed  on  someTormer  occasion,  the 
lord  always  founded  his  title  on  prescription. 
Oor  year  books,  and  books  of  entries,  are  full 
of  the  forms  used  in  pleading  a  title  to  villeins 
regardant  In  the  nomine  Replegiando,  and 
other  actions  where  the  plea  of  villenage  was 
tor  the  purpose  of  shewing  the  plaintiff's  dis- 
ability to  sue,  if  the  villein  was  regardant,  the 
defendant  alledged,  that  he  was  seized  of  such 
a  manor,  and  that  the  plaintiff  and  his  ancestors 
had  been  villeins  belonging  to  the  manor  tione 
out  of  mind,  and  that  the  defendant  and  his 
ancestors  and  all  those  whose  estate  he  had  la 
the  manor,  had  been  seized  of  the  plaintiff  and 
all  his  ancestors  as  of  villeins  belonging  to  it  {g). 
In  the  Nativo  Habendo  the  form  of  making 
title  to  a  villein  regardant  was  in  sulistance  the 
same  (A).  In  fact,  regardancy  necessarily  im- 
plies psescription,  being  where  one  and  his  an- 
cestors have  lieen  annexed  to  a  manor  time  out 
of  the  memory  of  roan  (i).  As  to  villeins  in  gross^ 
the  cases  relative  to  them  are  very  few ;  and  I 
am  inclined  to  think,  that  there  never  was  any 
great  number  of  them  in  England.  The  au- 
thor of  the  Mirroir  (/e),  who  wrote  in  the  reign 
of  Edward  the  2d,  only  mentions  villeins  regard* 
ant :  and  sir  Thomas  Smith,  who  was  secre- 
tary  of  state  in  the  reign  of  Edward  the  6thy 
says,  that  in  his  time  he  never  knew  a  villein 
in  gross  throughout  the  realm  (Q.    However, 

(d)  *  Nul  ne  poit  estre  villeyn  forsque  de 
*  auncienne  nativile  ou  par  recognizance** 
Britt.  Wing.  ed.  cap.  31,  p.  78. 

(e)  See  the  form  of  the  writs  of  Nativo  Ha- 
bendo and  Libertate  Probanda,  and  also  of  the 
Alias  Homine  Replegiando,  where  on  the  6rst 
writ  the  sheriff  returns  the  claim  of  villenage. 

(/)  Brit.  cap.  31  &  Litt.  sect.  18G. 

(g)  8ee  Rast.  Entr.  tit.  Homine  Reple- 
giando, 373,  Sc  Lib.  Intrat.  56. 

(h)  See  the  form  in  Lib.  Intrat.  97, 9c  Rast. 
Entr.  401. 

(i)  This  is  agreeable  to  what  Littleton  says 
in  sect.  139.  (k)  Mirr.  c.  2,  §  38. 

(I)  Smith'sCommoDwealih,  b.  2, c  10* 
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after  a  long;  learch,  I  do  find  placet  in  the  year- 
books, where  the  form  of  alledginjif  fillenage  io 
groM  is  expressed,  not  io  full  terms,  but  in  a 
general  wa^ ;  and  in  all  the  cases  J  have  yet 
■een,  the  rillenage  is  alledged  in  the  ancestors 
of  the  person  against  whom  it  was  pleaded  (m), 
and  in  one  of  them  the  words  *  time  beyond 
memory'  (n)  are  added.  But  if  precedents  had 
been  wanting,  the  authority  of  Littleton,  ac- 
oording  to  whom  the  title  to  TiUenage  of  each 
kind,  unless  it  has  been  confessed  most  be  by 
prescription,  would  not  have  lefl  the  least  room 
for  supposing  the  pleading  of  a  prescription 
less  necessary  on  the  claim  of  rilleios  in  gross 
than  of  those  regardant. 

5.  The  kind  of  evidence,  which  the  law  re- 
quired to  prove  villenage,  and  allowed  in  dis- 
proof of  it,  is  only  applicable  to  a  slavery  in 
Dlood  and  family,  one  uninterruptedly  trans* 
mitted  through  a  long  line  of  ancestors  to  the 
person  against  whom  it  was  alleged.  On  the 
lord's  part,  it  was  necessary  that  he  should 
prove  the  slavery  against  his  villein  by  other 
villeins  of  'the  same  blood  (o),  such  as  were 
descended  from  the  same  common  male  stock, 
and  would  acknowledge  themselves  villeins  to 
the  lord  (/> ),  or  those  from  whom  he  derived 

(m)  See  1  E,  2,  4.-5  E.  2,  15.-7  E.  2, 
242,  &  11 E.  2,  S44.  In  13  £.4, 2,  b.  pi.  4,  & 
Z  b.  pi.  11,  there  is  a  case  in  which  villens^e  in 
gross  is  pleaded,  where  one  became  a  villein  in 
fi^ross  by  severance  from  the  manor  to  which  he 
Bad  been  regardant.  Thjs  being  the  only  case 
of  the  kind  I  have  met  with,  I  will  state  so 
much  of  it  from  the  year-book  as  is  necessary 
to  shew  the  manner  of  pleading.  In  trespass 
the  defendant  pleads,  that  a  manor,  to  which 
the  plaintiff's  father  was-  a  villein  regardant, 
was  given  to  an  sncestor  of  the  defendant  in 
tail;  and  that  the  manor  descended  to  Cecil 
and  Catharine ;  and  that  on  partition  between 
them,  the  villein  with  some  lands  was  allotted 
to  Cecil,  and  the  manor  to  Catharine  ;  and  then 
the  defendant  conveyed  the  villein  from  Cecil 
Io  himself  as  heir. 

(n)  11  E.  2,  344. 

(o)'  8ee  Bro:  Abr.  Villenage,  65  Reg.  Br. 
87,  a.  Old  Nat.  Br.  43,  b.  Fitz.  Abr.  YiUe- 
nage,  38,  39.  A  bastard  was  not  receivable  to 
prove  villenage,  13  E.  1.  It.  North.  Fitzh. 
Abr.  36,  &  Britt.  Wing.  edit.  82,  a. 

(p)  In  Fitzherbert*s  Natura  Brevium,  79. 
B.  It  is  said,  that  the  witnesses  must  acknow- 
ledge themselves  villeins  to  the  plaintiff  in  the 
Native  Habendo ;  and  there  are  many  autho- 
rities which  favour  the  opinion.  See  Glanv. 
lib.  5,  c.  4.  Britt.  Wing.  ed.  81,  a.  19  Hen.  6, 
32,  b.  Old  Tenures,  chap.  Villenage ;  and 
the  form  in  which  the  confession  of  villenage 
by  the  plaintiff's  witnesses  is  recorded,  in  Rast. 
£otr.  tit.  Native  Habendo,  401,  a.  However, 
it  must  be  confessed,  that  in  Fitzherbert  the 
opinion  is  delivered  with  a  qtutre;  and  it  ui  so 
irreconcilable  with  the  lord's  right  of  granting 
vlHeins,  as  it  is  stated  by  Littletooy  sect,  181> 
that  1  will  not  insist  upon  it  hart. 


his  title ;  and  at  least  two  witnesses  (f)  of  this 
description  were   requisite  for   the   purpose. 

(q)  Fitzh.  Nat  Br.  78,  H.  &;  Fitzh.  Abr. 
Villenage,  36  &  3f .— Also  Britton  says,  *  un 
'  masle  sauns  plusnrs  nest  mie  receivable.' 
Britt.  Wingate's  ed.  p.  82.  It  is  remarkable 
that  females,  whether  sole  or  married,  were  not 
receivable  to  prove  villenage  against  men, 
'  Saunk  de  un  home  ne  poit  ne  doit  estre  trie 
<  par  femmes.'  Britt.  Wing.  ed.  p.  82.  The 
reason  assigned  is  more  sntient  than  polite.  It 
is  said  to  be  *  pur  lour  fraylte,'  and  also  be- 
cause a  man  *  est  pluis  digne  person  que  une 
«feme'  13  E.  1.  Fitzh.  Abr.  Villenage,  37.« 

*  *<  Antiently  in  Scotland  the  testimony  of 
women  was  not  admitted  in  any  case.    *  Ane 

*  woman  may  not  pass  upon  assize  or  be  witness, 

*  nather  in  ony  instrument  or  contract,  nor  zit 
'  for  preiving  of  ane  persoun's  age.  Neverthe- 
'  less  gif  thair  be  ony  contraverser  tuicbing  the 
'  age  of  ony  persoun,  the  mother  or  the  nurice 
'  may  be  ressavit  as  witnessis  fur  preiving  thair- 

*  of.' "    Balfour's  Practicks,  p.  378. 

*<  By  our  constant  usage,  women  are  not 
admitted  as  instrumentary  witnesses,  and  as 
universal  custom  is  law,  so  I  doubt  not  but  it 
will  be  a  nullity  in  any  writing  that  is  attested 
by  witnesses,  who  are  both  or  even  one  of  them 
women.  And  though  the  act  1681,  mentions  a 
subscribing  witness  with  the  masculine  particle 
(be),  yet  that  without  the  subsequent  usage  is 
not  exclusive  of  women."  Bankton's  Inst.  b. 
1,  tit.  1,  sect.  7. 

**  Of  old,  women  were  rejected  in  mostcases, 
but  they  are  for  most  part  admitted,  unless 
where  the  parties  ought  to  have  called  wit- 
nesses, for  tnen  they  have  themselves  to  blame 
that  did  not  make  lise  of  others  ;  and  therefore 
women  are  altogether  incompetent  witnesses  to 
deeds  of  parties,  testaments,  or  instruments  of 
notaries."     Bankton,  book  4,  tit.  33,  s.  20. 

So  Stair  (book  4,  tit.  43,  s.  9,)  says,  that  in 
civil  cases  women  are  not  to  be  admitted  as 
witnesses,  except  necessary. 

Sir  George  Mackenzie  (Probation  by  Wit* 
Desses)says,  **  Women  regulariter  are  not  wit- 
nesses, neither  in  civil  or  criminal  cases  with  as, 
nor  should  they  make  as  much  faith  with  us,  im 
criminidihus.  The  reasop  why  women  are  ex- 
cluded from  witnessing,  must  be  either  that 
they  are  subject  to  too  much  compassion,  and 
so  ought  not  to  be  more  received  in  criminal 
cases,  than  in  any  civil  cases ;  or  else  the  law 
was  unwilling  to  trouble  them,  and  thought 
it  might  learn  them  too  much  conBdence,  and 
make  them  sutiject  to  too  much  fsmiliarity 
with  men,  and  strangers,  if  they  were  necessi- 
tated to  vague  up  and  down  at  all  courts,  upon 
all  occasions."  See  his  Criminals,  title  26,  a.  4. 

Erskine  (book  4,  tit.  2,  sect.  22,)  instructs 
us,  that  women  were  rather  exempted  than  de- 
barred from  giving  testimony. 

Of  the  progress  of  the  relaxation  of  this  ruls 
I  know  not  of  any  circumstantial  history. 

Mr*  Hnnt  (Comm.chap.  13,)  and  Mr.  Bur- 
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Nay,  to  strict  was  the  law  io  this  respect,  that 
in  the  Nativo  Habendo  the  defcndaDt  was  not 
obliged  ID  plead  to  the  claim  of  ▼illenage,  iln- 
Vm  ibe  lord  at  the  time  of  declariog^  on  his 
title  brought  his  witnesses  with  him  iuto  court, 
iMi  they  acknowledgfed  themseWes  filleios, 
lod  swore  to  their  cnnsanipuinitv  with  the  de- 
feaiisDt  (r) ;  and  if  the  plaintiff  failed  in  ad- 
ducing hucb  previous  evidence,  the  judgment 
of  the  court  was,  that  the  defendant  should  be 
free  for  ever,  and  the  plaintiff  was  amerced  for 
hi«  false  claim  (s).  In  other  actions  the  pro- 
duction of  suit  or  witnesses  by  the  plaintiff, 
pretiously  to  the  defendant's  pleading,  fell  into 
dstise  sometime  in  the  reign  of  Edward  the 
third ;  and  ever  since,  the  entry  of  such  pro- 
duction on  the  rolls  of  the  court  has  been  mere 
form,  being  always  with  an  &c.  and  without 
samiog  the  witnesses.  But  in  the  Nativo  Ha- 
bendo  the  actual  production  of  the  suit,  and 
•ho  the  examination  of  them,  unless  the  defen- 
dint  released  {t)  it  in  court,  continued  to  be  in- 
dispensable even  down  to  the  time  when  vil- 
koaj^e  (a)  expiretl.-^Such  was  the  sort  of  tes- 
timoQVy.by  which  only  the  lord  could  support 
the  title  of  slavery  ;  nor  were  the  means  of  de- 
fence on  the  part  of  the  villein  less  remarkable. 
If  he  could  prove  that  the  slavery  was  not  in 
bis  blood  and  family,  be  intitled  himself  to  li- 
berty. Tlie  author  of  the  Mirroir  (»)  ex- 
pressly savs,  that  proof  of  a  free  stock  was  an 
effectual  (iefence  against  the  claim  of  villenage ; 
tod  even  in  the  time  of  Henry  the  sec<>nd  the 
hw  of  England  was  in  this  respect  the  same, 
ai  appears  by  the  words  of  Glanville.  In  his 
chapter  of  the  trial  (or)  of  liberty ,  he  says,  that 

(r)  Pitz.  Nat.  Br.  78,  H.  Pitzh.  Abr.  Ville- 
BS}^,  3S  Lib.  Intrat.  97.  Rast.  Entr.  401. 
R^.  Br.  87. 

(i)  f  n  Fitzh.  Abr.  Villensge,  38,  there  is  an 
oatance  of  auch  a  judgment,  merely  for  the 
ptaiBtiff's  failure  in  the  production  of  his  wit- 
Denes  at  the  time  of  declaring  on  his  title. 

(t)  See  19  H.  6,  S3  b.  a  case  iu  which  the 
defendant  releases  the  examination  of  the  suit. 

(u)  The  last  entry  in  print  of  the  proceed- 
'ngs  in  a  Natiro  Habendo  contains  the  names 
«f  the  secta  or  suit  produced,  and  their  acknow- 
ledgment of  villenage  on  oath.  See  the  case 
of  Jemeya^iqst  Finch,  Hill.  18  Eliz.  C.  B. 
Co.  Entr.  406,  b.  (w)  Mirr.  c.  S,  §  38. 

(x)  Glaov.  lib.  5,  o.  4. 

sett  (Treatise  on  var.  branch,  of  the  Crim.  Law 
of  ^Scotland,  chap.  17,)  have  cited  several  cases, 
aod  quoted  other  authorities,  from  which  it 
appears  that  the  rule. was  recognized  to  so  late 
a  period  as  the  beginning  of  the  18th  century. 
It  is  now  abrogate  (how  or  when  I  have  not 
•ceo  distinctly  atatedj  *•  except*'  says  Mr.  Bur- 
sen,  *'  in  the  case  of  instrumentary  witnesses, 
Vhere  women  are  in  practice  still  excluded. 
1  know  of  no  case,  however,  where  this  point 
»aa  ever  ari^ued,  or  receired  a  decision :  and  it 
■  doubtful  whether  lach  an  objecliOQ  would 


the  person  claiming  it  shall  produce  '  plores  de 
prozimis  et  consangnineis  de  eodem  stipite 
unde  ipse  exierat  exeuntes ;  per  quorum  liber- 
tates,  si  fuerint  in  curiA  recognitae  et  probatiSy 
liberabitur  i  jugo  servitutis  qui  ad  libertatem 
proclamatur.*  But  the  special  defences  which 
the  law  permitted  against  rillenage  are  still 
more  observable ;  and  prove  it  beyond  a  con- 
tradiction to  be  what  the  author  of  the  Mirroir 
emphatically  stiles  it  (y),  a  slavery  of  ao  great 
an  antiquity  that  no  free  stock  can  be  found  by 
human  remembrance.  Whenever  the  lord 
sued  to  recover  a  villein  by  a  Native  HabendOj 
or  slledged  villenage  in  other  actions  as  a  dis- 
ability to  sue,  the  person  claimed  as  a  villein 
might  either  pleaa  generally  that  he  was  of 
free  condition,  and  on  the  trial  of  this  general 
iasue  avail  hjmself  of  every  kind  of  defence 
which  the  law  permits  against  villenage ;  or 
he  might  plead  specially  any  single  hd  or 
thing,  which  if  true  was  of  itself  a  legal  bar  to 
the  claim  of  villensge,  and  in  that  case  the 
lord  waa  compellable  to  answer  the  special 
matter.  Of  this  special  kind  were  the  pleas  of 
liastardy  and  adventif.  The  former  was  an  al- 
legation by  the  supposed  villein  that  either  him- 
self or  his  father,  grand-father  or  other  male 
ancestor,  was  bom  out  of  matrimony ;  and  this 
plea,  however  remote  the  ancestor  in  whom 
the  bastardy  waa  alleged,  was  peremptory  to 
the  lord ;  that  is,  if  true  it  destroyed  the  claim 
of  villenage,  and  therefore  the  lord  could  only 
support  his  title  by  denying  the  fact  of  bastardy. 
This  appears  to  nave  beenthe  law  from  a  great 
variety  of  the  most  ancient  authorities.  The 
first  of  them  is  a  determined  case  so  early  aa 
the  ISth  of  Edward  the  second  (s),  and  in  all 
the  subsequent  cases  {a\  the  doctrine  is  received 
for  law  without  once  being  drawn  into  ques- 
tion. In  one  of  them  (b)  the  reason  whv  bas- 
tardy is  a  good  plea  in  a  bar  against  villenage 
is  expressed  in  a  very  peculiar  manner ;  ror 
the  words  of  the  book  are,  *'  when  one  etaima 
any  man  as  his  villein,  it  shall  be  intended  al- 
ways that  he  is  his  villein  by  reason  of  stock, 
and  this  is  the  reason  that  there  shall  be  an  an- 
swer to  the  s))ecial  matter  where  he  alleges 
bastardy ;  because  if  his  ancestor  was  a  Ims- 
tard,  he  can  never  be  a  villein,  unless  by  sub- 

(y)  '  Est  subjection  issuant  de  cy  grand  an- 
'  tiqoite,  que  nul  franke  ceppe  purra  estre  trove 
<  per  humane  remembrance.*  Mirr.  e.  3, 
§38. 

(z)  13  E.  3,  408. 

(a)  Hill.  19  E.  8.  Fitzh.  Abr.  Villenage, 
S3.—S9  E.  3,  36.-43  E.  3, 4.— 19  Hen.  0| 
11  6e  13.— 19  Hen.  6,  17.^01d  Tenures, 
chap.  Villenage.— Co.  Litt.  133, 'a.  In  tbs 
case  19  H.  6,  17,  there  is  something  on  the 
trial.of  bastardy  in  cases  of  villenage,  explain- 
ing when  it  shall  be  tried  by  the  bishop's  certi- 
ficate and  when  by  a  jury.  See  on  the  same 
subject  Fitzh.  Abr.  Villenage,  33,  &  lib.  Intrat 
35,  a.  which  latter  book  contains  the  record  of 
a  case  where  the  trial  was  by  the  bishop. 

(b)  43  £.  3, 4. 
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•eqacBt  ackiiowMfl^nent  in  a  ootfrtofreeofd.*' 
Thefopoe  of  this  toMon  will  appMr  fully  oo 
iccolleetioA,  thai  the  law  of  Eaglaiid  always 
deriTcs  the  eooditton  of  the  issue  from  tb»t  of 
the  father,  and  that  the  father  of  a  bastard 
.  beioe  IB  law  aacertaio  (c),  it  was  therefiNro  itn- 
posMkle  to  |»rof e  a  hsstard  a  slafo  by  dsBosnt. 
In  respect  to  the  plea  of  adrentif,  there  is  osne 
little  GonfttsioQ  ia  the  explaaalioti,  o«r  year- 
hooks  gi?e  OS,  of  the  persoos  to  whooa  the  de« 
•eripliooof  adrentifisapplioable;  bnttbelbmi 
of  the  plea  will  best  shew  the  precise  QMaoiag 
of  it.    It  alledged  (iO,that  either  the  peiisoD 
himself  who  was  daiined  as  a  villeiD  regardant 
to  a  manor,  or  one  of  his  ancestors,  was  born  in 
a  oounty  different  from  that  in  which  the 
manor  was,  and  so  was  free,  which  was  held 
to  be  a  necessary  conclusion  lo  the  plea.    This 
an  general  was  tne  form  of  the  plea,  but  some- 
times it  was  more  particular,  as  in  the  follow- 
ing case  (e).    In  trespass,  the  defendant  pleads 
that  the  plaintiff  is  his  Yilleio  regardant  to  his 
manor  of  Dale ;  the  plaintiff  replies,  that  his 
great-grabdfatber  was  bom  in  C,  in  the  coanty 
of  N,  and  from  thence  went  into  the  county  of 
IS,  and  took  lands  held  in  bondage  within  the 
manor  to  which  the  plaintiff  is  supposed  to  be 
a  Yillein  regardant,  and  so  after  time  of  me- 
mory his  great-grandfather  was  ad ventif.    1 1  is 
plain  from  this  case,  that  the  pkea  of  adyentif 
wascalcuhited  to  destroy  the  cwtm  to  ▼iileoage 
regardant,  bv  shewing  that  the  connection  of 
the  supposed  villein  and  his  ancestors  with  the 
manor  to  which  they  were  supposed  to  be  re- 
gardant, bad  begun  within  time  of  memory ; 
and  as  holdiag  lands  by  vi1lein-«er?ices  was 
anciently  deemed  a  mark  (/),  though  not  a 
certain  one,  of  personal  bondage,  I  conjecture 
that  this  special  matter  was  never  pleaded,  ex- 
cept to  dislingoish  the  mere  tenant  by  villein 
aervices  from  the  villein  in  blood  as  well  as 
tenure.    But  whatever  might  be  the  cases 
proper  for  the  plea  of  adventif,  h  is  one  other 
incontrovertibie  proof,  in  addition  to  the  proofs, 
already  ssentioned,   that   no  slavery  having 
had  commencement  within  time  of  memory 
was  lawful  in  England ;  and  that  if  one  an- 
cestor GDold  be  touod  whose  blood  was  un- 
tarnished with  the  stain  of  slavery,  the  title 
of  Tillenage  was  no  longer  capable  of  being 
aostatned. 


(c)  Co. Litt.  ISS,  a. 

(d)  13  £.  1.  It.  North.  Fitz.  Abr.  Ville- 
nsge  36.  19  B.  S.  Fitz.  Abr.  Villenage  SS.  33 
E.  3.  Fitz.  Abr.  Visne  2.-— 39  E.  3,  36.— 
41  £.  3.  Fitz.  Abr.  Tillenage  7.-43  £.  3,  31. 
—50  E.  3.  Fitz.  Abr.  Villenage,  34.— 19  fl.  6, 
11.-19  H.  6, 17. 

(e)  31  £.  3.  Fitz.'  Abr.  Visne  1. 

(f)  Fitxberbert  says,  **  if  a  ooan  dwells  on 
landb  which  have  been  held  in  villenage  time 
out  of  mind,  be  shall  be  a  villein,  and  it  is  a 
pWNl  prescription ;  and  against  ihisiirescription 
It  is  a  good  plea  to  say  that  his  failSer  or  grand- 
father was  adventif,^'  &c.  Fitz.  Abr.  Ville- 
nage <4. 
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Such  were  the  striking  pecolia-    »„  „  „  ,h., 
ritias  in  the  manner  of  making  title    j^  ^^l^. 
to  a  villein,  and  of  contesting  the    it^uSi^ 
Haestion  of  liberty ;  and  it  is  scarce   ^^"^  *  "** 
JMMsible  to  attend  to  the  enomera- 
tion  of  them,  without  anticipating  me  in  the 
inferences  1  have  to  make.^-The  mw  of  Eng- 
land only  kaows  slavery  bv  birth  ;  it  re<|aireB 
prescription  in  making  title  to  a  slave;  it  re- 
ceives on  the  lord's  part  no  testimony  except 
soch  as  proves  the  slavery  to  have  been  always 
in  the  blood  and  family,  on  the  villein's  part 
eveiy  testimony  which  proves  the  slavery  to 
have  been  once  out  of  bis  blood  and  family  ; 
it  allows  nothing  to  sustain  the  alaverj  except 
what  shews  its  commencement  beyond  the  tiaie 
of  memory,  every  thing  to  defeat  the  slavery 
which  evinces  its  commencement  within  tlie 
time  of  memory.    But  in  our  American  colo- 
nies and  other  countries  slavery  may  be  by 
captivity  or  contract  as  well  as  by  birth ;  no 
prescription  is  requisite;    nor  is  it  necessary 
that  slavery  should  be  in  the  blood  and  ftimily, 
and  ioraiemorial.    Therefore  the  law  of  £ng- 
land  is  not  applicable  to  the  slavery  of  our 
American  colonies,  or  of  other  countries. — If 
the  law  of  £nglaml  woiild  permit  the  intro- 
duction of  a  slavery  commencing  out  of  Eng- 
land, the  rules  it  prescribes  for  trying  the  title 
to  a  slave  would  he  applicable  to  such  a  slavery  ; 
but  they  are  not  so  ;  and  from  tlience  it  is  evi- 
dent thai  the  introduction  of  such  a  slavery  in 
not  permitted  by  the  law  of  England.— The 
law  of  England  then  excludes  every  slavery 
not  commencing  ip  England,  every  slavery 
though  commencing  there  not  being  antient 
and  immemorial.    IHIlenage  is  the  only  slavery 
which  can  possibly  answer   to  such  a   de- 
scription, snd  that  has  long  expired  by  the 
deaths  and  emancipations  of  all  those  who 
were  once  the  objects  of  it.     Consequently 
there  is  now  no  slavery  which  can  be  lawful  in 
England,  until  the  legislature  shall  interpose 
its  authority  to  make  it  so. 

This  itf  plain,  unadorned,  and  direct  reason- 
ing ;  it  wants  no  aid  from  the  colours  of  art,  or 
the  embellishments  of  language;  it  is  com- 
posed of  necessary  inferences  from  facts  and 
rules  of  law,  which  do  not  admit  of  contradic- 
tion ;  and  I  think,  that  it  must  be  vain  to  at- 
tempt shaking  a  superstructure  raised  on  such 
solicl  foundations. 

'As  to  the  other  arjjruments  I  have  to  adduce 
acpiinst  the  revival  uf  domestic  slavery,  1  do  con- 
less  that  tliey  are  less  powerful,  being  merely 
presumptive.  But  then  1  must  add,  that  they 
are  strong  and  violent  presumptions;  such  as 
furnish  more  certain  grounds  ot'judicial  decision, 
than  are  to  be  had  in  many  of  the  cases  which 
become  the  subjects  of  h*gal  cootroversy.  For 
Sdly.  I  infer  that  the  law  of  jm.  Anaaicot 
England  will  not  permit  a  new  IS^^^^ 
alavery,  from  the  fact  of  there  thruct^bf 
never  yet  having  been  anv  slavery  iMTi^i"b^a 
but  viflenage,  and  from  the  actual  JJJ  'l{^^^ 
extioctkm  of  that  aniient  slavery.  «irf  from  ue 
Ifanewslavery  could  have  law.    SHi'S!^^ 
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My  coiMiance4  bere,  or  ItvfuUy  bare  been 
ialiediiced  firon  «  fi>reigti  conotr  j,  is  there  the 
BMiit  veoiole  probability,  thei  in  tbe  ooune  of 
10  wmay  ocaittriea  a  new  slarery  should  Defer 
bare  eriMo  f  If  a  new  race  of  ajares  coold 
bare  been  iotredueefl  uoder  the  denominatioa 
tf  viUeiae,  if  a  new  alaver^  could  have  been 
IhND  t^mc  to  tiaie  engrafted  on  the  antient 
Hock,  would  tbe  la  we  of  rillenage  baveonoe 
beoome  obsolete  fur  want  of  objects,  or  would 
net  a  successive  supply  of  slaves  have  cooti- 
nusd  their  operation  to  tbe  present  times  ?  But 
netwithstaading  the  vast  extent  of  our  com- 
aercial  cenaectiotts,  tbe  fabt  is  confessedly 
eiberwisp.  The  autient  slavery  has  once  ex- 
pired ;  neitber  natives  nor  foreigners  have  yet 
secoced^  in  tbe  introduction  ofa  pew  slavery ; 
and  from  thence  the  strongest  presuenption 
arieee,  that  tbe  law  of  England  doth  not  permit 
eueh  an  introduction. 

u.  Aitwot  '  Sdly,  I  insist,  that  tbe  unlaw - 
JSfTj  ^bSL  fuloesa  of  introducing  a  new  sla- 
^"^fJt       ^^y  '"^^  Englsnd,  from  our  Ame- 

by        rican  colonies  or  any  other"  coun- 
try, is  deducible  fi-om  the  rulee  of 
tbe  Bnglisb  law  concerning  contracts  of  ser- 
Tbe  law  of  England  will  not  permit  any 

te  eoaUve  biro»elf  by  contract.  The  nt*. 
which  our  law  allows,  is  a  contract  to 
aerve  for  life ;  aod  some  perhaps  may  even 
doubt  tbe  validity  of  such  a  contract,  there 
being  no  determined  cases  directly  affirming  its 
lawfuhiesB.  In  tbe  reign  of  Henry  the  4th  (g), 
there  is  a  case  ^f  debt,  brought  by  a  servant 
against  the  master's  executoro,  on  a  retainer  to 
perve  for  term  of  life  in  pence  and  war  for  100 
ebiilings  a- year ;  but  it  was  held,  that  debt  did 
■at  lie  for  want  of  a  speciality ;  which,  as  was 
egieed,  wouUl  not  have  been  neceesary  in  tbe 
ease  of  a  common  labourer's  salary,  because, 
ae  tbe  ceae  ie  explained  by  Brooke  in  abridging' 
it,  tbe  lataer  is  bound  to  serve  by  statute  (h), 
ThuB  osee  ia  tbe  only  one  I  can  find,  in  which 
a  eeotract  lo  eerve  for  life  is  mentioned ;  and 
eieo  in  this  case,  there  is  no  judicial  decision 
ee  tbe  force  of  it.  Nor  did  the  nature  of  tbe 
mee  require  any  opinion  upon  such  a  contract ; 
tbe  action  not  being  to  establish  the  contract 
againet  the  eervant,  but  to  enforce  payment 
against  the  master's  executors  for  arrears  of 
jmlary  in  respect  of  service  actually  per- 
foraaed;  and  therefore  this  case  will  ecaroe 
bear  any  inferrnee  in  favour  of  a  contract  to 
esnre  for  lile.  Certain  also  it  is,  that  a  aervioe 
for  life  in  England  is  not  usual,  exoept  in  the 
caeeof  a  military  person ;  whose  service,  though 
m  eflfoct  for  lite,  is  rather  so  by  the  operation 
of  tbe  yearly  aoU  for  regulating  tbe  army,  and 
of  tbe  perpetuel  act  for  governing  tbe  navy, 
then  in  ooneequenoeef  any  exprese  agreement. 
However,  I  do  not  mean  abeolotely  to  deny 
Ibe  kwfiilnese  ef  agreeing  to  aerve  for  life; 
Bar  wiB  the  tnferencea  1  eball  draw  from  the 
.nJcs  ef  Mw  oonceming  servitude  by  contract, 
k  ia  tbe  least    affected  by  admitting   auch 


(g)  «  H.  4,  14. 
VOL.  XX. 


(h)  Bro.Abr.Dett.  69. 
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egreementa  to  be  btwfni.    The  law  ef  Eacland 
eaay  perhaps  give  effect  to  a  coptract  of  ser* 
vice  for  life;  but  that  is  the  nt  pitu  ultra  of 
servitude  by  contract  in  EnelaQd.    It  will  not 
allow  tbe  aervant  to  invest  tiie  master  with  an 
arbitrary  power  of  correcting,  imprisoning,  (t) 
or  alienating  him ;  it  will  not  permit  him  to 
renounce  tbe  capacity  of  acquiring  and  eqjoy- 
ing  property,  or  to  transmit  a  contract  of  ser- 
vice to  his  issue  (A).    In  other  words,  it  will  not 
permit  tbe  servant  to  incorporate  into  his  con* 
tract  the  ingredients  of  slavery.    Aod  whyie 
it  that  tbe  law  of  England  rejects  a  contract  of 
alavery  ?  The  only  reason  to  be  assigned  if, 
that  t^ie  law  of  England,  ackoowlcdging  onhr 
tbe  antient  alavery  which  is  now  expir^,.ivtll 
not  allow  tbe  introduction  of  a  new  Ipecies, 
even  though  founded  on  consent  of  the  party. 
The  same  reason  operates  with  double  force 
against  a  new  slavery  founded  on  captivity  in 
war,  and  introduced  from   another   country. 
Will  tbe  law  of  England  condemn  a  new  ala- 
very  commencing  by  consent  of  the  party,  and  at 
the  same  time  approve  of  one  founded  on  force^ 
and  most  probably  on  oppression  also?  Will  tbe 
law  of  England  invalidate  a  new  alavery  com- 
mencing in  Ibis  country,  when  the  title  to  tbe 
slavery  may  be  fairly  exainined  i  and  at  the 
same  time  give  effect  to  a  new  alavery  intro- 
duced from  another  country,  when  disproof  of 
the  shivery   must  geneially  be  impossible  f 
This  would  be  rejecting  and  receiving  a  near 
slavery  at  the  same  moment ;  r^ecting  slavery 
the  least  odious,  receiving  slavery  me  moft 
odious:   and  by  such  an  inconsistency,  the 
wisdom  and  justice  of  the  English  law  would 
be  completely  diahonoured.    Nor  will  this  rea- 
soning be  weakened  by  observing  that  our  law 
permitted  vUleoage,  which  was  a  slaverj^  con* 
teased  to  originate  from  force  and  captivi^  m 
war;  becauae  that  was  a  alavery  coeval  with 
the  first  formation  of  the  English  oonstitotion, 
and  consequently  had  a  conimencement  here 
prior  to  the  establiahment  of  those  rules  whiqh 
the  common  Uw  fumiel^p  against  shtreijf  uj 
contract. 

Having  thua  eji^plained  tbe  three 
great  aiyuments  which  I  oppose  to 
the  introduction  of  domestic  sla- 
very from  our  American  colonies. 


KWMlMtiOS 

oftbecMM 
•othenblae 

ifccr 


(i)  Lord  Hobart  says,  **  the  body  ofa  free^ 
man  cannot  be  made  subject  to  distress  or  im- 
prisonment by  contract,  but  only  by  judg- 
ment." Hob.  61.  I  shall  have  occasion  to 
make  use  of  this  authority  agam  in  a  subse- 
quent part  of  this  aKgumeot. 

(k)  Mr.  Molloy  think*,  that  serrants  mi^ 
contract  to  serve  for  life;  but  then  he  addii» 
**  but  at  this  day  there  ia  no  contraot  of  tbe 
ancestor  can  obfige  his  posterity  to  an  here- 
ditary service ;  nor  can  such  aa  acc^t  those 
senrants  ei^ereise  the  ancient  right  or  dominion 
over  them,  no  not  so  much  as  to  use  an  extra- 
ordinary rigour,  without  subjecting  themselves 
totbelawT'  M0U.de2Jnr.dBrit.Uted.  '    ^ 

c.  1,  e.  7,  f.  sea. 


b.9. 


51]  If  GEORGE  III. 

•  SSSSa?  ^    ^^  ^^y  '^"^•fcn  eonntry,  it  is  now 
proper  to  enquire,  how  far  the  sub- 
ject is  affected  by  the  cases  and  judicial  deci- 
sions since  or  just  before  the  extinction  of  ?il- 
lenag'e. 

The  first  case  on  the  sultject  is  one  mentioned 
ID  Mr.  Rushwoi'th's  Historical  Collections  (/) ; 
and  it  is  there  said,  That  in  the  11th  of  Eliza* 
betb,  one  Cartwright  brong^ht  a  slave  from 
Russia,  and  v^ould  scoura[e  him ;  for  which  be 
was  qnestioneil ;  and  it  was  resolved,  that  Eng- 
land was  too  pure  an  air  for  a  slave  to  breathe 
in.  In  order  to  judgfe  what  degree  of  credit  is 
^ue  to  the  representation  of  this  case,  it  will  be 
proper  to  state  from  whom  Mr.  Rushworth  re- 
.  ports  it.  In  1637,  there  was  a  proceeding  by 
information  in  the  Star- Chamber  against  the 
famous  John  Lilburne,  for  printing  and  pub- 
lishing a  libel ;  and  for  his  contempt  in  refusing 
to  answer  interrogatories,  he  was  by  order  of 
the  Court  imprisoned  till  he  should  answer,  and 
also  whipped,  pilloried,  and  fined.  His  impri- 
sonment continued  till  1640,  when  the  LK>ng 
Parliament  began.  He  was  then  released,  and 
the  House  of  Commons  impeached  the  judges 
of  the  Star-Chamber  for  their  proceedings 
against  Lilburne.  In  speaking  to  this  impeach- 
ment, the  managers  of  the  Commons  cited  the 
case  of  the  Russian  slave.  Therefore  the  truth 
of  the  case  doth  not  depet^d  upon  John  Lil- 
bume*8  assertion,  as  the  learned  observer  on  the 
amient  statutes (m)  seems' to  apprehend;  but 
rests  upon  the  credit  due  to  the  managers  of 
the  Commons.  When  this  is  considered,  and 
that  the  vear  of  the  reign  in  which  the  case 
faappened  is  mentioned,  with  the  name  of  the 
person  who  brought  the  slave  into  England ; 
that  not  above  72  or  73  years  had  intervened 
between  the  fact  and  the  relation  of  it ;  and  also 
that  the  case  could  not  be  supposed  to  have 
any  influence  on  the  fate  of  the  impeachment 
against  the  judges ;  I  see  no  great  objection  to 
a  belief  of  the  case.  If  the  account  of  it  is 
true,  the  plain  inference  from  it  is,  that  the 
•lave^aa  become  free  by  his  arrivkl  in  Eng- 
land. An^  other  construction  renders  the  case 
vnintelligible,  becaase  scourging,  or  even  cor- 
rection of  a  severer  kind,  was  allowed  by  the 
law  of  England  to  the  lord  in  the  punishment 
o^his  villein ;  and  consequently,  if  our  law  bad 
recognized  the  Russian  slave,  bis  master  would 
have  been  justified  in  scourging  him.        * 

The  first  case  in  our  printed  Reports  is  that 
of  Butts  against  Penny  (n),  which  is  said  to 
have  been  adjudged  by  the  Court  of  King's- 
"^  bench  in  Trinity  term,  S9th  of  Charles  the  2d. 
It  was  an  action  of  trover  for  ten  (o)  negroes ; 
and  there  was  a  special  verdict,  finding,  that 
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(I)  Rushw.  T.  S,  p.  468. 

(tn)  Barr.  Observ.  on  Ant.  Stat.  2d  edit. 
p.  241. 

(n)  3  LeT.  201,  and  3  Keb.  785.  See  Hill. 
29  Char.  2,  B.  R.  Rot.  1116. 

(o)  According  to  Levinz,  the  action  was  for 
•00  negroes ;  but  it  it  a  miatake,  the  record 
only  memiooiag  10.  ^ 


the  negroes  were  infidels,  subjects  i6  an  infidel 
prince,  and  usually  bought  and  sold  in  India  ^ 
as  merchandize  by  the  custom  amongst  mer- 
chants, and  that  Ihe  plaintiff  had  bought  them, 
and  was  in  possession  of  them  ;  and  that  the 
defendant  took  them  out  of  his  possession.  The 
Court  held,  that  negroes  being  usually  bought  . 
and  sold  amongst  merchants  in  India,  and  tie* 
ing  infideJs(p),  there  might  lie  a  properly  in 
them  sufficient  to  maintain  the  action ;  and  it 
is  said  that  judgment  Nisi  ^as  given  tor  the 
plaintiff,  but  that  on  the  prayer  of  the  counsel 
tor  the  defendant  to  be  further  beard  in  the 
case,  time  was  given  till  the  next  term,  lo 
this  way  6ur  reporters  state  the  case ;  and  if 
nothing  further  appeared,  it  might  be  cited  as 
au  authority,  though  a  very  feeble  one,  to  shevr 
that  the  master's  property  in  his  negro  slaves 
continues  after  their  arnval  in  England,  anil 
consequently  that  the  negroes  afe  not  emanci- 
pated by  be'ing  brought  here.  But  having  a 
suspicion  of  some  detect  in  the  state  of  the 
case,  I  desired  an  examination  of  the  Roll  (q)  ; 
and  according  to  the  account  of  it  given  to  me, 
though  the  declaration  is  for  negroes  generally 
in  Ixindon,  without  any  mention  of  foreign 
parts,  yet  from  the  special  verdict  it  ap|>ear9» 
that  the  action  was  really  brought  to  recover 
the  value  of  negroes,  of  which  the  plaintiff  had 
been  possessed,  not  iu  England,  but  in  India. 
Therefore  this  case  would  prove  nothing  in  fa- 
vour of  slavery  in  England,  even  if  it  had  re- 
ceived the  Court's  judgment,  which  however 
it  never  did  receive,  there  being  only  an  *  olte- 
*  rins  consilium'  on  the  Roll. 

The  next  case  of  trover  was  between  CSelly 
and  Cleve  in  the  Common-Pleas,  and  was  ad- 

(p)  According  to  this  reasoning,  it  is  lawful 
to  have  an  infidel  slave,  but  not  a  Christian 
one.  This  distinction,  between  persons  of  op- 
j^osite  persuasions  in  religion,  is  very  ancient. 
Amongst  the  Jews,  the  condition  of  the  Hebrevr 
slave  had  many  advantages  over  thatof  a  slavn 
of  foreign  extraction.  [See  sect.  37,  of  the  Dis- 
sertation on  Slavery  prefixed  to  Potgiesser.  Jus 
Germ,  de  Stat.  Serv.]  Formerly  too  the  Ma- 
homedans  pretended,  that  their  religion  did  oot 
allow  them  to  enslave  such  as  should  embracs 
it ;  but,  as  Bodin  says,  the  opinion  was  little a^ 
tended  to  in  practice.  (See  Bodin,  de  Republican 
.  lib.  1,  cap.  5,  de  imperio  senrili.)  A  like  distinc- 
tion wad  made  in  very  early  times  amongst 
Christians ;  and  the  author  of  the  Mirroir  in  one 
place  expresses  himself,  as  if  the  distisriionL, 
bad  been  adopted  by  the  la«r  of  England.  (See 
the  Mirr.  c.  2,  s.  28  )  But  our  other  ancient 
writers  do  not  take  the  least  notice  of  such  s 
distinction,  nor  do  I  find  it  once  mentioned  in 
the  year-books ;  which  are  therefore  strong  pre- 
sumptive evidence  aurainst  the  reception  of  it 
in  our  courts  of  justice  as  law,  however  ttw 
opinif»li  may  have  prevailed  amongst  divines 
and  others  in  speculation.  See  Barr.  Observ. 
Ant.  Slat.  2  edit.  p.  239. 

(g)  The  Roll  waa  examined  for  me  by  • 
friend. 
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judged  IB  HieliMlinM  torm  5ih  of  William  and 
Mary,  lo  the  report  of  iliis  Ga8e(r),  the  Court 
is  said  to  ha?e  held,  that  trover  will  lie  for  a 
nejifro  boj,  because  ni^oet  are  heathens ;  and 
tbmfore  a  maD  may  have  property  in  them, 
and  the  Court  witliout  avermeot  will  take  no- 
tice that  they  are  heatheos.  On  exaroioalioo  of 
the  Roll,(s),  I  fiod  that  the  action  was  broui^ht 
for  varioaa  articles  of  merchandize  aa  well  as 
tlie  oeffo ;  and  1  ao&pect,  that  in  this  crike,  aa 
veil  as  the  foroier  one  of  Butts  and  Penny,  the 
idion  waa  for  a  aet^o  in  America ;  but  the  de- 
daratioe  beiD^  laid  |feDerally,  and  there  bein^ 
as  special  verdict,  it  is  now  too  late  to  ascertain 
the  fact.  I  will  tberefore  suppose  the  action 
!•  have  bees  for  •  negro  in  England,  and  ad- 
out  that  it  tends  to  shew  the  lawfulness  of  hav- 
iag  negro  slaves  in  England.  Bat  then  if  the 
case  is  to  be  vndersto<Ml  in  this  sense,  I  say 
that  it  appears  to  have  been  adjudged  without 
ssJems  argament ;  that  there  is  no  reasonijig 
ia  the  report  of  tbiocaaeto  impeach  the  prin- 
ciples of  law,  on  which  1  have  argued  against 
the  revival  of  slavery  in  England ;  that  unless 
tfaoae  principles  can  be  controverted  with  suc- 
cess, it  will  be  isspossible  to  sustain  the  autho- 
rity of  such  a  case ;  and  further,  that  it  stands 
contradicted  by  a  subsequent  case ;  in  which 
the  question  of  slavery  came  directly  before  the 
Court. 

The  only  other  reported  case  of  trover  is 
that  of  8miftb  against  Gould,  which  was  ad- 
jadged,  Micb.  4  Ann,  in  the  King's-bench.  In 
trover  (^)  far  several  things,  and  among* the 
rest  for  a  negro,  not  guilty  was  pleaded,  and 
there  was  a  verdict  for  the  plaintiff  with  several 
damages,  SOL  being  given  for  the  negro  ;  and 
ailf*r  arganoent  on  a  motion  in  arrest  of  judg- 
liieat,  the  Court  held,  that  trover  did  not 
lie  for  a  ocgro.  If  in  ^hia  ease  the  action 
was  for  a  negro  in  England,  the  judgment 
io  it  is  a  direct  contradiction  to  the  case 
ufGelly  and  Cleve.  But  I  am  inclined  to 
think,  that  in  this,  as  well  as  in  the  former 
cases  of  trover,  the  negroes  for  which  the 
adionB  were  brought,  were  not  in  England ; 
sad  that  in  all  of  them  the  question  was 
uot  on  the  lawfulness  of  having  negro  slaves 
m  Englsad,  but  merely  whetlier  trover  was 
the  proper  kind  of  action  for  recovering  the 
rsiae  of  a  ncgrp  imlawfull^  detained  from  the 
owner  in  America  and  india.  The  things,  for 
which  trover  ia  general  lies,  are  those  in  which 
the  owner  has  an  absolute  propertv*  without 
limitation  in  the  use  of  them  ;  wbereaa  the 
master's  power  over  the  slave  doth  not  extend 
to  his  life,  and  conse<|uently  the  master's  pro- 
perty in  the  slave  is  m  some  degree  qoahfied 
aod  limited.  Supposing  therefore  the  cases  of 
trover  to  have  heeo  determined  on  this  dis- 
tiaeiiao«  I  wiU  not  insist  upon  any  present 
benefit  from  them  in  argument;  though 
the  last  of  them,  if  it  will  Iwar  any  matenal 

(r)  1  L.  Raym.  H7. 

(i)  See  Trio.  6  W.  &  M.  C.  B.  Roll,  N""  407 . 

0)  S  Sslk.  66G.«.See  alM»,  1 U  Rayn.  147. 
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inference,  ia   certainly  an  authority  against 
slavery  in  England. 

The  next  case  1  shall  state  is  a  judgment  by 
the  King's  bench  in  Hilary  8tb  and  9th  of  Wil- 
liam the  3d,  Trespass  vi  ft  armi»  was  brought 
by  Chamberlaio  («)  against  Harvey,  for  taking 
a  negro  of  the  value  of  100/.  and  by  the  special 
verdict  it  appears,  that  the  negro,  for  h  hich 
the  plaintiff  sued,  had  been  brought  from  Bar- 
hadoes  into  England,  and  was  here  baptized 
without  the  plaintiff's  consent,  and  at  the  time 
when  the  trespass  was  alleged,  was  in  the  de- 
fendant's aervice,  and  bad  6?.  a-y  ear  lor  wages. 
In  the  argument  of  this  case,  three  questions 
were  made.  One  was,  whether  the  facts  in 
the  verdict  sufficiently  shewed  that  the  plaintiff 
had  ever  had  a  vested  property  in  the  negro  {w) : 
another  was,  whether  that  pro|}erty  was  not 
devested  by  bringing  the  negro  into  England : 
and  the  third  was,  whether  trespass  for  taking 
a  man  of  the  value  of  100/.  was  the  proper  ac- 
tion. After  several  arguments,  the  Court  gave 
judgment  against  the  phiintiff.  But  1  do  con« 
fess,  that  in  the  reports  we  have  of  the  case,  no 
opinion  on  the  great  question  of  slavery  is 
mentioned;  it  becoming  unnecessary  to  de» 
dare  one,  aa  the  Court  held,  that  the  ae^ 
tion  should  have  been  an  action  to  recover 
damages  for  the  loss  of  the  service,  and  not  to 
recover  the  value  of  the  slave.  Of  this  caae, 
therefore,  I  shall  not  attempt  to  avail  myself. 

But  the  next  case,  which  was  an  action  of 
Indebitatus  Assumpsit  io  the  King's- bench  hy 
Smith  against  Browne  and  Cowper  («).  is 
more  to  the  purpose.  The  plaintiff  declared, 
for  20/.  for  a  negro  sold  by  him  to  the  defen- 
danU  in  London ;  and  on  motion  in  arrest  of 
judgment,  the  Court  held,  that  the  plaintiff 
should  have  averred  in  the  declaration,  that  tbs^ 
negro  at  the  time  of  the  sale  was  io  Virginia,, 
and  that  negroes  by  the  laws  and  statutes  of 
Viripnia  are  salealile  (y).  In  these  words  there 
is  a  direct  opinion  agamst  the  slavery  of  ne- 
groea  in  England :  for  if  it  was  lawful,  the 
negro  would  have  been  saleable  and  transfer- 
able here,  as  well  as  in  Virginia ;  and  stating, 
that  the  negro  at  the  time  of  the  sale  was  in 
Virginia,  could  not  have  been  essential  to  the 


(ii)  1  L.  Raym.  146.  Carth.  395,  and  5 
Mod.  186. 

(w)  The  facts  which  occasioned  this  ques- 
tion, 1  have  omitted  in  the  state  of  the  case  ^ 
because  tbev  are  not  material  to  the  question  o( 
slavery  in  Eni^land. 


? 


(x)  3  Salk.  666.  The  case  is  not  reported 
In  any  other  book ;  and  in  Salkeld  the  time 
when  the  case  was  determined  is  omitted.  Bu( 
itsppearsto  have  been  in  the  King V bench* 
by  the  mention  of  lord  chief  justice  Holt  and 
Mr.  J.  Powell. 

(y)  The  reporter  adds,  that  the  Court  di- 
rected, that  the  plaintiff  should  amend  his  de<- 
daration.  But  after  verdict  it  cannot  surelv 
be  the  practice  to  permit  so  easential  an  amend- 
ment ;  and  therefore  the  reporter  must  hare  • 
mitaiidtiBlMd  the  Coort's  direstioa* 
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of  the  aectentiofi.  But  tlie  in- 
flueoce  of  this  case,  on  the  qwition  of  tltTerj, 
it  not  hj  mere  raferente  frokift  the  Conrt't  opi- 
nion on  the  pIriDttff's  mode  of  deehrini^  m  bii 
action.  The  language  of  the  judges,  in  giving 
that  opinion,  is  remarkably  strong  against  the 
slarery  of  negroes,  and  everjr  other  new  sla- 
very attempted  to  be  introduoed  into  Bn^^land. 
Mr.  Justice  Powell  says,  "  In  a  Tillem  th^ 
owner  has  a  property ;  the  tilleia  Is  an  inhc- 
Htaoce ;  but  the  law  takes  no  notice  of  a  ne- 
gro-*' Lord  Chief  Justice  Hdt  is  still  morees- 
gicit;  forhetays,that*«onemaybeavilleinin 
ngland  \^*  hut  that  **  as  soon  as  a  negro  come* 
intb  England,  he  beeomes  free."  The  words  of 
Ihese  two  great  judges  contain  the  whole  of  the 
^loposilion,  for  which  1  am  contemHng.  They 
admit  property  in  Ae  Tilteui ;  they  deny  pro- 
l^y  m  the  negro.  They  assent  to  the  oM 
•loTery  of  the  villein :  they  disallow  the  new 
alaTery  of  the  negro. 

I  beg  leave  to  mention  one  other  case,  chiefly 
Ihr  the  sake  of  introdncing  a  strong  expression 
of  the  late  lord  chancellor  Northington.  It  is 
ttecase  of  Shaidey  and  Herrey,  which  wasde- 
termhied  in  Chancery  aome  time  in  March 
'  1769.  The  Question  was  between  a  negro  and 
his  former  master,  who  claimed  the  benefit  of 
•  *  donatio  mords  caosi'  made  to  the  negro  by 
n  lady,  on  whom  he  had  attended  is  sertrarit  for 
several  vears  by  the  permission  of  his  master. 
Lord  northington,  as  1  am  informed  by  a 
friend  who  was  present  at  the  hearing  of  the 
cause,  disallowed  the  master's  claim  wrtb  great 
warmth,  and  gave  costs  to  the  negro.  He 
particniarly  saio,  **  As  soon  as  a  man  puts  foot 
on  EngKsb  ground,  he  is  free:  a  negro  may 
maintain  an  action  against  his  master  for  iH 
teage,  and  may  have  a  Habeas  Corpus,  if  re- 
strained  of  his  liberty"  (s). 

Having  observed  opon  all  the. 
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!!ISS£  caaes,  tnVhich  there  is  any  thmg 

JSSt^m-  ^  ^  found  relittive  to  the  present 

••■tu^fiiF'  lawfulness  6f  slavery  in  Enghind ; 

■caof  aiwoy  -^  j^  ^^^^  ^  considcr  the  force  of 

the  several  objections,  which  are 


(i)  In  the  above  enumeration  of  caaes,  I 
have  omitted  one,  which  was  sir  Thomas  Gran- 
tham's case  in  the  Common-Pleas,  Hilary  H  dc 
3  Jam.  9.  Being  short,  I  shall  give  it  m  the 
words  of  the  Report.  **  He  bought  a  monster 
in  the  Indies,  which  was  a  man  of  that  conn- 
trv,  who  had  the  shape  of  a  child  growing  out 
of  bis  breast  as  an  excresceney  all  but  his  head. 
This  man  he  brought  hither,  and  exposed  to 
the  sight  of  the  people  for  profit  The  Indian 
turns  Christian  and  was  baptized,  and  was  de- 
tained from  his  master,  wlio  brought  a  Homine 
Replegiando.  The  sheriff  returned,  that  he 
had  replevied  the  body ;  bnt  doth  not  say  tlie 
body  la  which  sir  Thomas  dattned  a  property; 
whereupon  he  was  ordered  to  amend  his  retuni, 
nod  then  the  Co«rt  of  Comrnon-Pleas  balled 
him."  d  Mod.  190.  It  doth  not  appear,  that 
the  return  was  ever  Btfoti^  or  that  the  Comt 

gave  any  opinion  on  thiscase ;  and  "^  — *^ 

thing  can  be  inferred  from  it. 


liMy  to  be  made,  as  wiell  to'  ibe  lafereneea  I 
have  limwn.fhimtbe  deterarined  Haass,  as  !• 
the  general  doctrine  liivve  been  niging. 

1.  It  nmy  be  asked,  why  it  is  tliat  the  law 
should  permit  the  ancient  slaveiy  of  the  vINena, 
and  yet  disallow  a  slavery  of  modem 


To  this  I  anawer,  tlmt  villenafib  ipinng  wf 
I  onr  ancestors  in  the  early  and  bafba- 
ite  of  Boeiety ;  that  afterwards  mora 
hnmane  coslems  and  wiser  opinions  preeatot» 
and  by  their  influence  rules  were  estsbhabed 
for  ohsdtit^  the  progress  of  slavery ;  and  tbat 
it  was  thouffbt  most  prudent  to  effoct  this  gMSl 
object,  not  mstaotaneously  by  declaring  every 
slavdry  unkwfnl,  but  gradually  by  exdtMlbi^ 
a  new  race  of  slaves,  and  enconraging  the  f  o- 
luntary  etbanclpation  of  the  ajoient  race.  It 
might  hnvo  seemed. an  arbitrary  exertion  nf 

Ewer,  by  a  retrospective  law  to  haveainibi* 
ed  property,  which,  however  inconvenient, 
was  already  vested  under  the  sanction  of  ex« 
isting  laws,  by  lawful  meana ;  hot  it  waanoliey 
without  injostioe  to  restrain  future  aequisrtiona. 

9.  it  may  be  said,  that  ns  there  is  nothing 
to  hinder  persons  of  free  conditien  from  bn» 
coesing  slaves  by  acknowledging  themselves  In 
be  villeins,  therefore  a  new  davery  ia  not  oob« 
trary  to  law. 

Tne  force  of  this  objection  arisea  from  a  sop- 
poirition,  that  contenion  or  acknowledgment  of 
viltenage  is  a  legal  modetif  creating  slavery  ; 
but  on  examining  the  nature  of  the  ackiiow-< 
ledgment,  it  wilt  be  evident,  that  the  law  dnth 
not  permit  villenage  to  be  acknowledged  for 
any  such  purpose.  The  term  itself  imports 
soiaethinff  widely  different  from  creation ;  the 
acknowMgment,  or  confemioo  of  a  thing,  ha* 
plying  that  the  thing  acknowledged  or  con- 
fessed has  a  previous  existence ;  and  in  all 
caaea,  criminal  as  well  as  ciTii,  the  brtr  Intends, 
that  no  man  will  confesa  an  untruth  to  his  own 
disndvsntage,  and  therefore  never  requires 
proof  of  that  which  ia  Emitted  to  be  true  br 
thepefMHi  interested  to  deny  it.  Besides,  it 
is  not  allowable  to  institute  a  proceedmg  for  tbe 
avowed  and  direct  pur^ise  of  adtnowledging 
▼illenage ;  for  the  law  will  not  allow  the  coo- 
fbssion  of  it  to  be  received,  except  where  vi|. 
lenage  is  alledged  in  an  adverse  way ;  thnt  In, 
on1v(a)  when  villenage  was  pIcnMl  by  the 
lord  against  one  whom  he  claimed  as  his  rU* 
lein ;  or  by  the  villein  against  strabgers,  in 
order  to  excuse  himself  from  defending  actiOBn 
to  which  his  lord  only  was  the  proper  partjr ; 
or  when  one  villein  was  produced  to  prove  tII- 
lenage  against  another  of  the  satoe  Mood  who 
denied  the  alaveiy.  If  the  acbnowledgmeot 
had  been  permitted  as  a  creation  -of  slavery, 
would  tbe  law  have  required,  tbat  the  coafea- 
sion  should  be  made  in  a  mode  ao  imlireet  and 
drenltous  ns  a  anit  professedly  commenOed  for 
a  different  porpoae  ?  If  oonfteion  is  a  creation 
of  slavery,  it  certainly  must  be  deOm^  n 
creation  by  consent ;  botif  csolhsftion  had  been 
adopted  ns  a  voluntary  creation  of  slavery. 


(a)  Co.  litt.  191,  b. 


57] 


Tihe  N^ro  Case. 


«wM  the  law  hmw  icstraaned  tbe  couHt  of 
)«ilice  from  receiving  eoofeMon,  except  in  an 
a^OM  w^  ?  If  oonfeBsioo  bad  beeb  allowed 
u  t  mode  of  creating  shvei^r,  would  tbe  law 
kavt  neeived  ike  confiewiMi  of  ooo  peraoo  as 
gaid  mdence  of  slavery  hi  anotber  of  the 
tBBwUood,  niereljf  beoaose  they  were  descend- 
ed firoa  tbe  nroe  comaaoa  anceator  f  This  last 
€iign»alance  ia  of  itself  deeiai?e ;  bocaase  it 
■ociiaaiily  inijplied,  tiiat  a  alafery  eoofessed 
was  a  alavcry  ly  doeeat. 

Qd  a  eooaideratioo  of  these  circunoitaDoea 
itteediiiar  Ibe  acknowledgment  of  villenage,  I 
lUnfc  it  impOBsibte  to  daobt  its  being  merely  k 
iwifaiiou  of  that  antiquity  hi  the  slavery, 
wbick  was  otherwise  neeeaaary  to  be  prored. 
Bet  if  a  doabi  can  be  entertaincd>  tbe  epiaiona 
of  tiM  giaateot  law  vera  may  be  produced  to 
senaeee  il,  and  to  anew,  that,  in  cooaideration 
ef  law,  the  peraeo  confeasing  was  a  villein  by 
deaaeot  and  m  blood,  la  the  year-book  of  43 
B.  S,  (&),  it  is  laid  doarn  as  a  general  mle, 
**  that  when  one  olmma  any  man  as  his  villem, 
it  skaH  be  intended  always  that  be  is  bis  vil- 
lein ^  reaaon  of  stock."  Lord  chief  justice 
Hobeirt  considers  villenage  by  confession  in 
this  way,  and  aays  (c),  '*  fUte  confession  in  the 
eoert  of  recerd  is  not  so  much  a  creatioo,  as  it 
is  io  supposal  of  law  a  declaration  of  rightful 
villenage  before,  as  a  confieasion  ia  other 
aedoos."  Sir.  Seijeant  Rdle  too,  in  bis 
abridraeat,  wfaea  he  is  writing  on  villeoage 
by  annewledgment,  usee  very  strong  wnnisto 
the  aame  effect  He  aajra  in  one  place  (d),  **  it 
seems  intended  that  title  is  made  that  lie  should 
he  a  villein  by  descent,"  and  in  another  phice 
(e),  **  it  aeema  iateoded  that  Me  n  made  by 
prescription,  wherefore  the  issue  should  also 
M  villeins.*'  Tbe  only  instance  i  can  find,  of 
a  Nativo  Habendo  founded  on  a  previous  ac- 
knoirie4gmcnt  of  villeoaffe,  is  a  strong  author 
riiy  to  tbe  same  purpose,  in  the  19th  ofEdward 
t,  {/)  tbe  dean  and  chapter  of  London  brangbt 
a  writ  ef  Neifty  to  recover  a  villein,  and  con* 
eladcd  ttieir  declaration  with  mentioning  his 
acknowledgment  of  tbe  villenage  on  a  former 
aocaaion,  instead  of  producing  their  suit,  or 
witnesses,  aa  was  necessary  wli«n  the  villenage 
bed  net  been  confessed  :  *bot  notwithstanding 
thescknowMgmeot,  the  plainlifls  aHedgeda 
aeirin  of  the  villein  with  esp/eet,  or  receipt  of 
prefila  from  him,  in  the  usual  manner.  Thia 
eaae  ia  another  pnxif,  that  a  sebin'prevkios  to 
the  aokaenrMgmeat  was  the  real  foundation 
sf  the  letid's  cMro,  and  that  tbe  acknowledg- 
i  waa  merely  used  to  eatop  the  villein  from 
esliog  a  lict  which  had  been  befbraao- 
kmmiy  cenfeaaed.  However,  I  do  admit,  that 
under  the  fbnn  of  achmMfledgmeat  there  waa 
a  possibility  of  ooHesivelv  cresting  slavery. 
Hat  llria  waa  not  practieable  witboat  the  con- 
am  It  mill  of  the  person  bimtelf  who  was  to  be 


ff>4a£.  3.4. 
(/)  g  Ro.  .Abr. 


(c)  Hob.  W. 
79tt.  at.  0. 
{ej  lb.  pi.  8. 
CO  F'Om.  Abr.  Villenage,  34. 
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the  sofierer  by  thefraad ;  and  it  waiinot  pio- 
babltf,  that  many  persons  should  be  found  so 
base  in  mind,  so  false  to  themselves,  as  to.  sell 
themselves  and  their  posterity,  and  to  renonncn 
the  commoo  protectioa  and  benefit  of  tbe  law 
for  a  bare  maintenance,  whieh,  by  the  wise 
provisiun  of  the  law  in  this  country,  may  air- 
ways be  had  by  tlie  meat  needy  and  distressed, 
on  terms  infinitely  less  ignolite  and  aevere.  It 
shouki  also  be  remembered,  that  such  a  colha*' 
sion  cohid  scarcely  be  wholly  preveiited,  so 
long  aa  any  of  the  real  and  unmanu  mitred  de- 
aoendants  from  the  antient  villeins  remained ; 
because  there  would  have  been  the  same  nesii* 
bility  of  defrauding  the  law  on  the  aetnal  trial 
of  viHenage,  aa  bv  a  previous  acknowledgmeat. 
Beaidea,  if  collusions  of  this  sort  bad  ever  be- 
come frequent,  the  legislature  might  have  pre- 
vented their  efihct  by  an  extraordinary  reoie- 
dy.  It  seems,  that  antienttv  auch  fi^aoda  were 
sometimes  practised ;  and  that  free  persons,  in 
order  to  evade  the  trial  of  actions  broogbt 
against  them,  alledged  that  they  were  vIIIms 
to  a  stranger  to  tbe  suit,  which,  on  aocoimt  of 
the  great  improbibilUy  that  a  cooleonon  eo  dia- 
advanCageous  should  he  void  of  troth,  was  a 
plea  the  common  law  did  not  suffer  the  plain* 
tiff  to  deny.  But  a  remedy  was  soon  applied, 
and  the  statute  of  (g)  37  B.  S,  was  made,  giving 
to  the  plaiottfT  a  liberty  of  contesting  aiich  an 
allegalion  of  villenage.  If  in  these  times  it 
should  be  endeavpured  to  revivie  domcstie 
slavery  in  England,  by  a  like  fraudulent  con- 
feaaion  of  villenage,  sorely  so  anworthy  an  at- 
tempt, 80  gross  an  evasion  of  the  law,  would 
excite  in  this  court  the  strongest  disapprobation 
and  reaentment,  and  from  parliament  would  re- 
ceive an  immediate  and  effectual  remedy}  I 
mean,  a  Uw  declaring  that  villenage,  as  ia 
moat  notoriously  the  fact,  has  be;enlong  expired 
for  want  of  reaf  objects,  and  therefore  making 
void  all  precedent  confessions  of  it,  and  prohi- 
biting tlve  courts  of  justice  from  recording  n 
oonfeisieo  of  villenage  in  future. 

3.  It  mny  be  objected,  that  though  it  is  not 
nsoal  in  tbe  wars  between  Christian  poweia  to 
enslave  prisoners,  yet  that  some  nations,  parti* 
cularly  the  several  stales  on  tbe  coast  of  Bar- 
bery, atill  adhere  to  that  inhuman  practice ; 
and.  that  in  case  of  our  being  at  war>  with 
tbcm,  the  Jaw  of  nations  would  justify  ear 
in  retaliating;  and  consequently^  that 


theTaw  of  England  has  not  excluded  the  poml- 
bility  of  introducing  a  new  alavery,  as  the  ar- 
guments against  it  suppose. 

But  this  objection  may  be  easily  answered ; 
for  if  the  arguments  against  a  new  eUvery  in 
England  are  well  foanded,  they  raMsh  the 
king  aa  well  as  his  subjects.  If  it  has  been  at 
all  timee  the  ppKcy  of  the  law  of  England  not 
W  recogniai  aay  slavery  but  the  antient  one  of 
tibe  villein,  wiiioh  is  now  expired ;  we  canaot 
esttsistently  attribttte  to  the  executive  power  a 
prerogative  of  rendering  that  Kliov  ineffeo- 
toal.    It  ia  true,  ^mt  the  law  of  nsnons  may 

I  iir  III  iT  II  •   flirt  ,11  •  I  ■  ••  .1   t      ■      miriifcii 

(g)  37  £.  3»  c.  Id. 
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giye  t  right  of  retftliadng  on  an  enemy,  who 
eoshiret  his  jcaplivet  in  war;  but  then  the 
ezereise  of  this  ri^ht  may  be  preTented  or  li- 
mited by  the  law  of  any  particular  country.  A 
writer  of  eminence  (h)  on  the  law  of  nation*, 
hag  a  paraage  very  applicable  to  tbis  subject. 
His  words  are,  '*  If  the  civil  law  of  any  na- 
tion does  n|^t  allow  of  slayer^,  prisoners  of  war 
who  are  taken  by  that  nation  cannot  be  made 
slaves/'  Ue  is  justified  in  bis  observation  not 
only  by  the  reason  of  the  thing,  but  by  the 
practice  of  some  nations,  where  slavery  is  as 
unlawful  as  it  is  in  England.  The  Dutch  (i) 
when  at  war  with  the  Algerines,  Tunisians,  or 
Tripolitans,  make  no  scruple  of  retaliating  on 
their  enemies ;  but  slavery  not  being  lawful  in 
their  European  dominions,  ibey  have  usually 
sold  their  prisoners  of  war  as  slaves  in  Spain, 
where  slavery  is  still  permitted.  To  this  ex- 
ample I  have  only  to  add,  that  J  do  not  know 
an  instance,  in  which  a  prerogative  of  having 
captive  slaves  in  England  has  ever  been  as- 
sumed by  the  crown;  and  it  being  also  the 
policy  of  our  law  hot  to  admit  a  new  slavery, 
there  appears  neither  reason  nor  fact  to  sup- 
pose the  existence  of  a  royal  prerogative  to  in- 
troduce it. 

4.  Another  objection  will  be,  that  there  are 
English  acts  of  parliament,  which  give  a  sanc- 
tion to  the  slavery  of  negroes ;  and  therefore 
that  it  is  now  lawful,  whatever  it  might  be  an- 
tecedently to  those  statutes. 

The  statutes  in  favour  of'  this  objection  are 
the  5  Geo.  2,  c.  7,  (k)  which  makes  negroes  in 
America  liable  to  all  debts,  simple-contract  as 
well  ai  speciality,  and  the  statutes  regukting 
the  African  trade,  particulsriy  the  32  Geo.  2, 
c.  3t,  which  in  the  preamble  recites,  that  the 
trade  to  Africa  is  advantageous  to  Great  Bri- 
tain, and  necessary  for  supplying  its  colonies 
with  negroes.  But  the  utmost  which  can  be 
said  of  these  statutes  is,  that  they  impliedly 
ftuthorize  the  slavery  of  negroes  in  America ; 
and  it  would  be  a  strange  thing  to  say,  that 
permitting  slavery  there,  includes  a  permission 
of  slavery  here.  By  an  unhappy  concurrence 
of  circumstances,  the  slavery  of  negroes  is 
thought  to  have  become  necessary  in  America; 
and  therefore  in  America  our  legislature  has 
permitted  the  slavery  of  negroes.  But  tbe 
slavery  of  negroes  is  unnecesssry  in  England, 

(k)  Rutherf.  Inst.  Nat.  L.  v.  S,  p.  576. 
(i)  *  Quia  ipsa  servitus  inter  Christianos 

*  fere  exolevit,  eft  quoque  non  utimur  in  hostes 

*  captos.    Possumus  tamen,  si  ita  placeat ;  imo 

*  utimur  quandoque  adversns  eos,  qui  in  nos 

*  ntuntur.    Quare  et  Belgae  quos  Algerienses, 

*  Tunitsnos,  Tripolenses,  in  Oceano  aut  Mari 

*  Mediterraneo  capiunt,  solent  in  servitutem 

*  Hispanis  vendere,  nam  ipsi  Belgse  servos  non 

*  habent,  nisi  in  Asift  Africft  et  Americft.   Quin 

*  anno  1661,  Ordines  Generales  Admiralio  soo 

*  mandftruot,  pirates  captos  in  servitutem  ven* 
'  deret.  Idemque  observatnm  est  anno  1664.' 
Byokersboek  auosst.  Jur.  Publ.  lib.  |,  c,  3. 

(k)  5G.  2,  C.7,  «.  4. 
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and  therefore  the  legislature  has  not  extended 
tbe  permission  of  it  to  England ;  and  not  bar- 
ing done  so,  bow  can  this  court  he  warranted 
to  make  such  an  extension  ? 

d.  Tbe  slavery  of  negroes  being  admitted  to 
be  lawful  now  in  America,  however  questiona- 
ble its  first  introduction  there  might  be,  it  may 
be  urged,  that  the  lex  loci  ought  to  prevail,  and 
that  the*  master's  property  in  the  negro  as  s 
slave,  having  had  a  lawful  commencement  io 
America,  cannot  be  justly  varied  by  bringing 
him  into  England. 

1  shall  answer  this  objection  by  explaining 
the  limitation,  under  which  the  (ex  loci  ought 
always  to  be  received.  It  is  a  general  role  (/), 
that  the  lex  loci  shall  not  prevail,  if  great  in- 
conveniences will  ensue  from  giving  effect  to 
it.  Now  I  apprehend,  that  no  instance  can  be 
mentioned,  in  which  an  application  of  the  lex 
loci  would  be  more  inconvenient,  than  in  the 
case  of  slavery.  It  must  he  agreed,  that 
where  the  lex  loci  cannot  have  efkci  without 
introdacing  the  thing  prohibited  in  a  degree 
either  as  great,  or  nearly  as  great,  as  if  there 
was  no  prohibition,  there  the  greatest  inconve- 
nience would  ensue  from  regarding  the  teat 
loci,  and  consequently  it  ought  not  to  prevail. 
Indeed,  by  receiving  it  under  such  circum- 
stances, the  end  of  a  prohibition  would  be  frus- 
trated, either  entirely  or  in  a  veiy  great  de- 
gree ;  and  so  the  prohibition  of  things  tbe 
most  pernicious  in  their  tendency  woukl  be- 
come vain  and  fruitless.  And  what  greater  in- 
conveniences can  we  imagine,  than  those, 
which  would  necessarily  result  from  such  an 
unlimited  sacrifice  of  the  mnoicipal  law  to  the 
law  of  a  foreign  country  ?  I  vnW  now  apply 
this  general  doctrine  to  the  particular  case  of 
our  own  law  concerning  slavery.  Our  Uw  pro- 
hibits the  commencement  of  domestic  slavery 
in  England;  because  irdisapproves  of  slavery, 
and  considers  its  operation  as  dangerous  and 
destructive  to  the  whole  community.  But 
would  not  this  prohibition  lie  wholly  ineffec- 
tual, if  slavery  could  be  introduced  from  a  fo- 
reign country?  In  tbe  oourseof  time,  though 
perhaps  in  a  progress  less  rapid,  would  not  do- 
mestic slavery  become  as  general,  and  be  ae 
completely  revived  in  England  by  introduction 
from  our  colonies  and  from  foreign  countries, 
as  if  it  was  permitted  to  revive  by  commence- 
ment here;  and  would  not  the  same  inoonve* 
nienbes follow?  To  prevent  the  revival  of  do- 
meatic  slavery  effectually,  its  introduction  mual 
be  resisted  universally,  without  regard  to  tbe 
place  of  its  commencement ;  and  therefore  in 
tbe  instance  of  slavery,  the  Ux  loci  must  yield 
to  the  municipal  law.  From  the  fact  of  there 
never  yet  having  been  any  skvery  in  Uiia 
country  except  tbe  old  and  now  expired  one 
of  villenage,  it  is  evident,  that  hitherto  our  lair 
has  uniformly  controlled  the  lex  loci  in  this  r^ 
spect ;  and  so  long  as  the  same  policy  of  ez- 

(l)  See  the  chapter  *  de  conflictu  legum  di- 
*  sersarum  in  divenit  tmperiis,'  in  Uuber.  Pma- 
\ecty  p.  536. 
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dodiofr  vlaTery  m  retaineil  by  the  law  of  Eng- 
liiul,it  most  <9ontinae  iotitled  to  the  same  pre- 
ferpDce.  Nor  let  It  be  thought  a  peculiar 
wtni  of  roinptatnaiice  in  the  law  of  England, 
that  disre^nlin^  the  lex  loei  in  the  -case  of 
•Sim,  it  ^ives  immediate  and  entire  liberty  to 
tbrai,  when  they  are  brought  here  from  an- 
other country.  Hiost  of  the  other  European 
itttes,  in  wliich  slavery  is  discountehaoced, 
have  adopled  •  like  policy. 

In  Scotland  domestic  slavery  is  (m)  nn- 
koown,  except  so  far  as  regards  the  (nj  coal- 
heirers  and  salt-makers,  whose  condition,  it 
most  be  confessed,  bears  some  resemblance  to 
sbvery  •  l»erause  all  who  have  once  acted  in 
flitberof  these  ca|Micities  are  compellable  to 
serve,  and  fixed  to  their  respective  places  of 
employment  during  life.  But  with  this  single 
emption,  there  is  not  the  least  vestige  of 
slavery;  and  so  jealous  is  the  Scotch  law  or 
every  tbiniir  tending  to  slavery,  that  it  has  been 
held  to  disallow  contracts  of  service  for  life,  or 
for  a  very  long  term  ;  as,  for  sixty  years  (o). 
However,  no  particular  case  has  yet  happened, 
in  which  it  has  been  necessary  to  decide,  whe- 
ther a  alave  of  another  country  acquires  free- 
dom on  his  arrival  in  Scotland.  In  1757  this 
question  was  depending  in  the  Court  of  Session 
io  the  case  of  a  negro ;  ^ut  the  negro  happen- 
ing to  die  during  the  pendency  of  the  cause, 
the  question  was  not  (*)  determined.  But 
when  it  is  considered,  that  in  the  time  of  sir 
Thomas  Craig,  who  wrote  at  least  150  years 
ago,  slarerv  was  even  then  a  thing  unheard  of 
in  l^cotlaiidy  and  that  there  are  no  laws  ( /^ )  to 
reflate  slavery,  one  can  scarce  doubt  wnat 
opinion  the  lords  of  session  would  have  pro- 
nounced, if  the  negro's  death  had  not  pre- 
reiited  a  decision. 

In  the  United  Provinces  slavery  having  fallen 


(m)  See  Crag.  Jus  Feud.  lib.  1,  dieges.  11, 
a.  Si.     Stair's  Instit.  b.  1,  t.  S,  s.  11,  12. 

(n)  Forb.  Inst,  part  1,  b.  2,  t.  3.  Macdoual. 
Inatit.  vol.  1,  p.  68. 

(o)  Macdoual.  Instit.  rol.  1,  p.  68.  But  I 
must  observe,  that  in  the  case  relied  on  by  Mr. 
Macdoual,  the  term  of  service  was  not  the  only 
material  circumstance.  The  contract  was  be- 
tween the  masters  and  the  crews  of  some  fish 
boats;  the  latter  binding  themselves  for  a 
yearly  allowance  to  serve  in  their  respective 
boats  daring  three  times  nineteen  years,  so  that 
not  one  of  them,  during  all  that  time,  could  re- 
move from  a  particular  village,  or  so  much  as 
from  one  boat  to  anuther.  See  Did.  Decis. 
tit.  Pactum  illicitum. 

(•)  Wall.  Instit.  Law  of  Scotl.  cbtp.  on 
Master  and  aerraot. 

(p)  Sir  Tliotnas  Craig,  mentioning  the  Eng- 
lisb  vilJeoag^e,  »ays,  *  Nullus  est  spud  nos  ejus 
'  nsos,  et  inaiiditum  nomen,  nisi  quod  nonnulla 
*  io  Ifbro  Heg^ise  Majestatis  de  nativis  et  ad  li- 
'bertatero  proclamantibus  proponantur;  qus 
'  et  ab  Aog'lorum  moribos  sunt  recepta,  et  nun- 
'quam  io  tisum  nostrum  de(|ueta.'  Crag.  Jus 
Fearf.  lib.  1,  dieges.  11,  a.  ^. 


into  disuse  (9),  all  their  writers  agree,  that 
slaves  from  another  country  become  free  the 
moment  they  enter  into  the  Dutch  territories 
(r).  The  same  custom  prevails  in  some  of  tha 
neighbouring  countries,  particularly  Brabant, 
and  other  parts  of  the  Austrian  Netheriands; 
and  Gudetinus,  an  eminent  civilian,  who  waa 
formeriy  professor  of  law  at  Louvain  io  Brr- 
bant,  relates  from  the  annals  of  the  snprema 
council  at  Mechlin,  that,  in  the  year  1531,  an 
application  for  apprehending  and  surrendering 
a  fugitive  slave  from  Spain  was  on  this  account 
rejected  (i). 

In  France  the  law  is  particularly  explicit 
against  regarding  the  lex  loci  in  the  case  of  do- 
mestic slavery :  and  though,  io  some  of  tbn 
provinces,  a  remnant  of  the  antient  slavery  is 
still  to  be  seen  in  the  persons  of  the  *  serfs'  or 

*  gens  de  main-morte,'  who  are  attached  to 
particular  lands  (/),  as  villeins  regardant  for- 
merly  were  io  England ;  yet  all  the  writers  ob 
the  law  of  France  agree,  that  the  moment  a 
slave  arrives  there  from  another  country  ha 
ac<}uires  liberty,  not  in  consequance  of^^any 
written  law,  but  merely  by  long  usage  baring 
4he  force  of  law.  There  are  many  remarkabfe 
instances  in  which  this  rule  against  the  admis- 
sion of  slaves  from  foreign  conntries  has  bad 
effect  in  France.  Two  are  mentioned  by  (u) 
Bodin ;  one  being  the  case  of  a  fpreign  mer- 
chant who  had  purchased  a  slave  in  Spain,  and 
afterwards  carried  him  into  France ;  the  other 
being  the  case  of  a  Spanish  ambassador,  whose 
slave  was  declared  tree,  notwithstanding  the 
high  and  independent  character  of  the  slave's  . 

jDwner.  This  latter  case  has  been  objected  to 
by  some  writers  (id)  on  the  law  of  nations,  who 
do  not  disapprove  of  the  general  principle  on 

(q)  *  Beige  servos  Don  habent,  nisi  in  AaiA, 

*  Africft,  et  AmericA.'  Bynkersh.  Qosest.  Jur. 
Pub.  lib.  1,  c.  3.  Another  great  Dutch  lawyer 
adds,   *  Nee  cuiquam  mortaltum  nunc  Kceat 

*  sese  venundare,  aut  alift  ratione  servitutis  jure 

*  semel  alteri  a^dicere.'  Voei  Commentar.  ad 
Pandect,  lib.  1,  tit.  5,  s.  3. 

(r)  *  Servitos  paulatim  ab  osu  reoessit,  ejus- 
<  que  nomen  hodie  apud  nos  exolevit ;  adeo 

*  quidem  ut  servi,  qui  aliunde  hue  adducnntur, 

*  simul  ac  imperii  nostri  fines  intr&runt,  invitis 
*ip8orum  dominis  ad   libertatem  proclamare 

*  possint :  id  quod  et  aliarum  Cbristian&rum 
'  gentium  moribusreceptum  est.'  Groenewegea 
de  Lde^,  Abrogat.  in  Hollandift,  &c.  p.  5.  John 
Voet,  in  the  place  cited  in  the  preceding  note, 
expresses  himself  to  the  same  effect. 

(i)  Gudelin.  de  Jur.  Noviss.  lib.  1,  c.  S%  «t 
Vinn.in  Instit.  lib.  1,  tit.  3,  p.  39,  edit.  Heineoo. 

(t)  See  Inst,  au  droit  Franc,  par  M.  Argou, 
ed.  1753,  liv.  1,  chap.  1,  p.  4. 

(u)  Bodin.  de  Republic,  lib.  1,  cap.  5,  da 
imperio  herili.  See  sereral  other  inatancea 
mentioned  in  the  Negro  cause  in  the  13th  vo- 
lume of  the  Causes  Celebres. 

(w)  Kirchner,  de  Legat.  lib.  9,  c.  1,  num. 
933;  and  aAer  him  By nkerslioekJuge Com- 
pete des  Ambassad.  ed.  par  Barbeycc.  15,  s.  3. 
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wKicb  liberty  m  girea  to  tlaret  broiif  ht  firow 
forei§[Q  ooaiitri€8»  bm  ooly  oompUia  of  il«  op- 
pUcatioD  to  tbe  particukr  case  of  an  aoftbiMar 
dor.  But,  on  the  otber  baad,  Wicqaefort  (r) 
bbunea  the  states  of  Boilaod  lor  not  followioff 
Iba  eicample  of  the  Freaeb,  in  a  case  whiob 
ha  meoiione.  AAer  tbe  eatabluhment  of  the 
Freoab  eoloDies  in  South  AaMricOt  the  kiagi 
of  France  tbopgbt  6t  to  deflate  from  tbe  atriot- 
iiesf  of  the  antieot  French  law,  in  leepeel  to 
alareryy  aod  in  them  to  permit  and  ragnlate  the 
poeseasiou  of  noe[ro  elates.  The  first  edict  for 
this  parpose  is  said  to  have  been  one  in  April 
1015,  and  another  was  made  in  May  1085  (y), 
which  is  not  confined  to  negroes,  but  regnlaies 
the  general  police  of  tbe  French  Maada  in 
AoMfica,  and  is  known  by  the  SAine  of  (be 
Code  Noir.  Bvt  mitwitbstanding  these  edicts, 
if  negro  sbives  were  carried  from  the  French 
American  isbmds  into  Frsnce,  they  were  ioli- 
aled  to  the  henefit  of  ibe  ancient  French  hiw, 
and  became  free  on  their  arrival  in  France  (i). 
To  prevent  this  consequence,  a  tbkd  edict  was 
made  in  October  1716,  which  permits  the 
bringing  of  negro  slaves  into  France  from  their 
American  islands.  Tbe  permisaon  b  granted 
mider  varions  restrictions ;  all  tending  to  pre- 
vent the  loog  eoatinoaace  of  negroes  in  France, 
to  psstraio  their  owners  from  treating  them  as 
property  whilst  they  eontsaiie  in  tbcir  mother 
oootttry,  and  to  prerent  the  importation  of  fu- 
gitive negroes ;  and  with  a  like  view,  a  rojal 
declaration  was  made  in  December  If  M  («), 
oontaining  an  exposition  of  the  edict  of  1710, 
and  ooana  addUiomd  proeisioas.  Bui  Abe  sa- 
lient law  of  Fnumt  m  fiivoiir  af  ^aves  fcom 
another  connlry,  aiyi  has  efl^ct,  if  tbe  terms  of 
Ibe  edict  of  VIS,  and  el'  the  dedwraiiQii  of 
1706  are  not -strict  W  eomplied  with^  orif  4be 
JMgra  is  brongbt  Aom  a  place,  to  which  they 
donateatdnd.  This  appears  frum  two  eases 
adjudged  sinoa  tbe  edict  of  17 10.  In  one  (p) 
ortbem,  whaeb  happened  in  1738,  a  negro  bad 
been  brought  from  tbe  isbind  of  St.  Domingo 
witbovt  ohmrving  the  teram  of  tha  edict  of 
1716 ;  and  io  the  otber  (^,  which  was  decided 
aa  kte  aa  in  the  year  1758,  a  slave  bad  been 
bvottgbl  from  tba  East  ladies,  to  which  the 
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par  M .  Denisart, 


(g)  Wioi|.  Embamsdor,  Eagl.  ed.  p-  908. 

(V)  Decisiona  NoaveUM,  par  M.  DeaisaK, 
.til.  Nagre8.^Danisart  mentioiMi,  that  the  edict 
.  «f  1085  is  registered  with  tiw  eorereipi  eouooil 
at  Domingo,  but  has  never  been  registered  in 
any  of  tbe  French  parliansrata. 

(i)  Noovelles  Deciakws 
tit,  Negres,  a.  S7. 

(a)  M.  Denisart  abserves,  that  the  edict  of 
1710|  andtbededamtioa  of  1738,  do  not  ap- 
pear to  have  been  ever  registered  by  tbe^iaHia- 
ment  of  Paris,  hecaoae  they  are  osMideined  as 
contrary  to  the  oammon  kw  of  tbobingdsm.-- 
JBee  bia  Naovellas  DaciaioBa«  til.  Negsas.  And 
fee  above,  p.  IS. 

(h)  See  Causes  Colebtaa,  vol.  13«.f.409. 

(ej  NoitveUes  Decisiona  par  fli.  Ikniairtf 
tit  Ni«rsa»  s.  107. 


edict  dotb  aot  extend :  and  in  both  Ibeoa  oaaea 
tbe  slaves  were  declared  la  be  free. 

Such  are  the  examples  drawn  fifom  the  lawa 
and  usages  of  other  European  countries ;  and 
tbey  fully  evince,  that  wherever  it  is  tha  policy 
Io  disooaoteoance  slavery,  a  disregard  of  tbi 
Ui  locif  in  the  oaae  of  slavery,  is  s^  well  justi- 
fied by  geaoral  prae tipe,  aa  it  is  really  fbuadad 
on  nooearity.  Nor  is  the  justice  of  such  |wo» 
eeeding  less  evident ;  for  how  cso  it  be  oojoal 
to  devest  the  master's  property  in  his  sl«ve» 
whan  ho  is  carried  into  a  oouMtry,  in  wbichr, 
fi)r  tba  wisest  and  most  humane  reaaons,  such 
property  is  baown  to  bo  prohib 
^^  •     niTintr 


%uent|y  cannot  be  lawfullT  intrudoficd  ? 

0.  It  may  be  contended,  that  though  tba  law 
of  England  will  not  roceise  the  negro  aa  a 
slave,  yel  it  may  auspeml  the  aevem  qualities  of 
tbe  slavery  whilst  the  iiegro  ia  io  Eoglandv  and 
preserve  tba  msster's  right  over  him  in  the  r»> 
laiion  of  a  aer? ant,  either  by  presuming  a  con- 
tract for  that  purpose,  or,  without  tbe  aid  of 
such  a  refinement,  by  compuUion  of  law 
grounded  on  tbe  condilion  of  slaverv  in  wbicb 
the  negro  was  previous  to  his  arrival  here. 

Bui  insMperablo  difficuliies  occur  againaC 
vtodifyiag  and  qualifying  the  slavery  by  this 
artificial  refinemeot.  Io  tbe  present  csae,  al 
ail  eveata,  such  a  modification  cannot  be  allow- 
able ;  because,  in  Uie  return,  |be  master  qlaima 
the  benefit  of  tbe  relation  between  him  and  tha 
negro  in  tbe  full  extent  of  the  origiosi  slavery. 
But  for  Ibe  sake  of  shewing  tbe  futility  of 
the  argument  of  OMMlification,  and  in  order 
to  prevent  a  future  attempt  -by  the  masters  of 
negroes  to  avail  themselves  of  it,  1  will  try  ita 
force. 

4s  to  the  presuming  a  contract  of  service 
sgainst  the  negro,  I  ask  at  what  time  is  im 
coromenoemeot  to  be  supposed  ?  If  the  time 
was  be£»re  the  negro's  arrival  in  Eoglaad,  it 
was  made  when  he  was  in  a  state  of  davery, 
and  consequently  witboot  tbe  power  of  con^- 
trading.  If  the  time  presuoted  was  aubse- 
quent,  tbe  presumption  must  begin  the  momeat 
of  tbe  aegro's  arrival  here,  and  consequeatly 
be  fouDdefTon  the  mere  fact  of  that  arrival,  and 
the  coBsequantial  enfiancbiseaieot  by  opera- 
tion of  hmr.  But  is  oot  a  slavery,  determinod 
against  tbe  consent  of  the  master,  a  stranipa 
foundation  for  peesuming  a  contract  between 
him  and  the  slave?  For  a  moment,  however,  I 
will  allow  the  reasonableBess  of  presuming 
auoh  a  contract,  or  I  wilt  suppose  it  to  lie  re- 
duced into  writing ;  but  then  I  ask,  what  are 
tbe  lerma  of  this  contract?  To  answer  tlm 
master's  purpose,  it  must  be  b  contract  to  aervie 
tbe  master  here;  .and  when  bo  leaviea  ibis 
country  to  return  with  him  into  Amerioa, 
wbere  tlie  slavery  will  again  attach  upon  the 
negro.  In  plain  terms,  it  is  a  contract  to  go 
into  alavery  whenever  tba  mailer's  ncoaaiona 
shall  Inquire.  Will  tbe  law  of  Eaglaod  die- 
allow  the  introduction  of  alavery,  and  tberalora 
eflMOoipate  tbe  negro  from  it;  and  yet  give 
effect  to  B  caatnot  fiMindod  solely  npon  sin- 
very,  in  slavery  nodiog?  .lait|iitiibla»tbalil|o 
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kw  of  Ktt^nd  era  be  10  iosallio^  to  the 
Mirro,  so  iDooottisteiit  with  itself? 

Thear^ranieiitof  morfificstioo,  indepeodefitp 
ly  of  cuntrAct,  is  e^ualljr  delotit e.-^TIiere  is 
M  known  rale  by  wbich  the  €onrt  can  guide 
ilMlf  io  •  pttrtial  reee|ition  of  sisTery.  Be- 
ttdtt,  if  the  law  of  Englaiid  woaM  Koeive  the 
ikvery  of  tbe  negro  io  soy  way,  there  can  be 
M  reesoo  w^y  it  sfaoold  not  be  admitted  ia  the 
nme  degree  ae  tbe  slat ery  of  the  Tillein ;  but 
tke  argemeot  of  modiBcation  necessarily  itt|i- 
pom  the  contrary  ;  beeauoe,  if  tbe  slarery  of 
Ibe  negfo  was  received  in  tbe  same  extent, 
tbn  it  woold  not  be  neoeKary  to  hare  recourse 
to  a  ^lifieation.  There  is  also  one  other  rea- 
son sdH  more  repugnant  to  the  idea  of  modify- 
ing the  slavery.  If  the  law  of  England  would 
modify  the  navery,  it  wonM  certainly  take 
away  ita  moat  exceptionable  <|QalitisSy  and  leave 
theee  which  are  leaat  oppressive.  Bat  the  mo* 
dificatioo  reqoured  will  be  insofiictent  for  tbe 
master's  purpose,  onleso  the  law  leaves  behind 
a  qoali^  the  most  exceptionable,  odioiis  and 
opprceatve;  an  arbitrary  power  of  reviving 
the  slavery  in  its  fnll  extent,  by  removal  of 
fte  negro  to  a  place,  in  which  tbe  slavery 
will  again  attaich  upon  him  with  all  its  original 


the 
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ity(iO. 

Prom  this  examination  of  the  several  ob- 
jeelioDS  to  favour  of  slavery  in  England,  I 
think  myself  well  warranted  to  observe,  that 
inalend  of  being  weakened,  tbe  arguments 
a^aiDSt  slavery  in  England  have  derived  an  ad- 
ditional force.  The  result  is,  not  merely  that 
negroes  become  free  on  being  brought  into  this 
— ntrv,  but  that  the  law  of  England  confers 
^ift  of  liberty  entire  and  uniocumbered ; 
not  in  name  only,  but  really  and  substantially ; 
and  (sonseqnentfy  that  Mr.  Steuart  cannot  have 
the  least  right  over  Sommersett  the  negro, 
either  in  the  open  chsrscter  of  a  slave,  or  in 
the  disguised  one  of  an  ordinary  servant. 

(9.)  In  tbe  outset  of  tbe  argu- 
ment I  made  a  second  question 
on  Mr.  Steuart*s  authority  to  en* 
force  bis  right,  if  be  has  any,  by 
transporting  the  ne^  out  of  Eng- 
land. Few  words  will  be  necessary 
on  this  point,  which  my  duty  as 

(d)  This  anawer  to  the  argument  of  modi- 
ication,  includes  an  ans^^er  to  tbe  supposition, 
that  an  action  of  trespam  *  per  quod  servitium 

*  aflsisit,'  will  lie  for  loss  of  a  negro's  service. 
I  ana  oerauaded,  that  tbe  case,  in  which  that 
Temcdy  waa  loosely  suggested, '  was  one'  in 
which  the  question^  was  about  a  negro  being 
out  of  England.  1  mean  tbe  case  of  Smith  and 
Goald»  S  Salk.  667.  Another  writ^  hinted  at 
in  tbe  same  case,  is  tbe  writ  of  trespass,  *  qnare 

*  captivnm  sonm  cepit  ;*  which  is  not  in  the 
least  applicable  to  tbe  negro,  or  any  other  slave. 
It  supposes  the  plaintiff  to  have  bad  one  of  tbe 
king's  enemies  in  his  custody  as  a  prisoner  of 
war,  and  to  have  had  a  rigbt  of  detaining  bim 
till  payment  of  a  ransom.  See  Reg.  Br.  109, 
K  ends  Salk.  667. 
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fdr  the  negro  requires  me  to  make,  in 
order  to  give  bim  every  possible  chance  of  a 
discbarge  from  his  confinement,  and  not  from 
any  doubt  of  success  on  tbe  question  of  slavery. 
If  in  England  the  negro  continues  a  slave  to 
Mr.  Steuart,  he  must  be  content  to  have  the 
negro  8ob|ect  to  those  limitations  which  the 
laws  of  villena^e  imposed  on  the  lord  in  the 
enjoyment  uf  his  property  in  tbe  villein ;  there 
being  no  other  laws  to  regulate  slavery  in  this 
country.  But  even  those  laws  did  not  permit 
that  higti  act  of  dominion  which  Mr.  Steuart 
haa  exercised;  for  they  restrained  tbe  lord 
from  forcing  tb^  villein  ont  of  England.  The 
law,  by  which  the  lord's  power  over  bis  villein 
was  thus  limited,  has  reached  tbe  present 
times.  It  is  a  law(e)  made  in  the  time  of  tbe 
first  William,  and  tbe  worda  of  it  are,  *  probi- 
*  bemus  ut  nuUus  vendat  bominem  extra  pa* 

•triam'O)- 

If  Mr.  Steuart  bad  claimed  tbe  negro  as  a 
servant  by  contract,  and  in  his  return  Io  tbe 
Habeas  Corpus  had  stated  a  written  agreement 
to  leave  England  as  Mr.  Steuart  should  re- 
quire, signed  by  the  negro,  and  made  after  bis 
arrival  in  England,  when  he  bad  a  capacity  of 
contracting,  it  might  then  have  been  a  ques- 
tion, whether  such  a  contract  in  writing  would 
have  warranted  Mr.  Steuart  in  oompelhng  tbe 
performance  of  it,  by  forcibly  transjmrting  tbe 
negro  out  of  this  country  P  I  am  myielf  satis- 
fied, that  no  contract,  however  solemnljr  enter- 
ed into,  woold  have  justified  such  vicAence. 
It  is  contrary  to  the  genhia  of  tbe  English 
law,  to  allow  any  enforcement  of  agreements 
or  contracts,  by  any  other  compninon,  than 
that  from  onr  courts  of  justice.  The  exercise 
of  such  a  power  is  not  lawful  in  cases  of 
agreements  lor  property ;  much  less  ought  it  to 
be  so  for  enforcing  agreements  against  tbe 
person.  Besides,  ia  it  reasonable  to  suppose, 
that  tbe  law  of  England  would  permit  thai 
against  the  servant  by  contract,  wnich  is  de- 
nied against  tbe  slave  r  Nor  are  great  antho- 
rities  wanting  to  acquit  tbe  law  of  England  of 
snob  an  inconsistency,  and  to  shew,  that  a 
contract  will  not  warrant  a  compulsion  by  im- 
prisonment, and  consequently  much  less  by 
transporting  tbe  party  out  of  this  kingdom. 
Lord  Hobart,  whose  extraordinary  leaminj^, 
jndgment,and  abilities,  have  always  ranked  bia 
opinion  amongst  tbe  highest  authorities  of  biw, 
expressly  says  (g),  that  tbe  body  of  a  freeman 
cannot  be  made  subject  to  distress  or  imprison- 
ment by  contract,  but  only  by  iodgment. 
There  is,  however,  one  case,  in  which  it  is 
said  that  the  performance  of  a  service  to  be 
done  abroad,  may  be  compelled  without  tbe 


(e)  Wilk.  Leg.  Saxon,  p.  S39»  etcap.65, 
L^.  Gnlielm.  1. 

(f)  This  law  furnishes  one  more  argument 
against  slavery  Imported  from  a  foreign  coim- 
try.  If  tbe  law  of  Bnghind  did  not  disallow 
tbe  admission  of  sueh  a  slavery,  would  it  re- 
stram  tbe  master  from  taking  bis  slave  ont  of 
the  kingdom  f  (g)  Bob.  $%. 
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•iotertrention  of  •  court  of  jasUoe^  I'metn  ihe 
cateof  an  infant -appreolice,  bound  by  proper 
imleotures  to  a  mariner  or  otber  jiemoii,  where 
the  nature  of  the  aervire  imports,  that  it  ia  to 
be  (ioae.  out  of  the  kingdom  (A),  and  the  ftarty, 
by  reaaon  of  hia  infancy,  is  liable  to  a  coercion 
not  juatifiaUe  in  ordinary  cases.  The  Habeas 
Corpus  Act  (i)  goes  a  step  further ;  and  per- 
aofls  who,  by  contract  in  writing,  agree  with 
m  mei'chaot  or  owner  of  a  plantation,  or  any 
Olber  person,  to  be  transported  beyond  aea,  and 
-i!eeeive  earnest  on  such  agreements,  are  ex- 
cepted from  the  benefit  of  that  atatute.  I 
most  say,  that  the  exception  appears  very  un  - 
Cfuarded;  and  if  the  law  as  it  was  previous  to 
this  statute,  did  entitle  the  subject  to  the 
Habeas  Corpus  in  the  case  which  the  atatute 
excepts,  it  can  only  operate  in  excluding  him 
in  that  particular  case  from  the  additional  pro- 
visions of  the  statute,  and  cannot,  I  presume,  be 
justly  extended  to  deprive  him  of  the  Halieaa 
Corpus,  as  the  common  law  gave  it  before  the 
making  of  the  statute. 

cmdnioQ.  ^P^"  ^^®  whole^  the  return  to 

the  Habeaa  Corpus  m  the  preaent 
caae,  in  whatever  way  it  is  considered,  wbntber 
b^  inquiry  into  the  foundation  of  Mr.  Steuart's 
nght  to  the  person  and  service  of  the  negro,  or 
by  reference  to  the  violeat  manner  in  which  it 
bas  been  attempted  to  enforce  that  right,  will 
appear  equally  unworthy  of  this  court's  ap- 
probation. By  condemning  the  return,  the 
revival  of  domestic  slavery  will  be  rendered  as 
impracticable  by  introduction  from  our  colo- 
niea  and  from  other  countries,  as  it  is  by  com- 
mencement here.  Such  a  judgment  will  be 
no  Icaacondocive  to  the  pobhc  advantage,  than 
it  will  be  conformable  to  natural  justice,  and  to 
principlea  and  authorities  of  law  ;  and  thia 
eoort,  by  effectually  obstructing  the  admission 
of  tlie  new  slavery  of  negroes  into  England, 
vrill  in  tiiese  times  reflect  as  much  honour  on 
themselves,  as  the  great  judges,  their  prede- 
cessors, formerly  acquired,  by  contribiituig  so 
uniformly  and  ancce^ully  to  the  aoppresaioo 
of  the  old  slavery  of  villenage. 

Arguments  ov  ^riiE  other  Counsel. 

Mr.  Alle^ne, — Though  it  may  s^em  pre- 
sumption in  nae  to  offer  any  remarks,  alter  the 
elaborate  discourse  just  now  delivered,  yet  1 
hope  the  indulgence  of  the  Court ;  and  ahail 
conflne  my  obsei^alions  to  some  few  points, 
not  inchided  by  Mr.  flargrave.  It  is  welf 
known  to  your  lordships,  that  much  has  been 
aaserted  by  the  ancient  phikiaophers  and  civi- 
tiana,  in  defence  of  the  principles  of  slavery : 
Aristotle  haa  psrticularly  enlarged,  on  that  sub- 
ject. An  obser? ation  still  it  is,  of  one  of  the 
moat  aUe,  most  ingenious,  most  convincing 
writers  of  modern  times,  whom  I  need  not 
beaiute,  on  tbb  oocasion,  to  prefer  to  Aristotle, 
|he  great  Montesquieu,  that  Aristotle,  on  thia 
aubject,  reaaoned  very  unlike  the  philosopher. 
fie  draws  hia  precedenta  from  barbarous  ages 
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and  natiooa,  and  Ihatf  dado^Ma  malinllnffoaa 
them,  for  the  eontempiaiion  and  practice  «f 
civilized  timea  and  eouatrlea.  If  a  roan  who 
in  battle  haa  bad  his  enemy's  throat  at  hia 
sword's  pointi  spares  bim,  and  says  therefore 
he  has  power  over  bis  hfe  and  liberty,  ia  Ibis 
true?  By  whatever  duty  be  wna  twund  tn 
spare  him  in  battle,  (whicn  be  alwaya  is,  wbcna 
be  can  with  safety)  by  the  same  be  obligea 
himself  to  spare  the  life  of  the  caotive,  and  r»* 
store  his  liberty  aa  aeon  aa  poaaiMe,  conaiateiftt 
with  tboae  consideratiooa  from  whence  be  wnn 
authorised  to  spare  at  first ;  the  aaoM  indin^ 
pensible  doty  oparatea  throughout.  Aa  a  eon* 
tract;  in  all  contracta  there  moat  be  powei*  oa 
one  side  to  give,  on  the  other  to  receive ;  and  • 
competent  consideration.  Now,  what  paif er 
can  there  be  in  any  man  to  dispose  of  nil  tb« 
rights  veated  by  nature  and  aooieiy  in  him  sad 
hia  deacendanta?  He  cannot  consent  to  patt 
with  then,  without  ceasing  to  be  n  roan ;  lev 
they  immediately  flow  frOBi^  and  are  tteaenlinl 
to,  hia  condition  aa  aucb :  they  cannot  be  takes 
from  bim,  for  tbey  are  not  bia,  as  n  citisen  or 
a  member  of  S(>ciety  merely  ;  and  are  not  to  bs 
resigned  to  a  pow^  inferior  to  that  which  gayia 
them.  With  renect  to  oonaSderalion,  wint 
shall  be  adequate  r  As  a  apeculative  point,  aln» 
very  may  a  little  differ  in^ta  appearance^  end 
the  relation  of  master  and  slave,  with  the  obli- 
gatioqs  on  the  part  of  the  slave,  may  be  con- 
ceived ;  and  meiidKr  in  thia  vieir,  slight  b# 
thought  to  take  efllect  in  alH  plaeea  alike ;  as 
natural  relatione  alwaya  do.  But  alavery  Is 
not  a  natural,  it  is  a  municipal  relation ;  an  ink* 
atitution  tbetWore  confined  to  certain  plaeea^ 
and  necesaarily  dropt  by  paaaage  into  a  conn- 
try  where  such  municipal  regulations  do  not 
subsist.  The'  negro  making  choice  of  i>is 
habitation  here,  baa.  snbjeeled  bimseif  to  tbe 
penalties,  and  is  therefore  entitled  to  tbn 
protection  of  our  laws.  One  remarkable 
case  seems  to  require  being  mentioned :  some 
Spanish  criminals  having  Scaped  from  exe« 
cution,  were  set  free  in  France.  [Lord  Jfani- 
Jield.^-'Soi^  the  distinctMn  it)  the  case:  in 
this  C2uie,  France  was  not  bound  to  judge 
by  the  municipal  laws  of  Spain ;  nor  wtis 
to  take  cogninanoe  of  the  offences  supposed 
against  that  law.]  There  bas  been  started  nii 
objection,  that  a  company  having  been  estab- 
lished by  our  government  for  the  trade .  of 
slaves,  It  were  unjust  to  deprive  them  here.— 
Mo :  the  government  incorporated  them  witb 
such  powers  as  iodivklnala  bad  uaed  by  ous<« 
ton\,  the  osly  title  on  which  that  trade  anb- 
sisled.;  I  conceive,  that  had  never  extended, 
nor  could  extend,  to  alaves  brought  hitber ;  it 
was  not  enlarged  at  all  by  the  inoorporation  of 
that  company,  as  to  the  nature  or  limits  of  ite 
authority.  It  ia  aaid,  let  slavea  know  tbey  nse* 
all, free  aa  aooa  as  arrived  here,  tbey  will  floek. 
over  in  vast  numbers,  over-ri|n  this  country, 
and  deaolale  the  plantations.  There  are  too 
strong  penallica  by  which  tb<^  will  be kef>t  in; 
nor  are  the  p^mia  who  might  oonvey  tbeoi 
over  much  indoced  to  attempi  il ;  lbs  «ea|iisi^« 
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\k  rnHliliau  m  whkh  n^gfrofli  iiave  the  iDisi* 
fanaae  %•  be  oMwidertii,  efibotqally  prevents 
Mr  ioifpikrtelioD  in  any  coiisiileraUe  de^ee. 
Qe^t  we  oivi,  on  our  part,  to  igraerd  end  pre- 
Krveihsililiecty  liy  which  wearedistiiigiiisbed 
^  eU  the  eaith  !  te  be  jemloot  of  whatever 
•Maiuie  has  •  lendeiiey  te  diminish  die  veoe- 
citiMi  doe  to  tbe  firat  of  bleuinga?  The  horrid 
cnieltKe»  source  credhble  in  reoita),  perpetrated 
is  America,  night,  by  the  allowance  of  slaves 
aneo^etas,  be  iotraduced  hete.  Could  your 
lofdahip,  coold  any  liberal  and  ingenuous  tem- 
pcV)  endure,  ia  the  fields  bordering  on  this  city, 
ts  sea  a  wntcb  bound  for  some  trivial  offenee 
to  a  tree,  torn  and  agoniztag  beneath  the 
seottrge^  Such  objects  might  by  time  become 
feaMbar,  heoome  unheeded  by  this  nation ; 
•lerciaed,  aa  th^  are  now,  to  te  different  sen- 
.  may.  those  sentiments  never  be  ex* 
the  feelinga  of  humanity  !  the  generous 
off  free  minds!  May  such  principles 
ievet  be  cormpted  by  the  mixture  of  slavish 
easlonsai  Nor  can  I  believe,  we  shall  suffer 
aey  iodividoal  living  here  to  want  that  liberty, 
whose  cftols  are  glorv  and  happiness  to  the 
public  and  every  individual. 

Mr.  iral<ace.-^Tbe  question  has  been  stated, 
wbolher  the  right  can  be  suppoited  hi^re ;  or, 
if  itcae,  whether  a  course  of  proceedings  at 
law  he  opt  neeesiary  to  give  efiect  to  the  right  P 
U  is  found  in  three  quarters  of  the  globe,  and 
la  part  of  the  fourth.  In  Aria  the  whole  peo- 
pie;  ia  Africa  and  America  Jar  the  greater 
part ;  in  Europe  great  numbers  of  the  Rns* 
riaao  and  Polandess.  As  to  captivity  in  war, 
the  Christian  princes  have  been  used  to  give 
ife  10  the  priaoacis  $  and  it  took  rise  probably 
in  the  Oondes,  when  they  gave  them  life,  and 
tnneo  enfranchised  them,  to  inlist  under 
of  the  cross,  against  the  Bf  abo- 
The  right  of  a  conqueror  was  abso- 
iMe  ia  Europe,  and  is  in  Africa.  Tbe  natives 
are  brought  ffom  Africa  to  the  West  Indies; 
yrcbase  is  m»de  there,  act  because  of  positive 
kw,  hot  there  beiag  no  law  against  it.  It  can- 
mm  be  in  censidoration  by  this  or  any  other 
eowt,  to  see,  whether  the  West  India  regula- 
tisaa  are  the  best  possible ;  sncb  as  they  are, 
while  they  continue  in  fiiroe  as  laws,  they  must 
ho  adhered  to.  As  to  England  not  permitting 
ahisoiy,  there  is  no  law  against  it ;  nor  do  I 
Aad  any  attempt  has  been  made  to  prove  the 
csirteaoe  of  one.  Vtlleaage  itself  has  all  but 
Iheaaaae.  Though  the  diSRolution  of  monas- 
teries aaoMigst  o&er  material  alterations,  did 
icaaslsn  the  decsy  of  that  tenure,  slaves  coold 
biaalhe  in  fiegland  :  for  villeins  were  in  this 
csaairy,  and  were  mere  slaves,  in  Elisabeth. 
Bbeppavd^  Ahridgroeat,  afterwards,  says  they 
out  in  bis  time.  [Lord  Msosfield 
I  asaerlion,  but  does  not  recoUect  the 
,  that  two  only  were  in  England  in  the 
tine  of  Oharlee  the  9d,  at  the  time  ot'  the  ahoft- 
Mmtf  loiiofee.]  lo  the  cases  cited,  the  two 
Am  Jireotlj  affirm' •»  aetion  of  trover,  an  action 
Mpfepriateil  ¥>  aM>^  com«non  chattels.    Lord 
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UftBopported  by  preoedeot.  And  if  li  be  oh« 
JBOted,  that  a  proper  action  could  not  be 
brought,  it  is  a  known  and  allowed  practice  in 
mercantile  transactions,  if  tbe  cause  arises 
abroad,  to  lay  it  within  the  kingdom :  therefore 
the  contract  in  Virginia  might  be  laid  to  be  in 
London,  and  would  not  be  traversable.  With 
respect  to  the  other  cases,  tbe  particular  modd 
of  action  was  alone  objected  to ;  had' it  been  to 
action  *  per  quod  servitiura  amisit,*  for  toss  of 
service,  the  Court  would  have  allowed  it.  Tbe 
Court  called  the  person,  for  tbe  recovery  of 
whom  it  was  brought,  a  slavish  servant,  in 
Chsroberlajne's  case.  Lord  Elardwicke,  and 
the  afterwards  lord  chief  justice  Talbot,  then 
attorney  and^solicitor-geoersl,  pronounced  a 
slave  not  free  by  coming  into  Eoglsnd.  It  is 
necessary  tbe  masters  should  bring  them  over ; 
for  they  cannot  trust  the  whites,  either  with 
the  stores  or  the  navigating  the  vessel.  There- 
fore, the  benefit  taken  on  the  Habeas  Corpus 
Act  ought  to  be  allowed. 

Lord  Mani/!e/i/ observes,  The  case  alluded  . 
to  was  upon  a  petition  in  Lincoln's  Inn  HalL 
after  dinner;  probably,  therefore,  might  nc^ 
as  he  believes  the  contrary  is  not  unnsnatat  thit 
hour,  be  taken  with  much  accuracy.  The 
principal  matter  was  then,  on  the  earnest  soli- 
citation of  many  merchants,  to  kno#,  whether 
a  slave  was  freed  by  being  made  a  Christian  ? 
And  it  was  'resolved,  not.  It  is  remarkable, 
though  tbe  Eng^Hsh  took  infinite  pains  before 
to  prevent  their  sieves  being  made  Christians^ 
that  they  might  not  be  freed,  tbe  French  sug- 
gested they  must  bring  their's  into  France, 
(when  tbe  edict  of  1706  waa  petitioned  for,^  to 
make  them  Christittns.  He  said,  the  distroC^ 
tton  was  difficult  as  to  slavery,  which  could  not 
be  resumed  after  emancinatlon,  and  yet  the  con- 
dition of  slavery ,  in  its  full  extent,  could  not  be  to- 
lerated here.  M  ocli  consideration  was  necessary, 
to  define  bow  far  the  point  shonid  be  carried. 

The  Court  must  consider  the  great  de- 
triment to  proprietors,  there  being  so  great 
a  number  in  the  ports  of  this  kingdom,  that 
many  thousands  of  pounds  wouM  be  lost  to  the 
owners,  by  setting  them  free.  (A  gentleman 
observed,  no  great  danger;  for  hi  a  whole 
fleet,  usnaily,  there  would  not  be  six  slaves.) 
As  to  France,  the  case  stated  decides  no 
farther  than  that  kingdom ;  and  there  freedom 
was  cJaimedi  because  the  slave  had  not  beea 
registered  in  tbe  port  where  he  entered,  con^ 
formably  to  the  edict  of  1706.  Mi^ht  not  b 
slave  as  well  be  freed  by  going  out  nt  Vhginia 
to  tbe  adjacent  country,  where  there  are  no 
slaves*  if  change  to  a  place  of  contrary  costoip 
was  sufficient  F  A  statute  by  the  legislatnre,  to 
subject  the  West  India  property  to  payment  of 
debts,  I  hope,  wiill  be  thought  some  proof;  an* 
other  set  devests  the  African  company  of  their 
shives,  and  vests  them  in  the  West  Indts  Com- 

Kny  :  I  say,  I  hope  these  are  proofs  the  law 
8  interfered  fbr  the  maintenance  bf  the  trade 
in  slaves,  and  the  transferring  of  slavery. ,  As 
for  Want  of  application  propel'ly  to  a  court  of 
jostice  ;•  acoamMin  servant  may  bo  corrected 
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here  Ly  bis  master's  private  aotbority.  Habeu 
Corpus  ackoow'ledges  a  ri«;bt  to  seise  persoos 
by  lorce  employed  to  serve  abroad.  A  rigbtof 
compaUioo  there  must  be,  or  the  master  will 
be  under  the  ridiculous  necessity  of  ne^rlecting 
bis  proper  busiuess,  by  staying  here  to  have 
their  service,  or  must  l»e  auite  deprived  of  those 
■laves  be  has  been  obliged  to  bring  over.  The 
case,  as  to  service  for  life,  was  not  allowed, 
merely  for  want  of  a  deed  to  pass  it. 

The  Court  approved  Mr.  Alleyne's  opinion  of 
Ibe  distinction,  bow  far  municipal  laws  were  to 
be  regarded :  instanced  the  rignt  of  marriage ; 
vhicb,  properly  solemnized,  was  in  all  places 
the  same,  but  the  regulations  of  power  over 
children  from  it,  and  other  circouMtances,  very 
various;  and  advised,  if  the  merchants  thought 
it  so  necessary,  to  apply  to  parliament,  who 
^uld  make  laws. 

Adjourned  till  that  day  ae'nnight 

Mr.  Dunning. — It  is  incumbent  on  me  tojns- 
tify  captain  Knowles's  detainer  of  the  negro ; 
this  will  be  effecled,  by  proving  a  right  in  Mr. 
8teuart;  even  a  supposed  one:  for  till  that 
matter  was  determined,  it  were  somewhat  un- 
accountable that  a  negro  should  depart  bis 
service,  and  put  the  means  out  of  his  power  of 
Iriyng  that  right  to  effect,  by  a  flight  out  of  the 
Idngdora.  I  will  explain  what  appeavs  to  me 
the  foundation  of  Mr.  Sleuart's  claim.  Before 
the  writ  of  Habeas  Corpus  issued  in  the  present 
case,  there  was,  aud  there  still  is,  a  great  num- 
ber of  slaves  in  Africa,  (from  whence  the  Ame- 
jrican  plantations  are  supplied)  who  are  saleable. 
And  in  fact  sold.  Under  all  these  descriptions 
is  James  Sommersett.  iMr.  Steuart  brought  him 
(Over  to  England ;  purposing  to  return  to  Ja- 
maica, the  negro  chose  to  depart  the  service, 
and  was  stopt  and  detained  by  captain  KLnowles, 
until  bis  master  should  set  sail  and  take  bim 
awav  to  be  sold  in  Jamaica.  The  gentlemen 
on  the  other  side,  to  whom  I  impute  no  blame, 
but  on  the  other  band  much  commendation, 
haTe  advanced  many  ingenious  propositions  ; 
part  of  which  are  undeniably  true,  and  part  (as 
IS  usual  in  compositions  of  ingenuity)  yery  dis- 
putable. It  is  my  misfortune  to  aiddrest  an 
audience,  the  greater  part  of  which,  I  fear, 
iaie  prejudiced  the  other  way.  Bui  wishes,  I 
am  well  convinced,  will  never  enter  into  your 
lordships*  minds,  to  influence  the  determination 
pf  the  point;  this  cause  must  be  whst  in  ikct 
und  law  it  is ;  iu  fate,  I  trust,  therefore,  de- 
pends on  0xt  invariable  rules,  resulting  bj  law 
^m  the  nature  of  the  case.  For  myself,  I 
would  not  be  understood  to  intimate  a  wish  in 
favour  of  slavery,  by  any  means;  nor  pn  the 
other  side  to  be  supposed  the  maintaiaer  of  an 
opinion  contrary  to  my  own  judgment.  I  am 
bound  by  duty  to  maintain  those  arguments 
which  are  jnoat  useful  to  captain  Knowles,  as 
fkr  as  is  consistent  i^itb  truth  ;  and  if  his  con- 
duct has  been  agreeable  to  the  laws  throughout, 
]  am  under  a  farther  indispensible  duty  to  sup- 
port it  I  ask  no  other  attention  than  may 
p»tprfill;r  reaolt  froqi  3k^  impw^QOO  of  tbe 
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qoeelion:  leaathan  this  I  have  no  rt$mm  l» 
expect;  more,  I  neither  demand  nor  wish  to 
have  allowed.  Many  alarming  appnebeosioiui 
have  been  entertained  of  the  oonae(|oence  of  tbw 
deciswn,  either  way.  Aboiit  14,000  slaves, 
from  the  most  exact  intetligenee  I  am  able  t9 
procure,  are  at  present  here ;  and  some  little 
time  past,  166,914  in  Jamaica;  there  are, 
besides,  a  number  of  wild  negroes  in  the  woods. 
The  computed  value  of  a  negro  in  those  (larto 
50/.  a  head.  In  tbe  other  islands  I  cannot 
state  vrith  the  same  accuracy,  but  on  the  whole 
they  aie  about  as  many.  The  means  of  eon* 
veyance,  1  am  told,  are  manilold ;  every  familr 
almoat  brings  oyer  a  great  number;  and  will, 
be  the  decision  on  which  side  it  may.  Moot 
negroes  who  have  money  (and  that  deaeriptio» 
1  believe  will  include  neariy  all)  make  interest 
with  tbe  common  aailora  to  be  carried  hither. 
There  are  negroes  not  falling  nnder  tbe  proper 
denomination  of  any  yet  mentioneil,  desceti- 
dants  of  tbeorigmal  slaves,  tbe  aborigines,  if  t 
may  call  them  so ;  these  have  gradually  ac-* 
quired  a  natural  attachment  to  their  country 
and  situation;  in  all  inaurreetioaa  they  aide 
with  their  masters :  otherwise  tbe  vast  dispro- 
portion of  the  negroes  to  tbe  whites,  (not  leas 
probably  than  that  of  100  to  one)  would  have 
beeu  fatal  in  ite  consequences.  There  are  very 
strong  and  particular  groonda  of  apprehen- 
sion, if  the  relation  in  which  they  atand  to 
their  masters  is  utterly  to  be  dissolved  on  the 
instant  of  tlieir  coming  into  England.  8lavery» 
say  the  gentlemen,  ia  an  odious  thing ;  the 
name  is :  and  the  reality  ;  if  it  were  as  one  has 
defined,  and  tbe  vest  supposed  it  If  it  were 
necessary  to  the  idea  and  the  exiatenoa  of 
James  Sommersett,  that  his  maater,  even  hcre^ 
might  kill,  nay,  might  eat  him,  might  aell  Kvtng^ 
or  dead,  might  make  him  and  hia  descendants 
property  alienable,  and  thoa  transmiaaible  te 
posterity ;  this,  how  high  soever  my  ideaa  mey 
be  of  the  doty  of  my  profession,  is  what  f 
should  decline  pretty  much  to  defend  or  as- 
sert, for  any  pur|Kise,  seriously;  I  should  only 
speak  of  it  to  testify  my  contempt  and  ab- 
horrence. But  this  is  what  at  present  I  sna 
not  at  alfconcerned  in ;  auless  captain  Koowles, 
or  Mr.  Steuart,  have  killed  or  eat  him* 
Freedom  has  been  aaserted  as  a  natural  rights 
and  therefore  unalienable  and  unreatrainaSle  ; 
there  ia  perhaps  no  branch  of  this  right,  but  ie 
aome  at  all  times,  and  in  all  plaoea  at  dilEnvnt 
timea,  has  been  restrained :  nor  eouM  society 
otherwise  be  conceived  to  exist.  For  tbe  great 
benefit  of  the  public  and  individosla,  nstnral 
liberty,  which  consists  in  doing  what  ons  likes* 
is  altered  to  the  doing  what  ons  ought*  The 
gentlemen  who  have  spoke  with  to  much  seal* 
have  supposed  different  ways  by  which  sisvsfy 
commences;  but  have  omitted  one,  end  rightly  ; 
for  it  would  hare  given  a  more  iavoorable  ids* 
of  tbe  nature  of  that  power  against  which  Ihsy 
combat.  We  are  apt  (and  grant  aothoriiise 
support  this  way  of  S|icakin|^  to  eall  those  n»r 
tions  universally,  whose  internal  police  we  sre 
ignoitnl  oft  barbarians  ^  (thm  tM  QmkM,  jpsra 
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^i^laHjTt  ililcd  oraay  mitioM,  whoM  eutomf, 
SCMraUy  ceosidcveil.  were  tar  more  justifiaUe 
ind  commendable  thao  their  own :)  ttoforta- 
Mlriy«  froai  cmlling'  them  barbariaM,  we  are 
•plioibink  them  so,  and  draw  ooDcliiaioos  ac- 
nrdio^y.  There  sre  slavei  in  Africa  by  cap- 
ittky  in  wmr,  bottlie  namber  tar  from  great; 
tbeoooDtry  is  divided  into  many  smalJ,  some 
peat  lefritories,  who  do,  in  their  wan  with  one 
mother,  use  this  custom.  There  are  of  theae 
pmple,  meo  who  have  a  aense  of  the  right  and 
viue  of  freedom  ;  but  who  imagine  that  of- 
teaees  agminat  society  are  punishable  justly  by 
the  aevere  law  of  aervitude.  For  crimes  against 
property,  a  eoDsiderable  addition  is  oiade  to  the 
■amber  of  ahiTes.  Tliey  have  a  process  by 
which  the  qtmotity  of  the  debt  is  ascertained ; 
and  if  all  the  property  of  the  debtor  in  goods 
sad  chattels  is  insufficient,  he  who  haa  thus 
disBpatcd  all  he  has  besides,  is  deemedpro- 
pcrtj  himaelt';  the  proper  officer  (sheriff  we 
nay  call  hina)  aeizes  the  insolvent,  and  dis- 
psaes  of  him  as  m  slave.  We  donH  contend 
wider  which  of  these  the  nnfortaoate  man  in 
question  is ;  but  bis  condition  was  that  of  ser« 
vitede  in  Africa ;  the  law  of  the  hmd  of  that 
couBtry  disposed  of  him  as  property,  with  all 
theoonsequebces  of  transmission  and  alieaa* 
tion  ;  tbe  sutales  of  the  British  Ic^gialatore 
eoufirm  this  condition ;  and  tlins  he  was  a  slave 
both  in  law  and  fact.  I  do  not  aim  at  proving 
tbcee  pmnta;  not  because  they  want  evidence, 
but  bscaiMe  tbey  have  not  been  controverted,  to 
my  veoollestion,  and  are,  I  think,  incapable  of 
dm  JnK  Mr.  Sicnart,  with  this  right,  crossed  tbe 
Atlantic,  and  wss  not  to  have  tbe  satisfactioo  of 
dteovcfiiig,  till  atler  his  arrival  in  thb  country, 
thai  all  rctatioo  between  him  and  tbe  negro,  as 
mualer  and  servant,  was  to  be  matter  of  oon- 
troversy ,  aud  of  long  legal  disqoisition.  A  few 
wotds  may  be  proper^  conseroiog  the  Rnmian 
oiaTC.  and  the  proceedings  of  nie  House  of 
OosumosiB  on  that  ease.  It  is  not  absurd  in 
the  idea,  as  quoted,  nor  improbable  as  matter 
of  fiMC  ;  the  ezprcsaion  haa  a  kind  of  absurdity. 
I  Unifc,  withoot  moj  prejudice  to  Mr.  Steuart, 
or  the  merita  of  this  cause,  1  may  admit  tbe 
utmssi  possible  to  be  desired,  as  §u  as  the 
case  of  thai  alave  goes.  The  master  and  slave 
were  both,  (or  should  have  been  at  least)  on 
their  eomiog  here,  new  creatorea.  Russian  sla- 
very, and  even  tbe  snbordination  amongst  them- 
sdveo.  In  tbe  degree  they  use  it,  is  not  here  to 
be  tolerated.  Mr.  Alleyne  justly  observes,  the 
Municipal  regulations  of  one  country  are  not 
biudiu^^oo  another;  but  docs  tbe  rehtfioo  cease 
where  the  nodes  <rf^  creating  it,  the  degreea  in 
which  It  subsists,  vary  ?  1  have  not  beard,  nor, 
1  fancy,  is  there  any  intention  to  affirm,  the 
I  of  onaeler  and  servant  ceases  here?  I 
I  tbe  municipal  relations  differ  in  dif- 
nies*  according  to  humanity,  and 
A  dislioction  wss  endeavoured  to 
kesttbffsbed  hrtweeo  natural  and  municipal 
fehttsBs;  hot  the  natural  relations  are  not 
liMe  sal y  wbicb  attend  the  person  of  the  man, 
f!U9§imamt9^^  intb  which  the  — ''-  ' 


■re  most  closely  connected:  manicinal  1ows« 
strictly,  ars  those  confined  to  a  particular  place  ; 
politinl,  are  those  in  which  the  municiual  lawa 
of  many  states  may  and  do  concur.  The  rain* 
tion  of  husband  and  wife,  I  think  mvaelf  war* 
ranted  in  questioning,  as  a  uatnraf  relation ; 
dees  it  subsist  for  life;  or  to  answer  the  natural 
purposes  which  may  reasonably  be  soppooed 
often  to  terminate  sooner  f  Yet  this  is  one  of 
those  rehtions  which  follow  a  man  every 
where.  If  only  natural  rehitioiis  had  that  pro* 
perj^,  the  effect  would  be  veiy  limited  indeed. 
In  fact,  the  municipal  laws  are  principally  em* 
ployed  in  determining  the  manner  by  which 
relationa  are  created ;  and  which  manner  varies 
in  various  countries,  and  in  the  same  coumir 
at  different  periods ;  the  political  relation  itsdf 
continuing  usually  unchanged  by  the  change 
of  place.  There  is  but  one  form  at  present 
with  us,  by  which  tbe  relation  of  husband  and 
wife  can  be  constStoted ;  there  was  a  time  whea 
otherwise :  I  need  not  say  other  nations  have 
their  own  modes,  for  that  and  other  ends  of 
society.  Contract  is  not  the  only  means,  on 
tbe  other  hand,  of  producin|[  tbe  rehuion  of 
master  and  servant ;  the  magietratea  are  em* 
powered  to  oblige  persons  under  certsin  cir* 
cumslances  to  serve.  Let  me  take  notice,  nei* 
ther  tbe  air  of  Enehuid  is  too  pnre  for  a  slave 
to  brsathe  in,  nor  have  the  laws  of  Engbmd 
rejected  servitude.  Villensse  in  this  country 
is  said  to  be  worn  out ;  the  propriety  of  tbe 
eipression  strikes  me  a  little.  Are  tbe  lawn 
not  existing  by  which  it  waa  created  P  A  mat- 
ter of  more  curiosity  than  use,  it  is,  to  enquire 
when  that  aet  of  people  ceassd.  The  statute  of 
did  not  however  abolish  villenage  in 
it  left  persona  of  that  condition  in  the 
ssme  state  as  before ;  if  their  descendants  are 
all  dead,  the  gentlemen  are  right  to  say  the 
sulgect  of  those  laws  is  gone,  but  not  the  lew  i 
if  tbe  subiect  revives,  the  lew  will  lead  tbe 
sulgect.  If  the  statute  of  Charles  the  9d,  ever 
be  repealed,  the  law  of  villenage  revives  in  i^ 
full  force.  If  my  learned  brother  the  scQeant, 
or  the  other  gentlemen  who  argued  on  the 
supposed  sttbfMst  of  freedom,  will  go  thrm 
an  operation  my  reading  amoros  me  will  ^ 
sufficient  lor  that  purpose,  I  shall 
aa  property.  I  won't,  I  assure  them,  make  a 
rigoroua  use  of  my  power ;  I  will  neither  sell 
them,  eat  them,  nor  part  with  them.  It  would 
be  a  great  surprise,  and  some  inconvenience, 
if  a  foreigner  bringing  over  a  servant,  as  soon 
as  be  got  hither,  must  take  care  of  bb  carriage, 
hia  horse,  and  bimssif  in  whatever  method  he 
might  have  the  luck  to  invent.  He  must 
find  hia  way  to  London  on  foot.  lie  telh  his 
servant,  Do  this ;  the  servant  replies,  Betiore  I 
do  it,  1  think  fit  to  inlbrm  you,  Sir,  the  fiiut 
step  on  this  happy  land  sets  all  men  oo  a  per- 
fect levd ;  you  are  juat  aa  much  obliged  to 
obey  m  V  oommaads.  Thus,  neither  snpeii^, 
or  interior,  both  go  withoot  their  dinner.  We 
shnuld  find  singular  comtbrt,  on  entering  tbe 
limita  of  a  foreign  conntry,  to  be  thoa  at  onoa 
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ti9««  Ttig  g»iiUei«)PD  have  qoIIh!!^  ifiore 
reading  (bao  1  ha?e  leiswre  to  coUecli  or  ia* 
4l^y  (I  KttWt  own)  if  I  had  teiaiice.;  vtsy- 
Il^i4abl9  (laiiif  Imve  beeu  lak«Qi  ami  very  inger 
nioiy^,  M»  <M(ll«otins:.  tb«  tenltqieBlB  ojf  other 
OQMPlriea,  wbkb  1  f  hall  net  much  re9&r4l,  aa 

rvu^  the  pitmi  or  jurisdictioo  of  tbia  court. 
HuUipd,  SQ  far  from  perfect  freeilom,  (1 
mieak  fbom  k^ontledge)  there  are,  who  without 
I^^Biog.coQiieioiis  of  oootract,  have  for  ofTeMcei 
nerpeiual  lahouri  imposed,  and  deathtthe  ooo* 
ditioD  #DDez«d  ^  qoq- performance.  £itb«r 
all  the  differentraviks  moat  he  allowed  qaiuraU 
which,  is  uoit  cfidily  eooceived,  or  these  att^ 
political  ouesi  .which  cease  not  oo  change  oC 
Boil.  But  in  what  maoner  i&  the  negror  (» 
be  tveated  ?  How  far  lawful  to  detain  him  f 
My  foptman,  according  to  way  agreement,  ia 
obliged,  to  attend  me  fi^lhis  city,  or  he  ia  not ; 
if  no  condition,  thai  he  shall  not^  be  obliged, 
fipQgi.  beaee  he  ie  obliged,  and  no  injury  dona 

A  servant  of  a  sheriff,  by  the  command  of 
hie  snaster,  Uid  hand  gently  on  aaoAher  «Br- 
vant  of  his  maater,  and  brought  him  before  bin 
«Miater»  wfIio  hjnieekf  eompeUed  the  servantJo 
hi»  diit,y;  an  nction  of  i^ssauk  and  battery^ 
and.falee  Hoptiaanrntnt,  vsae  brought ;  and  A^ 
principal  quemsfft  waa,.on.  demusrer,  wbather 
the  w^ter  Qoald<oommand  the  sevvmut,  llwagli, 
1^  eaiglit  hawa  justified  his  taiupg.ofi  thea^r^ 
Wil'byJiie.  PHrnh^nda?  The  oonrenienoe  of 
tM  IMihlio  ia  far  het(en  provi<led  ft>r,  by  tliia 
urmte  aalhprity  oC.  the  maaler,  thna  i£  the 
Iaic6ilnesi|  oH  Ine  eoromand  were  liabln  to  ha 
li%i)ted  ev^vy  tipMs  a  servant  thought  fit  to  bm 
Qp^ignni  avi  Vooblesome* 

Js  theMAidouht,  bufca /negro  might  ioterpoaa 
ia  the  ddbnne  «f.  a  master^  or  a,  niaster  iu  do- 
fenctt  of  ae  asifso  ?  If  to  aU  purposes  of  ad- 
aa«tage«  mnlualtty  veqnirea  the  rule  to  extend 
tp.ihoie»of  disadvantnge.  U  is  said,  at  do*^ 
formed  by  eontraet,  no  restraint  can  bepAabedi 
hm  flpoMEaet.  Whiobnvor  way  it  was  fjans^ 
tMe  eonsequanoes,  good  or  iU^  follow  fram  tb* 
r^ion,  ooi  libe  manner  of  producing  U.  .  1. 
najr  •bseraot  Iheseis  ao  estiibliahment,  by 
whush  magistrates  compel  idle  ordiasohite  peiw 
800%  of  varioMa  ranks  and  denonMationsi  to: 
nerve.  In  the  case  of.appseniiees  bound  out 
b5  the  pmish,  neitlier  the  tsade  ia  left  to  tlie 
ohoioe  of  ibose  wb<t  ase  to  aenve,  nor  the  eon* 
■egl  of  partiea  necessasy;  .  no  joontimot  there* 
fore  ia.  made  ia  the  former  inatance,  nonnin 
theiatler;  the  iluty  Mmains  the  same.  The 
csaae  ol'  eoMlrafit  for  hfe  quoted  fsom  the  year- 
hookaiwaareeegntsed  as  valid;  thesplemttity 
only  of  an  ioanrumeot^  judged  requisite.  Your 
lordshipe,  .(ibis,  varielv  of  aervioe,  with  divcML 
Other  aarta,  ^istn^  by  law  here,)  have  the 
nptien>of  ohmng  him  amongst  those  serrnnta 
whioU  he.  moot  veseasblee  in  oonditMns  there- 
fiureir  (jt  aaema  la  soe)  are  by  law^  authonsifd  to 
^nCiref  a  aemien  for  life  in  the  slave,  that  he« 
ing  a  past  oi'  hie  aityatioa  before  hia  oomiog 
bitlier }  whsab,  as  not  inoompatihie,  but  agree* 
imf  flvilh  oiM>  Iniao*  may  justly  suhnst  liere  t  f 
I  fliiihl^jH9^nuiiit  Moasaanly 


aa  a  eooseqoence  of  a  pnrvtMie  right  i&  Mr. 
Sleaart^  whioh  our  institutions*  not  dtflnolvingft 
confirm.  I  don*t  intiat  on  all  the  oonsequencen 
of  viUeoage;  enough  is  estahlished  for  our 
cause,  by  aupportiog  the  centinuanoe  of  tiie 
service^  Much  has  been  endeavoured,  to 
raise  a  distinetion,  as  to  the  InwfuUiesa  of  tb« 
negroes  commencing  slave,  from  the  difiiculty 
or  impossibility  of  discovery  by  what  meanaa 
under  what  authority,  he  became  auch.  Thin, 
I  apprelieadt  tf  ai  curioua  search  were  made, 
not  utterly  ipaxplicahle ;  nor  theJegalit^  of  his 
original  servitude  difficult  to  be  proiea.  Bat 
to  what  end  ?  Onr  legislature,  where  it  finds 
a  relation  eiialing,  supports  it  in  all  auita« 
bie  oonsequeneea,  without  using  to  enquire 
bow  it  commenced.  A  man  enU^  for  no  ape* 
eified  time;  the  contract  in  oonstrootion  off 
law,  is  for  a  yeav :  the  legislature,  when  once 
the  man  is  enlisted,  iuterpoees  annoally  te 
continue  him  in  the  service,  as  long  aa  the 
public  has.  need  of  htm.  In  times  of  puUio 
danger  he  is  fbnoed  into  the  service ;.  the  Jawe 
from  thenoe  forward  find  him  a  aoldien,  make 
him  liable  to  all  the  burden,  itonfer.  all  the 
rights  (if  any  rights,  there  are  of  that  atale) 
and  enforce  aU  penalties  of  neglect  ofniny  doty 
iathatpsofeseion,  as  much  and  aa  abanlutely, 
as  if  b js  contract  be  had  ao  disposed  of  Jum* 
•elf.  if  the  Court  ase  ^  neoessity  of  eeterin^ 
into  the  lai^.fieU  of  argement,  as  to  nght  ^ 
the  Uttfortenate  man,  and  seovice  appvan  to 
then*  deducihie  from  a  discussioa.  of'  that  ee- 
tore  tahim^  I  neither  doubt  they  wiU,  nor  wish 
^they  aheuld  not.  As  to  ^ba  puispete  of  Mr^ 
fiteuart  and  captme  KiKwIea^  ipy  argemeut 
^pea  est  nequiri  trover  sheeld  lie,  aa  for  re^ 
edvering  of  pvopeety,  nor  teaipam :  a  fosm  of 
aotion  theie  ia^  thewnt  Per  l^uad  Servitiaoi 
Ami^t,  for  loss  of  aervioey  which  the  Coort 
woald  base  veoognined  ;  if.lhey  alkiwed  the 
meanaofistting  a  rights  tkey  allowed  the  right. 
The  opinsoe  oited,  to  poove  the  negroea  free  on 
earning  hither,  only  deciaeea  them  not  aale« 
able ;  does  not  tak&away  their  service.  I  voald 
say,  before  I  eonelode,.not  forthe  sake  of  the 
eoni^  of.  the  audience;  .the  ooatter  noei  in 
qnestioD,  intere8in..the.  sisal  for  fireedom  of  no 
person,  if  truly  oonsidered;  it  being  onlv| 
vphetfaer  I  must  apply  to  a  cenrttof  jnetfoe,  An 
a  oaae,  where  if  the  aervant  was  an  £ogliah* 
nMe  i  might  nae  my  private  authority  io  en* 
foree  the  perfbrmaoce  of  the  aerilce,  aoooetf- 
ing  to  its  natute,)  or  may,  withmit  feeoe  er  out- 
rage, take  mj  servant  myael^  or  by  aamher.  . 
I  hope,  therehiee,  I  ahalt  not.sufier  in  the  opi- 
woo  of  those  vboae.  honest  passioea  are  firadi 
at  the  name  of  slavery.  I  hope  I  have  not 
transgressed  my  duty  to  hunsenity  }.  nor  doobi 
I  yourlordshipni  diaoherge  of  yours  to  jnatioe* 

i>49y,  Serj  ^My  learned  friend  haa  tbengJbt 
proper  to  consider  the  qnestion  in  the  hegtn^ 
ning  of  his  speech,  as  ol'  great  tmportaocsos 
it  is  indeed  so ;  hut  not  for  Uieee  rcasona  prin-« 
cipally  asaigned  by  him.  1  appsehend,  mj 
kvdy  the  honetir  ef  Bogland,  the  hononr  of 
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the  liwt  bf^ery  Sn^Klbmsn,  iMre  or«bro«i, 
is  BOW  csoneerncd.  He  obienrM,  ihe  mimber 
is  14,000  or  I5,000  ;  if  «>,  higb  tioM  to  |ilit 
•B  eod  to  tlie  practiee;  more  etpenially,  (itice 
tBey  mail  be  eeol  baek  m  slaves,  lboug:li  ser- 
Twis  herew  Tbe  iooreate  of  tiicfh  inhabitants, 
Mt  iolereated  in  ike  prosperity  of  a  etfuntry^ 
is  rery  perttidoas  ;  in  an  isJand,  which  cad,  as 
■Kh,  BOl  ezteod  its  limits^  nor  eoaseqiieDtly 
■liataia  more  than  a  certain  number  or  inha- 
kitiBls,  daagteniui  in  excess.  Mouey  from  fo- 
w^  trade  (or  nmy  ether  means)  is  not  the 
veslth  of  a  oatioo  ;  nor  oondticea  any  tbinff  to 
•spfMirt  H,  aOy  fai*ther  than  the  produce  of  the 
arth  will  answer  the  demand  of  necessaries. 
]b  that  case  money  enriches  the  inhabitants, 
u  bemg  tbe  commoD  representative  of  those 
secessaries  ;  bat  this  representation  is  merely 
ins^'aary  and  nseless,  if  tbe  encreaae  o^*  peo- 
ple exceeds  the  annual  stock  of  provisions  re* 
^site  for  their  subsistence.  Thus,  foreign 
toperflttous  inhabitants  augmenting  perpetu- 
iHy,  are  ill  to  be  allowed  ;  a  nation  of  enemies 
it  tbe  heart  of  a  state,  still  worse.  Mr.  Dun- 
Btsg  availed  himself  of  a  wrong  interpretation 
of  tbe  word  <  natural :'  it  was  not  used  in  the 
lease  is  wbich  he  bought  fit  to  usderstasd 
tint  capressioo  i  it  was  need  as  moral,  whi^h 
DO  lavs  can  supersede.  All  contracts,  I  do 
Bot  venture  to  asflert,  are  of  a  mbral  natiwe ; 
kt  I  know  not  any  law  to  confirm  an  immoral 
cootraet,  and  execute  it  The  contract  of 
Binisge  is  a  mmral  contract,  e^tahlislied  for 
onrtl  purposes,  ebfofcing  moral  obligations ; 
tbe  r^t  of  takuQ^  property  by  descent,  the 
Iri^itimacy  of  children ;  (who  in  France  are 
eoaridered  legitifwate,  though  born  before  the 
onrriage.  In  Borland  not) :  these,  and  n^any 
other  conseqtt^<!es,  Qow  from  the  marriage 
property  solenmiaeed ;  are  governed  by  the  mn* 
lieipJ  lavrs  of  that  parlictiflar  state,  under 
wboss  institutioDS  the  contracting  and  disposing 
piities  Kre  as  sul»iccts ;  snd  by.  whose  esta* 
Uished  forms^liey  submit  the  illation  to  be  re* 
gahted,  so  far  as  its  consefjuences,  not  con* 
ccnuag  the  moral  ohligiation,  are  interested, 
b  tbe  case  of  Tliom  shid  Watkins,  in  which 
Tour  ferdshtn  was  dbunsel,  detenntseil  before 
M  Bai^Wioker-A  main  died  in  England, 
with  cffe^tn.  in  Scotland ;  having  a  brotlierof 
tbe  wbele»  and  a  aialer  of  the  half  blood :  Ibe 
haer,  by  the  lawn  of  Scotland,  oauld  not  tdke. 
TbebroOierafipliesfor  sdmhiislration  to  teke 
Hk  whole  esta*n,  real  and  personal,  into  his 
osB  hands,  ft»r  Ins  own  use ;  the  sister  files  s 
kill  nrChaneery.-  The  tbeiijMr.  Attomey-Ge* 
anal  puts  in  miit^er  for  the  defendant;  and  af« 
firan,  ihe  entate,  as  bmg  is  fioetlsnd,  sod  de- 
ttniog  frdm  a  fiootDhnsan,  ^should  be  got* 
vemed  by  -thmt  law.  Lord  Hardwicke  oMer- 
nkd  the  abycctioD.* against^  the  aidter's  tabisgg 
Atthred  these  ^o>ss  tio  pletenoe  for  it ;  and 
Spoke  as  thie  effect,  [and  nearly  in  tbe  foN 
kwisg  orordii — ««  Sd|ipose  a  foreigner  bds  af- 
fedi is otar steekn,  hod  dlesebraad';  t^ydiikst 
be  diowiboted  neooni^g  to  the']aws4  doi  ibf 
tba  piKe  wfatffw  his  leiiMa  lure,  bat  of  thdMd 
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which  ^  asnbjeet  be  beksfad  'ki  Ike 
f  f  his  death .  '*;  All  relatiooaigoy^rn^  k^r  nin^ 
nioipal  lawa,  must  be  so  for  dependant  eH 
theok,  that  If  tbe  parties <cbange  their  ooostry 
the  muniotpal  laws  give  way^  if  oontradidety 
to  the politioalreguMenai^f  thai  other cgsstryk 
rSeethe  cases  cijied  in  Fabriga««.  Mostyu)  nl/*] 
In  tlie  case  of  master  and  slave,,  h&ai^  no 
moral  obligation,  but  toaoded  on  piinciplei^ 
and  supported  by.  practice, « utterly  foreign  to 
tbe  laws  and  customs  o^  this  eonntry^the  kw 
cannot  recegniee  such  relalioo. .  The  arfihr 
ments  founded  on  muoioipal  ragulatioaa,  csn* 
sidered  in  their  proper  nature,  havebsA  Weaiel 
so  fully,  so  learnedly,  and  ably,  assoaroe'-ls 
leave  any  room  for  observations  on  that  sub- 
ject :  any  thing  I  eoultl  ofier  to  enfbfce^  would 


were  «i«  uv  mwm }  vr  wra'i^wa 

it  will  not  permit  alave^«na> 

bile,' suspended  durhig  th&iilea* 

ister.    The  inslanoo  of'  master 


rather  appear  to  weaken  the  prO|H 
pared  with  the  strength  and  pi^priety  with 
which  that  aobjeot  has  already  been  esphiined 
and  urged.  1  am  sot  concerned  to  dispstev 
Ihe  negro  may  contract  to  serve  %  nor^deny 
the  relation  between  them,  while  liecsMbocs 
under  his  original  proprietor's  roof  and  pro* 
tection.  It  is  remarkable,  in  all  Dyer,  (kw  I 
have  caused  a  aearch  to  be  made  as  far  «a  the 
4th  of  Henry  the  Sth,)  there -is  not  one  ieatanee 
of  a  RMm's  being  held  a  villein  v^o  tlentrd 
himself  to  be  okie ;  norican.l!find  a  coufessian  of 
villenage  in  those  times.  [iMtd,  Man^M  g^^ 
Tbe  last  confeaSion  of  ^vilteaage  exiaait,  is  in  the 
19th  of  Henry  the  6th.]  If  aie  Court  wobid 
acknowledge  the  relSlion  of  master  and  ser* 
rant,  it  certainly  would  not  allow- Ibe  most  «d* 
ceptfonsble  part  of.  slaveiy;.  that  of  ketng 
obliged  to  remove,  at  the  will  of  •the-maslalv 
f>om  the  protection  of  thialand  of  liberty^  toe 
eountry  wbere  there  am  no  lawa;  X>r  faardl^ws 
to  insult  him. 
|)ended  for  a  whiloy 
aitre  of  the  master. 
alMl  servant  eomme^ng  without  contract ;  mod 
that  of  apprsniices  against  th^  will  of  tfae:par* 
lies,  (the  latter  found  in  its  toSaeqtteDees>ieK* 
eeedingly  pernicious ;)  bath  these  are  providfad 
by  special  etatutseof  our  tifwn  munioipal  lnw« 
If  made  in  'Fmsce,  or  any  where  but  bem^ 
they  would  not  have  been  binding  liere.  To 
pitnisb  not  even  a  crisiinal  for  ofileaosaaeeiast 
the  •  hiws  of  another  country ;  to  set  me  a 
galley-slave,  who  as  a^ala^e  by  bis  crinne;  and 
makeaslflive  of  akiegro^  who  is  one, 'by  his 
complcxlen ;  is  a  crueltt  and  sbsunfity  thstl 
trust  will  never  take  plaoe  bete :  suck  as,  if 
pvomulged,  would  make  Bngland  a  distgrses-to 
all  the  nations  under  beilveo  :  fertile  reducing 
arman,  guiltless  of  any  offence  against  4ho 
l«wa,to'tbe  condition  of  slavery,  the  w^trst^aod 
moat  abfect  stale.  Mr,  I>umiing  has  m^ntAailed^ 
what  he  is  pleased  to  term-  rphJiosopbiMd-end 
HiSral  grounds,  1  thinks  or  somelliiog  4e  'thai 
effett,  of  slavery  ;.snd  would  nat*by  ftoynieana 
hkve  ua  think  disl-espeotfuliy  off  those  Ualiona^ 
wbotai  we  mistakenly  .cnll  kari)tnans»  nqerely* 
for 'carrying  on  •tlial  trade  t.  for  my  ^ly.^n 
may  be- warranted,  1.  balia«e,itt  a  Arming  ihn 
mentlity  or  pvepnifly  :of''the  praatiee^dofnno^ 
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lej  DMKe  Bisvw  or  waon 
'  the  air  of  fingkud;  1 
I  been  gradually  purifyiDg 
of  Elisabeth.    Mr.  Dod- 


llieir  headi;  they  make  elafii  of  when 
they  thiok  fit.    For   "  -  -     .     .     - 

ihiDk,  heirever,  it  baa 
ever  aiooe  ibe  reign  of 
BiBg  aeeipi  to  have  diaeovered  ae  mticb,  aa  he 
fieda  it  ehaogea  a  alave  mto  a  aerraot ;  thongh 
«nbappily  he  doea  sot  think  it  of  efficacy 
eooogfa  to  prevent  that  pestilent  diaeaae  r^ 
'vivingy  the  inatant  the  poor  man  ia  obliged  to 
^it  (voHmtarily  quits,  and  legally  it  seems  we 
eoffht  to  say,)  this  happy  eoontry.  However, 
it  haa  been  asserted,  and  is  now  repeated  by 
ne,  this  air  is  too  pore  for  a  slave  to  breathe  in : 
I  trast,  1  shall  not  quit  tbia  coort  withont  cer- 
tun  conviotkm  of  the  tmth  of  that  aasertion. 

Lord  Jfent^Ssld.— The  qneslion  is,  if  the 
•wner  had  a  right  to  detain  the  slave,  for  the 
eending  of  him  over  to  be  soM  in  Jamaica. 
In  fiveer*aiz  caaeaof  this  nature,  I  have  known 
it  to  be  aocomoBodated  by  agreement  between 
thepattiea:  on  ita  firat  coming  belhre  me,  I 
atnmgly  recommended  it  here.  But  if  the  partiea 
will  Have  it  decided,  we  must  give  oor  opinion. 
Compassion  will  net,  bo  the  one  hand,  nor  in- 
convenience on  the  other,  be  to  decide ;  but  the 
law :  in  which  the  difficulty  will  be  principally 
from  the  inconvenience  on  both  sides.  Con- 
tract for  sale  of  a  skve  is  good  here ;  the  sale 
is  a  matter  to  which  the  Uw  properly  and  rea- 
dily attaches,  and  will  maintain  the  price  ac- 
cording to  the  agreement  Bot  hero  the  per- 
son or  the  skive  himself  is  immediately  the 
olqect  of  enquiry;  which  makea  a  very  ma- 
terial difference.  The  now  question  is,  Who- 
therany  domimon,  authority  or  coercwn  can 
he  exercised  in  this  country,  on  a  slave  aeoord- 
kigto  the  American  lawa?  The  difficulty  of 
adopting  the  ralatkMi,  without  adopting  it  in 
all  Its  consequences,  ia  indeed  extreme ;  and 
yet,  many  of  thoae  consei|uences  are  absolutely 
contrary  to  the  municipal  law  of  England. 
We  have  no  authority  to  regokte  the  condi- 
tiona  in  which  law  shall  operate.  On  the 
other  hand,  sheuki  we  think  the  coercive  power 
cannot  be  exerciaed :  it  is  now  about  50  yean 
since  the  opinion  given  by  two  of  the  greatest 
men  of  their  own  or  any  Umea,  (since  which  no 
contract  has  been  brought  to  trial,  between  the 
maaters  and  slavea;)  the  aervice  performed  by 
the  slavea  without  wagea,  is  a  clear  indication 
they  did  net  think  tbeinaelves  tree  by  coming 
liither.  The  eettinff  14,000  or  16,000  men  at 
once  kiose  by  a  solemn  opinion,  is  very  dis- 
agreeable in  the  effecta  it  threatens.  There 
is  a  caae  in  Hebart,  (Coventry  and  Woodfall,) 
-"-  I  a  nnao  had  contracted  to  go  as  a  ma* 
but  the  now  caae  will  not  come  within 
ecisMm.  Mr.  Steuart  advances  no  claims 
en  contract ;  he  rests  his  whole  demand  on  a 
fight  to  the  negvo  as  slave,  and  mentMoa  the 
pnrpeae  of  detamnre  to  be  the  aending  of  him 
over  to  be  sold  in  Jamaica.  Jf  the  parties  will 
iMve  jndgBMnt,  *  fiat  justitia,  ruatcmlnm ;'  let 
joatice  be  done  whatever  be  the  consequence. 
401.  a^head  may  net  be  a  high  price ;  then 
A  lasn  lUWws  to  the  pronrwtsta  of  above  . 
1  I 


r00,000l.  sterling.  How  wouU  the  law  stand 
with  respect  to  their  settlement ;  their  wages  ? 
How  oMny  actions  for  any  slight  coercion  by 
the  master  f  We  cannot  in  any  of  theae  points 
direct  the  law;  the  law  must  rule  us.  Jn 
these  oarticulars,  it  may  be  matter  of  weighty 
consioeration,  what  provisions  are  made  or  set 
by  law.  Mr.  Steuart  may  end  the  question, 
by  diachaiging  or  giving  freedom  to  the  negro. 
I  did  think  at  first  to  pot  the  mstter  to  a  more 
solemn  way  of  argument:  but  if  my  brothers 
aj^ree,  there  aeenis  no  occasion.  I  do  not  ima- 
gine, afler  the  point  has  been  discussed  on  both 
sides  so  extremely  well,  any  new  light  could  be 
thrown  on  the  subject.  It  the  parties  chuse  to 
refer  it  to  the  Common  Pleaa,  they  can  eive 
themselves  that  satistactkin  whenever  they 
think  fit.  An  application  to  parliament,  if  the 
merehants  think  the  question  of  great  com* 
mercial  concern,  is  the  best,  and  perhspa  the 
only  method  of  settling  the  point  for  the  future. 
The  Court  is  greatly  obliged  to  the  gentlemen 
of  the  bar  who  have  appke  on  the  subject ;  and 
by  whose  care  and  abilities  so  much  haa  been 
effected,  that  the  rule  of  decision  will  be  re- 
duced to  a  very  easy  comjiSM.  1  cannot 
omit  to  express  particular  happiness  in  seeing 
young  men,  just  called  to  the  bar,  have  been 
able  so  much  to  profit  by  their  reading.  I 
think  it  right  the  matter  should  stand  over ; 
and  if  we  are  called  on  for  a  decision,  proper 
notice  shall  be  given. 

Trinity  Term,  June  S«,  177S. 

Lord  Manifield, — On  the  partof  Sommersett, 
the  case  which  we  gave  notice  should  be  de- 
cided ibis  day,  the  Court  now  proceeds  to  give 
its  opinion.  1  shall  recite  the  return  to  the 
writ  of  Habeas  Corpus,  isthe«ground  of  our 
determination ;  omitting  only  words  of  form. 
The  captain  of  the  ahip  on  board  of  which  the 
negro  was  taken,  makea  his  return  to  the  writ 
in  terms  signifying  that  there  have  been,  and 
Btill  are,  slavea  to  a  great  number  in  Africa ; 
and  that  the  trade  in  them  is  authorised  by  the 
lawa  and  opinions  of  Virginia  and  Jamaica ; 
that  ihey  are  goods  and  chattels ;  and,  as  such, 
saleable  and  aoM.  That  James  Sommersett  is 
a  nc«ro  of  Africa,  and  lone  before  the  return  of 
the  king's  writ  wss  brought  to  be  sold,  and  was 
aold  to  Charles  Steuart,  esq.  then  in  Jamaica, 
and  haa  not  been  manumitted  since ;  that  Mr. 
Stenart,  having  occaaion  to  trensact  basineas. 
came  over  hither,  with  an  intentk»n  to  return  ; 
and  bronghtSommeraett  to  attend  and  abide  with 
him,  and  to  carry  him  back  as  soon  aa  the  hosi- 
nem  should  be  trensacted.  That  such  inten- 
tkm  has  been,  and  still  continues ;  and  that  the 
negro  did  remain  till  the  time  of  hii  departure 
in  the  aervme  of  bia  maater  Mr.  Stenart,  and 
quitted  it  without  bia  consent ;  and  thereupon, 
betore  the  return  of  the  king's  writ,  the  said 
Charles  Steuart  did  commit  the  dave  on  hoard 
the  Anne  and  Mary,  to  safe  custody,  to  he  kept 
till  he  should  set  sail,  and  then  to  be  taken 
with  him  |o  Jamaica,  and  there  aold  as  a  slave. 
And  this  ia  the  cause  why  be,eaptatii  Knowleap 
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who  was  then  and  dow  it,  comauuiiler  of  the 
iMTe  Teasel,  then  anil  oow  lying  iu  the  rirer 
tfTbimes,  did  the  said  negro,  oommitted  to 
ni  custody,  detain ;  and  on  which  he  now 
nodcTt  him  to*  the  orders  of  'the  Court.  We 
PJ  tUdue  attention  to  the  opinion  of  sir  Philip 
lorke,  and  lord  chtncellor  Talbot,  whereby 
tbey  pledged  themselTes  to  the  British  pknters, 
ibr  all  theleg^al  consequences  of  sIotcs  coming 
over  to  this  kingdom  or  being  baptised,  recog- 
nised hy  lord  Hardwicke,  sitting  as  chanoellor 
en  the  19tb  of  October,  1749,  that  trover  would 
lie:  that  a  notion  had  prevailed,  if  a  negro 
came  over,  or  became  a  Christian,  he  was 
emaodpated,  but  no  ground  in  law :  that  he 
and  lord  Talbot,  when  attorney  and  solidtor- 
scneral,  were  of  opinion,  that  no  such  claim  for 
traedom  was  valid  ;  that  though  the  statute  of  te- 
Boresbad  abolished  rilleins  r^pardanttoa  manor, 
yet  bedid  not  oooceire  but  that  a  man  might  still 
Moomea  villein  in  gross,  by  confessing  himself 
aoch  in  open  court.  We  are  so  well  agreed, 
that  we  think  there  is  no  occasion  of  having  it 
signed  (as  I  intimated  an  intention  at  first,) 
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before  all  t|ie  jadges,  as  is  usoal,  for  obvions 
reasons,  on  a  return  toa  Habeas  Corpus.  The 
only  question  before  ns  is,  whether  the  cause 
on  the  return  is  sufficient  r  If  it  is,  the  negro 
must  be  remanded ;  if  it  is  not,  he  must  ba 
discharged.  Accordingly,  the  return  sutes, 
that  the  skve  departed  and  refused  to  serve  ; 
whereupon  he  was  kept,  to  be  sold  abroad.  So 
high  an  act  of  dominion  must  be  recognized  by 
the  Urn  of  the  country  where  it  is  used.  The 
power  of  a  master  orer  his  slave  has  been  ex- 
Iremely  different,  in  different  countries.  The 
state  of  slaverjT  is  of  such  a  nature,  that  it  is 
incapable  of  being  introduced  on  any  teasons, 
moral  or  political,  but  only  by  positive  law,  which 
preserves  its  force  long  after  the  reasons,  occa- 
sion, and  time  itself  from  whenoeit  wasdreated, 
is  erased  from  memory.  It  is  so  odious,  that 
nothing  can  be  suffered  tp  support  it,  but  posi- 
tive law.  Whatever  inconveniences,  therefore, 
may  follow  from  the  decision,  I  cannot  say  this 
case  is  allowed  or  approred  by  the  hw  of 
England ;  and  therefore  the  black  must  be 
discharged. 


549.  Proceedings  in  an  Action  by  Mr.  Anthony  Fabrigas,  against 
Lieutenant-General  Mostyn,  Governor  of  Minorca,  for  False 
Imprisonment  and  Banishment ;  first  in  the  Common-Pleas, 
and  affcerv^ards  in  the  KingVBench:  14  George  IIL  a.  i> 
1773—1774.* 


|[The  IbQowuig  Case  is  taken  from  the  Trial, 
which  was  printed  from  the  Notes  in  short- 
hand of  Mr.  Gnroey,  soon  after  the  hearing. 
From  the  Address  to  the  Boolueller,  which 
preecded  the  Trial,  it  is  plain,  that  Mr.  Gur- 
net was  employed  to  take  notes  for  the 
plaintiff^  and  that  the  Trial  was  published  by 
tiie  plaintiff  or  his  friendg  i\  Former  EtU^ 
laon.] 

In  the  Common  Pleas,  Guildhall. 

AvTBONT   Fabrioas,   gent.   Plaintiff.     John 
MosTTN,  esq.  Defendant. 

Catuuel  for  the  P^ia/i^—Mr.  Serjeant 
Gljnii,  Mr.  Lee,  Mr.  Grose,  Mr.  Peckham. 

iUmmael  for  the  DefendaiU.-^Mr.  Serjeant 
Bavy,  Mr.  Serjeant  Burland,  Mr.  Serjeant 
Walker,  Mr.  Buller. 


*  See  9  BUckstone,  9S9.   Cowp.  161. 
f  The  title  of  the  proceedings  first  published, 
'       only  the  trial  of  the  cause  at  Nbi  Prius 
Mr.  Just.  Gonld,  who  sat  for  the  chief 
of  the  Common  Pleas^  was  thus  ex* 


^  The  Phweediags  at  large,  in  a  Caose  on 
■a  iletioo  brooght  by  Anthony  Fahrigaa ,  gent. 


The  Court  being  sat,  the  jury  were  called 
OTer,  and  the  folbwing  were  sworn  to  try  the 
issue  joined  between  the  parties. 

Jury. 

Thomas  Zachary,  esq.  Mr.  Thomas  Bowlby, 

Thomas  Ashley,  esq.  Mr.  John  Newhall, 

David  Powel,  esq.  Mr.  John  King, 

Walter  Eaver,  esq.  Mr.  James  Smith, 

Mr.  William  Tomkyn,  William  Hurley,  esq. 

Mr.  Gilbert  Howard,  Mr.  James  Selby. 

Mr.  Peckham,  May  it  please  yonr  lord- 
ship^ and  yon  gentlemen  of  the  jury,  this  is  an 
action  for  an  assault  and  fhlse  imprisonment, 
brought  by  Anthony  Fabrigas  against  John 
Mostyn,  esq.  The  plaintiff  states  m  his  decla- 
ration, that  the  defendant,  on  the  1st  of  Sep- 
tember, 1771,  with  force  and  arms,  made  an 
assault  upon  him  at  Minorca  and  then  and 
there  imprisoned  him,  and  caused  him  to  ba 


against  lienleitant-general  John  Mostjm,  go- 
vernor of  the  ishmdof  Minorca,  colonel  of  the 
first  regiment  of  dragoon  guards,  and  one  of  the 
grooms  of  his  majesty's  hed*chaodMr;  Ibr 
False  Imprisonment  and  Banishment#om  Mi- 
norca to  Carthasena  in  Spain.  Tried  betbra 
Mr.  Just.  Gould,  in  the  Court  of  Common- 
Pteee,  m  Guildhall,  Loadoni  on  the  ISth  #f 
Q 
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canrieil  from  BUnorct  to  CorthigeM.iil  Spoin. 
Tliere  is  a  iecood  eoaoi  io  tbe  dccUrmtioii^  for 
w  agg^ali  juid  falw  impraiMuiMiift,  io  wbick  tbe 
TboM  iqioricA  he  lays 


to  bis  dftiMKe  et  10,000/.  Te  thio  dedemtioor 
tbe  defeodeot  bat  pleaded.  Not  Goilty ;  and 
for  fertber  plea,  bat  admitted  the  cbaiffoa  na 
the  deelaralioo  mentiooed,  hot  jottifica  what  h*. 


July,  1773.  Contaioing  tbe  erideooe  MrMim 
M  deli?ei»d  by  tbe*  witoeMM;  with  all  tbe 
epeecbea  and  argameiita  of  the  ooanael  and  of 
the  court" 

Before  tbo  Trial  tbera  was  tbe  following  Ad- 
dms  to  tbe  Bookteller. 
.  <«  I  am  very  glad  to  fiod  yoa  are  goiog  to 
f^blifb  tbe  trialbetween  Fabngas  and  Sloatj^D, 
as  tbe  Imowledge  of  tbe  partioiilara  of  this  in- 
teresliog  eause  must  be  worthy  tbe  altentioD 
of  tbe  public 

«'  As  1  baf  e  passed,  a  great  perl  of  my  life 
ta  Minorca,  and  bare  some  knowledge  of  the 
parties,  I  wss  mduoed  from  cortosity  with  many 
others  to  attend  this,  trial  at  Ooildbal^  where  I 
was  greatly  surprised  to  hear  theaccountgiven 
by  governor  Mostyn's  witnesses,  Mess.  Wright 
and  UackeUar,  of  the  constitution  and  form  of 
government  of  that  isknd. 

**  I  did  mdeed  expect  that  Mr.  Fabrigas's 
counsel  would  have  odled  witnesses  to  contra- 
dict the  venr  extraordinary  account  those  gen- 
tlemen had  given,  which  they  might  easily 
have  done  by  any  person  who  had  the  least 
knowledge  of  the  matter.  I  suppose  they 
did  not,  either  from  thinking  the  subject  im- 
material to  their  case,  or  perhaps  to  preserve 
to  Mr.  Serj.  Glynn  the  closure  of  the  trial  by 
that  most  eloquent  and  masterly  reply  with 
which  it  was  concluded. 

"  Whatever  the  motives  6f  Mr.  Fshrigas's 
counsel  might  be  for  leaving  this  account  un- 
contradicted, I  think  it  very  ikiaterial  that  the 
world  should  not  now  he  misled,  ss  they  would 
be,  should  they  read  tbe  evidence  of  these  gen- 
tlemen, and  nptbe  informed  of  their  mistakes ; 
I  can  them  mista)^es,  for  however  extraordinary 
.some  parte  of  their  depositMna  may  appear  to 
an  observant  reader,  I  am  unwilling  la  chaige 
them  with  any  otber.crime  than  ignoraneew 

<*  I  am  therefore  induced  to  trouble  you  with 
this  letter,  that  Qf  not  too  late)  you  may  pub- 
lish it  with  the  tnal;  rovso)eobjeetis,thattbe 
public  may  be  apprixeo  of  the  mismformation 
given  by  these  gentleasen.  I  do  not  expect 
that  the  hare  contradiction  of  an  anonymous 


sidenMe  number  of  inhabitants,  in  a  countrji. 
governed  by  law,  and  which  is  part  of  tbe  do- 
minions of  the  crown  of  Great  Britain,  should 
have  had  some  very  urgent  and  apparent  cause 
to  make  necessary  that  slavery  wnich  English- 
men abhor,  and  if  it  exists,  must  have  been  es- 
tabliahed  by  some  particular  provision.  If  it 
had  been  said,  that  in  tbe  fort  of  St.  Phillip^ 
in  time  of  aclual  siege,  an  absolute  military  go- 
vernment must  prevail,  the  objecte  and  the  rear 
sons  oouki  easily  be  understood.  Bat  to  say 
that  in  time  of  profound  peace  not  only  the  in*- 


person  shouhi  overset  tbe  declarations  upon 
of  two  gsntlemen  given  in.  open  oourt.    All  I 


IS,  to  apprize  tbe  puUioof  the  troth,  and 
to  leave  thesn  to  make  such  farther  mquirip  aa 
they  shall  think  fit. 

«« Tbe  purport  of  that  part  of  the  evidenoe 
given  by  those  gentlemen,  wbioh  I  mm  to 
dispute,  was,  that  a  part  of  the  island  caUed 
the  amvai  ofBt  PbilMp^s  w  not  under  the  juris- 
dictMo  of  tbe  msgistratss,  nor  governed  by  the 
asme  lavs  whieb  prevail  in  the  rest  of  tbe 
'  tat  ia  under  thesole  authority  of  the 
oi#  and  baa  no  law  but  hb  wiH  and 


govcrneSi 
pleasure. 


that  so  very  extraordinary 
'  '  despwm  fiir  a  oon- 


habitanto  of  fort  St.  PbiUip's,  but  all  those  of 
the  arraval,  which  contains  a  lar^  district  of 
country,  with  msoy  hundred  inhabitants,  living 
out  of  all  reach  of  the  garrison,  shonki  be  sub- 
ject not  to  military  government,  for  that  has  its 
written  laws  and  forms  of  trial,  but  to  the  ab- 
solute will  of  the  governor,  without  any  law  or 
trial,  is  in  itself  so  absurd,  and  so  contradictory 
to  every  idea  of  reason,  justice,  and  the  spirit 
with  which  this  country  governs  ite  foreign  do- 
minions, that,  I  trust,  my  countrymen  will  not 
believe  such  a  monster  exists  in  any  part  of 
this  empire,  without  better  proof  than  the  in- 
formation of  these  gentlemen. 

«» I  would  not  have  tbe  reader  think  that  this 
strange  idea  originated  in  tbe  brain  of  Mess. 
Wright  and  Mackellar,  for  I  know  it  is  a  fa- 
vounte  point,  which  the  jfovemor  of  Minorca 
bss  endeavoured  to  establish  ;  not  so  tnucb,  I 
believe,  for  the  pleasure  of  exercising  absolutn 
authority,  as  on  account  of  some  good  perqui- 
sites, which  he  ei^ys,  and  which  can  be  de- 
fended on  no  other  ground. 

•«  To  establish  this,  it  has  been  endeavoured 
to  alter  the  ancient  distribution  of  tbe  distrieta 
or  termmosof  the  isUnd  from  four  to  &ve. 

**  The  four  terminos  Cieutadella,  Alayor, 
Marcadal,  and  Mahon,  have  their  seperate 
magistrates  and  jurisdictions,  and  comprehend 
the  whole  isUind.  The  arraval  of  St.  Phillip's 
was  always  a  part  of  the  termino  of  Mahon  ; 
in  order  therefore  to  establbh  the  goTemor»n 
claim,  it  became  necessary  to  set  up  the  srra- 
val  of  St  PhHlip's  ss  a  separate  and  distinct 
termino.  If  this  conki  be  done,  it  ceased  to  be 
within  the  jurisdiction  of  the  magistrates  of  thn 
island,  who  have  power  oi\ly  in  Iheir  four  tcr- 
minos,  and  accordingly  Mess.  Wright  and 
Mackellar  advance,  that  there  are  five  teminon 
instead  of  four ;  but  those  who  are  acquainted 
with  the  island  well  know,  that  this  ie  a  medera. 
invention;  that  in  the  records  of  the  country, 
there  h  not  the  least  fbundatTon  for  such  an 
idea ;  on  the  contrary,  that  every  proof  of  the 
reverse  exists.  The  inhabitants  of  the  arraval 
are  subject  to  tbe  particular  jurate  of  Mahon, 
they  difler  in  no  respect  fVom  the  other  inbabi* 
tants  ot  that  termino,  and  the  judges  posetsn 
and  exerdse  the  same  jurisdictton  and  autho- 
rity in  the  aitavalt  sstbegr  do  iA  tbe  Other  parts 


^]  JPabrigas  v.  Mostgn* 

^  <loM»  ^  •HedKiMT  ^^^  tb«  plaintiff  endea- 
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v^MKtd  to  opente  m  mutiny  aiiioog  tbe  inhabit 
tela  of  MinQTca,  wbereupOD  the  defenilaDt,  u 
go? tnior,  w«s  obliged  to  aeiae  tbe  pbtintiff,  to 
coafine  hioi  six  days  in  priaon,  and  tben  to  ba 
uib  him  to  Cnnfattrena.  aa  it  waa  lawfal  foi 


for 


bim  to  do.  iTo  this  plea  tbe  plaintiff  replies, 
and  aaya,  thai  the  defendant  did  ananlt,  impri- 
ion,  and  baniah  him  of  bia  own  wrongf,  and 


.  withoni  any  auch  eauae  aa  be  baa  abore  al 
ledfed,  and  thereupon  iaaoeia  joined.  This, 
mtleoMo,  ta  the  nature  of  tbe  pieadhiffs.  Mr. 
oo^cant  Glyon  will  open  to  you  tbe  fiicta  on 
whieh  our  declaration  ia  founded,  and  if  we 
Mpport  it  by  evidenee,  we  abaU  be  entitled  lo 
your  verdieti  with  auch  dauMgaa  aa  tbe  injury 


Soj.  Gfymm,  Biay  it  pleaae  your  lordabip, 
.and yon  ^tlemea  ef  the  jnry, I  am  df  ooan- 
ad  m  tbia  canae  for  the  plaintiff.  Gentlemen, 
•  thia  iaan  action  that  Mr.  Fabrigaa,  a  natire  aad 
inhabitant  of  the  ialand  of  Mmoroa,  has  broogfht 
againal  the  defendant,Mr.  Moatyn,  bia  majeaty 'a 
governor  io  that  ialand,  for  asaaulting,  fatee  im- 
•ptiaooing,  and  buDiabing  him  to  a  finreign  ooun- 

2r,  the  domhiioaa  of  the  king  of  Spain.    Mr. 
oatyn  baa,  in  tbe  first  place,  pleaded  that  be  is 


of  the  ialand,  which  could  not  be  the  caae,  if 

tbe  cUim  aet  op  by  tbe  governor  really  existed. 

**  N^  proof  whatever  baa  been  or  can  be 

pradoced  that  thia  claim  baa  any  foundation ; 

*     1  did  Meaa.  Wright  and  Mackelhtr  at 


tenapi  to  give  any  but  their  own  aaaertiona. 
The  only  thing  thai  bad  the  leaat  aimihtude  to 
proof,  waa  their  saying,  that  in  one  instance 
the  olBoer  acting  aa  coroner  to  examine  a 
earpoe  that  had  met  with  a  violent  death  in  the 
amnval,  aafced  the  goveraor'a  leave  before  be 


'^Thiafaet  I  do  not  pretend  to  dispute;  it 
.piovea  Dolbing ;  and  waa  evidently  only  a  maik 
of  reapect,  which  it  ia  no  wonder  magiatratea 


r  magiatratea 
in  that  island  pay  to  a  governor  who  really  baa 
aa  naaeh  power.  But  to  have  made  this  amonnt 
to  any  Miing  like  proof,  it  abonid  have  been 
'ahewn,  that  tbe  like  attention  waa  not  paid  to 
the  governor  at  Mahon,  and  in  other  parte  of 
tho  lahuid.  The  truth  is,  that  tbe  inhabitanta 
are  ao  dependant  on  the  militory,  that  I  have 
known  the  same  civility  shewn  m  another  part 
of  the  island  to  the  officer  who  happened  to 
and  there,  but  certainly  without  any  iu- 
i  of  aorreDdering  to  bim  their  authority 


Wright  and  Mackellar  abo  aaid, 
that  the  Minor^na'  claimed  to  be  governed 
mmOimu  by  the  Bagliab,  aad  aometimea  by 
the  Spaniah  lawn,  aa  suited  best  for  tbe  mo- 
meal ;  but  imiauated  that  the  Spanish  kws 
pmailed,  and  that  by  them  the  governor  bad 
a  right  by  bia  aoie  authority  to  banish. 
«<  The  foct  meet  undoubtedly  ia,  that  Mi- 
eooqoerad  eoontry,  preaervea  its  an- 
(the  Spaoiah)  biwa,  tOf  the  eonqoeior 
itogivo  them  oth^a;  and  therefore  aa 


not  goiltY  of  thoae  injuriea ;  m  tbe  next,  be'haa 
ofierad  thia  juatifioation  for  himself,  that  the 
plaintiff,  Mr.  Fabrigaa,  was  guilty  of  practicea 
tending  to  sedition,  and  that  Mr.  Moatyn,  for 
such  misbehaviour,  by  bis  sole  aotborHy  aa 
governor,  thought  proper  to  inffiet  up^  biiU  aa 
a  puuiabment,  what  Mr.  Pabrigat,  in  bis  ^• 
olaration,  complains  of  as  a  grievance.  Thia 
Mr.  Moatyn  takea  upon  bim  to  insist,  in  an 
English  court  of  justice,  is  the  jutt'rfiable  ex* 
erdse  of  an  authority  derived  from  tbe  orown 
of  Eqgland.  And  tbe  facta  which  he  under '^ 
takea  tboa  to  justify,  are,  in  tbe  first  place,  k 
length  of  aevere  imprisonment  upon  a  native  of 
the  island  of  Minorca,  a  subject  of  Great  Bri- 
tain, living  under  the  protectioo  of  ihe  English 
hiws;  and,  secondly,  by  bis  sole  authority, 
without  the  intervention  of  any  judicature,  the 
aeuding  him  into  exile  into  the  domlniona  of  a 
foreign  prince.  Gentlemen,  aome  obeervatieba 
mutt  atrike  you  upon  the  very  state  of  thia 
plea  $  tbey  must  ahirm  yon,  and  you  mnat  be 
anxioua  to  know  the  particulars  of  that  caae,  to 
which,  in  tbe  aense  of  any  man  who  baa  re* 
ceived  bia  education  in  this  noontry,  or  ever 
conversed  with  Engliabmen,  it  can  be  applied 
aa  jnatificatmn ;  mat  caae,  therefore,  1  will 
ahortly  atate  to  you  :— Mr.  Fabrigaa  ia  a  gen- 
tleman of  the  island  of  Minorca,  of  aa  good  a 
condition  aa  any  inhabitant  of  that  ialand,  of  M 
foir  and  unblemiabed  a  character  too  aa  that 
ialand  produces.    It  is  however  enough,  for 

England  has  not  given  them  others,  it  ia  true 
tbe  Spanish  laws  do  prerail  in  Minorca,  both  in 
civil  and  crimmal  matters,  among  themselves : 
vbut  it  is  equally  true  that  they  have  tbe  pro- 
tection of  the  £agliah  lawa  against  their  go- 
vernor, who  cannot  be  amenable  to  their  ImI 
lawa,  and  that  however  deapotically  a  Spimlth 
governor  may  formerly  have  acted,  It  cannot 
be  tbe  law  of  Spain,  or  of  any  country  (beeauae 
it  ia  contrary  to  natural  jnstice^  that  a  man 
ahould  be  condemned  and  punished  witboot 
either  trial  or  bearing. 

**lt  would  have  been  easy  for  governor 
Mostyn,  if  Mr.  Fabrigaa  bad  committed  a 
crieae,  to  have  followed  the  mode  of  procM- 
ing  eatabliahed  there  in  criminal  cases,  which 
ia  for  the  advocate  fiscal  to  prosecute  in  the 
court  of  royal  government,  where  the  chief 
justice  criminal  is  tbe  judf^e. 

«*  If  1  waa  not  afraid  of  aweHing  thii  letter 
to  too  great  a  length,  I  ahould  make  more  re- 
marks on  what  paaaed  at  thia  trial,  and  pomt 
out  many  more  inatancea  of  power  uuUiatiffably 
assumed  by  ibe  governors.  But  I  hope  that 
what  appears  from  this  pubi'ication  will  be  suf- 
ficient to  iaduce  adminiatration  to  consider  the 
state  of  Ibis  inland,  and  give  the  inhabitaata 
aome  better  aecurity  for  tbe  aafety  of  their  |ier- 
aons,  and  enjoyment  of  tbeir  property ;  for, 
exdoaive  of  the  nseanneaa  there  ia  in  ill  using 
those  who  cannot  resist,  it  is  undoubtedly  the 
heat  policy,  for  tho  hoooor  and  stability  of  our 
empire,  to  make  all  its  depe&dencica  happy  .*^ 
Ihrairr  Edition. 
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this  prewDt  purpoM,  to  My  that  Mr.  Fabrigu 
is  a  descendant  of  tbe  aotient  inbabitanU  of 
Minorca :  that  be  lived  there  under  the  capitu- 
lated riffbts :  that,  as  such,  tbe  national  faith  was 
pledged  tor  biseojoymeni  of  those  rigbtethat  bis 
tpcesters  capitulated  for;  but  what  is  of  more 
consideration,  being  bom  in  Minorca  since  its 
subjection  to  tbe  crown  of  England,  be  was  a 
free-born  subject  of  England,  and  claimed,  as 
his  birth -right,  tbe  privHeges  due  to  that  cha- 
racter, and  the  protection  of  tbe  English  laws. 
There  was  a  particular  stipulation  upon  tbe 
surrender  of  the  island,  that  every  occupier  or 
possessor  of  land  should  be  intitled,  under  cer- 
tain regulations  and  restrictions,  to  the  produce 
of  his  lands,  and  to  such  profit  as  by  his  in- 
dustry he  could  make  of. them.  Upon  that 
([round  a  dispute  arose,  to  which  alone  can  be 
imputed  the  displeasure  of  Mr.  Mostyn  to- 
wards tbe  plaintiff,  and  the  treatment  he  re- 
oeifed  from  him,  in  tbe  progress  of  it.  Mr. 
Mostyn,  as  goremor,  was  appealed  to,  and  bis 
good-nature  appeared  to  be  so  serviceable  to 
the  adversary  of  Mr.  Fabrigas,  that  early  in 
tbe  morning  Mr.  Fabrigas  was  suddenly  taken 
from  bis  house  by  a  file  of  soldiers,  and  by 
them  conducted  to  a  dungeon,  unaccused,  un- 
tried, unconvicted.  Thus,  without  any  form 
of  judicial  proceedfaigs,  this  gentleman,  who 
then  lived  in  esteem  in  tbe  island,  finds  him- 
self all  of  a  sudden  committed  to  a  dungeon,  a 
dungeon  that  was  made  use  of  only  for  tbe 
most  dangerous  malefactors,  and  that  only 
when  they  were  ready  to  receive  the  last  of 
punishments.  In  this  gloomy,  damp,  dismal, 
and  horrid  dungeon,  was  this  man  detained 
without  B.uy  previous  accusation,  without  any 
call  upbn  him  to  make  his  defence,  or  being 
informed  there  was  any  crime  or  offence  that 
was  alledged  against  bim,  and  without  any 
notice  either  to  him  or  bis  family.  When  be 
found  himself  in  prison,  there  was  humanity 
enough  in  tbe  breast  of  the  keeper  of  that  pri- 
son to  accommodate  him  with  a  bed ;  but  it 
seems  that  accommodation  was  by  tbe  power 
ofthat  island  thought  too  much  for  him,  and 
the  bed  wa^  taken  from  bim ;  a  check  was 

given  to  the  lenity  of  the  keeper.  No  notice 
aving  been  given  to  bis  family  that  they 
might  visit  or  administer  comfort  to  him ;  he 
did,  by  bumble  request,  desire  that  bis  wife 
might  be  permitted  to  visit  him ;  that  consola- 
tion too  was  denied  biro.  In  this  manner  was 
Mr.  Fabrics  deprived  of  his  liberty  for  a  con- 
siderable time.  It  is  unnecessary  for  me  to 
sUte  particularly  the  precise  time  that  this 
tmprisonment  continued ;  that  you  will  hear 
from  tbe  witnesses.  Nor  does  a  case  like  this 
depend  upon  minutes,  hours,  or  days,  but  Ibis 
is  the  nature  and  kind  of  imprisonment  that 
Mr.  Fabrigas  endured:  so  closely  watebed 
that  no  man  could  bare  access  to  him,  deprived 
of  the  consolation  of  his  family,  severed  from 
»ll  communication  with  bis  friends,  relations,  or 
^u»|uaintonce,  that  could  administer  tbe  least 
coiofbrt  to  him.  For  several  days  did  this  man 
pofltinue  under  this  imprisomneot,  nor  did  his 


snfierings  determine  with  it ;  bis  removal  fvoot 
the  dungeon  was  only  a  subsutnte  of  one  spe- 
cies of  cruelty  in  tbe  place  of  another:  for  the 
instant  he  was  taken  from*^ prison,  he  was  car- 
ried by  tbe  same  arbitrary  and  despotic  power 
on  board  a  ship,  without  any  previous  notice, 
without  any  tioie  allowed  bim  to  prepare  for 
his  departure,  without  tbe  ordinary  visit  or 
comfort  of  friends  and  acquaintance,  from 
whom  he  was  probably  to  be  separated  for  ever. 
Thus  was  this  man  taken  from  bis  native  coon- 
try,  and  tbe  insupportable  hardships  of  a  dun- 
geon were  followeuby  an  entire  expulsion  from 
his  country,  and  every  thing  that  was  dear  to 
him :  he  was  sent  inatanUy  on  board  a  ship  by 
force,  and  carried  to  Carlhageoa,  a  foreign 
country,  under  tbe  dominion  of  tbe  creikrn  of 
Spain.  This  is  tbe  nature  of  Mr.  Fabrigaa's 
case.  Now,  gentlemen,  for  a  moment,  1^  mo 
remind  yon  of  tbe  pretence  under  which  this 
imprisonment  is  inflicted.  It  is  said  Mr.  Fa- 
brigas excited  sedition,  or  attempted  to  ezcile 
sedition ;  that  he  acted  or  spoke  in  a  turbuleni 
and  mutinous  manner ;  and  therefore  that  tho 
governor,  as  his  plea  states  be  was  well  autho- 
rized to  do,  committed  him  to  prison,  and 
banished  him  out  of  the  island ;  or  rather  com* 
mitted  him  to  prison  for  the  purpose  of  banish- 
ing him  out  of  the  island,  for  I  believe  that  Im 
tbe  true  state  of  bis  plea.  Gentlemen,  yoa 
would  justly  sccuse  roe  of  a  great  and  wanton 
waste  of  your  time,  if  I  should  saya  great  deal 
for  the  purpose  of  exculpating  Mr.  Fabrigas 
from  tbe  charge  and  imputation  that  is  thrown 
upon  bim  in  this  place,  because  1  am  persuaded 
that  you,  an  English  jury,  if  yon  were  sitting 
in  judicature  upon  tbe  case  of  confessedly  tbe 
vilest  of  offenuers,  you  would  not  suffer  tlw 
atrocity  of  the  offence  to  mitigate  that  censura 
and  animadversion  which  is  4ue  to  a  behaviour 
like  this  of  the  governor's.  In  private  justice 
to  tbe  character  of  Mr.  Fabrigas,  and  not  as  the 
least  relating  to  any  question  here  to  be  tried, 
gendemen,  I  will  state  to  you  upon  what 
grounds  and  pretence  this  mutiny  is  alleged 
against  Mr.  Fabrigas.  Mr.  Fabrigas,  as  I  have 
told  you,  claimed,  among  all  the  other  inhabi- 
tanto  and  possessors  of  lands  in  the  island,  a 
right  of  selling  tbe  produce  of  his  lands,  under 
certain  restrictions.  The  produce  of  the  lands 
is  chiefly  wine :  Mr.  Fabngas  bad  a  consider- 
able quantity.  His  majesty,  by  bis  proclama- 
tion, bad  given  free  liberty  to  the  inbabitania 
of  that  part  of  the  island  where  Mr.  Fabrigas 
lived,  to  sell  their  wines,  the  price  being  first 
settled  by  tbe  authority  of  the  governor : — that 
price  is  called  the  afforation  price.  Notwitb^ 
standing  bis  majesty's  proclamation,  by  an  aot 
and  order,  not  of  governor  Mostyn,  but  of  his 
lieutenantrgovemor,  there  was  a  prohibition 
that  no  wine  should  be  sold  without  the  imme- 
diate authority  of  tbe  mustastaph.  An  appli- 
cation therefore,  by  Mr.  Fabrigas,  was  made 
to  this  ofiicer,  either  to  permit  him  to  sell  hia 
wines  under  tbe  afforation  price,  which  would 
be  for  the  general  relief  and  benefit  of  tha 
ishmdersi  and  of  the  garrisoDi  or  that  be  him^ 


irif  wmiia  boy  it  at  a  fixed  price.    This  offieer 
nfoMdto  comply  with  citker:  Mr.  Fabrigat 
thoefore  was  redoeed  to  the  neoeiaity  of  mak- 
Mf  aa  hnniMe  application  to  gorernor  Moalyo, 
tftpmnh  him  thia  alter netife,  either  to  aell  his 
wipe  under  a  certain  afibratioD  aod  rwilated 
pnee,  or  that  the  ffovernroent  would  bay  his 
vioe  of  him  lor  their  use,  or  the  use  of  the  ffar* 
rina.  Thia  netitioo  was  thoogrht  reasonabte  at 
int,  and  had  a  kind  answer;  it  was  receired, 
•ad  it  appeara  to  have  been  taken  into  oonst- 
dtfilioD,  hot  nothing'  was  done  in  oonseqnence 
•fit    Mr.  Fabrigas  therefore  repeata  his  ap- 
plicDtion,  and  he  receivea  encouragement  to 
apcct  that  the  reaaonableness  of  his  petition 
voohl  he  taken  into  consideration,  and  that  he 
•kouU  he  at  liberty  to  sell  tbe  produce  of  his 
laad.    Bat,  gentlemen,  at  last  this  answer  was 
pen  to  Mr.  FtdMigas:  that  if  it  appeared  to 
be  tbe  senee  of  a  considerable  number  of  tbe 
iahabitaots  of  the  island,  that  it  was  for  their 
Wnefiithat  anch  permission  should  be^^ren, 
bis  application  should  be  complied  with.    Mr. 
Fabngas  then  preparea  such  a  petition;  be  gels 
it  ngaed,  and  be  presents  it  to  gof  emor  Mostyn. 
Now,  gentlemcD,  here  it  is  impossible  to  state 
what  passed  between  th?  parties.    If  it  can  be 
pretended  that  there  was  any  thing  mutinous, 
BtepscSag,  or  improper,  in  this  last  petition,  I 
pfesome  that  petition  will  be  produced  lo  you, 
and  it  will  speak  for  itself;  but  some  indigna- 
tion was  conceived  by  governor  Mostyn  against 
the  plaintiff,  Mr.  rabrigas,  which  produced 
that    strange,  unaccountable,   unwarrantable, 
aad  alarming  conduct,  which  we  now,  by  evi- 
dence impute  to  Mr.  Mostyn.    For  gentle- 
Ben«  instantly  upon  this,  Mr.  Fabrigas  is  con- 
doeted  in  the  manner  before-mentioned  to  that 
hervtble  dungeon,  where  he  continues  for  a 
eonaiderable  time  under  such  orders  as  I  have 
staled  to  yon,  till  he  was  hurried  on  bosrd  a 
ship,  and  was  conveyed  to  Carthagena  in  Spain. 
Here,  for  the  first  timey   he  reoeivea  intelli- 
gence of  whet  was  the  nrovocation  that  he 
gare,  what  waa  the  ground  of  such  treatment 
o(f  hiflo,  what  charge  waa  imputed  to  him,  by 
what  antbority  he  was  so  detained  and  so 
treated :  for  here  appears  a  letter  under  the 
hand  of  governor  Mostyn,  avowing  this  act, 
and  telling  him  that  he  thought  it  necessary 
aad  cKpedient,  for  the  punishment  of  his  of- 
Umot^  to  send  him  into  exile,  and  to  direct  him 
to  be  conveyed  to  Carthagena  in  Spain.    Here 
ibea  jron  find  the  governor  avowing  the  whole ; 
aad  if  be  did  not  avow  tbe  whole,  you  could 
have  no  doid»t  onderwhat  authority  these  things 
were  dene;  because  you  will  bear  from  all, 
that  tbey  cannot  be  done  but  under  tbe  autho- 
rity of  tbe  governor.    Then,  gentlemen,  the 
imprisonment,  and  the  sending  this  man  into 
exde,  arr  the  nets  of  governor  Mostyn.    The 
iaprissoment  under  such  strange  aggravating 
circoiBstsaoes  of  horror  and  ignominy,  and  the 
«B<Bg  bun  witlHNil  notiee,  without  time  for 
prvparaljoo,  without  giving  bim  the  opporto- 
mty  of  jMyiog  the  least  attention  to  the  oon- 
of  ucetate  and  family,  uto  eiile ;  thsss, 
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gentlemen,  we  now  presume  to  treat  as  the 
acts  of  ^vemor  Mostyn;  abd  the  governor 
says,  he  is  iustiied  in  so  doing,  as  governor  of 
Mmorca.  I  should  be  glad  to  know  upon  what 
idea  of  justice  the  governor  grounds  that  pre- 
tence. I  conceive,  that  in  this  case,  there  can- 
not be  the  least  colonr  or  pretence  of  any  judi- 
cial examination,  or  the  least  form  of  judicial 
proceedings.  Governor  Mostyn,  alter  having 
been  guilty  of  this  outrage  to  tbe  plaintiff, 
wonid  have  acted  much  b^ter,  if  be  bad  not 
added  this  insult  to  the  kws  of  bis  country,  by 
an  authority  incompatible  with  the 
ible  idea  of  justice  tbat  can  be  enter- 
in  this  or  in  any  country  whatsoever. 
Gentlemen,  If  governor  Mostyn  complains  that 
justice  is  not  done  to  bis  defence  by  bis  plea, 
that  he  is  fettered  and  embarrassed  by  it,  and 
could  now  justify  his  conduct  upon  better 
grounds,  we  will  freely  give  bim  tbe  opportn- 
nity  of  doing  it ;  besb^l  do  it  in  what  cha- 
racW  he  thinks  proper.  If  be  has  acted  under 
tbe  colour  of  any  judicial  proceediiigs  in  civil 
ludicature,  let  those  proceedings  be  produced, 
let  bim  desert  and  abandon  the  shameful  plea  tbat 
he  has  presented ;  bebasevenour  liberty  to  do 
it.  If  the  governor  means  to  be  juntiBed  in  his 
militarv  character,  I  need  not  tell  you,  gentle- 
1,  thai     " 


flat  it  is  necessary  in  that  character,  that 
there  should  be  judicial  proceedings  likewise 
of  a  miliury  court  of  jdstice.  I  will  be  bold 
to  say,  that  the  idea  governor  Moatyn  has 
adopted,  that  the  lives,  fortunes,  and  being  of 
the  inhabitants  of  the  island  oC  Minorca  are  at 
hia  mercy,  and  tbat  by  his  sole  authority  he 
can  inflict  bonds  and  imprisonment  on  any 
inhabitant  of  that  bland,  is  tbe  single  idea  of 
governor  Mostyn ;  and  I  say  tbe  governos 
does  not,  in  thb  case,  talk  like  a  military  man, 
for  hia  ideas  are  aa  foreign  to  tbe  notions  of  a 
soldier,  as  of  a  lawyer.  Geotlemen,  this  is 
tbe  nature  of  tbe  case  that  we  shall  offer  to 
you,  and  which  we  shall  produce,  in  proof  to 
you  against  governor  Mostyn :  an  imprison- 
ment, if  it  had  been  attended  with  all  tbe  cir- 
cumstances  of  comfort  that  could  have  been 
administered  to  a  person  in  that  situation,  un- 
justifiable, and  witbout  colour  or  pretence  of 
legal  authority,  aufficient  to  entitle  this  ^tle* 
man  to  call  for  considerable  damages  trom  a 
verdict  of  a  jury :  a  banishment  into  a  foreign 
country  of  a  subject  of  England,  intitled  to  be 
protected,  to  whom  the  laws  cannot  be  denied 
without  breach  of  public  laitby  and  a  dan* 
geroiis  wound  to  tbe  general  system  of  our 
constitutional  liberties.  Thus,  by  the  sole  au- 
thority of  governor  Mostyn,  without  pretence 
of  judicial  examination,  was  Mr.  Fabrigas  sent 
into  bsnishment.  If  all  other  circumstanoes 
were  away,  the  being  sent  out  of  his  native 
country  by  an  arbitrary  act  of  the  governor  of 
that  island,  ia  surely  ground  enough  to  call  for 
the  moat  considerable  damages.  But,  gentle* 
men,  you  are  to  add  to  it  every  circumsUnoa 
of  discomfort.  He  was,  dunn^  the  whole 
time  of  his  imprisonment,  kept  in  a  gloomy 
dungeoQ  {  no  circumstaneo  o  ignoipioy  thtt 
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cMMaAwtthemtiidof  a  Mm  of  feeling  wat 
omitted :  he  wm  pot  into  •  pinoe  set  apart  and 
deagned  only  for  the  reception  of  the  wont  of 
toaleftcton,  aeclnded  from  any  conTonatioo  or 
communication  'with  bis  friends  or  acqoaint- 
ance,  his  nearest  relations,  his  wife  or  his  fa- 
mily, deprived  of  the  comfort  of  a  bed,  and 
oUif^d,  for  a  oonsiderabh!  nnmber  of  days,  to 
'  subsist  upon  bread  and  water.    This  is  a  case 
of  the  most  nnparalleled  craelty ;  the  most  in- 
l^nions  circumstances  of  torture  beioff  added 
to  the  most  unjoslifiable  and  the  most  lawless 
exertion  of  authority,  that  I  am  persnsded  has 
.ever  appeared  before  any  court.    If  ipvemor 
M ostyn  can  support  the  powers  of  this  claim, 
and   vindicate  himself,  as  governor,  by  the 
plenitude  of  his  powers,  ana  that  the  sole  ju- 
dicature of  the  island  resides  in  bis  person ; 
if  it  was  for  a  moment  possible  for  you  to  en- 
tertain the  idea  of  the  legality  of  such  a  power 
being  placed  hi  any  man,  in  consequence  of  an 
authority  derived  fiom  the  crown  of  Entpland : 
1  say,  if  it  was  possible  for  you  to  conceive  that 
•such  a  power  could  exist ;  try  him  even  by  that 
rule,  trjf  him  by  that  rule,  and  he  is  without 
excuse ;  for  the  most  despotic,  the  most  arbi- 
trary and  uncootroukble  power  that  is  ever  ex- 
ercised, professeth  at  least  to  act  by  calling 
ttpon  the  party  accused  to  make  bis  defence, 
«ml  I  believe  in  no  part  of  the  globe  is  it 
^looked  upon  as  jost  to  condemn  a  men  un- 
"heard.    Let  general  Mostyn  ti«vel  into  Asia,  or 
-visit  his  neighbours  oo*tbe  continent  of  Bar-; 
*bary,  lie  will  not  find  examples  there  to  justify 
bis  conduct,  in  any  of  the  oowers  assumed,  or 
in  the  use  he  has  made  of^  them :  for  if  their 
powers  tire  not  circumscribed  or  restrained  by 
'Sroy  laws;  if  they  act,  as  the  ffeneral  professes 
he  has  a  right  to,  by  their  sole  will  and  plea- 
sure ;  ff  that  is  the  rule  of  their  government, 
•yet  still  there  is  an  idea  of  a  principle  of  na- 
tural justice  that  should  govern  their  proceed- 
^ings  there ;  at  least  an  appearance  of  it  they 
are  anxious  to  produce.    I  never  heard  in  my 
-life  that  it  was  the  avowed  privilege  of  any 
«ooniry,  that  a  man  should  be  charged  widb 
an  offence,  that  he  received  the  punnhment 
for  that  offence,  without  the  offeuce  being  ex 
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«« Governor,  4ake  your  ideas  of  la#  firoan  Bar- 


baiy  or  Turiceytproduee  your  precedent,  India 
or  negro  law,  yen  ane  atiil  unable  to  juattfy 
your  oondnct."  Gentlemen,  thcoe  a»e  ibe 
lanoes  we  are  to  lay  before  yon  in  ovi- 
Tbe  governor  may,  if  he  plrnaas,  en- 
deavour to  ohaige  Ibis  gentlemaa  with  uMitiay. 
If  he  does,  1  nresnmo  he  will  adduce  bin  proof 
of  it.  But  ir  it  was  possible  to  decide  tbat  Mr. 
Pabrigas  was  a  motmoua  man,  though  toe  ne- 
verse  of  that  oharacier  is  but  justice  to  hhn  ; 
nay,  if  yon  conU  decide  that  be  was  the  worst 
and  most  dangerous  of  ofieoders,  govomor 
Moetyn's  ceodnot  is  still  draiitute  of  any  colour 
of  justice  or  law.  Hb  conduct  is  totally  ua* 
warrantable,  *aad  the  fnvience  ho  has  bero  set 
up,  that  be  is  a  prince  with  a  power  unbounded 
and  unlimited  by  any  rnle  or  law  whatsoever, 
that  he  isauthonzed  to  act  by  bis  own  will  and 
pleasure,  must  represent  this  case  in  ao  alarm- 
mg  a  light  to  you,  that  I  am  persuaded  that 
you,  who  have  lafcen  your  id^as  of  law  and 
justice  from  conversation  with  Engltaliaieo, 
and  observation  on  the-  English  ooosiitutioo, 
will  give  aU  attention  to  the  particular  aoffer- 
ings  of  the  oMin,  as  well  as  to  what  you  owe 
toyooiselves,  your  country  and  posterity  ;  and 
we  trust,  even  in  the  very  best  conotructicm 
that  is  possible  to  put  on  governor  Mostyn's 
conduct,  that  you  will  think  the  ' 
in  the  declaration  are  not  extravagant. 


plained  and  stated  to  htm,  and  an  opportunity 
^iven  him  of  bearing  the  charge  and  the  evi- 
dence  by  which  it  was  produced  ;  but  this  is 
the  case  of  a  trensaclion  in  the  darir,  a  secret 
indignation  coooeived,  that  Jndignation  imme- 
diately foltowod  by  the  most  horrid  exertions  of 
power  upon  thepeffsou  of  Mr.  Pabrigas^-com- 
mitted  to  a  douf^eon,  and  unappriased  of  the 
ehaigo  against  him  till  seat  out  of  bis  native 
eouutry,  and  upon  the  voyaf^e  to  the  destined 
plaoe  of  bis  banisbment.  The  efier  made  to 
general  Mostyn  not  to  tie  him  down  merely  to 
the  jnstificatien  specified  in  his  plea,  btittpgive 
him  leave  to  oflfer  any  jtistifioatien  that  nay 
be  oonsislent  vrith  the  idea  of  civil  or  miiilary 
jmtice,  may  be  called   Insidioua,  because  I 


most  disbelieve  every  thing  suognOed  on  any 
,  if  I  think  the  offer  can  be  of  ao  benefit 


to  him  If  waoteds  bat  it  amy  ba  added  to  it, 


,  Basil  Cunningham  sworn. 
Examined  by  Mr.  Lte, 
Mr.  Lee,    You  are  in  aosiie  military  ca- 
pacity f-^Cnnntn^Aam.  Yes. 

Were  you  in  the  year  1771  in  the  iaiend 
of  Minorca^— Yes. 

lo  what  character? — Acting  serieant  m^or 
for  the  royal  artillery. 

Do  you  remember  Mr.  Antbonia  FMbngwm 
being  at  Minorca  P — Yes. 

Were  you  seijeant  major  at  the  tiflae  lie  waa 
seized  and  taken  into  ouslody  f — ^1  waa,  when 
I  saw  him  brought  into  prison. 

Do  you  rcuollect  any  orders  at  that  dnae 
coming  in  aoy  body's  name  touching  hia  ooq. 
finementP — ^There  waa  a  general  order  ^r en 
us,  that  three  more  men  should  be  added  to 
the  artillery  guard. 
Omrt.  Have  you  that  order?**-il.  Ne. 
Q.  Was  it  not  your  office  aa  serieaot  nanjer 
to  trauacribe  that  order  into  your  book  f-^.  I 
gave  that  Older  out  in  the  oompany*a-  nnioi 
nooiE*  I 

To  whom  doea  the  onslodv  of  thai  snler 
book  belonir?-*When  the  Wks  are  wriaten 
out,  they  give  them  to  the  captain  to  ^wlieuik 
thev  belong. 

Tbey  pnt  three  additieaal  men  aentry  mpsni 
that  oocasioar— Yes. 

Court.  Why  r— it.  To  do  duty  eeoa  tfa« 
prisoner  Mr.  Pabrigas.  ^^ 

How  loag  bad  Mr.  Fabrigas  bean  in  cib»> 
tody  at  that  time  when  this  order  waa  ^o^ea 
o«t  r  Was  it  ioraaediately  upon  his  oomiui^^  into 
m:  afkr  he  had  ^eee . 


put  thane  ?«^ 


it  fPM  tfatt  Mr. 
top— uLHewM  put 
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Tstkefeil  cf  mfreeolltctionylbdievealwiit 
iwcitj-fiMir  boars  after  be  bad  been  in  cii»> 
y^,  or  the  evcniD|r  of  Um  SMDe  dty ;  I  cati- 
Bot  ke  certain  as  to  tbat. 

Yocrcaa  teM  oa  vrbat  prison 
Fibiflfas  was  comasitteo  tof- 
bt0  p'riMNi  No.  1. 

WlMt  is  tbe  fpeoeral  ose  of  thai  prison  f  to 
«kit  if  it  applied  ? — All  the  piisoaers  that  are 
gtikj  of  capital  offences,  or  for  dssertion,  we 
cwmooly  pat  in  there. 

[h  yon  reoolleet  any  ciroomstanoes  attend^ 
io^  Mr.  Fabrigaa*s  ifiipnsoniiient  f  mention 
uy  (hat  oecor  to  yoo«  Do  you  rtoollect  tbe 
nnoer  in  which  ha  was  bro«|pfat  or  confined  ? 
-To  tbe  best  of  my  TeoeHeetion  he  was 
bMgbt  by  a.  party  of  soldiers,  whether  of 
ibe  fHh  rc^roent  or  tbe  6tb,  I  can't  say  ;  be 
■akroairht  in  bandcnfled,  I  think,  |Kit  am 
aoteeitaia. 

How  lonf  was  be  ooofined  there  ?•— As  oear 
al  eui  rBcollect,  aboot  fite  or  six  days. 

1b  that  prison  f — Yes. 

1>mg  bis  coafioemeat  there,  ean  yon  tell 
tbecoQrt  or  jury  whether  he  was  permitted  to 
bewitid  Mr  his  wife  or  femityP^-No:  tbe 


ovdera  that  he  sboaM  bsfe  no 
cMTciaation  witb   any  body  hot  the  prerost 


Do  yon  know  of  any  orders  that  be  should 
mbt  sesa  bat  by  the  prevoit  marshal  ?— The 
Mtry  ioformed  mo  that  woa  bis  orders;  be- 
iiia,it  was  pat  Into  the  general  orders  too. 

Sa).i)p9y.  Jfyonmeantoaieetthedefen- 
km  with  that,  yon  abould  prsdnce  the  order. 

Xr.  Lee.  Well  then,  we  shall  produce  it. 

d  la  fact,  do  jfou  know  whether  any  body 
wperaiitted  to  visit  him  hot  Ibis  prerost  mar- 
ikt?-il.  i  don't  know  of  any ;  If  they  did,  it 
vnoMtrary  to  ordara* 

Doyou  know  if  any  body  applied  to  lee 
bn?— Hb  wife  appliod  to  see  bim,  but  was 
nfaod,  as  I  was  Mifermed. 

What  ii  tbta  prevost  marshal  P^One  that 
Wi  tbe  cbam  of  all  prisonem  that  are  oon- 
Ufor  capiial  csriflMs;  he  has  the  keys  of 
ikepriooa. 

It  lUsaa  sBeentkner  too,  as  well  as  a  ffooJer  r 
-No.  * 

Cos  yon  teH  on  the  canse  for  which  this  gen- 
lleaa  was  oommitled— the  ooeasion  of  it  F— I 


.  i>oyoa  know  what  Mr.  Fabricas  isf— He 
■taiafaabiUnt  of  the  iaiand  of  Blinorca. 

AnaUte? — Yes:  aMinorqain. 

Do  yon  know  whether  Mr.  Fabrif  as  is  a 
^  of  any  property,  or  was  a  grower  of  any 
iota  upon  that  ishind  P  Do  yon  know  in  what 
*«er  be  lit ed  ? — He  Krcd  like  a  gentleman 

Were  yon  aoqnainted  with  any  dtanntes 
**<chiag  hia  liberty  to  aell  his  wine  P^l  know 
Mtitogatallof  it. 

Doyou  know  any  thing  of  what  happened 
^  Mm  after  his  oonfinementnn  this  prison  P 
*^  became  of  him  ate  P— He  was  sent  o«t 
•fi^isbuML 
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Do  yott  know  of  yoorown  knowledge  ft— 
I  did  not  see  him  taken  away. 

Do  you  know  of  any  ordera  tonebing  bin 
being  sent  P — 1  did  not  see  any  or49rB. 

too  being  at  St.  Phillip's  at  this  lime,  when 
be  was  in  prison,  you  can  tell  ns  whether  he  was 
tried  fir  any  omoe  previons  to  his  commit* 
ment  there,  or  after  P — No :  he  was  not  tried. 

Cros8*ezamination  by  Seij.  Davy, 

How  long  had  yon  known  this  Fabrigas  be* 
fore  tbe  time  of  his  heing  bfongbt  to  this  pri- 
son ? — I  bad  seen  bim  different  times,  being  in 
the  island  for  between  eight  and  nine  years. 

I  wish  to  know  in  the  first  place  whether  ha 
was  a  quiet  sobjeor,  or  otherwise  P— I  nerer 
beard  any  thing  to  tbe  contrary. 

Wbatr  but  that  he  was  a  quiet,  inoffensiTa 
subject  P — I  nerer  heard  to  the  contrary. 

He  was  looked  upon  as  a  rery  good  fiiead 
to  the  garrison,  1  beliere? — 1  really  can't  tell 
what  he  was ;  he  was  an  inhabitant  of  tbe 
iaiand.  I  don't  koow  that  e?er  I  spoke  to  hira- 
in  my  life. 

What  part  of  the  island  did  he  lire  in  P— At 
St.  Phillip's. 

There  it  was  he  was  imprissned,  I  presume  P 
-—Yes :  he  was  brought  a  prisoner  to  St.  Phil- 
lip's castle. 

I  think  you  say  yon  bare  been  in  the  isknd 
five  years  P— Almost  nine  Tears. 

Then  yon  were  there  berore  Mr.  Mostyn  was 
appointed  goremor  P*— Yes. 

Yon  were  there  in  governor  Johnston's  time  P 
—Yes. 

Were  yon  there  in  governor  Blakeney's 
time  P — No. 

Jama  Tweedie  sworn. 

Eiotmined  by  Mr.  Grou* 

What  were  yon  in  tbe  y;ear  1771 P— A  cor- 
poral in  the  royal  artillery  in  the  island  of  Mi- 
norca. 

Did  yon  see  the  phiintiff  brought  to  the 
cssileP — No:  1  did  not  see  him  brought;  I 
was  a  Serjeant  of  the  guaids  when  he  was  de- 
liyered  up  to  me,  from  tbe  ^lat  regiments 

'  Court.  Can  you  recollect  the  time  P — A»  No : 
it  was  some  time  about  the  middle  of  Septem- 
ber,  to  the  best  of  my  knowledge,  in  the  year 
1771. 

In  what  way  was  he  delivered  P — He  was 
delivered  to  me  in  the  prison  N^  1. 

What  were  the  particulars  of  that  delivery 
to  yon  ?  in  what  way  was  he  delivered  P — ^£(e 
was  in  but  a  very  mean  habit ;  for,  by  what  I 
could  learn,  his  clothes  and  every  thing  that  ha 
brought  in  with  him  had  been  taken  from  him. 

Counulfor  the  Defendant.  That  will  not  do. 
What  condition  was  he  in  P — A,  He  was  in  the 
prison;  he  had  been  in  the  prison  almost 
twenty-four  hours,  before  he  was  delivered  to 
the  artillery. 

What  orders  did  you  receive  concerning 
him  P— That  J  was  to  suffer  no  pefson  to  ap- 
proach the  grate. 

What  gnrta  P— The  priwn  doov* 
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U  GEORGE  III. 


AcHonJbr  False  Imprisonment^'- 


From  whom  did  yoo  receive  theie  ordenf-^ 
From  the  adjoUnt  lieuleoaDt  Frost;  be  was 
oor  actinfjf  aiyotaBt ;  he  read  the  orden. 

Not  to  let  any  ooe  come  to  that  grate  ?«— Or 
or  have  aoy  commuoicatioo  with 


bim,  upooanv  acoouot. 
.  Whose  orJeca  does  the  adjataot  fieateoaot 
give  out? — I  imagioed  it  was  a  general  order. 

What  do  you  mean  by  a  general  order  ? — 
Coming  from  the  commander  in  chief. 

Do  yoa  mean  from  |pDvemor  Mostynf — 
Yes :  he  was  commander  in  chief  then  of  the 
island. 

What  order  f 

8erj.  Davy,  I  will  give  yoa  no  trouble  about 
these  things.    With  regard  to  orders,  you  have 

S>en  us  notice  to  pnklace  the  orders.  The 
ct  is  as  you  contend.  We  mean  to  conceal 
DO  circumstances. 

Court.  I  think  the  right  way  will  be,  as 
it  as  now  admitted,  that  this  was  done  by  the 
defendant's  order,  to  proceed  with  your  parole 
evidence,  and  read  that  at  the  concfasion. 

Counul  fir  the  Plaintiff,  If  your  lordship 
pleases,  we  will  read  the  order  of  imprison- 
nent,  and  the  sentence  of  banishment. 

Th»  Aitoeiate.  The  title  is, 
^  Orders  given  out  to  the  troops  in  Minorca  by 
lieutenant  general  Mostyn,  governor  of  the 
island,  who  arrived  the  Slst  of  January, 
1771.  September  15:  In  order  to  relieve 
the  main  guard  at  8t.  Phillip's,  which  now 
wants  a  sentry  extraordinary  upon  Antonio 
Fabrigas,  confined  in  prison  >f"  1,  seneral 
Mostyn  orders,  that  three  men  be  added  to 
the  artillery  guard  in  the  castle  square,  as 
they  are  most  contiguous ;  and  that  doty 
taken  by  them,  the  sentry  must  be  posted 
night  and  day,  and  is  to  suffer  no  person 
whatever  to  approach  the  grate  in  the  door 
of  the  said  prison,  either  to  look  in*  or  have 
any  communication  with  the  prisoner,  the 
prevost  marshal  excepted,  who  is  constant- 
ly to  keep  the  key  in  his  possession." 

«<  To  Anthony  Fabrigas  de  Roche. 

**  Yoa  Anthony  Fabrigas,  inhabitant  of  the 
arraval  of  St.  Phillip's,  are  by  me,  chief  gover- 
nor of  Minorca,  banished  this  island  for  twelve 
months  from  tfie  date  hereof,  not  to  return 
liither  until  that  time  is  expired  at  your  peril, 
for  your  seditions,  mutinous,  and  insolent  be- 
haviour to  me  the  governor,  and  fbr  having 
dared  most  dan^rousiy  and  seditiouslv  to  raise 
donbts  and  suspicions  amongst  the  innabitants 
of  the  arraval  of  St.  Phillip's,  and  to  excite 
them  to  dispute  my  authority,  and  disobey  my 
cfrders ;  and  for  having  further  presumed  most 
dangerously  to  insinuate,  that  his  majesty's 
troops  un&r  my  command,  without  any  an- 
thority  from  them  for  such  false  and  scanda- 
lous insinuations,  were  imposed  upon. 

••  J.  MosTTN,  Governor." 

«  Mahon,  nth  day  of  September,  1771." 

Q.  You  say  you  received  this  order  to  pef- 
mit  no  person  to  approach  tb«  grate  of  the 
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or  have  any  communication  with  the 
plaintiff:  did  yon  obey  this  order  P— it  Yes. 

Did  you  •obey  it  strictly  P — Yes,  as  strict  u 
it  was  m  my  power. 

Did  any  person  apply  to  see  the  plaintiff  P— 
Yes,  his  wife  and  two  children. 

Were  they  permitted  to  see  him  P— No. 

How  near  were  they  permitted  to  come  to 
the  prison  P— As  nigh  as  I  can  guess,  about 
thirty  yards. 

They  were  not  permitted  to  come  nearer? — 
They  were  not  permitted  to  come  nearer. 

do  vou  know  in  what  way  the  pbuntiff  laid  f 
— He  lay  upon  the  boards. 

Were  there  no  beds  P — No  beds. 

Was  anv  bedding  sent  to  him  P<— I  saw  bis 
wife  with  bedding,  which  was  not  permitted  to 
be  brought  to  him. 

In  short,  tell  the  jury  whether  the  goard 
would  suffer  any  thing  whatsoever  to  pass 
them  P — if  they  did,  they  were  aare  to  come 
to  trouble,  to  panishment,  by  it;  and  I  an 
certain  they  never  did. 

Tell  us  what  his  subsistence  was?— Bread 
and  water. 

What  sort  of  soboistenee  has  a  deierter  if  he 
is  confined  in  this  place  P — It  is  a  general  role 
in  Minorca,  that  deserters  and  prisoners,  even 
for  capital  crimes,  should  have  provisions  sent 
them. 

What  provisions  P— Sach  as  the  island  af» 
fords,  bread  and  beef. 

Court,  Do  yoa  know  whether  any  provisions 
were  brooght  him  P— il.  I  never  saw  any ;  there 
was  such  a  strict  order,  that  nobody  ever  at* 
tempted  it. 

I  believe  there  was  an  air-hole  at  the  top  of 
thepri8onP-*Yea. 

Was  any  body  placed  over  the  air-hole  P— 
No ;  but  there  was  a  aentry  apon  a  bastion 
near  to  it,  who  had  orders  fl[iven  him,  that  no- 
body should  approach  this  air-hole. 

Upon  what  account  P — For  fear  any  thing 
should  be  dropped  down  to  him. 

Court.  Was  that  particularly  apoo  this  oc- 
casion, or  generally  when  deserters  were  there  P 
— No;  I  never  heard  a  drcumstanoe  of  the 
kind,  but  during  the  time  Mr.  Fabrigas  was  in 
prison. 

Did  yoa  know  the  plaintiff  P— Yes,  1  have 
been  at  his  house  several  times ;  I  was  at  the 
island  almost  nine  years. 

What  family  bad  heP— A  wife,  when  be 
was  in  prison,  and  five  children,  to  the  best  of 
my  knowled^. 

Now,  during  the  time  you  have  known  him, 
have  you  never  heard  him  say  any  thing  dis- 
respectful of  the  governor  P— No ;  be  only 
complained  of  his  wrdsbips,  of  his  own  bodily 
sufferings. 

William  Johns  sworn. 
Examined  by  Mr.  Peckham. 

Q.  Was  you  at  Minorca  in  1771  ?—d.  Yesw 
In  what  sitnatran  and  capacity  f— I  was 
garrison  gonner. 
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How  l6ii|;  were  yon  in  ibe  Maud  f— Almost 

m  ymi  know  Mr.  Pabrig^u  P^Yes. 
VfA  y<»a.kiiow  Mr.  Fabrigas's  Bitantii^D  in 
fut  island  ? — He   lifed  very  firenteel  iu   St. 

Dm  he  IWe  in  the  same  atete  as  the  principal 
ilihabitenfs  of  St.  Phit]ip*s  f^Yes,  as  much  86 
as  any  man  in  St.  Phillip's. 

Do  yon  remember  any  things  of  his  being 
imprbMicd  f — I  saw  him  orongbt  to  the  prison. 

In  what  manner  was  he  brought  P— 'By  a  file 
of  men. 

Were  his  hands  bound  P— T  cannot  say. 

Seij.  IXm.  1  admit  that  he  was  with  his 
hand*  boun<L  as  the  first  witness  said,  and  that 
be  was  kept  in  prison  by  order  of  the  gorernor. 

Mr.  Feckham,  Do  yon  admit  that  he  was 
hand-cttfied  P 

Serj.  Pdxy.  Yes,  that  he  was  hand- cuffed, 
and  kept  in  the  way  described  by  the  former 


Q.  Was  he  kept  hand-cuff^  in  prison  P— if. 
t  belief  e  not 

What  sort  of  a  place  is  this  prison  P— It  is 
set  mput  Ibr  capital  punishments,  for  prisoners 
thai  ure  nnder  sentence  of  death. 

Is  it  a  prison  dug  out  of  a  rock  P— It  is  a 
sutteiraneous  place  in  the  body  of  the  castle. 

Iff  it  under  ground  ?-^No,  under  the  top  of 
Ae  castle. 

Is'  it  a  ground  ^oorP— A  ground  floor,  I 
heiiere. 

This  being  the  prison,  and  vou  standing  iherl^ 
to  goanf  him,  do  yon  remember  any  of  his  chil- 
itSk  coming  to  see  himP— -I  saw  his  son  the 
first  day  be  was  confined  there,  a  boy  about 
15,  eome  to  see  hitn. 

What  did  become  for  f — He  had  some  pro- 
tinons  in  a  basket. 

Did  he  apply  to  yon,  that  those  provisions 
might  be  given  to  his  finther  P — He  applied  to 
the  regicuenl  then  npofi  doty  to  gite  them  to 
his  fiither,  but  was  denied. 

Serf.  Dory.  I  admit  be  was  sent  hand-cnffed 
to  the  priiion,  as  described  by  the  former  wit- 
ness :  1  meant  to  inclade  fbe  matters  of  belief 
as  well  as  matters  of  knowledge. 

Court.  For  my  part,  I  like  to  hear  the  evi- 
dence in  any  case,  to'fcrtow  the  truth,  and  then 
%e  have  no  squabbles  afterwards. 

John  Craig  sworn. 
Bmnioed  by  Mr.  Serjeant  Glynn. 
Wh^t  are  yon  P — A  rootross. 
Was  yon  m  the  ishnd  of  Minorca  in  1771 P 
—Yea. 

Do  yon  ImowJIfr.  FabrtgaaP— Yes. 
How  >ong  hare  you  been  in  Minorca  P — 
Pkt^  nigh  nine  years. 
^  What  condition  was  Bfr.  Fabrigas  inP— In 

very  gnod  circumstances  there ;  he  is  reckoned 
ane  of  tbe  best  in  circnmstatiees  in  the  island. 
Do  you  remeteiber  the  thne  when  he  was  in 
fitemgeon  there  f— Very  well. 

Ton  did  not  do  any  duty  upon  him,  I  sup- 
pose f^^  Yes,  1  did. 
FOL.  XX. 
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Do  yon  remember  whether  people  were  ad- 
mitted to  see  hitai  P-<-l  am  sure  there  w^e  nono 
Admitted  to  see  him. 

Do  yon  know  whether  any  person  came  td 
see  him  that  was  refused  P— I  know  his  wife 
and  children  came,  and  they  were  refused. 

Do  you  know  of  bis  being  taken  out  of  ih^ 
prison  ?— I  saw  him  put  on  board  a  ship  in  th^ 
harbour. 

How  many  days  after  his  first  imprison* 
mentP— «1  am  not  certain  of  the  days. 

Abont  what  number  of  days  was  be  in  con- 
finement P— Fire  or  six  days,  to  the  best  of  my 
knowledge. 

In  what  manner  was  he  taken  out  df  prison, 
and  put  on  board  a  ship  P— I  happened  to  be 
down  at  the  quay,  and  saw  him  put  on  board  a 
boat,  to  be  taken  to  the  vessel. 

What  time  was  this  P — Early  in  the  morning, 
I  am  not  sure  to  the  time,  but  to  the  best  of  my 
knowledge  I  think  between  three  and  fi>ur  m 
the  mornmg. 

Had  he  any  time  allowed  him  on  shore  P—^ 
No,  he  was  hurried  on  board ;  bis  wife  Snd 
family  werecomioff  down  to  speak  to  him,  aitd 
the  soldiers  kept  them  off,  and  would  not  let 
them.  I  wanted  to  speak  to  him  myself,  and 
the  soldiers  would  not  let  me. 
'  You  saw  his  wife  and  children' come  to  him, 
do  you  remember  whether  they  brought  any 
thing  for  him  P— I  think  they  had  some  bed- 
ding, to  see  if  they  could  get  it  on  board  tho 
ship  he  was  gofng  to,  and  it  was  turned  back 
again,  they  would  not  aHow  aOy  thing  to  come 
to  hinr^  lie  was  put  on  board  a  bolit  aud  taken 
into  a  ship  wbicn  was  laying  in  the  hafbou^ 
there,  the  ship  waS  under  saih 

Serj.  Daify,  I  admit  be  was  baaisbed  to  Car- 
thagena. 

Cofun.  far  the  Pkdntif.  Yon  admit  he  wat 
banbhed  by  governor  Mostyn  for  a  yeat  P 

Seij.  Davy.  Yes,  1  do. 

Cofonel  John  Biddulphuwwn. 
Examined  by  Mr.  tee, 

Q.  Yon  are  an  officer  in  the  regiment  that 
was  St  Minorcia  ?-^il.  I  was  not  in  Minorca  tX 
the  time  this  matter  passed. 

But  yon  have  been  at  Minorca? — Yes. 

Did  you  know  Mr.  Fabrigas  P— Yes ;  I  knew 
him  from  the  time  1  arrived  in  the  istand  until 
I  left  it. 

When  did  yon  arrive  there  P — I  think  in  the 
year  1763,  af!out  May  or  June,  and  stayed  about 
eight  years. 
^  When  you  knew  Mr.  Fabri^,  in  what  coif- 
dition  and  circumstances  was  be  ? — He  seemed 
to  roe  to  be  of  the  second  sort  of  people  in  the 
island ;  he  had  some  vineyards  and  somh 
houses,  and  some  property,  and  was  received 
not  as  of  the  first  quality,  but  as  a  gentleman  ; 
he  was  esteemed  a  man  of  property  :  I  should 
call  him  a  gentleman  farmer. 

While  you  knew  him  what  character  did  he 
bear  P  or  how  did  he  behave  himself,  as  fiir  as 
you  had  an  opportunity  of  observing?— As  far 
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as  I  could  obeerre,  he  behaved  very  well,  and 
bad  a  very  good  character.  1  nied  to  em- 
ploy  him  in  getting  wine  for  me,  and  other 
tbioga  the  bland  produced,  becanae  I  had  a 
family ;  and  often  he  was  very  useful  to  raein 
procuring  things  at  a  reasonable  price.  When' 
I  was  at  CiUdella,  at  the  other  end  of  the 
island,  he  came  there,  and  was  with  some  of 
the  better  kind  of  people ;  he  was  always  with  a 
don  Vifro,  or  a  don  Sanchio,  who  were  reckoned 
the  pnncipal  people  of  the  pkce ;  they  are 
Bobles  in  that  island. 

While  you  knew  him,  I  ask  you  what  was 
bis  behaviour?  Did  he  behave  liae  a  peaceable 
subject,  or  like  an  unruly  and  factious  one? — 
He  always  behaved  with  very  great  decency 
and  decorum. 

Cross-examined  by  Serj.  Burland. 

Q.  Do  you  know  whether  he  was  a  man  of 
property  in  the  island  ?— il.  As  far  as  I  under- 
stand he  was,  but  it  is  impossible  for  me  to  say 
positively;  he  was  reported  such. 

He  had  a  lather  hving?-«-I  believe  be  had, 
an  .old  man. 

You  do  not  know  whether  it  was  bis  own 
property  or  not  ?— It  seemed  to  be  his. 

He  conversed  with  the  two  noblemen  yon 
mentioned  ? — Yes ;  he  was  at  their  houses  as 
a  Gentleman. 

Did  you  use  to  visit  at  hb  house?— I  have 
been  there. 

Did  you  ever  dine  or  sup  with  him  ?— 1  think 
1  dined  with  him  once. 

Court,  The  gentlemen  suggest,  but  yon 
don't  mean  to  make  a  distinction  between  the 
clabses  there  ?—il.  I  do  make  a  great  distinction. 

Q,  What  promotion  has  general  Mostyn  in 
the  army  at  this  time?— J.  He  is  a  lieutenant 
general,  and  commander  in  chief  of  the  isbnd  of 
llinorca. 

Has  he  any  military  promotion  al  home? 
has  he  any  regiment?— Yes.  ' 

What  MgimenI  b  it  ?— I  don't  recollect  the 
number  ;  it  is  a  regiment  of  dragoons. 

Do  you  know  ot  any  office  that  the  general 
Jiaa  about  hb  nsajesty's  person,  any  |rfaoe  at 
court?— I  don't  reooUect  it ;  I  believe  he  has. 

Sen.  Glynn.  My  lord,  we  have  done  for  the 
plainuff. 
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S^.  Davy  for  the  defendant.    May  it  ph 
our  lordship,  and  you,  gentlemen  ot  the  jury, 
am  of  counsel  in  thb  cause  for  the  defendant, 

Kneral  Mostyo,  who  b  charged  with  a  mbbe- 
vioor  towards  the  plaintiff,  in  the  defendant's 
capaciU,  as  governor  of  this  bland;  the 
plaintiff,  Fabrigas,  being  a  subject  of  the  crown 
of  England,  a  native  of  that  bland,  a  Minor- 

fuin  by  birth,  and  living  in  the  town  of  St. 
'billipVi,  {there  is  a  reason  why  hb  residence 
in  the  town  of  St.  Phillip's  ti,  in  my  apprehen- 
aion,  material,  tor  some  matters  which  I  shall 
trouble  you  with  before  I  sit  down.)  The  de- 
fendant was  appointed  governor  of  the  island  of 
MiDorca  on  the  ^od  of  Maa*b,  1708.  Hb  pre- 
decessor was  governor  Johnston,  whose  prede- 


cessor was  general  Blakeney.  So  far  I  am 
able  to  trace  back  the  governors  of  thb  bland, 
whom  the  questions  before  you  have  any  sort 
of  relation  to ;  and  any  further  b  unnecessary. 
I  don't  know  whether  it  may  be  new  to  any  of 
you,  gentlemen,  to  inform  you,  most  probably 
not,  the  hbtory  of  your  country  vrill  tell  you,  that 
this  bbnd  of  Minorca,  whose  situation  is  in  the 
Mediterranean,  and  which  is  of  extreme  use  in 
the  protection  of  the  Mediterranean  trade,  wu 
teken  in  queen  Anne's  wars  from  the  crown  of 
Spain,  and  was  ceded  by  that  crown  to  Great 
Britein,  by  the  treaty  of  Utrecht  in  1713 :  thai 
upon  the  ceding  of  that  bbnd,  the  conditkm 
annexed  was  a  reonisition  on  the  part  of  Spain, 
which  was  acceded  to  on  the  part  of  Great 
Britam,  that  the  inhabitants  of  thb  island  of 
Minorca  should  continne  in  the  free  exercise  of 
the  Roman  Catholic  religion,  which  could  be 
no  farther  than  was  consonant  to  the  laws  of 
Great  Britain.  For  whereas  the  laws  of 
Great  Britain  will  not  allow  the  pope's  bulls, 
excommunication  from  the  court  of  Rome,  the 
inquisition,  and  some  other  matters  of  thai 
sort ;  therefore  a  free  exerdse  of  the  Roman 
Catholic  reliffion  was  not  with  the  exercise  of 
any  powers  in  the  bbhop  of  Rome,  but  whsl 
were  acknowledged  by  the  laws  of  Great  Bri- 
tain. They  had  only  the  free  exercise  of  theic 
rel^on,  as  Roman  Catholics.  All  other  rights 
which  they  had,  and  all  laws  by  which  tnej 
were  to  be  governed,  were  to  be  given  to  them 
by  the  king  of  England.  He  was  to  estahlbh 
what  code  of  laws  ha  thought  proper  in  that 
country.  They  were  to  be  subject  either  to  civil 
jurisdiction  of*^  particular  sorts,  or  military,  or 
whatever  sort  tne  king  of  Engbnd  pleased. 
They  were  a  conquered  people,  a  conquered 
bbnd,  and  no  terma  were  annexed  to  that  treaty 
of  Utrecht,  but  only  the  exercise  of  the  Roman 
Roman  Catholic  rdigion.  The  kin^  was  to 
appoint  his  governor  of  the  bland,  to  govern 
them  by  such  bws  as  he  thought  proper  to 
direct ;  an  arbitrary  despotic  government,  or  a 
qualified  government,  or  whatever  government, 
under  whatever  sort  of  magistrates,  or  what- 
ever order  the  crown  of  England  should  think 
proper.  There  b  a  manifest  and  very  wide 
dbtinction,  to  be  sure,  between  a  Miuorquin  by 
birth  (I  don't  speak  of  an  Englbhman  that 
goes  over  there),  and  the  case  of  an  English- 
man :  1  just  mention  these  things,  which  will 
be  very  proper  for  your  consideration  through- 
out the  progress  of  the  several  facts  I  shall 


mention  in  thb  cause.  They  are,  in  my  hum- 
hie  apprehension,  essentially  necessary  to  your 
consideration.  8ome  time  after  these  people 
(1  don't  know  exactly  the  date  of  it)  had  be- 
come subject  to  the  crown  of  England ;  after 
1713  they  petitioned  for  a  confirtoation  of  the 
usages  and  customs  of  Spain,  and  to  be  go- 
verned by  the  laws  of  Spain,  as  they  had  hem 
used  to  be  before:  and  that  was  granted,  so  far 
as  the  wisdom  of  the  crown  thought  proper  to 
grant;  and  there  were  certain  regulations, 
which  I  will  take  notice  of  by-and-by.  Many 
regulations  were  aiade  from  time  to  tim0  ocoa* 


^^J*  ^y  the  emwn  of  Gmt  Britoin,  for 
»V??S^  police  of  ibe  if  land.  Geotlemeo, 
1  AMld  mforin  you  too,  Ibnl  Ibe  itiood  of  Mi- 
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lire  sepBrate  divisioDS  or  dis< 
tncli.  In  four  of  tbeae  Ihej  bttTe  magistratei 
iMUy  elected.  la  tbe  fiftb,  wbich  U  called 
ikairafalor  St.  PbUlip'e,  wbicb  is  tbe  fort 
iCtbeiileQd  mad  its  eeeanty ,  tbere  tbe  pariicubr 
tentt  which  is  inat  the  raburbs,  wbicb  takes  io 
tbftUMVft  ofSt.  Phillip'a  adioiobg  doeeto tbe  foot 
ef  the  citadel,  that  dittnct  is  under  tbe  imaio> 
dble  gotemiBenl  of  the  governor  of  tbe  island 
appointed  by  the  crown.  Tbere  are  no  juraU, 
tbe  eomaioa  name  of  tbe  maffistrates 
other  diviaiona,  wbo  are  elected  by  tbe 
;  but  the  proper  officer  for  tbe  police  of 
^  amval  ia  appointed  by  the  governor  him- 
aei^  and  I  think  hia  title  is  musUsUph:  he  is 
tbe  ofiiGer  appointed  by  tbe  governor  of  tbe 
idaad.  There  ia  an  extreme  necessity,  that 
■ere  particttlar  care  sbootd  be  taken  in  tbe  re- 
gatatioa  of  tbe  police  of  that  part  of  tbe  island 
whieb  ia  iiaoDediately  contignous  to  tbe  fort  of 
8t  PhiUip*Sy  and  where  there  is  a  perpetual 
ganriaon,  for  tbe  sake  of  preserving  military 
<iseiyliBt.  A  law  of  this  island,  amongst  others 
whieb  ia  neceasary  to  mention  to  you,  because 
the  history  of  tbe  transaction  has  immediate 
wapsjcit  to  It,  is,  that  the  jurats  in  tbe  several 
pasta  ef  the  island  in  tbe  four  other  districts  of  tbe 
■bad,  aod  tbe  mostastaph  in  the  arraval  of  St. 
Pfaillip*a,  wbicb  is  tbe  fifth  dependent  district 
aader  the  immediate  dependence  and  j^overn- 
meet  of  the  governor  himself,  set  a  price,  and 
valcie,  and  measure,  upon  the  several  commo- 
"  '  m,  I  don't  know  whether  it  includes  all 
inoditiea,  but  wine,  and  com,  and  other 
,  which  they  call  tbe  afforation,  tbat'is  tbe 
or  priee  to  be  paid,  upon  conunodities  to 
be  aold.  Gentlemen,  in  the  year  1758,  (tbe 
ia  material,)  tbere  was  a  regulstioo 
by  tbe  crown,  made  by  tbe  king  in 
I  extract  that  part  of  it  that  regards 
I  Bffcaeet  question ;  that  is,  that  the  jurats  of 
die  oniversities  (now  universities  are  the  die- 
aed  yon  see  there  are  no  jurats  of  an^ 
aities,  but  these  four :  districts  and  uoi- 
axe  synonymous  terms)  *  that  tbe 
of  all  the  universities  be  left  at  full 
without  tbe  intervention  of  tbe 
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or  any  other  of  tbe  royal  officers, 
the  afforationa,  and  settle  the  assize 
aad  pricea  of  all  manner  of  com,  aod  all  man- 
ear  of  proviaiona,  tbe  produce  of  tbe  bland ; 
aad  abo  the  pricea  of  corn  imported  into  tbe 
islaod,and  booght  by  the  universities  for  the 
good  of  tbe  public ;  and  that  tbe  natives  aod 
tbe  iababilaota  be  at  all  times  permitted  to  sell 
tbe  asflse  at  or  onder  tbe  afforation,  without 
aay  iaicrveotion  of  the  govemor  or  secre* 
luia,  or  may  other  person  or  persons  acting 
Bcdbr  hie  aothority.'  You  see,  gentlemen. 
Pi  tbia  order  of  council  importo,  that  these 
mtaih  wtm  uu^Aer  the  absolute  despotism,  if  I 
MF^ aay,  of  the  crown  of  Great  Briuin,  bo- 
— '^^  ihia  je  m  e  leoguagetbat  we  in  this  ooun- 
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with.  Whether  to  sell  or 


huy  oar  goods,  or  not,  does  not  suit  an  English 
genius,  the  genius  of  tbe  Eoglish  law.  This  is  an 
order  made  by  tbe  king  in  council,  in  the  year 
1753.  That  order  of  council,  and  some  other 
provisions  that  were  made  by  that  order,  occa- 
sioned some  uneaainess  and  misapprehension ; 
therefore  another  order  of  couocil  was  made 
tbe  following  year,  tbe  lOtb  of  August,  17539 
wbicb  you  will  in  the  course  of  the  evidence 
have  rMd  to  yoo.  Tbere  are  some  matters  in 
it  1  will  trouble  yon  with.  It  was  made  upon 
tbe  consideration  of  several  papers  transmitted 
from  Minorca  by  general  Blaaeney,  wbo  was 
govemor  at  that  time.  Several  things  were 
advised  bv  tbe  privy  couocil.  Among  tbe 
rest,  I  shall  just  extract  a  few  things.  With 
respect  of  tbe  first  article  in  tbe  civil  branch, 
relating  to  the  making  tbe  afibratious,  about 
wbicb  great  complaints  have  been  exhibited, 
that  tbe  govemor  be  instructed  to  require  tba 
jurats  of  tbe  several  terminos  in  the  island,  at 
all  proper  timea  and  aeasoos,  to  make  tba 
same  afibrations:  and  in  case  the  said  ju- 
rats should  refuse  or  neglect  to  comply 
with  bis  command  therein,  that  then  tbe  said 
governor  be  authorised  to  make  tbe  said  affora- 
tiona himself:  but  due  care  is  to  be  taken,  that 
the  said  afforationa  be  made  equal  and  general, 
aa  to  all  tbe  things  and  persons  subject  to  tbe 
said  afforationa,  as  well  aa  at  all  proper  seasons. 
This  word  *  seasons'  will  have  some  meaning 
by-and-by.  Then  they  go  on  with  a  great 
many  regulationa.  Amongst  the  rest  is,  advis- 
ing tne  king  for  the  future,  by  bis  letters  patent 
under  the  seal  of  Great  Britain,  to  authorise  the 
governor,  or  in  his  abaence  tbe  lieutenant- go- 
vernor, or  commander  in  chief*  for  the  time 
being,  to  exerciae  the  power  of  civil  govern- 
ment, aa  well  aa  those  of  tbe  military,  taking 
care  to  preserve  tbe  one  separate  and  distinct 
from  the  other :  and  that  tner  should  receive 
all  this  power,  but  that  they  should  be  subject 
nevertheless  to  such  instructions  as  should  bo 
given  by  bis  majesty.  He  is  to  govern  ac- 
cording to  theae  directiona  contained  in  the  let- 
ters patent,  as  alao  to  auch  instractions  as  shall 
be  given  to  him  by  the  king.  Then,  among 
other  things,  here  is  a  direction,  and  this  is  very 
material:  you  aee,  it  meutions  some  confu- 
sions that  have  arisen  in  respect  to  the  regula- 
tions made  before  in  1759 :  that  it  may  be 
proper  for  the  govemor  to  endeavour  to  make  - 
tbe  inhabitants  sensible  of  tbe  great  bappioeaa 
they  enjoy  under  tbe  king's  protection  aod  go- 
vemment,  and  to  ahew  them  that  the^  have  not 
only  at  all  timea  been  treated  with  justice  and 
equity,  but  with  lenity :  that  tbe  increase  of 
riches  amongst  them  is  owing,  amongst  other 
things,  to  the  great  aoms  of  money  constantly 
circulated  from  tbe  pay  of  the  kiog'a  foroea, 
and  from  the  number  of  foreigners  now  set- 
tled among  them  on  account  of  their  trade: 
and  akN)  the  extension  of  their  trade,  they 
being  permitted  to  carry  oo  commerce  in  like 
oMuiner  with  tbe  reat  of  bis  majesty's  British 
sobfecta :  and  that  it  ia  therefore  expected,  that 
they  abouM,  in  retora  for  so  many  great  aad 
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r^al  beoefitf ,  most  heartily  and  effMstoalljMspa* 
car  with  bis  nuyesty's  governor  m  uij  thing 
he  shall  propose  for  his  mijesty's  ierTiee»  and 
the  good  of  the  island*  and  demean  themselrea 
as  biBome  good  snbjectSy  &o.  and  it  majF  not 
be  improper  for  the  said  gOTeraor  tberarore  to 
inform  them  of  all  their  pririlegea.  Gentle- 
ifien,  observe  these  are  founded  upon  the  11th 
article  of  the  treaty  ooncloded  at  Uti^eoht,  on 
the  13th  of  July  1713 ;  and  that  they  cannot 
be  entided  to  any  other  privitera  than  those 
aignified  therein.  And  for  the  better  informa- 
tion thereof,  that  they  do  lay  the  said  articles 
before  them,  a  eopy  whereof  was  annexed 
tbereunto ;  by  which  it  appears,  that  they  are 
allotted  to  enjoy  their  honours  and  estates,  and 
have. the  free  use  of  the  Roman  catholic  rdi- 
gion,  and  that  means  shall  be  used  to  secure  it 
to  them  so  far  as  is  agreeable  to  the  laws  of 
Great  Britain,  which  they  still  continue  to  en- 
joy without  the  least  interruption,  and  without 
aj^y  fear  or  dread  of  the  court  of  inquisition ; 
and  that  at  the  same  time  mvf  inform  them, 
that,  by  the  ancient  laws  of  inis  country,  the 
pope's  bulls,  6co.  are  not  permitted  to  be  exe- 
cuted in  his  m^esty's  dominions,  nor  any 
penalhr  levied  or  punishment  inflicted  under 
fluch  decrees,  without  permission  of  the  crown 
of  Great  Britain :  and  then  it  goes  on  and  givea 
farther  directions  with  regard  to  the  governor's 
authority,  and  the  necessity  of  these  persona 
demeanmg  themselves  cheerfuUy  to  the  order 
of  the  governor  ;  whiob  is  the  government  and 
coDstitution  of  that  country,    m  w,  gentlemen, 

JIFOusee  that  in  1753  some  considerable  regu- 
ations  were  made,  to  explain,  and  in  some  re* 
apects  td  alter,  the  regulations  which  had  been 
made  in  the  year  1753.  And  another  thing  is 
clearly  observed  ;  that  the  tenor  of  all  the  in- 
struments I  have  read  some  parts  of  to  you, 
these  regulations  neither  in  1753,  much  less  by 
the  explanation  of  them  in  the  subsequent  year, 
1753,  with  regard  to  the  aflbration,  could  not 
possihly  extend  to  the  arraval  of  St.  Phillip's,  for 
the  jurats  were  the  persons  who  were  to  make 
the  afforation  in  their  several  universities,  or 
districts,  or  termioos,  as  they  are  called.  Now, 
In  the  arraval  of  St  Phillip's,  there  w,ere  no 
jurats  at  all;  consequently,  that  was  to  be 
made  by  the  proper  officer  appointed  by  the 

fovernor  himself,  naaiely»  the  mustastaph. 
n  case  of  the  failure  of  tne  jurats  making  the 
afforation,  the  governor  was  to  make  it  him- 
jwlf :  but  in  this  district  there  are  no  jurats. 
There  b  another  thing  to  be  noticed ;  and  that 
Ss,  that  if  particular  care  was  not  taken  aa  to 
the  afforation  and  manner  of  selling  wine  in  the 
Arraval  of  St.  Phillip's,  that  is,  where  the  gar- 
rison is ;  if  great  care  was  not  taken  of  that,  it 
might  tend  to  the  intoxication  of  the  soUiers  of 
the  garrison,  and  might  be  attended  with  most 
permcious  consequences.  For  this  reason 
general  Bkkeney,  when  ha  was  governor  of 
the  island,  soon  after  an  explanation  of  the 
fiirmer  reguUtion  now  nnade  in  1753,  that 
was  continued  afterwaads  by  his  soocesaor  go- 
Yaraor  Jqhnitoiii  made  a  vary-  proper  legida* 


egard  to  wina^  partimihirly  in 
k.  PhilUp'a.    That  waa  aoon  i 


arraval  of  St.  PhilUp'a.  That  waa  aoon  aliw 
the  order  of  ceunod  in  17689  1  believe  it 
waa  in  1753  or  most  Ufady  ama  the  begin- 
ninff  of  the  year  1754,  that  general  Blakenay 
made  the  regulation  1  am  now  going  to  me&« 
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tion  to  yoo.  The  mustaataph  vraa  an 
there  that  did  the  offiee  of  jurat  in  the  otbar 
districts :  he  waa  appointed  im^Bodiatelj  by  tba 
governor.  The  jurata  in  the  other  distiieaa 
were  chosen  annually  by  the  peanle,  in  order 
to  avoid  any  partialityt  and  to  take  care  tbai 
the  mustastaph  ahall  do  hia  duty  regnkrly, 
that  the  bhabitanta  that  have  wine  to  aell  aball 
aell  their  wine  by  tarns;  that  all  the  peaple 
within  the  arraval  of  St.  Pbillip'a  ahall  aell 
their  winea  by  tuma;  for  if  tbey  were  at  li- 
berty all  lo  sefl  their  wine  aa  foat  aa  thay  unMk 
sell  it,  that  would,  as  I  mentioned  josi  now, 
tend  to  the  intoxicatioa  of  thasoldiess,  and  ti 
the  ruin  of  the  iahmd.  And  the  way  that  was 
appointed  by  general  Blakeney  in  the  year 
1754  waa,  that  they  ahouU  ballot,  or  oast  lets, 
tor  turns ;  and  then  the  aeveral  people  that  had 
the  lota  to  sell,  should  sell  at  an  afforatian  aet- 
tied  by  the  mustaataph,  at  auch  a  given  tiiaa. 
Then  the  otheis  ahall  come  to  their  torn,  as 
bttllotted  for ;  ao  that  every  one,  in  the  ooun% 
of  his  turn,  taking  the  chance  of  the  ballot^ 
will  sell  bis  wine  at  or  under,  if  he  pleaaad,  the 
aibration  price,  during  the  time  apcciisii. 
This  waa  a  r^ulation  governor  Blakeney 
made  upon  the  order  of  oounoiL  The  people 
of  that  district  were  all  very  well  pkasad,  ami 
thinga  went  on  in  very  good  order.  The  peo- 
ple were  glad  to  be  so  regulated.  This  beings 
approved  of,  and  consequently  being  found  by 
experience  to  be  a  very  good  regolalio»» 
and  lo  anawer  all  the  good  ends  of  govern- 
OMnt,  it  was  oantinoed  during  all  tbe  i«-> 
mainder  of  tbe  tiase  that  general  Blakeney 
was  governor  of  tbe  ialand  of  Minorca. 
Wbeu  governor  Johnston  aueoeeded  lo^  the 
government  of  the  ialand>  he  found  thin  m* 
gnlation,  and  tbe  island  in  w^y  good  order  and 
He  found  the  regulalbn  bad 


aweted  all  the  good  ends  proposed  by  it,  and  ba 
continued  the  regulation  during  all  the  < 


that  he  was  governor  of  the  islaad.  In  thui 
situation  tbe  island  was  found  by  ffeneaal 
Mostyn,  tbe  present  defendant,  when  be  ano- 
ceeded  Mr.  Jobnaton  to  tbe  government,  on  tiie 
Snd  of  March,  17d8,  now  five  years  ago.  Tbe 
present  governor  found  it  just  as  govoreor  John- 
ston had  found  it  before,  and  which  certainly 
bore  testimony  to  the  wisdom  of  general  Bkke- 
ney,  as  well  as  of  the  governmeat  from  wboan 
he  received  hia  orders^  It  had  been  apavoved 
of  in  England,  and  was  approved  of  by  the  in- 
habitants there,  the  Minoi^uins.  It  anowered 
all  the  good  ends  proposed  by  it.  It  produced 
peace,  tranquillity,  and  harmony  in  the  island, 
which  had  been  fom  by  seditions  and  diapules 
before,  aa  the  order  in  17 5S  reoites.  GenamI 
Moatyn  continued  h.  And,  gentlenMn,  tbe 
continuance  and  obaei  vata  of  ftat  order  ia  tbe 
vary  causa  of  the  oowpiiuil  laar  balbiayo«: 
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UkA  ikts  JoaAm  my  fVi«iid  go  ptitioiilar.  There 
ttiMllklBe  more  imt  less,  »  yoa  will  see  bjr- 
tf4*by,  wan  Ihs  contiauAtioD  of  the  order  of 
gofemment,  which  h«d.becD  presoribed,  yoa 
fee,  in  1754,  and  ooetiniied  all  the  time  down, 
till  the  revelting  spirit  of  the  plaintiff  tboagfht 
to  break  tbrouflrh  all  order.    Gentle- 


■Mo,  it  will  be  time  new  for  me  to  take  ooliee, 
at  I  hare  so  far  gone  into  the  general  hittory , 
af  another  dreiiniataBee,  which  is  notorious  to 
all  the  gentlemen  who  hare  been  settled  in  that 
' '    ity  an  well  geremors  as  the  othrr  military 
I  that  haro  been  there,  that  the  native 
B  of  Minorca  are  hut  ill  affected  to  the 
Saghsliy  and  to  the  English  goremment.    It 
ii  not  much  to  be  wondered  at.    They  are  the 
dcseeadMits  of  Spaniards.  They  oonnder  Spain- 
as  the  country  to  which  they  ooght  natnrally 
Is  bdoBg ;  and  it  is  not  at  all  to  be  wondered 
at  thst  &flBe  people  are  net  well  disposed  to  the 
Bngtishy  who  they  consider  as  their  conquerors. 
A  sirooff  instance  of  that  happened  at  the  time 
sf  the  invasion  of  Minorca  by  the  French, 
when  the  French  took  it,  which  I  beliere  was 
in  the  year  1756,  the  beginning  of  last  war : 
asd  it  is  very  singnlar  that  hardfy  a  Minorqoin 
Isek  anas  in  liefence  of  the  island  against  the 
Fiencb ;  the  strongest  proof  in  the  world  that 
thsy  were  ^erv  well  pleased  at  the  coaotry  be- 
isr  fprested  from  the  hands  of  the  English. 
iCe  F^vncb  did  take  it,  as  we  all  very  well 
kaew ;  but,  thank  Crodi,  we  hsre  it  again.    Of 
all  the  Bf  inorqoins  in  that  island,  perhaps  the 
pUntiffnlanife  singularly  and  most  eminently 
the  moat  seditions,  turbulent,  and  dissatisfied 
isbjett  to  the  crown  of  Great  Britain,  that  is 
Is  be  fbaod  in  the  island  of  Minorca.    Gentle- 
Ben,  be  18,  or  choses  to  be,  called  for  this  pnr- 
psse  the  patriot  of  Minorca.    Now  patriotism 
is  a  rery  pretty  thing  among  ourselres,  and 
ne  eipe  much  to  it ;  we  owe  our  liberties  to  It: 
bat  we  ahoald  hare  but  little  to  value,  and  per- 
haps we  eboold  hare  but  little  of  the  liberty  we 
BowcDJey,  were  it  not  for  our  trade.    And  fbr 
Ibe  aake  of  oar  trade  it  is  not  fit  we  should  en- 
cnera^e  patriotism  in  Minorca;  for  it  is  there 
descmdiTe  of  our  trade,  and  there  is  an  end  to 
eer  trade  in  the  Mediterranean  if  it  goes  there. 
Bat  here  it  is  rery  well ;  for  the  body  of  the 
■eaple  of  tliis  cenotry  they  will  hare  it :  they 
have  denaanded  it,  and  in  consequence  of  their 
dwwandatbey  hare  enjoyed  liberty,  which  they 
will  eentinue  to  posterity ;  and  it  is  not  in  the 
pewcj  ef  this  government  to  deprive  them  of 
iL     BbI  the?  will  take  care  of  all  our  con- 
inbsoad.    If  that  spirit  prevsiled  in  Mi- 
the  consequence  of  it  would  be  the  loss 
sf  ttat  eoeatiy,  and  of  course  our  Mediterra- 
•eae  tsede.    We  should  be  sorry  to  set  alt  our 
■inns  ftee  in   our  pisntations.    Gentlemen, 
bavinpiiow  trotibled  you  so  far  in  general  con- 
cmngtbe  lass,  thesitnation,  and  government, 
^^kkad^  9md  ^en  rou  a  hint  too  of  fbe 
Sfim  ci  Ihe  plaiAUff,  which  I  don't  wish  to 
mkt  %be  leeet  impfession  upon  you,  unless 
ikcmidtMca  ^  ^te^»  which  we  sliall  produce, 
upon  yon;  give  me  lernre  to 


descend  to  the  particolar  ciffcumstances  which 
gave  r>fe  to  the  matter  now  complained  of. 
The  plaintiff,  Fabrigas,  was  a  native  of  the  town 
of  Si.  Phillip's,  and  within  the  arraval  of  St. 
Phillip's,  iud  consequently  under  the  imnie* 
diate  eye  of  the  governor  bimsellT,  as  .be  wan 
within  that  district  which  is  regulated  by  the 
mostastaph.  In  Jnly  1771  he  thought  proper 
to  present  a  petition  to  governor  Mostyn,  the 
defendant,  in  this  form :  **  Slieweth,  that  your 
petitioner  has  now  by  him  twelve  casks  of  wine 
of  the  produce  of  his  own  rineyards,  without 
baring  purchased  so  much  as  a  grape  of  any 
other  person,  of  which  be  hss  not  sold  a  drop, 
when  sereral  other  inhabitants  of  the  town  bare 
sold  all  theirs,  as  well  from  the  produce  of  thenr 
own  rineyards,  as  what  they  bought  to  make 
a  profit  by  ;  and  this  with  Mr.  Alfimundo  the 
mustastM)h's  pemift.  That  the  petitioner,  on 
the  38th  io8tant(July)  applied  to  Mr.  Alliiiaundo 
fbr  measures  to  sell  wine  by,  of  the  rate  of  two 
donblers  per  quarter  less  than  the  affbralion 
price,  which  would  hare  raised  a  profit  to  the 
troops  and  the  poor  inhabitants  of  St.  Phillip's: 
but  notwithstanding  his  demand  was  rery  rea- 
sonable, and  conformable  to  the  express  dispo- 
sition (direction  I  suppose  be  meant)  of  the  first 
article  of  his  majesty's  regulations  of  1759,  re- 
gnlatinff  this  island,  where  it  is  expressly  men-^ 
tinned  that  the  inhabitants  shall  always  be  per- 
mitted to  sell  at  the  price  of  the  afforation,  or 
under  it ;  Mr.  Allimundo  refused  his  petition, 
telling  him  that  he  would  not  buy  his  wine  r 
and  that  this  is  not  only  against  the  reason  and 
justice  of  the  nubltc,  and  the  garrison  of  St, 
Phillip's,  but  also  contrary  to  his  msjesty's  or* 
ders  in  the  said  regulation :"  and  he  roeotiona 
that  the  mustastaph  had  made  fifty  casks  of 
wine,  and  sold  them.  Now,  gentlemen,  two 
or  three  obserrations  occur,  bmre  we  go  any 
further.  In  the  first  place,  this  gentleman,  tf 
1  may  call  him  so,  this  Fabrigas,  goes  upon  the 
idea  of  the  regulation  of  1753  being  disan- 
nulled. In  the  second  place,  he  goes  upon 
the  idea,  that  the  order  that  was  ma&  of  1759. 
was  universal  over  all  the  island,  without  dis« 
tiuction  of  this  district  in  the  arravalofSt.  Phil- 
lip*s,  in  both  which  you  see  he  was  mistaken. 
Another  thing,  which  don't  strike  so  imme- 
diately  from  what  I  hare  read,  and  yet  here 
give  me  leave  to  take  notice  of  it-r-it  is  art- 
&lly  thrown  into  this  petition,  as  if  the  good 
of  the  garrison  was  very  much  concerned  ia 
his  having  his  petition  granted.  And,  gen- 
tlemen, I  do  assert,  and  shall  be  justified  in 
the  assertion,  I  dare  say,  by  your  opinion, 
before  I  have  done,'  or  at  least  before  the  evi- 
dence is  gone  through,  that  his  design,  firom  the 
beginning  to  the  end  of  it,  was  to  stir  op  sedi- 
dition  and  mutiny ;  and  amongst  the  rest,  par- 
ticularly to  point  to  the  passions  and  inclinations 
of  the  soldiers  of  the  garrison  to  take  his. part 
against  the  governor.  This  petition  being  pre- 
sented to  the  gorernor,  the  governor  called 
upon  Mr.  Allimnndo  to  give  an  answer  to  thie 
man:  for  you  see  he  complained,  that  he, 
Fabrigas,  had  not  the  permission  to  sell  his 
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«wn  wioe,  AUiidiiimIo  ba?iiig  refmed  him  the 
meMure  by  which  he  should  sell  it ;  and  in  the 
next  place,  that  AUimnndo  htmaelf  had  sold  his 
wine.  AlUmando  did  gi?e  an  ansirer  to  this ; 
|br  the  goTcrnor,  willing  to  serre  erery  hodj, 
and  to  act  with  the  most  impartial  justice,  and 
beinff  uneasy  himself,  that  any  Minorauin 
•hoiud  he  uneasy ;  for  the  uneasiness  of  a  Mi- 
Bonjuin  perhaps  diffuses  itself  further  than  a 
particular  man,  and  is  a  fit  matter  to  be  at- 
tended to  by  government ;  he  called  upon  Alli- 
mundo  to  explain  this  matter.  Allimnndo 
gave  a  full  aad  clear  answer  to  the  matter ; 
and  stated  in  that  answer,  that  Fabrigas'scom- 

E'  laint  was,  because  his  turn  for  selling  wine 
ad  not  come,  according  to  the  lots  f  men- 
tioned just  now,  and  that  was  the  only  reason 
why  he  had  not  yet  sold  a  drop ;  for  no  man 
could  sell  a  drop,  till  by  balloting  his  time  was 
borne :  so  that  Fabri^  had  nothmg  to  Gom« 
plain  of.  But  he  insists,  that  no  man  ought 
to  be  bound  by  the  I6ts,  but  that  every  man 
had  a  right,  Bv  the  regulation  of  1753,  not 
taking  notice  of  the  regulation  since  that,  but 
that  any  man  might  sell  under  the  affpration 
price :  therefore  be,  offering  to  sell  under  the 
afforation  price,  ought  to  be  permitted  to  sell 
his  wine  without  waiting  for  ballotting.  He 
was  mistaken  here :  first,  because  that  order  of 
1752,  had  been  rescinded,  and  was  not  the 
binding  order :  second,  that  he  lived  in  a  dis- 
trict, where  it  was  not  to  be  regulated  by 
jurats,  but  by  order  of  the  governor :  thirdly, 
that  the  regulation  which  had  been  obtained  in 
the  former  governor's  time  had  been  the  way 
I  have  represented  to  you  :  in  all  which  parti- 
cular heads  he  was  grosly  mistaken;  and 
therefore  he  had  no  cause  or  complaint  that  he 
had  not  sold  any  of  his  wine,  hb  time  for  sale 
being  not  yet  arrived,  according  to  the  regula- 
tion of  the  lots.  With  regard  to  the  other  part 
of  the  complaint,  that  Allimando  sold  his  wme ; 
Allimundo  freely  insisted,  that  he  bad  a  right 
to  do  so.  He  Claimed  a  right  which  had  been 
enjoyed  by  all  his  predecessors,  and  which  be 
tould  not,  without  an  order  from  the  governor, 
-depart  from,  not  only  for  his  own  sake,  but  for 
the  sake  of  his  successors ;  that  he  had  a  right 
to  sell  his  own  wine  without  resorting  to  the 
lots,  and  that  he  had  not  bought  any  wine,  but 
■old  his  oWn  wine.  This  answer  being  given 
by  Allimundo  to  the  governor,  the  governor 
upon  that  sent  word  to  the  plaintiff,  that  he  had 
enquired  (for  he  had  not  taken  Allimundo's 
word  for  it,  but  bad  enquired)  into  the  matter, 
and  found  what  Allimundo  had  done  was  right, 
and  aflbrded  no  cause  of  complaint  This  was 
some  time  in  July.  Upon  the  11th  of  August, 
this  Fabrigas  thought  proper  to  prefer  another 
petition  in  these  words,  **  1  had  the  honour  to 
present  a  memorial  to  your  excellency,  shew- 
ing, the  transgressing  and  not  observing  in 
the  said  town  two  regulations  given  upon  the 
S8th  of  May  1752,  by  bis  Britannic  ma- 
|esty  [still  adhering  to  the  order  of  1753,  as 
if  there  had  been  no  subsequent  order]  that 
the  inhabitaat  should  be  penmtted  to  sell  his 


finit  at  the  fixed  price,  the  afibratkNi,er  uMler  s 
secondly,  that  no  commander,  judge,  or  of- 
ficer, be  allowed  to  have  any  traffic,  bai^gain, 
or  so  forth :  [It  dtes  a  great  deal  of  this  order, 
and  then  he  takes  notice]  that  Allimundo,  who 
does  the  functions  of  mostastaph,  bought 
grapes  and  made  wine.  And  then  he  offiers  to 
sell  to  the  inhabitants  in  the  garrison  of  l$t. 
Phillip's,  twelve  casks  of  vrine  that  he  has  got 
by  him  of  his  own  Tineyard's  produce,  at  two 
doublers  less  than  the  ordinary  aflfbration  and 
fixed  price.  The  petitioner  has  applied  several 
times  to  your  secretary's  office  for  your  excel- 
lency's decree  [that  u,  for  his  answer].  Your 
secretary  told  your  petitioner  verbally,  that 
your  excellency  was  satisfied  with  the  answer 
given  by  Allimundo;  at  which  he  is  sorf^ised, 
as  he  is  ready  to  prove,  in  a  judicial  way,  the 
truth  thereof."  [Then  he  prays  the  governor 
to  give  his  decree  at  the  loot  of  the  memorial, 
and  to  have  the  satisfaction  to  justify  himself, 
and  to  prove  his  chaiges  against  Allimundo.] 

Gentlemen,  this  seconiT  petition  being  pre- 
sented to  the  governor  upon  the  16th  of  Au- 
gust, which  was  five  days  after  the  dale  of  it» 
governor  Mostyn  took  the  only  possible  step  for 
a  man  in  hu  situation  to  take,  consistent  with 
wisdom  and  justice ;  and  that  ia,  to  refer  both 
the  petitions,  or  memorials,  as  well  the  former 
as  the  second,  to  the  proper  officers  of  justice, 
for  their  determination.  Accordingly  he  did 
refer  not  only  the  two  petitions,  but  also  the 
answer  or  justificatioq  of  Allimundo.  He  re- 
ferred all  these  papers  to  the  only  proper.officer 
there  to  refer  this  matter  to,  namely,  the  soli- 
citor general  of  the  island,  and  Dr.  Markadai, 
the  first  law  officer,  in  order  that  they  might 
enquire  into  the  matter  of  complaint,  and  im- 
part their  opinions.  They  made  their  report 
upon  the  3l8t  of  August  to  the  governor. 
Now  you  will  see  what  were  the  opinions  of 
the  lawyers  of  the  island  at  that  very  time,  thai 
the  orders  of  bis  maiesty  in  council,  of  the 
year  1753,  relative  to  the  sale  of  wine,  had  ne^er 
been  executed  in  the  suburbs  of  the  castle  of 
8t.  Phillip's.  You  see  it  is  just  what  1  lold 
you  at  first;  that  is,  the  arraval  of  St.  Phillip's, 
that  order  of  1753,  was  never  understood  to 
extend  to  that  particular  district,  which  is  under 
the  immediate  government  of  the  governor 
himself,  that  is  the  place  where  this  man  dwelt. 
Then  they  say,  secondly,  that  the  custom  ob- 
served in'  the  suburbs,  upon  the  sale  of  the 
wines  of  the  inhabitants,  has  been,  that  the 
mustastaph  had  the  direction  of  distributinsf 
the  measures  among  those  inhabitants,  which 
was  continued  till  some  years  past;  when  lieu- 
tenant  general  Jamea  Johnston,  lieutenant  go- 
vernor of  the  island,  in  order  to  avoid  com- 
plaints, formed  a  regulation,  dividing  the  said 
suburbs  into  four  quarters,  and  oiSered  that 
the  wine  should  be  sold  by  such  of  the  Mu^ 
bitants  unto  whom  it  should  fall  (I  see  I  aea 
mistaken ;  it  was  mtroduced,*  I  see,  by  go- 
vernor Johnston),  which  regulation  at  thiatiine 
exists.  The  third  is,  that  Antonio  Allimaiido 
waa  elected  mustastaph.    Fourthly,  that  AUU 
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wu^  hm^  Ncto,  miph  P*«ler,  «ihI  Jo- 
ttyb  L«iliei  who  are  the  penont  thmt  hwe  exe- 
caled  the  office  of  maMMtaph  of  the  nid 
Mbeiba  for  aeveral  yctrs  past,  bate  been  ac- 
OHtonedto  purchase  gnpet  for  makio§f  wines : 
— dus  is  the  defence  of  Allimondo.  Tben, 
iftbly,  that  tbe  bailiffii,  jurats,  mttstastapbs, 
aad  other  nnblic  officers,  make,  and  bave  been 
aeniBtODMd  to  make  wine  from  grapes  bought 
by  themseWes.  And  then  lastly,  that  tbe 
making  of  wine  from  {[rapes  bought  had  not 
been  reckoned  an  illieit  traffic,  nor  incom- 
patible with  tbe  office  of  bailiff,  jurat,  musU- 
staph,  and  so  forth.  Now  see  what  method 
these  officeiB  took  to  be  informed  of  this  matter, 
in  order  to  giretbe  answer  to  the  goremor. 
"  This,  air,  is  what  in  obedience  to  vour  excei- 
kncY'a  order,  we  can  inform  you  of,  according 
to  what  appears  to  result  from  the  declaratioos 
which  we  have  received  upon  oath  from  tbe 
properest  persons,  whose  original  depositions 
Rnaaia  >udoi^  the  arcbifes  of  the  royal  go- 
femment."  These  two  obserratioos  naturally 
occur.  In  the  first  place,  that  the  goremor 
taok  the  only  method  he  could,  upon  tbe 
complaint  of  this  man,  to  refer  it  to  the  only 
proper  officer  of  the  island,  upon  whose  report 
be  mi^ht  depend,  with  the  power  of  es^mma- 
tion  bv  this  officer,  of  all  proper  persons  upon 
oath,  lor  their  infiirnuUion.  That  upon  the  re« 
salt  of  the  report  of  this  officer,  it  appears  that 
tbe  complaint  of  Fabri^  was  groundless.  It 
was  groondlesB  both  with  respect  to  bis  claim 
«f  dght  to  sell  out  of  the  order,  by  casting  of 
kMs :  it  was  groundless,  likewise,  with  regard 
to  his  complaint  against  AlUmuodo,  for  having 
sold  wine  himself.  For  they  say  that  the  re- 
galatioo  made  in  175S,  had  never  applied  to 
tbe  district  of  St.  Phillip's,  that  is,  the  arraral 
of  St.  Phillip's.  They  say,  secondly,  that 
within  that  district  they  had  slways  sold  their 
wine  by  lots.  And  they  say,  thirdly,  that  the 
mnstastapb,  and  the  other  officers  that  do  fix 
tbe  afibralion,  hare  elways  sold  wine  tbe  way 
that  Allimundo  has.  This  was  the  answer 
that  was  given,  and  this  the  report  that  was 
made  to  the  governor,  in  consequence  of  his 
having  referr^  to  them  the  two  petitions  of 
Fabrigas,  as  well  as  the  answer  of  Allimundo 
to  the  petition.  Gentlemen,  they  afterwards 
made  another  report ;  for  this,  I  told  you,  was 
on  the  Slst  of  August.  They  made  another 
report  four  days  after  upon  the  4th  of  Septem- 
ber: they  gave  an  account,  for  tbe  governor 
was  wewy  i^iroos  to  know  in  what  manner 
these  gentlemen  had  proceeded.  (You  see 
there  is  a  genera]  allusion  at  the  foot  of  the 
report,  to  their  having  examined  proper  per* 
MS  upon  oath.)  The  governor  was  exceed- 
ingly desirous  to  know  in  what  order  these 
geoilemeo  had  proceeded,  to  see  whether  all 
postth/e  care  had  been  taken  to  avoid  complaint, 
and  from  an  earnest  deaire  he  had,  that  all 
caoses  of  conplaint  nught  subside,  that  there 
ngbt  bo  ooo  univerml  rule  of  good  govern- 
Bent  prsserrcd  among  the  Minorqnins:  and 
l»  be  MUWy  hm  okmt  be  answerable  to  the  crown 
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of  Great  Britain  for  any  improper  conduct. 
"  We,  upon  tbe  same  day,  the  Idlh,  that  is  the 
day  of  reference,  we  wrote  to  the  said  Allimun- 
do and  Fabrigaa,  citing  them  by  our  commis- 
sion, and  ordering  them  to  appear  upon  the 
SOtb ;  and  in  ob«iience  to  which  they  having 
appeared,  we  a^ain  ordered  them  to  appear  on 
the  SSd  followug  wf)b  their  proofs  and  docu- 
ments. At  their  appearing  on  the  S3d,  we  de- 
manded of  them  their  proofs  and  justification  ; 
when  Fabrigas  answered,  be  did  not  intend 
to  enter  into  Uie  same,  till  he  had  obtained  the 
decree  of  the  Sd  memorial,  that  is,  the  answer 
of  the  governor  in  writing.  On  the  96th,  Fa- 
brigas was  convoked  in  your  excellency's  of- 
fice, where  it  was  asked,  what  action  it  was  he 
intended  bjf  these  memorialaasainst  AUimnndo* 
whether  civU  or  criminal  ?  And  having  time 
given  him  to  answer,  be  replied,  a  civil  one: 
all  which  appears  by  tbe  acts  to  which  we  re- 
fer. As. the  said  Fabrigas  hath  not  this  day 
represented  before  ns  any  proof  bj  way  of  jus- 
tification of  his  said  two  memorials,  we  there- 
fore, for  this  reason,  have  the  honour  to  submit 
tbe  same  to  the  consideration  of  your  excel* 
len'cy 's  wisdom,  that  you  may  not  impute  to 
us  the  least  omission  of  tbe  lively  desire  we 
have  to  execute  the  orders  of  your  excellency." 
This  is  dated  the  4th  of  September.  Upon 
this  order,  this  report  that  was  then  made 
upon  tbe  4th  of  September,  which  gave  a 
clear  sat'isiaction  that  every  thing  had  been 
done  with  proper  care  and  caution  to  pre- 
vent any  complaint,  this  Fabrigaa  presented  a 
third  petition  or  memorial.  1  call  them  peti- 
tions, remonstrances— I  don't  know  what  name 
to  call  them  by,  but  still  they  have  the  title  of 
a  petition— he  called  it  the  humble  petition— 
and  in  this  third,  as  in  the  second,  be  had  com- 
plained of  Allimundo.  Now  here  is  a  remon- 
strance against  the  judges : 

That  **  whereas  the  judges  delegated  by 
your  excellency"—- 

Court,  Of  what  date  is  this  ? 

Serj.  Davy.  I  bare  no  precise  date  to  it  **  The 
judges  have  denied  him  a  communication  of  the 
answer  given  by  Allimundo,  who  does  the  func- 
tions of  mustastaph  of  St.  Phillip's:  prays yoa 
will  be  pleased  to  order  the  judges  to  receive  the 
witnesses  which  are  produced  to  justify  the 
articles."  And  then  follows  upon  this,  no 
less  than  twelve  articles  of  impeachment^  as 
it  were  ;  articles  upon  which  the  witnesses 
were  produced  to  prove  some  fiicts  committed 
by  Allimundo  against  his  majesty's  orders, 
and  to  prove  some  injustice  done  by  Alli- 
mundo against  the  Minorquins  inhabiting  tbe 
town  6f  St.  Phillip's,  and  against  his  mikiaty's 
troops  of  that  garrison.  Then  follows  a  string 
of  twelve  articles,  which  I  don't  mean  to  read 
to  you  now :  you  will  have  them  by-and-by 
in  due  order.  Then  he  speaks  of  the  prices  of 
meat,  fish  and  several  otner  things,  all  which 
he  complained  are  not  well  done ;  and  there  is 
a  general  complaint  throughout. the  govern- 
ment of  all  the  officers,  that  allitbe  Minorquins 
are  ill-oaed  by  the  misconduct,  misrole  and 
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■litiiiMagraieDt,  by  the  tmder  offioert  of  the 
gtrrison.  Noir,  geotlemeD,  you  would  -fatve 
•iippoMd,  if  gofernor  Moatjrn  bad  been,  whtt 
the  world  knows  he  if  not,  a  nth  mao,  be, 
might,  perhapa,  have  very  weU  justiBed  some 
eentare  at  least,  of  what  sort  la  another  quet* 
tieo,  upon  the  condnct  of  Mr.  Fabri^,  whose 
oottdact  points  very  strongly  to  sedition.  For 
consider  where  we  are  speaking  of.  We  are 
not  talking  of  the  city  of  London  ;  we  are 
not  talking  of  a  town  in  Bogland ;  hot  are 
talking  of  the  town  of  St.  Phillip's,  jost  at  the 
foot  of  the  Hacis  of  the  citadel :  and  this  stir- 
ring an  sedition  amon^  the  Minorqoina,  who 
were  already  too  ill  disposed  to  ffOfernment. 
Bnt  goreraor  Mostyn  did  act  in  this  business 
with  that  candour  and  humanity,  that  deKbera^* 
tion  and  wisdom,  for  which  bis  character  is  so 
emment.  And  therefore,  after  this  third  mC" 
raorial  and  articlea,  the  next  step  be  took  was 
to  take  farther  adrice  of  all  the  superior  law 
officers  and  magistratsa  of  the  island,  that  is, 
on  the  5th  of  September,  1771.  And,  gentle- 
men, he  ordered  his  secretary  to  write  a  letter 
to  doctor  Markadal,  (I  shall  not  pronounce 
their  names  well)  the  solicitor  general  and 
the  other  persons ;  and,  U(mn  that,  they  gare 
this  answer.  He  sent  the  5th  for  their  opi* 
nioo  ;   on  the  10th  they  gave  their  answer. 

**  We  receired  your  excellency's  letter  of 
the  5tb  instant,  with  twelre  articles  exhibited 
by  Anthooia  Fabrigas  annexed.  In  answer 
to  the  contents  of  the  said  letter,  it  appears  to 
us,  that  in  sundry  of  the  said  articles  be  men- 
tions and  repreeents  injuries  or  impositions 
upon  the  troops  quartered  in  St  PbilHp^, 
which,  if  dimmed  among  them,  might  occa* 
sion  tumults  and  disprders,  and  abo  raise  mnr* 
muringi  against  tbeir  |iroper  superion,  of 
whom  tbey  are  suffpicioos,  and  hare  not  a  due 
regard  to  their  own  ad? antage :  from  which  it 
appears  to  us,  pernicious  consequences  may 
arise  in  military  discipline.  This  our  opinion 
we  submit  to  your  excellency." 

Upon  the  receipt  of  this  letter,  still  the  go- 
Ternor  was  determined  there  should  be  no 
person  unasked ;  therefore  he,  upon  the  receipt 
of  this  letter,  sent  it  with  FabrigWs  answer  to 
the  assesseur  criminal,  who  sits  as  the  assist- 
ant to  the  gofemor  in  trying  of  cirilor  criminal 
causes,  the  great  judge  of  the  ishmd  under  the 
ffovemor:  he  sent  to  him  for  the  saoction  of 
his  opinion  upon  it.  The  answer  is  wrote  to 
the  secretary  of  the  gOTcmor,  and,  <  haring 
exammed  alf  the  said  papers,  it  appears  to  me, 
that  the  opinion  of  the  sM  genflemeD  is  very 
learned  and  just'  So  that  you  see  he  concurs 
entirely  in  opinioo  with  those  other  gentlemen 
that  had  made  the  report  thet  I  read  to  you  just 
now.  Geotlemeo,  when  this  was  done,  then 
and  not  till  then,  the  gorernor,  the  defendant, 
general  Mostyn,  sent  an  answer  in  form  to 
rabrigas ;  and  I  flatter  myself  that  you  and 
crery  one  who  hears  this,  nrast  be  of  opinion, 
that  the  gptemor  acted  with  all  possible  cau- 
tion in  mis  busmess.  He  writes,  therefore, 
tiiiB  answer }  for  you  see  theother  had  pressed 
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for  an  answer  in  writii 


me,  and  would  hare  it  In 
a  great  hurry  ;  but,  however,  the  soTemof 
would  not  give  an  answer  tiH  he  had  informetl 
his  understanding  upon  the  subfect,  by  all  that 
could  gif e  him  information  and  advice.  <*  Un« 
derstanding  that  Antonio  Alexander  AUimundo 
hath  acted  in  obolience  to  the  directions  of  bin 
superiors,  aa  in  the  manner  practised  by  hitt 
predecessors  in  the  said  suburbs,  by  those  that 
nehi  the  office  before  him,  as  it  appear*  to  u* 
^mentioning  their  names)  upon  a  charge  set 
forth  in  the  representatioiis  made  br  Fabrigas, 
and  upon  the  other  part  by  the  said  petition  of 
the  people  there  to  attend  to  the  regulation  made 
by  governor  Johnston  [I  should  have  told  you, 
that  all  the  Minorqoino  there  prayed  ir  mi^ht 
be  continued]  for  which  cause  it  is  not  regmar 
to  receive  wimcsses  to  justify  the  diflerent  ar* 
tides  exhibited  by  Fabrigas,  some  of  which 
seem  to  tend  to  disturb  the  public  tranqoilNty, 
in  prejudice  of  bis  majesty's  service :  [now, 
gentlemen,  remark  this]  notwithstaftdhig  whldi 
if  Antonio  Fabrigas  is  sufficiently  entitled  to 
pretend,  that  Antonio  AUimundo  bath  commit- 
ted any  crime  or  misdemeanor,  he  ieto  apply  to 
the  royal  govemor'a  court,  and  there  make  bit 
tomplaint  in  the  usnal  form ;  where  he  will 
have  justice  done  him  according  to  law^  that 
is,  <*  according  to  the  law  of  the  isladd.*'  Now^ 
any  mortal  troold  suppose  that  Fabrigas,  if  he 
was  not  possessed  of  a  most  malignant  and  tur* 
bulent  spirit,  would  have  acqufesoed  in  this, 
and  taken  such  measures  as,  according  to  the 
law  and  constitution  of  the  island,  were  open 
to  him,  and  not  have  plagued  and  teamed  the 
governor  with  reiterated  remonstrances  and 
complaints  in  matteHB  which  were  out  of  bin 
own  principal  power  to  relieve,  if  there  wai 
any  cause  of  complaint ;  though,  by  the  way, 
the  governor  bad  the  strongest  reason  to  sup* 
fioae  he  had  no  cause  of  complaint.  But  it  was 
the  determination  of  this  man  to  drive  home 
every  thing  possible  to  the  governor,  and  to  set 
up  an  opposition  of  the  Minorquins  subject  to 
his  civil  government,  and  the  garrison  subject 
to  his  military  govemnnent.  The  unavoidable 
consequence  of  this  would  have  been  the  total 
loss  of  this  island,  and  inftnite  bloodshed,  which 
must  have  ensued  upon  the  revolt  of  this  islanrf. 
However,  the  man  still  uses  a  great  many 
threats,  which  you  will  have  a  particular  ac« 
count  of  bv-and-by.  The  governor  thought 
proper  on  this,  (since  von  find  all  which  had 
been  done,  and  which  ibis  Fabrigas  complained 
of,  was  the  pursuing  the  regulations  whfdb  had 
been  made  by  governor  Johnston^you  w!0  be 
amaxed,  perhaps,  at  my  telKng  you— ^t  is  the 
strongest  proof  of  the  lenity  and  moderation  of 
the  governor  that,  perhaps,  can  ever  be  fma« 
gin^)  in  onler  to  see  whether  that  reguhtioii 
was  a  right  one,  and  on^ht  still  to  be  eonttnned, 
the  governor  summoned  a  meeting  of  the  ittha- 
bitaats,  even  Minorquins,  the  inh«ritantsoftiris 
district,  in  order  to  take  their  sense  of  the  so- 
vemor's  regulation,  to  sell  by  lots,  or  whether 
that  regtilatkHi  should  be  abolished,  and  that  be; 
or  any  person  within  the  dbtricli  may  he  tt 
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TiVerty  to  wll  Wine  as  fast  ai  they  can  under 
the  afforation  price.  In  order  to  have  their  full 
lenae  of  the  matter,  he  took  the  otmott  cau- 
tiooary  means.  This  doctor  Markadal  and 
doctor  Ofiver  aommoned  all  the  inhabitants; 
ind  because  they  might  be  at  full  leisure  from 
their  vineyards,  (fur  it  was  aboat  the  time  of 
making  wine)  that  they  might  be  at  full  leisure 
lb  attend  and  meet  together,  they  appointed 
the  meeting  to  be  on  a  Sunday,  as  the  most 
kispre  day,  when  they  might  be  spared  from 
thdr  attendance  upon  their  vineyards,  and  in 
order  to  have  a  full  meeting.  Mr.  Fabrigas,  in 
the  mean  time,  uses  all  pains,  (as  if  an  election 
was  going  forward)  he  used  all  imaginary 
pains  to  get  together  as  many  people  as  he 
eoald  muster  to  think  wich  him,  and  to  have 
this  regulation  of  the  governor  abolished,  and 
that  the  matter  he  complained  of  might  he  put 
an  end  to,  and  the  matter  he  required  enforced : 
but  sacb  was  the  sense  of  the  inhabitants,  that 
there  was  a  majority,  I.  am  told,  almost  twenty 
loone,  of  all  the  Minorquins  who  attended 
upon  that  Sunday  ;  all  pleased  with  what  had 
been  done  by  governor  Johnston,  and  desirous 
to  continue  that  regulation.  They  found  it 
jDost  beneficial  to  themselves ;  they  found  it 
attended  with  feast  trouble ;  they  found  it  most 
for  their  prr«fit:  they  all  were  against  their 
countryman  Pabrigas,  and  all  prayed  that  the 
cstabtijftiment  made  by  governor  Juhnstoo,  and 
bad  contiuued  to  that  time,  might  still  be  used 
and  continued  without  any  alteration.  Fabfigas 
was  now  very  much  dissatisfied.  Now  F  will 
ten  you  a  new  objection.  All  this  in  unlawful, 
because  it  was  on  a  Sunday,  and  the  sense  of 
the  people  taken  upon  a  Sunday  is  no  sense  at 
alt ;  a  further  instance  of  the  turbulence  of  his 
dbpotfitlon !  all  was  wrong ;  and,  at  the  same 
time,  a  threat  that  he  would  now  prefer  a  peti- 
tion, and  be  would  take  care  that  there  should 
be  two  hundred  men  armed  at  his  heels!  now 
let  me  ask  any'  man  that  hears  me,  what  the 
governor  was  to  do.^  The  governor  ^wbose 
spirit  was  not  inferior  to  his  other  quanties  that 
make  up  the  character  of  a  gentleman  and  a 
soldier)  was  not  to  be  so  frightened.  He  was  a 
stranger  to  personal  fear  ;  and  a  Minorquin  ap- 
pearing at  the  bead  of  t^o  hundred  people 
armed,  though  it  is  serious,  and  deserves  consi- 
deration— however,  the  gdvernor's  spirit  was 
sacb,  he  did  not  convoke  any  force  in  order  to 
repel  this :  but  he  took  a  very  wise  step  ;  and 
that  was  (for  the  next  day  was  the  time  of  this 
insurrection  he  had  cause  to  apprehend,)  he 
gave  an  invitation  to  the  connmaudiog  officers 
of  the  different  regiments  to  meet  him  next 
morning ;  and  if  there  had  been  any  force  at 
the  heels  of  Mr.  Fabrigas,  the  commanding 
officers  being  then  in  the  house,  it  would  not 
take  np  any  time,  perhaps,  to  summon  their 
force  to  repel  it :  but  he  would  not  suipmon 
the  force  of  the  island  any  farther  than  I  tell 
yon.  At  the  time  this  peiitfon.  was  to  be  pre- 
sent^ by  Fabrigas  with  two  hundred  men  at 
his  beels — I  mistake  ;  the  petition  was  then 
presented;  aad'he  woufd  come  for  an  answer 
YOiUXX. 
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the  next  morning  with  a  force  of  200  men  at 
his  heels — ^the  governor  thought  pniper  to  ask 
the  advice  of  the  officers  who  attended  there, 
what  ought  to  be  done  with  this  man,  and 
what  was  fit  to  be  done  P  Every  one  of  th« 
officers  who  iittended  upon  the  occasion  con« 
curred  in  the  opinion — and  it  was  a  matteir 
about  which  I  toink  there  could  not  be  two 
opinions,-— that  nothing  was  safe  to  be  done, 
but  immediately  laying  hold  of  this  man  tho 
first  opportunity,  and  sending  him  out  of  tho 
island.  And  he  did  so.  There  is  the  oom« 
plaint.  Now,  gentlemen,  I  have  let  you  intd 
the  whole  history  why  this  was  done  that  Fa« 
brigas  complains  of;  wlw  Fabrigas  was  kepi 
close,  as  he  complains  of  A  man  that  threat* 
ened  an  insurrection  in  the  island,  it  surely 
would  be  imprudent  in  the  governor  to  suffer 
any  of  his  friends  in  the  island  to  have  access  to 
him  :  general  Mostyn  therefore  sent  him  off  as 
soon  as  possible,  which  I  believe  was  in  four  or 
five  days,  into  Spain,  with  a  prohibition  to  re- 
turn to  the  island  again  vvithm  the  course  of  n 
year.  But  all  this,  sa;^  they,  thfs  is  tvrannical'y 
this  is  arbitrary  ;  this  is  what  English  govern** 
ment,  and  English  laws,  and  an  English  courl 
of  justice  cannot  bear.  Say  they,  it  is  a  very 
improper  behavioor  in  governor  Mostyn,  ana 
ou^ht  to  be  the  subject,  the  matter  of  a  civil 
action  :  Mr.  Fabrigas  therefore  does  very  right 
to  take  a  voyage  over  to  England,  to  comcK 
here  to  Guildhall,  and  take  th^  sense  of  an 
English  jury  upon  governor  Mostyn's  beha* 
viour.  Let  me  observe  to  you,  this  is  not  n 
novel  proceeding ;  for  though,  very  tbrtunately 
for  governor  Mostyn,  it  is  the  first  time  that  he 
has  nad  an  occasion  to  behave  in  this  way,  and 
to  proceed  in  this  particular  manner ;  yet  for- 
mer governors  of  this  island,  upon  much  less 
occasions  and  emergencies  than  this,  have  don^ 
the  very  like  thing.  Do  not  be  astonrshed, 
gentlemen,  nor  let  it  fright  you,  when  I  tefl 
you,  that  the  governor  has  an  absolute  right  to 
3o  it,  and  is  accountable  to  nobody  but  the 
privy  -council.  The  government  of  thai  i&laud 
IS,  in  mady  respects,  an  arbitrary  government: 
and  as  despotic,  in  many  instances,  as  any  of 
the  governments  in  Asia,  particularly  in  tbo 
part  now  in  question ;  and  yet  governor  Mos- 
tyn would  be  sorry,  for  his  own  character'o 
s*ake,  if  it  was  in  his  power,  to  tike  any  legal 
advantages  concerning  the  impropriety  of 
bringing  the  action  here  in  England.  His 
character  calls  upon  him,  which  \^  to  him  th^ 
first  of  all  considerations,  to  explain  bis  oon« 
duct  in  the  fullest  manner  p<»sible.  ,  A  general 
acquittal  of  him  upon  the  idea  that  the  law 
won't  punish  him,  would  be  but  a  poor  satist 
faction  to  governor  Mostyn,  who  is  charged  in 
this  action  with  having  exercised  a  tyrannical 
power.  Gentlemen,  the  general  tenor  of  tho 
generaPs  behaviour,  from  the  time  of  his  being 
first  appointed  to  this  ffoveromeot  five  veam 
ago,  to  the  moment  be  last  left  the  islanll^  haf 
bten  to  preserve  and  to  maintain  order  and  gpoS 
government,  without  a  wish,  or  rather  with  an 
abhorreoce,  to  oppress  any  one  man  that  is  nndar 
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his  girrenimeiit  there:  least  of  all  could  he 
ever  wish  to  oppress  or  injure  this  man,  too 
fncoosiderable  lo  bis  owo  particubtr  private 
•tatioD  of  life,  too  remote  from  a  oonnezioD  or 
acquaintauce  with  the  governor,  for  him  to 
have  made  him  the  object  of  vindictive— I 
wou'^t  call  it  justice,  bat  of  any  vengeance  or 
resentment  opon  any  occasion  whatsoever. 
When  the  man  made  a  complaint,  he  wished 
to  enquire  into  the  gronnds  of  it ;  and  when  he 
found  it  was  grooudless,  and  the  man  reiterated 
the  complaint,  however  he  might  be  teased  by 
ibis  reiterated  complaint,  (for  it  is  grievous  and 
Iroublesome  to  a  man  to  be  teazed  with  new 
remonstrances  and  petitions,  when  he  sees  tl^ 
Impropriety  and  impossibility  of  granting  what 
is  reiiuested)  still  takes  all  possiUe  occasion  to 
enquire  into  the  grounds  of  the  compUint,  to 
answer  the  compmint  But  when,  after  every 
means  bad  been  tried,  the  man  threatens  the 
dissolution  and  destruction  of  government  in 
the  island,  it 'became  his  duty  then  to  treat  this 
with  some  seriousness :  and  yet  for  the  general 
good  of  the  island  he  did  it,  never  comolaining 
pf  these  two  hundred  men  that  were  to  be  arm- 
ed, only  laying  hold  of  the  man  himself,  and, 
mr  soon  as  a  ship  could  be  got,  to  send  him  out 
^f  the  island.  And  now  governor  Mostyn  ia 
called  upon  in  an  action.  The  laws  of  a  foreign 
country,  gentlemen,  are  matters  of  lart  here; 
and  it  18  Tery  well  worthy  oonsid^ration— it  la 
Veiy  well  worthy  of  consideration  indeed  (I  do 
not  mean  to  trouble  you  with  a  discussion  of 
that  question ;  but  since  his  lordship  has  hinted 
about  it,|t  is  very  well  worthy  of  consideration) 
whether  such  conduct,  upon  such  occasions,  in 
«uch  a  place,  oan  be  the  subject  of  litigation  in 
«  court  of  justice  in  England ;  it  is  very  well 
deaervinjjr^f  consideration.  I  know  very  well. 
Upon  a  fonner  occasion,  when  an  action  was 
lirooght  against  the  goTemor  of  the  island  of 
Barbadoes,  by  a  man  who  succeeded  in  his 
ubaeoce  to  the  government,  without  any  parti- 
cular appointment  so  to  do^  and  having  been 
guilty,  m  the  goyemor's  absence,  of  some  mal- 
practice, (he  was  appointed  by  him,  but  had 
not  took  the  oath)  there  was  an  action  in  that 
case  brought  against  the  governor  ibr  some 
proceedings  against  his  deputy,  as  was  the 
•ubject  of  an  action,  and  thdre  was  judgment 
in  that  case  given  for  the  plaintiff;  but  a  writ 
of  error  being  brought,  and  that  being  removed 
afterwards  to  the  House  of  Lords,  that  judg- 
ment was  reversed.  As  well  as  1  recollect  it, 
pne  of  the  chief  grounds  insisted  upon  on  the 
part  of  the  defendant  was,  that  being  a  matter 
librottd, — (for  that  it  was  upon  demurrer  to  a 
pleaj— that  being  upon  a  matter  abroad,  it  was 
not  cognicable  by  the  courts  of  justice  in  Eng- 
land.   In  answer  to  that,  it  was  insisted— 

Court.  Was  it  not  the  main  question  in  that 
trial,  wbelher  the  council  of  state,  or  the  go* 
Vemor  of  Barbadoes,  bad  a  power  to  commit  ? 
"^  Serj.  Davy,  That  was  a  question.  I  have 
Mr  Bartholomew  Shower's  parliamentary  cases 
«|^o  the  table.  ^       ^ 

Cmwi.   1  think  the  courts  held  they  bad  no 


power  to  commit :  the  House  of  Lords  held 
thev  had  a  power. 

Seij.  Dany,  Your  lordship  will  find  the  par- 
ticular reason  of  the  reversion  of  the  judgment 
is  not  stated,  but  only  that  the  judgment  was 
reversed.  But  one  of  the  particular  reasons 
was  that  the  island  might  be  governed  by  par- 
ticular laws,  and  that  be  was  not  responsible 
here  for  what  he  did  there.  To  this  it  was  ao<« 
swered  and  insisted  upon  by  the  other  side,  thai 
they  were  governed  by  £oglish  laws;  that 
they  were  not  a  conquered  country ;  that  they 
were  inhabited  by  the  subjects  of  the  crown  of 
Great  Britain,  who  came  of  Boglisb  or  Britan- 
nic subjects,  ^ing  from  Great  Britain  to  that 
country  to  reside  and  settle  there,  and  were  not 
like  the  case  of  a  conquered  country.  The 
reason  of  it  does  not  appear.  Upon  that  re- 
port, the  House  of  Lords  thought  proper  to 
reverse  the  judgment.  In  the  present  case, 
see  how  strong  it  is !  for  every  objection  made 
upon  that  case  applies  with  double  force  here. 
Suppose  it  comes  to  that  question  of  law,  will 
not  that  question  be  of  too  great  magnitude  for 
me  to  say  a  single  syllable  about  it?  This  that  I 
have  now  mentioned,  and  your  lordship  has 
gone  before  me  in  what  I  was  goin^  to  sav,  ic 
a  very  important  question  of  law  indeed ;  a 
▼ery  great  question ;  a  question  of  the  filrst 
magnitude,  and  which  will  therefore  deserve  to 
be  discussed  and  determined  b^  the  bi^esi 
court  of  justice  this  kinj^dom  is  acquainted 
with.  It  is  a  question  of  infinite  difficulty  and 
g[reat  importance,  with  regard  to  the  respon- 
sibility of  the  governor  in  a  conouered  islaod. 
with  respect  to  their  being  amename  to  Ibreipi 
subjects,  with  regard  to  beiog  amenable  for 
theur  conduct. 

Seij.  G/y«ii.  They  are  the  deaoendanta  of 
foreignera,  all  of  them. 

Seg.  Dai^.  1  mean  those  that  are  bom  ioMi* 
norca,  that  descend  from  the  ancient  inhabitants 
of  the  island.  They  are  subiect  to  be  governed 
bv  whatever  laws  the  Idng  of  Great  Britain 
shall  thmk  proper  to  impose  upon  them.  The 
king  of  Great  Britain  may,  if  he  pleases,  alter 
his  goTdkrnment  of  that  island,  and  ^re  what 
laws  he  pleases  under  a  ^neral  ratification  ; 
and  they  are  all  bound  by  it.  I  say,  a  discus^ 
sion  of  that  question,  as  a  question  of  law,  is  of 
great  Hiagnitude.  1  do  not  mean  to  trouble 
you  with  It.  To  be  sure,  it  is  too  much  for  my 
grasp ;  it  is  too  much  perhaps  for  the  grasp  of 
any  one  man  sitting  in  judgment,  much  more 
for  me  standing  here  as  a  counsel,  who  have  no 
judgment  at  aU,  only  a  duty  1  owe  mv  client ; 
and  perhaps,  and  most  probably,  it  will  bea^pies- 
tion  to  be  referred  lo  the  determination  of  the 
court  above.  And  you,  at  the  same  time,  wi.ll 
cenainly,  if  you  think  proper  to  find  a  special, 
verdict  in  this  cause,  which  I  suppose 'you  will, 
yon  will  do  well  to  consider  the  subject  witb 
regaitl  to  the  damages,  which  we  call  contin- 
gent damages ;  it  was  therefore  exceeding  fit 
to  mention  all  those  circumstances  to  you,  not 
only  with  regard  to  the  matter  of  fact,  but  ajso 
for  your  eonaideration  with  regard  to  th« 
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^B^es.  For  soppoie  (it  it  Upon  that  ground 
1  ttow  address  you)  sappoie  the  gofomor  mis- 
took tbe  law  opoD  this  oeeasion;  suppoae  he 
w»i  wrougy  and  ought  not  to  have  proceeded 
mlbia  way ;  suppose  that  notwithstanding  all 
the  opinions  he  had  took,  as  well  from  the  dvil 
offiioen  in  their  different  departments,  the  law 
officers,  and  the  assesseur  fudges,  and  so  forth, 
confirmed  bv  all  the  mihtary  officers,  whom 
be  assembled  togeth^  npon  the  threat  of  the 
insurrection;  suppose,  notwithstanding  all 
these  opinions,  he  ought,  instead  of  doing 
what  he  did,  rather  to  have  kept  this  man  a 
prisoner,  and  brought  him  before  some  tribunal 
to  be  tried:  suppose  that  onght  io  be  his  con- 
ddct ;  that  therefore  he  did  wrong,  instead  of 
it,  to  imprison  the  man  immediately,  and 
banish  him,  npon  his  own  authority  ;  now  to 
be  aure  the  assessment  of  damages  hy  vou 
must  go  upon  that  supposition.  I  tbmk  I 
speak  nirlv  upon  the  occasion :  1  mean  in  this 
aod  all  otner  occasions  to  act  with  character : 
f  suppose  that  to  be  so:  what  mighty  damages 
ought,  on  that  occasion,  to  be  given  against  tbe 
governor  f  He  in  that  instance  mistook  the 
line  of  bis  duty  ;  be  acted  as  he  thought  for 
the  best,  for  the  safety  of  the  island ;  but  he 
acted  precipitately.  Why,  let  Mr.  Fabrigas 
or  bis  nrienos  (for  I  do  not  know  whether  he  is 
in  England  himself  or  no),  let  them  put  one 
qoestHMi  to  themselves  to  dedde  it.  If  general 
Hostrn  had  done  the  thin^,  the  not  ooing  of 
which  they  now  comphun  of;  if  general 
Mostyn  had  brought  this  man  to  a  trial,  what 
might  bave  been  his  late?  The  least  surely 
'  could  have  been  that  which  he  .now  complains 
of,  banishment  for  a  single  year;  for  with  re- 
gard to  the  imprisonment,  it  is  not  an  unusual 
thing  in  any  eonntrj.  Upon  great  and 
emergent  occasions,  it  is  not  an  unusual  thing 
to  confine  a  man  for  a  few  days,  and  debar  him 
the  access  of  his  friends:  that  is  not  an  extra- 
ordinary thing.  But  suppose  in  that  he  did 
wrong :  I  wtU  suppose  the  whole  to  be  wrong. 
Wherein  is  it  wrong?  It  is  wrong  from  a 
misapprehension  of  judgment,  from  a  mistake: 
it  is  wrong  meraly  in  respect  to  mistake.  It  is 
not  wrong  from  malice,  from  wilful  wicked- 
ness towards  this  man,  firom  a  tyrannical  dis- 
Msition,  from  a  desira  to  oppress  or  hurt  him. 
If  this  had  been  the  case ;  if  the  goveraor, 
respectable  as  bis  character  is,  could  for  a  mo- 
ment be  suspected  to  be  capable  of  acting  in 
this  manner,  from  tyrannical,  cruel,  or  wicked 
motives,  he  would  have  done  ill  to  call  upon 
me  to  be  his  advocate ;  for  though  even  in  that 
case  1  would  discharge  m^r  dutv  towards  him, 
1  could  not  have  spoke  with  cheerfolness  for 
bim.  But  here  1  consider  him,  and  the  whole 
Isnor  of  bis  conduct  bids  me  so  to  do,  as  a  gen- 
tfosan  willing  to  discharge  his  duty  to  the 
crown ;  to  preserve  this  island,  as  it  wss  his  duty, 
to  the  commonwealth  of  England ;  wiHing  to 
do  all  that  was  good,  right,  and  just,  without 
any  vindictiTe  motive  to  this  man,  to  whom 
be  »  a  stranger.  But  upon  this  occasion  the 
will  pardon  me,  if  i  take  notifis  open 
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this  occasion,  of  what  is  too  well  known  ever 
to  be  questioned,  his  genera]  eood  character. 
And  yet  I  have  less  need  to  'ask  his  particular 
pardon  upon  this  occasiun,  because  that  gentle- 
man from  whom  I  received  mv  instructions, 
the  attorney  in  the  cause,  has  filled  my  brief 
with,  I  think,  not  less  than  thirty  of  the  first 
names  in  this  kingdom,  who,  I  am  told,  are  all 
attending  here,  or  within  a  moment's  call  from 
this  hall,  some  of  the  most  respectable  charac- 
ters in  this  kingdom,  some  of  the  highest  rank, 
and  gentlemen  of  the  first  character  in  this 
kingdom,  to  tell  you  that  they  have  at  different 
times  served  under  general  Mostyn,  and  that 
they  do  not  know  in  all  their  acquaintance,  a 
man  of  a  more  cool,  dispassionate  temper,  a  roan 
of  greater  character,  humanity,  and  justice, 
then  general  Mostyn ;  as  celebrated  for  it  as 
any  man  of  any  rank  or  of  any  degree  of  ho- 
nour in  the  world ;  and  yet  general  Mostyn 
must  be  supposed,  in  order  to  justify  vindictivo 
or  exemplary  damages  upou  this  occasion,  must 
be  supposed  to  be  actuated  by  motives  which 
his  heart  abhors,  and  which  motives  never 
actuated  his  heart  a  moment  in  his  life.  I 
leave  it  upon  this  idea,  that  if  he  has  acted  im- 
properly in  every  step,  yet,  upon  the  idea  of 
Its  being  a  mistake  in  general  Mostyn,  I  appre- 
hend tM  plaintiff  has  no  right  to  expect  exem- 
plary danuiges. 

Sen.  Burlflnd.  1  suppose  ft  is  a  fact  ad- 
mitted between  us,  that  this  is  a  conquered 
island,  ceded  by  the  treaty  of  Utrecht? 

Mr.  Lee.  Minorca  was  ceded  to  this  crown 
by  the  11th  article  of  the  treaty  of  Utrecht. 

Jama  Wright^  esq.  swora.' 
Examined  by  Setrjeant  Bwrland. 

Q.  You  resided  some  yesrs  in  Minorca  ?'-» 
A,  From  aboot  January  1771,  to  the  middle  of 
1772.  ' 

In  what  character  ?— As  secretary  to  the 
governor. 

To  Mr.  Mostyn  ?— Yes. 

You  know  the  division  of  the  island,  do  you  ? 
—Yes. 

What  are  the  distt4cts  thev  are  divided  iotof 
— 1  believe  originally  five ;  but  two  are  blended 
together,  that  there  now  are  but  four. 

Do  you  mean  to  include  in  one  of  these  dis- 
tricts the  suburbs  of  the  fort  of  St.  PbiHip's? 
^-Tbey  never  do,  when  speaking  of  them ; 
that  is,  extrajudidpl  of  the  common  officer  of 
the  island. 

Under  whose  particular  jurisdiction  bthat  ? — 
I  always  understood  it  to  be  under  tbe  direc- 
tion of  the  governor. 

What  do  you  call  th»t  district  ?— The  arrap 
val  of  St.  Phillip's. 

Are  you  sure  you  understood  it  to  be  distinct 
and  separate  from  all  the  other  districta?-— 
Yes;  insomuch  that  I  was  always  led  to  be- 
fieve,  and  told,  that  no  ma$^istrste  of  Mahon, 
whidi  is  the  district  next  aiyoining  to  it,  ever 
did  go  there,  or  could  go  there,  to  exereise  any 
sort  of  fonctioD,  without  lobve  bad  of  the  go« 
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▼eroor;  and  whenever  there  was  occasiento 
aeud  any  of  them  down  theref  the  fort-major 
received  orders  for  theirftd mission. 

Are  these  laws  varied  at  anjf  time,  and  by 
what  authority  ?— The  ialand  la  eovenied  by 
Spanish  laws,*  subject  to  be  varied  by  the  go- 
vernor, with  regard  to  all  interior  ipatters.  A 
proclamation  of  the  governor  is  as  binding 
there  to  try  a  man  upon  a  trespass,  as  any  laws 
whatsoever,  subject  to  be  varied  by  the  order  of 
the  governor ;  uot  in  respect  to  property,  not 
with  regard  to  meum  and  tuum,  but  with  regard 
to  the  internal  police. 

What  du  you  mean  by  proclamation  ?— That 
if  the  governor  issues  a  proclaroalioD,  and  in- 
flicts a  penalty  for  the  breach  of  it  all  over  the 
Island,  and  if  any  person  ii  guilty  of  the  breach 
of  that  pruclaroatioo,  be  is  subject  to  the 
penalty  of  it,  and  for  want  of  payment  is  im- 
prisoned. 

1  suppose  you  mean  they  enforce  an  obedi- 
ence to  that  procUniation  by  imprisonmeutf — 
There  is  there  the  chief  justice  criminal,  and 
the  chief  I'ustice  civil :  both  have  their  separate 
courts.  If  the  governor's  proclamation  is 
broke  with  any  penalty  annexed  to  it  of  iropri- 
fonment  or  fine,  the  man  is  seized  And  broi^ht 
into  that  court :  the  proclamation  is  exhibited 
i^nst  him,  and  by  that  he  is  coodemned  to 
either  fine  or  imprisonment,  though  that  procla- 
mation was  macle  perhaps  ^ut  the  day  before. 

According  as  that  proclamation  arocMi  whe- 
ther a  civil  or  criminal  matter?— I  do  not  re- 
collect any  of  a  civil  matter.  ^ 

Court.  Wbatare  the  nature  of  the  proclama- 
tions yon  are  speaking  of  P — A.  In  all  the  me- 
morials presented  to  the  governor,  be  issued  an 
order,  that  no  memorial  or  petitions,  except 
lor  merey,  should  be  presented  to  him  without 
being  signed  by.  an  advocate  admitted  in  the 
€oarts. 

Q.  You  mean  governor  Mostyn  issued  this  ? 
— ^    Yes. 

Whether,  though  the  Minorquins  by  the 
treaty  of  Utrecht  are  geverned  -by  the  Spanish 
laws,  yet  whether  our  government  here  do  in 
fact,  or  not,  from  time  to  time  make  alterations 
and  regulations  in  those  laws  ?— The  king  in 
council,  U|)on  all  occasions  of  application  to 
them,  issues  out  such  orders  as  tne  case  re- 

Soires,  and  they  are  recorded  in  the  royal  court 
liere,  and  are  as  binding  as  any  laws  what- 
soever. 

They  are  registered  there,  are  they  not  ?— 
Yes. 

What  do  you  call  the  royal  court?— The 
court  of  royal  government  is  the  criminal  and 
the  civil  court. 

You  know  Mr.  Fabrigas  ?— Perfectly  well. 

What  is  he  in  the  Island  ?— I  vras  directed 
by  governor  Moatyn,  who  was  very  ouich 
teazed  by  his  repeated  applications,  to  enquire 
what  sort  of  a  man  he  was. 

*  As  to  the  laws  which  should  preiail  in  m, 
conquered  country,  aee  the  Case  of  the  ialand 
•fGreaafia,A.X),  ^77^ 
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First,  as  to  his  quality  in  the  ialand ;  what 
sUtion  is  beP^HiS  father  holds  some  vine- 
yards, very  small.  He  himself  I  believe  ac* 
tually,  for  his  bread,  labours  and  digs  and 
prunes  the  vineyards,  and  talks  and  chatters 
about  politics  perhaps  five  days  out  of  six.  It 
has  been  repeatedly  said,  Mr.  Fabrigas  is  • 
man  of  property.  I  believe  he  had  at  that 
time  no  property  opon  the  earth.  General 
Nostyu  ordered  me  to  make  enquiry,  and  that 
was  the  result  of  it. 

We  know  what  the  station  of  general  Mostyn 
is;  that  be  was  then  and  ia  now  lieutenant- 
governor  of  Minorca ;  that  he  is  commander  of 
a  regiment,  and  a  man  of  family :  what  is  hie 
character  as  a  man  end  as  an  officer  ?  Is  he  • 
man  of  humanity  P^— I  believe  as  much  so  as  it 
is  possible  for  a  man  to  have;  that  is,  in  mj 
opinion.  I  have  seen  much  of  bim.  I  do  not 
believe  there  exists  in  the  world  a  man  of  ten- 
derer feelings,  for  any  ill  effects  that  may  be 
produced  firom  him. 

Is  that  bis  general  character?— I  believe 
him  to  be  much  more  so  than  common.  I 
think  that  is  his  conduct  that  will  be  found 
upon  every  enqcnry  that  can  be  made  of  bim« 

And  it  has  been  so  under  your  own  know* 
ledge  ? — I  am  jsnre  of  it :  1  have  had  many 
opportnoities  of  seeing  the  working  of  it  in  « 
very  surprising  manner. 

Will  you  let  us  know  as  mock  ss  yoa  do 
know  of  Uus  transaction  between  Mr.  Fabrigae 
and  the  governor  P— May  (2  refer  to  some 
minutes  Itiave  hereP 

Counsel,  Yes. 

Serj.  Gl^fnu,  Did  you  take  Ihem  at  the 
timeP — A,  No;  but  all  within  tliree  days. 
1  hope  I  ahall  be  excnsed  if  I  should  make  any 
mistakes  in  respect  to  date.  Mr.  Fabrigas 
preaented  a  memorial,  I  believe  to  myself,  to  be 
delivered  to  governor  Mostyn — that  was  the 
31st  of  JulyUrri— complaining  that  Mr.  Alii* 
mundo,  the  moslastaph,  the  only  officer  in  the 
arraval — I  think  that  was  the  first  petitioa, 
complaining  of  some  abuses  in  boviog  wine* 
The  ffowemibr  said.  What  does  the  feftow  want  f 
He  bid  me  order  Allimundo  to  answer  it,  for  he 
knew  nothing  about  it.  I  sent  lor  Allinuindo 
up  to  the  head-quarlers.  The  mustastapb  is 
the  only  civil  officer  of  St.  Phillip's,  that  is,  i« 
the  arraval:  he  is  pot  in  by  the  governor,  aod 
turned  o«t  by  him  at  pleasure. 

Did  you  order  Allimundo  to  give  in  an  aa* 
swer  to  it  p**l  sent  for  him»  and  desired  hioa 
to  conse  up  to  me.  I  gave  him  the  nieeaeria^ 
and  told  bim  it  was  the  governor's  order  that 
he  aosweied  it.  Upon  Atlimondo'a  .answer 
coming  up,  it  was  read  to  the  governor. 

Cpunael  That  aoawer  is  dated  the  8ih  eC 
August  1771  f-^A.  I  read  it  to  tbe  goKemor. 
The  governor  ordered  me  to  teU  Mr.  Fabrigas 
and  Allimundo,  bv  an  interpreter,  that  he  was 
very  well  aatisfted  with  the  defence  Allimundo 
kaa  made  to  Fabrigas's  cha«fe.  I  toki  tkesa 
both  so.  Fabrigas  came  again,  ond  desived  to 
see  the  defence  that  Allimiindo  bad  m%^  I 
told  hiai»  I  woft  not.  aAyi«nflMl(o«liew  ikhim^ 
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wM  1  think  it  waaamatter  ferbim  to  de- 
BBUid.  He  eame  again  the  next  day,  or  the 
dsjF  after,  i^vioff  in  aootber  meoioria),  deairiug 
that  that  cnighi  be  shewn  to  the  ij^overnor. 

Coimse/.  That  was  delivered  tlie  l$lb  of' 
Aag[iist? — A,  Yea :  in  abort,  deairii^  to  aee 
tbejoatificaiion  of  Allimundo,  andabiitiifg  tbe 
fiaiind  of  hia49QinfiUiBty  and,  1  tbink,  adding 
aaother  article. 

Yon  ahewed  theae  two  memorials  to  the  go- 
Ttrnor? — I  did.  GoFeraor  Mostyn  ordered 
that  Dr.  Markadal,  who  then  acted  as  ehief 
jasnce  mil,  should  receire  and  bear  any  com- 
phmta  that  Fabrigas  had  to  make  against  Allt- 
laaado ;  and  he  added  to  him  tbe  advocate  fia- 
oi,  the  second  officer  in  the  island  that  acta 
aader  the  king'a  commission :  tbe  chief  jnstioe 
dvil  is  the  first,  tbe  chief  justice  criminal  ia  tbe 
second,  the  adyocate  fiscal  is  tbe  third,  next 
sfter  tbe  goTernor :  he  gave  them  authority  to 
sad  for  papetaand  persona,  and  whatsoever 
Biigfat  he  useful  in  tbe  entjnirjr  in  bia  name. 
By  my  memorandum^  I  think  it  was  the  SOlh 
sf  iU^iMi,  that  theae  two  law  gentlemen,  aa 
cammisaionera,  met,  and  ordered  Fabrigas  and 
Albmando,  who  were  then  present,  to  attend 
tfaeoa  the  93d  fallowing.  It  may  be  necessary 
to  sbeerre,  that  though  these  two  gentlemen 
were  then  aitting  in  their  own  civil  oourta, 
th^  acted  as  commissioners  of  enquiry,  be- 
cause the  man  was  one  of  the  arraval  of  St. 
Pbilbp's*  I  won't  charge  my  memory  by 
oatb,  hot  I  am  very  sure  they  had  a  separate 
eammissioo  on  purpose  under  tbe  govemor'a 
•wa  acal. 

Was  tbe  joquiry  made  ?— On  theSdd,  Fa- 
brigas declared  be  would  proceed  no  further 
till  he  was  allowed  to  aee  tbe  defence  that  Al- 
&n«ado  had  made,  and  giveo  in  to  tbe  go- 


Where  was  that  declaration  made  P — In  the 
oottrt  helore  tbe  commisaionera.  Mr.  Fabrigas 
prpsemed  a  third  memorial  to  governor  Mostyn, 
any  tag  nothing  more  than  what  be  had  said 
tbe  commissioners,  that  he  could  not 
tyi  be  bad  seen  AUimundo's  answer  to 


Brfore  the  third  memorial  that  was  present- 
ed, had  tbe  comsaiaaiooera  made  any  report  f 

Do  you  recaOeot  whether  tbe  thhrd  memo- 
nal  was  after  or  before  tbe  report  ?— I  am  pretty 


9af.  Bmrlamd.  That  ia  the  third  memorial, 
DaaaamMg  ibe  ISartiolsB  be  exbibita  against 
AlbaaMBdo;  there  is  no  date  Is  k. 

Q.  Can  you  fix  tbe  date  to  that  l-^A.  I  think 
it  moat  ^between  theSSd  and  Sith  of  hv^gmA. 
teftaf  UMLyn  reierred  bun  to  the  sossmia* 


ifbal  tvas  done  aAarwaida?— The  eommis- 
hsnsMorted  to  tbegsvemov,  that  Mr.  Fa* 
4mhl  br  lh«  mnnaer  of  hia  carrying  on  this 


irhM  Iras  their  report?-Tbe  S4tb  of  Aagualt 
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of  now,  don't  contain  tbe  commisiioaeffs  an- 
swer about  tbe  IS  articlea  ?— J,  There  me  two 
reports. 

Serj.  Davy»  I  took  a  great  deal  of  pams  la 
collect  dates,  and  1  did  it  from  tlie  ooateala^ 
I  believe  tbey  were  rigbt,  aa  I  opened  it. 

Wright,  There  were  two  reporta,  one  tba 
Slatof  Augoat,  tbe  other  tbe  4th  of  September, 
that  Fabrigas,  by  tbe  manner  of  carrying 'on 
this  charge,  intcioded  to  aow  dissentioa. 

Serj.  Davy.  Mr.  Wright,  I  find,  confimnda 
two  reports  together:  it  is  tbe  third  report 
where  they  report  that  it  is  to  breed  seditioo, 

Q,  Then  he  presented  this  third  ttemsrial 
osntaining  tbe  12  articles  ? 

Mr,  Just.  Gould.  My  brother  Davy  atoted, 
that  itwaa  tbe  lOlh  of  September  that  they 
took  notice  of  the  articles. 

Q,  Was  there  anotlier  report  about  the  10th 
of  September? — A.  Yes,  there  is.  On  the 
96th  of  August  tbe  irovemor  ordered  nse  to 
desire  tbe  criminal  chief  jnstioe,  and  tbe  civtl 
chief  justice^  the  advocate  fiacal,  and  tbe 
secretary  to  tbe  court  of  the  royal  goverv^' 
ment,  to  come  to  me  next  morning,  that  be-> 
ing  tbe  S6tb.  Fabrigas  came  thera.  J  aak- 
ed  him  in  tbe  governor's  name,  by  an  intsp> 
preter,  what  be  meant;  whether  a  civil  proae- 
Gution  to  recover  damages  againat  Allimuado, 
which  be  bad  anatained  ?  or  whether  be  meant 
to  make  an  example  of  him  for  any  abase  hs 
bad  committed  in  bia  office  ?  These  gentlemen 
were  present. 

What  anawer  did  be  make  P— None ;  I  cstdd 
get  no  anawer  frpm  bim. 

Serj.  Davy.  That  is,  upon  tbe  articleB. 

Cottr<.  Js  that  aubaequsnt  to  tbe  delivery  of 
tbe  articlea  r 

Seij.  Dapy.  Yea. 

Q.  Tbia  question  arose  upon  hu  preaeating 
tbe  19  articlea  to  tbe  governor  P— jI.  Upoa  tim 
whole  of  bis  conduct. 

But  that  was  aUer  he  presented  the  articlea  f 
—Yea. 

What  did  he  aay  to  that  P— He  said  notbinf  . 
I  deatred  him  to  make  aome  kind  of  at»wer, 
that  I  might  tell  tbe  governor.  Hia  answer  at 
last  by  extortion  was,^thatif  i  would  give  him 
a  quarter  of  an  hour,'  he  would  gs  and  eetaa 
back  with  an  answer. 

Being  confoasded  at  tbe  qtiestien  at  firatysad 
giving  no  anawer  for  some  time,  at  length  he 
said  that  ?-  "*     * '        '  ' "  '  ' 


He  did  not  know  which  be  wa 
nor  what  be  wanted.  He  gave  no  ansawat 
hat,  but  oaly  aaked  that  he  ought  base  aqaa«- 
ter  of  m  hour.  I  told  him  thai  he  waa  not 
confined  to  a  quarter  of  an  hour  ;  but  it  >emg 
then  between  10  and  11  o^etocfc,  I  behoved  that 
tbey  wouht  hs  as  attentive  to  bina,  ibat  he 
might  saH  agmn  at  19  o'eloek  if  he  pleased. 
He  eame  baHch  agais  within  the  ttma^aad  para 
notioe  that  be  meant  a  dvii  actioa. 

Bt^G^wu  I  wouMinotmtempi  tbiaeva- 
dence,  aa  it  does  not  appear  te  be  of  gneatesi^ 
ssquaosato  na ;  hit  £  submit  to  yamr  lerdabip, 
whether  this  ia  properly  evidencs,  tbe  am 
oiiMiB^lhmghaa  ialeifsetati 
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Ternor ;  and  wheDe?er  there  ww  occasien  to 
fleud  EDV  of  them  dovrn  there,  the  fort-major 
receiYecj  orders  for  their-ad mission. 

Are  these  laws  varied  at  any  time,  and  by 
urbat  authority  ? — The  island  is  fl^verned  by 
Spanish  laws,*  subject  to  be  varied  by  the  go- 
vernor, with  regard  to  all  interior  ipatters.  A 
proclamation  of  the  governor  is  as  binding 
there  to  try  a  man  upon  a  trespass,  as  any  laws 
"Whatsoever,  subject  to  be  varied  by  the  order  of 
the  governor ;  not  in  respect  to  property,  not 
vrith  regard  to  meum  and  tuum^  but  with  regard 
|o  the  internal  police. 

What  do  you  mean  by  proclamation  ?— That 
if  the  governor  issues  a  proclamation,  and  in- 
flicts a  penalty  for  the  breach  of  it  all  over  the 
island,  and  if  any  person  ii  guilty  of  the  breach 
of  that  pruelaroation,  he  is  subject  to  the 
penalty  of  it,  and  for  vraot  of  payment  is  im- 
prisoned. 

1  suppose  you  mean  they  enforce  an  obedi- 
ence to  that  proclamation  by  imprisonment  ? — 
There  is  there  the  chief  iustice  criminal,  and 
the  chief  justice  civil :  both  have  their  separate 
courts.  If  the  gofernor's  proclamation  is 
broke  with  any  penalty  annexed  to  it  of  iropri- 
yonmeot  or  fine,  the  man  is  seized  And  brought 
into  that  court :  the  proclamation  is  exhibited 
aj^inst  him,  and  by  that  be  is  condemned  to 
either  fine  or  imprisonment,  though  that  procla- 
mation was  maiie  perhaps  l)utthe  da^  before. 

According  as  that  proclaoDation  afllec^,  whe- 
ther a  civil  or  criminal  matter?— I  do  not  re- 
collect any  of  a  civil  matter.  ^ 

Court.  What  are  the  nature  of  the  proclama- 
tions you  are  speaking  off — A.  In  all  the  me- 
morials presented  to  the  governor,  be  issued  an 
order,  that  no  memoriaw  or  petitions,  except 
ibr  meroy,  shoold  be  presented  to  him  without 
being  signed  by.  an  advocate  admitted  in  the 
courts. 

Q,  You  mean  governor  Mostyn  issaed  this  ? 
-^.  Yes. 

Whether,  though  the  Minorquins  by  the 
treaty  of  Utrecht  are  governed  by- the  Spanish 
laws,  yet  whether  our  government  here  do  in 
fact,  or  not,  from  time  to  time  make  alterations 
and  regulations  in  thoae  lawsP-^The  king  in 
council,  upon  all  occasions  of  application  to 
them,  issues  out  such  orders  as  tiie  case  re- 
qniresy  and  they  are  recorded  in  the  royal  court 
there,  and  are  as  binding  as  any  laws  what- 
ioever. 

They  are  registered  there,  are  they  not  ?•— 
Yes. 

What  do  you  call  the  royal  court  ?--Tbe 
court  of  royal  government  is  the  criminal  and 
the  civil  court. 

You  know  Mr.  Fabrigas  ?— Perfectly  well. 

What  is  he  in  the  Island?— I  was  directed 
by  governor  Moatyn,  who  was  very  much 
teazed  by  his  repeated  applications,  to  enquire 
what  sort  of  a  man  he  was. 

*  As  to  the  laws  which  should  preiaii  in  a, 
cowfuered  cduntry,  see  the  Case  of  the  ialaod 
•l'Greaaf|a,A.o,  X71^ 
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First,  as  to  his  oaality  in  the  island ;  what 
station  is  he?— His  father  holds  some  vine- 
yards, vvry  small.  He  himself  I  believe  ac* 
tually^  for  his  bread,  labours  and  digs  aad 
'  prunes  the  vineyards,  and  talks  and  chatters 
about  politics  perhaps  five  days  out  of  six.  It 
has  been  repeatedly  said,  Mr.  Fabrigas  is  m 
man  of  property.  I  believe  he  had  at  that 
time  no  property  upon  the  earth.  General 
Mostyn  ordered  me  to  make  enquiry,  and  that 
was  toe  result  of  it. 

We  know  what  the  station  of  general  Mostyn 
is}  that  he  was  then  and  is  now  lieutenant- 
governor  of  Minorca ;  that  he  is  commander  of 
a  regiment,  and  a  man  of  family  :  what  is  bis 
character  as  a  man  end  as  an  officer  ?  Is  he  s 
man  of  humanity  ?^— I  believe  as  much  so  as  it 
is  possible  for  a  man  to  have ;  that  is,  in  ray 
opinion.  I  have  seen  much  of  him.  I  do  not 
believe  there  exists  in  the  world  a  man  of  ten- 
derer ieelings,  for  any  ill  efiects  that  may  be 
produced  from  him. 

Is  thai  his  ffeneral  character?— I  heliere 
him  to  be  much  more  so  than  common.  I 
think  that  is  his  conduct  that  will  he  found 
upon  every  enquiry  that  can  be  made  of  him. 

And  it  has  been  so  under  your  own  knowv 
ledge  ?— I  am  jure  of  it :  f  have  had  many 
opportunities  of  seeing  the  working  of  it  ia  n 
very  surprising  manner.  / 

Will  you  let  us  know  as  much  as  you  do 
know  ot  this  transaction  between  Mr.  Fabrigas 
and  the  governor  ?— *  May  H  refer  to  soma 
minutes  Inave  here? 

CounseU  Yet. 

Serj.  Glynn.  Did  you  take  Ihem  at  tha 
time? — A.  No;  but  all  within  tliree  days* 
1  hope  I  shall  be  excused  if  I  should  make  any 
nristakes  in  respect  to  date.  Mr.  Fabrigas 
presented  a  memorial,  I  believe  to  myaelf,  to  ba 
delivered  to  governor  Mostyn — that  was  tha 
dlst  of  JulyU771— complaining  that  Mr.  kWU 
mundo,  the  mosiastaph,  the  only  officer  in  tUa 
arraval — I  think  that  was  the  first  petition. 


complaining  of  some  abuses  in  boyiag  wine* 
The  ^vernftr  said.  What  does  the  fellow  want  ? 
He  bid  me  order  AUimuodo  to  answer  it,  for  ba 
knew  nothing  about  it  I  sent  for  Allimopda 
np  to  the  head-quarters.  The  mostaslapb  ia 
the  only  civil  officer  of  St.  Phillip's,  that  is,  in 
the  arraval:  he  is  pot  in  by  the  govefoor,  and 
turned  est  by  him  at  pleaaure. 

Did  you  order  Allimuado  to  give  in  an  an* 
awer  to  it  ? — 1  sent  for  him,  and  desired  hiis 
to  conse  up  to  me.  I  gave  him  the  mtmerial^ 
and  told  him  it  was  the  governor's  order  tbat 
he  answeied  it.  Upon  Allimoodo's  .answer 
coming  up,  it  was  read  to  the  governor. 
.  CpunteL  Tbat  answer  is  dated  the  8lh  eT 
August  1771  ?— J.  I  read  it  lo  the  goierooi^ 
The  governor  ordered  me  to  tell  Mr.  Fabrigas 
and  Allimsndo,  bv  an  interpreter,  that  he  waa 
very  well  saiisfiea  with  the  defence  Allimiinds 
had  made  to  Fabrigaa's  cUi^  I  told  thesa 
both  so.  Fabrigas  came  again,  and  desiied  ts 
ace  the  defsnce  tbat  Alknsundo  had  mm^  I 
UM  bim  I  waft  iwt.  iuMlMiMl|ot«bev  ikiim$ 
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Mr  did  1  think  it  wasamatter  for  bim  to  de- 
uuid.  Henme  mgain  tbe  next  day,  or  the 
day  aftfer,  ||pvin^  in  aootber  memoria!,  deatriug 
tbit  that  caight  be  aheim  to  the  ||^o?ernor. 

Goiuuei.  That  was  delifered  the  l$th  of 
AMgosi? — A.  Yob  :  in  abort,  deairiiig  to  aee 
tbe  justificalioD  of  Allimando,  and  abifui^g  tbe 
frouad  of  hia4»iii^iat»  aod,  1  tbink,  adding 
aatther  article. 

You  abewed  theae  two  memoriala  to  the  go- 
Tcmor? — I  4iid.  GoFenor  Moatyn  ordered 
that  Dr.  Markadal,  who  then  acted  as  chief 
JBstice  civil t  sbouid  receire  and  bear  any  oom- 
pbiota  thai  Fabrigas  had  to  make  againat  AUi- 
Boodo ;  and  he  added  to  bim  tbe  advocate  fia- 
cd,  the  second  officer  iu  the  island  that  acta 
aader  the  kinfj^'a  commiswon:  tbe  chief  jiiatioe 
bril  is  the  first,  tbe  chief  justice  criminal  ia  the 
sBoood,  the  adyocate  fiscal  is  the  third,  next 
after  the  governor:  he  gave  them  authority  to 
«nd  for  papers  and  persona,  and  whatsoever 
might  be  useful  in  the  eo^nirjr  in  his  name. 
By  my  memorandum,  I  think  it  was  the  SOlh 
«f  Aaigust,  that  theae  two  law  gentlemen,  aa 
caoamissiooefs,  met,  and  ordered  Fabrigas  and 
Albmondo,  who  were  then  present,  to  attend 
then  the  S3d  following.  It  may  be  necessary 
la  observe,  that  though  these  two  gendeanen 
were  then  aittiog  in  their  own  civil  courts, 
tbey  acted  as  commissioners  of  enquiry,  bo* 
caase  tbe  man  was  one  of  tbe  arraval  of  St. 
Philbp's.  I  won't  charge  my  memory  by 
hot  I  am  very  sure  they  bad  a  separate 
tioo  on  purpose  under  tbe  governor's 
ah 

Was  ibe  ioqoiry  BMde  ? — On  tbe  SSd,  Fa* 
brigaa  declared  be  would  proceed  no  further 
till  he  was  allowed  to  sec  the  defence  that  Al- 
Imaoado  had  made,  and  given  in  to  the  go- 
vernor. 

Where  was  that  declaration  made  ?-»-In  tbe 
i  before  tbe  oommissionen.   Mr.  Fabrigas 
1  a  third  memorial  to  governor  Mostyn, 
asyiog  nothing  more  than  what  be  bad  said 
tbe  commissioners,  that  he  could  not 
till  he  had  sees  AUimundo'a  answer  to 


Serp.  Bmriamd.  That  ia  the  diird  memorial, 
caatHsdag  ihe  IS  artiolsB  he  exhibita  against 
iiHwuinito ;  there  ia  no  date  to  it. 

Q.  Can  yea  fix  tbe  date  to  that  i^A.  I  think 
it  must  ^Mween  tbe  98d  and  2gth  of  Attest. 
GmtaiMliMjn  roferred  him  to  the  commia* 

Ifhal  mm  doim  aAarwaida?--Ths  eommia- 
■mrmmpiirtin'  tM^  tbegavemoa,  that  Mr.  Fa-. 
U^at,  kf  lb«  nmaaet  of  hia  easryiBg  on  this 


Before  the  third  OMBiorial  that  was  pressnt- 
ed,  had  the  commiasiooen  made  any  report  f 
--Nene. 

Do  you  reeaUcot  whether  tbe  third  memo* 
rial  was  after  or  before  the  report  P— I  am  pretty 


irheo  Iras  their  report^-The  S4th  of  Aagoali 
r  iiMSiria- "  han^^^Mffveposh 
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of  now,  donU  contain  the  commissiooeis  aa- 
swer  about  the  IS  artidea  P— J.  There  nre  two 
reports. 

Serj.  Davy»  I  took  a  great  deal  of  pains  fn 
collect  dates,  and  1  did  H  from  tlie  oooteata^ 
I  believe  they  were  right,  aa  1  opened  iL 

Wright,  There  were  two  reporta,  one  the 
Slat  of  Augoat,  tbe  other  tbe  4ih  of  September, 
that  Fabrigas,  by  the  manner  of  carrying 'on 
this  charge,  intended  to  aow  diaseotioa. 

Serj.  Davy.  Mr.  Wright,  I  find, 
two  reporta  together:   it  is  the  diird 
where  they  report  that  it  is  to  breed 

(2.  Then  he  preaented  this  third 
containing  the  13  articles  P 

Mr,  Just.  Gould.  My  hrdher  Davy  alatetf, 
that  it  waa  tbe  10th  of  September  that  they 
took  notice  of  the  articles. 

Q.  Was  there  aootlier  report  about  the  10th 
of  September? — A.  Yes,  there  ia.  On  the 
S6tb  of  August  tbe  governor  ordered  me  to 
desire  tbe  crimioal  chief  justice,  aod  the  civil 
chief  justice^  the  advocate  fiacal,  and  the 
secretary  to  tbe  court  of  the  royal  goven^' 
meat,  to  come  to  me  next  morning,  that  ba^ 
ing  tbe  SOtb.  Fabrigas  came  there.  I  ask- 
ed him  in  the  governor's  name,  by  an  inter- 
preter, what  be  meant;  whether  a  civil  proae« 
cution  to  recover  damagea  againat  AUimuado, 
which  be  had  sustained  f  or  whether  he  meant 
to  make  an  example  of  bim  for  any  abuse  be 
bad  committed  io  nia  office  f  These  gentlemen 
'were  present. 

What  anawer  did  he  make  ?— None ;  I  could 
get  no  anawer  frpm  bim. 

Serj.  Davy,  That  is,  upon  the  articles. 

Cottr<.  Is  that  subsequent  to  the  delivery  of 
the  artidea  P 

Seij.  Davy.  Yes. 

Q.  This  question  areas  upon  his  presenting 
the  19  articles  to  the  governor  P-**ii.  Upon  tin 
whole  of  bis  eobduct 

But  that  waa  after  be  presented  the  articlsaf 
—Yes. 

What  did  he  say  to  that  P— He  said  nothing. 
I  deaired  him  to  nMke  aome  kind  of  aaawerf 
that  I  might  tell  the  governor.  His  answer  at 
last  by  extortion  wa8,^thatif  I  wouhl  give  bim 
a  quarter  of  an  hour,*  he  would  go  and  soma 
back  with  an  answer. 

Being  confoanded  at  the  questisn  at  first,  aai 
giving  no  answer  for  some  time,  at  tenglh  he 
said  that  P—Ue  did  not  know  which  be  wanlad 
nor  what  be  wanted.  He  gave  no  answer  at 
laat,  but  oaly  asked  that  he  osight  have  aqnas- 
ter  of  mi  hour.  .  I  toM  him  thai  be  waa  nsl 
confined  to  a  quarter  of  an  boor  ;  but  it  Jbeieg 
then  betweea  10  and  11  o^etocfc,  1  behoved  that 
Ibey  wottM  be  aa  attentive  Io  bia»,  that  he 
might  caH  again  at  Ig  o^elock  if  he  pfeeaaad. 
He  same  back  agmawithia  the  time^andgaso 
notice  that  he  meant  a  civii  action. 

Serii.^iyan.  I  wookl:not  iotercepi  thia  ess- 
dence,  as  it  does  not  appear  to  be  of  gvaatesi^ 
aaqMsasota  as ;  bat  f  aabmit  to  yaer  lerdship, 
whether  this  is  properly  evUeneo^  tbe  ansivnr 
syfMl  ANUfban  iitofMiCB;   and 
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whether  the  interpreter  should  not  be  prodaced, 
who  knows  what  answeri  were  ffWen  f 

Mr.  Lte,  We  are  now  to  take  the  answer 
4\rom  a  man  that  does  not  know  what  the  ques- 
tions were,  in  a  language  the  witness  does  not 
iinderstaadi  and  consequently  cannot  report  if 
ihere  were  any,  or  what  answers  gi?en ;  where- 
as there  is  a  man  living  in  the  world  who  could 
report  the  answers  that  were  gi?en.  1  should 
hot  object  to  it,  if  that  gentleman  could  himself 
vnderstand  the  answers  that  were  given. 

Mr.  Just  Gould.  I  think  It  is  very  clearly 
sufficient  evidence. 

Hr.  Peckham,  The  interpreter  was  appoint- 
ed by  the  governor,  or  by  his  order,  therefore 
we  cannot  tell  whether  that  interpreter  gave 
the  fair  and  true  constructions  of  ttie  conver^ 
sation  which  passed  between  Mr.  Fabrigas  and 
Mr.  Wright;  but  from  the  person  appointing 
him,  we  Tiave  reason  to  apprehend  the  contranr. 

Court,  First,  it  is  very  clear,  from  what  Mr. 
Wright  says,  and  I  suppose  nobodr  will  doubt 
from  the  subseqaent  action,  but  tnat  this  in- 
terpreter Tery  fairly  and  rightly  interpreted, 
that  this  man  desired  to  haye  a  quarter  of  an 
hour  to  consider  of  it :  that  is  clear.  He  has 
two  hours  given  him.  He  comes  back  again, 
•nd  then  thesame  interpreter  officiates.  The  act 

nes  that  he  had  explained  the  first  very  clear- 
lecanse  he  went  away  in  consequence  of  it. 

Wright.  The  assesseur  criminal  talks  as  good 
Soglish  as  any  gentleman  in  court,  and  he, 
whenever  there  was  the  least  mistake  or  con- 
.lUon  of  sound  or  words,  set  it  right  instant- 
Ij.  He  returned  again  and  said  he  nea^t  a 
ovil  action. 

How  long  time  do  yen  'think  he  was  absent  T 
—Within  two  hours,  probably  an  hour,  the 
nssesseurs  both  of  them  walked  ont  and  came 
in  again.  The  oomroiasloners  not  finding  Mr. 
Fabngas  would  attend  them,  were  desired  by 
the  general  to  send  him  an  answer  in  writing  to 
lizquestions. 

When  was  this? — Subsequent  to  his  saying 
Jie  wouM  proceed  by  civil  action. 

I  suppose  then  that  meeting  broke  vpP — 
Tes.  The  governor  consented  that  he  might 
liave  a  ctvil  action  against  him.  I  reported 
it  to  the  governor. 

Did  yon  tell  him  of  that  P — 1  never  saw  him 
nfterwards,  but  the  judges  present  heard  him 
•ay  he  meant  a  ciTil  action.  They  told  him 
they  would  admit  it. 

Ar.Peekham.  Did  yoa  hear  that  ?—il.  Yes, 
I  did.  I  was  to  signify  to  him  that  the  governor 
assented  to  his  having  a  dvil  action,  if  he 
choaeit. 

And  was  it  signified  to  him  P — Yes,  it  was. 
.  Yott  say  he  did  not  proceed  by  a  civil  action, 
and  tberelbre  six  questions  were  proposed  lo 
himP — ^Tbe  assesseur  ciTil  came  to  the  go- 
▼emor,  and  Informed  him  this  man  did  not  pro- 
^  ceed  in  a  civil  action :  then  the  governor  sent 
MX  qoestions  to  him. 

ETow  long  after  was  it  that  they  were  sent 
him  ?«— 1  cannot  reeollect 
.    WisittlMaiBM  dayP— Noi  it  niglitbe 


three  or  four  days.  The  ffeneral  sent  for  bis 
own  information  six  questions,  relative  to  the 
conduct  complained  of,  of  the  mnstastapb, 
for  the  opinion  of  the  chief  justice  civil,  whe- 
ther the  mustastaph  had  or  not  exceeded  his 
commission.  The  qoestions  are  in  court,  and 
the  answers. 

Is  there  any  date  to  these  six  questions  ? — 
The  mustasUph  of  St.  Phillip's  hearing  this 
great  confusion,  in  which  he  was  the  great 
person  complained  of,  spontaneously  sent  np 
an  attestation,  or  rather  a  desire,  of  many  of 
the  inhabitaots  of  the  arraval  of  St.  Phillip's,  to 
request  the  continuance  of  the  old  regulations, 
and  that  the  alterations  proposed  by  Mr.  Fabri- 
gas might  not  be  made.  That  was  sigfned  bw 
a  great  number  of  them,  and  was  as  much 
the  object  of  conversation  there,  as  any  thinn^ 
ever  was. 

Was  any  order  made  upon  that,  or  what  was 
done  P — On  Sunday  the  8th  of  September,  the 
governor  having  first  asked  Dr.  Oliver's  leave, 
a  very  considerable  merchant  in  the  town,  a 
doctor  of  laws,  and  the  chief  justice  civil,  be 
gave  them  a  commission  to  go  the  next  mora- 
ing,  the  Sunday,  to  the  arraval  of  St.  Phillip's, 
lo  a  country- boose  the  governor  has  there, 
that  is  called  Stanhope's  Tower,  telling  them  be 
would  give  directrons  to  alt  the  people  that  dealt 
in  wine,  that  they  should  come  before  them  se- 
parately to  be  examined,  and  give  their  opi- 
nions, and  whether  they  chose  the  new  resolu- 
tions, or  to  adhere  to  the  old  rule. 

What  do  you  mean  by  asking  Dr.  Oliver's 
permission  P — He  wss  no  officer.  For  them 
to  say  whether  tliey  chose  the  new  iostitutioa 
of  general  Johnston,  or  whether  they  chose  the 
general  sale  of  wine  as  every  body  pleased.  A 
great  many  of  them  did  appear  the  next  morn- 
ing ;  1  suppose  all :  I  understood  at  least  all  that 
chose  to  come. 

What  was  done  ?— They  reported  to  the  go- 
vernor, that  93  were  for  the  then  practice^ 
(that  is,  general  Johnston's  institutioos)  41 
were  for  the  old  regulations,  and  6  appeared 
to  be  indifferent,  and  4  wanted  some  alteratioiia 
of  their  own. 

Which  were  the  old  ones?— They  never 
were  in  prsctice  in  the  arraval  of  St.  Phillip's  ; 
but,  upon  all  the  enquiry,  they  could  find  that 
the  king's  regulation  subsisted  about  six 
months,  snd  made  great  confusion,  but  that 
the  regulation  of  1752  never  obtamed  at  all  in 
the  arraval  of  St.  Phillip's. 

When  was  this  reported,  and  dated  P-* 
The  8th  of  September ;  that  was  on  a  Sondav. 

What  followed  P  Was  this  reported  to  the 
governor  P— Yes ;  but  the  governor  was  w^ 
informed  of  what  had  passed,  on  the  Sunday. 
Mr.  Fabrigas  csme  on  the  Monday  roomin|^ 
with  a  new  memorial,  complaining  that  it  was 
Sunday;  and  be  protested  against  what  was 
done,  and .  that  Dr.  Oliver,  and  the  cbief 
justice  civil,  had  used  threats  and  menaoea  te 
the  ueople. 

Then  the  next  memorial  I  have  in  my  band 
is  Dr.  Maikadal,  and  Dr.  Oiif  ir*s  f — Tbe  go. 
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fcraor  WW  wo  exoeediogly  caatioiift  in  evegr 
UuDg,  whether  of  ooneequenoe  or  not,  upon  this 
Mneoncai  memorial,  that  be  tubmitted  e?ery 
Innsftclion  to  the  people  of  the  island.  He  lent 
Ibis  report  to  ]>r.  Harkadal  aod  to  Dr.  01i?er, 
iat  them  to  answer.  They  answered  it  on 
the  10th. 

What  followed  the  next  day  after  that?— 
I  think  it  was  the  same  day  Fabrigas  came  for 
to  answer,  the  10th,  which  was  Tuesday.  He 
cune  to  me  to  desire  an  answer  to  bis  memo- 
lial  aboot  the  Sunday  affair.  I  was  not  at 
home.  He  enquired  then  for  the  governor's 
aid-de-camp,  and  gave  him  the  memorial. 

Here  is  another  of  the  lOtb  of  September,  of 
Dr.  Francisco  Segni,  aod  Dr.  Markadal's.— 
Francisco  Segai  is  the  adrocate. 

That  was  an  opinion  of  their's,  as  the  law- 
yers of  the  island? — I  fancy  that  accompanied 
the  answer  tu  the  articles ;  1  cannot  be  po8iti?e 
to  dates.  Retammg  home,  1  met  Mr.  Antonio 
Fabrigas  immediatdy  affcer  he  had  lieen  with 
ibe  governor's  aid-de-camp  ;  I  think  the  10th. 
I  rather  avoided  having  any  thing^  to  say  to 
btm :  I  had  had  so  much,  I  was  quite  satisfied. 
He  came  to  me.  I  called  Segoi,  a  priest,  and 
got  John  Vedall,  who  served  for  an  interpretert 
asd  who  happened  to  he  in  the  street,  almost 
aader  the  governor's  wall.  I  desired  Mr.  Fa- 
brigas in  the  most  civil  manner  1  could,  hav- 
iag  done  so  fifty  times  before,  to  say  what  he 
vufacd  or  wanted.  If  he  would  only  point  out 
what  he  wished,  it  should  be  done :  I  would 
usdertake  to  answer,  the  ffovernor  meant  to  do 
any  tbin|^  that  be  wanted ;  but  that  he  had 
aeled  in  such  a  manner  hitherto,  that  nobody 
faiew  bow  to  please  him.  Mr.  Vedall,  who 
knew  this  matter,  as  every  body  in  the  island 
did,  joined  with  me  in  desiring  him  to  go  home 
and  mind  his  family  affairs.  All  his  answer  to 
ne  was,  coroplaioiog  of  the  enquiry  being  on  a 
Ssadaj.  1  told  him  that  it  could  not  be  altered. 
Jeho  Vedall  joined  with  me  in  desiring  him  to 
ga  home,  and  not  bring  mischief  upon  himself. 
John  Tedall  told  me,  be  said  he  would  come 
I  the  next  day  with  one  hundred  and  fifty 
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people.  1  think  it  was  under  his  interpreta- 
tMB,  thoogh  I  bad  the  priest  there  some  part 
of  the  time. 

Q.  Jrom  the  Jury,  Was  it  armed  men?— 
A  No,  no. 

What  did  he  say? — He  would  come  with 
see  hundred  and  fifty  men  to  back  the  petition, 
w  whatever  the  word  was,  with  a  petition  and 
see  hundred  aod  fiHy  men,  or  with  a  petition 
backed  by  one  hundred  and  fifty  men. 

Q^frwn  the  Jury.   What  do  you  apprehend 

be  meant  by  that  expression  f—A.  Upon  my 

wrd  I  catcbed  at  the  expression,  and  desired 

I   Jobs  FedaJI  to  desire  him  to  desist  from  such 

J  « fiki ;   which  John  Vedall  did,  and  treated  it 

lihogbiog:  hut  if  I  understood  any  thing  by 

t,  k  wag  not  lo  come  with  guns,  for  they  bad 

10  locb  ibiog',  htit  to  come  as  a  mob. 

Q  from  the  Jury.    Did  he  speak  Spanish  or 

£0^/4  sc  the  time  ?— 4  Minorquin. 

'Skat  WAS  tto  o^«r  mterpreter'f  name  ?— 


Segoi,  a  priest,  one  of  the  Spanish  priests :  he 
was  there  the  first  part  of  the  time,  and  John 
Vedall  the  latter  part. 

Cautt,  And  then  in  oonseaoenoe  of  that,  ynn 
thought  he  meant  a  mob  f — A.  Yes ;  or  I  should 
not  have  got  John  Vedall  to  enter  into  a  long 
conversation  to  desire  him  to  desist. 

(2.  What  did  he  say  upon  thatP— il.  He 
went  on,  1  believe,  repeating  the  skme  again. 
1  believe  the  co'nversauon  was  closed  upon  that. 

Q,  f rim  tke  Jury >  Has  Alliroundo,  by  virtue 
of  bis  office  of  mustastaph^  any  partictilar  li- 
mited quantity  of  wine  to  sell  ? 

Serjeant  Davy.  When  the  papers  are  read, 
that  will  be  particularly  spoken  to. 

Q,  You  informed  the  governor  of  what  was 
said  about  150  men? — A.  Yes. 

What  passed  after  that?— I  think  on  Wed- 
nesday, tne  governor  sent  his  compliments  to  ^ 
most  of  the  officers  of  the  corps,  desiring  they 
would  come  to  him  the  next  morning,  to  see 
the  honour  that  was  to  be  done  to  him. 

Did  they  meet  there  ?— There  were  most  of 
them  there.  Everyone,  I  believe,  expected 
a  full  meeting  of  the  inhabitants  of  St.  Phil- 
lip's. 

What  meeting  was  that  that  was  expected  P 
—Those  people  Fabrigas  bad  spoke  of.  They 
waited  some  time,  and  at  last  four  people  came, 
(I  think  all  four  were  shoe- makers)  and  they 
brought  a  memorial.  I  believe  a  gentleman  Is 
in  court  that  received  it  from  their  hands.  He 
took  the  memorial  of  them,  read  it,  and  I  think 
colonel  Mackellar,  after  reading  it,  ^old  them 
that  they  were  to  go  about  their  business,  to 
go  home  peaceably,  and  behave  themselves  as 
good  subjects  to  his  majesty  ought  to  do.  I 
think  there  was  a  conversation  preceding,  to 
shew  they  did  not  know  the  contents  of  that 
memorial  they  were  delivering,  which  I  be- 
lieve will,  by-and-by,  come  out.  The  general 
asked  the  opinion  of  the  general  officers,  as 
well  as  I  recollect,  whether  they  all  knew  that 
this  was.  founded  by  Fabrigas's  proceeding  P 
and  the  next  day  he  asked  them  what  they  un- 
derstood by  it?  They  said  thev  understood  that 
the  man  was  to  be  Iranished  the  bland. 

You  were  not  there  when  they  gave'tbeir 
opinions,  I  believe  ?— I  cannot  tell. 

And  so,  in  consequence  of  it,  he  was  bft«> 
nished  the  island  ?— The  general  ordered  bim, 
in  consequence  of  that,  to  be  taken  up  that 
night.  He  could  not  be  found.  The  general 
sent  to  the  chief  justice  cif  il,  and  the  chief 
justice  criminal,  and  the  sdvoeafe,  fiscal,  tp 
know  what  he  should  do  in  that  case;  that  he 
thought  him  not  safe  to  be  left  at  large  in  the 
island.    They  told  him — 

Q.  from  Mfr.  Seijeant  Glynn.  Were  you  pre^ 
sent,  or  do  you  speak  firom  information?*-^.  I 
am  speaking  of  what  they  told  roe :  I  was 
aent  by  the  governor  to  ask  their  opinion.  This 
is  their  answer. 

Q.  What  were  yon  to  ask  of  them  P— ^^  The 
governor's  power  upon  this  occasion.  They 
said,  the  governor's  power  extended  over  the 
nun,  and  he  might  do  with  him  what  he 
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pletfed ;  and  if  be  chose  to  baoieh  him,  ihey 
woaM  answer  for  it  with  their  ears. , 

These  drentlemeD  are  themseFTes  Minor-^ 
miiiisP— Yes;  and  both  talk  very  good  £ng- 

C^itrf.  Tills  answer  you  carried  back  to  the  ge- 
neral ? — A.  Yes ;  and  they  told  it  him  viv&voee. 
The  chief  justice  civil,  oppn  my  having  oaany 
doubts  about  it  myself,  and  saying  that  it  was 
not  quite  the  idea  of  Englishmen,  and  that  we 
had  not  any  such  law  in  England,  said  it  over 
and  orer  again.  He  gave  nie  a  piece  of  paper 
with  his  own  hand,  which  he  called  a  qaota- 
tion  from  the  law  of  that  land,  a  royal  order  in 
the  year  1500  and  something  else ;  a  positive 
order  from  the  then  kin^r  of  Spain,  wherein  the 
king  says,  thai  the  opinion  of  the  assesseur 
criminal  is  consultative  only ;  that  the  governor 
may  be  guided  or  not  by  it,  as  he  pleased ;  but 
not  so  in  civil  cases.  Although  the  governor 
is  absolute  in  regard  to  the  politics  and  oecono- 
mical  government  of  the  island,  it  is  not  im- 

Soper,  but  very  prudent  to  take  the  advice  of 
e  assesseur  criminal,  as  has  been  recom- 
mended bjr  the  kins'  of  Spain  to  the  governor ; 
althooffh  it  must  be  observed,  that  in  these 
eases  the  assesseur  only  gives  his  advice,  and 
consequently  it  is  in  the  ^vernor  whether  he 
will  follow  it  or  not,  and  is  not  decisive,  as  in 
civil  cases.  This  man  being  a  Minorqoin,  the 
governor  wanted  to  know  bow  he  should  ap- 
preh.end  him^  no  officer  of  his  knowing  him. 
The  assesseur  criminal  said,  that  the  officer 
that  attended  him  as  tipstaff  was  an  old  fellow, 
flays  the  other,  **  You  shall  have  mine,  who  is 
a  young  able  man :"  and  he  was  apprehended 
by  the  tipstaff  who  walks  before  the  assesseur 
civil  every  day  of  his  life  when  he  goes  in  or 
out  of  court. 

How  lonff.  was  he  kept  in  prison  ? — i  do  not 
know ;  the  nooks  will  shew  it. 

Was  he  put  in  the  common  and  usual  prison  ? 
—There  is  no  other  prison  in  the  arravat  of  St. 
Pbiflip's,  but  where  DC  was  put,  1  believe. 

Why  do  they  call  it  N*"  1  ?— I  do  not  know. 

Court*  It  has  been  particularly  described  to 
me  and  to  the  jury  as  the  prison  where  capital 
ofeiders  are  confined,  and  is  called  N^  1 :  why 
is  it  called  N**  1,  if  there  is  not  some  other  pn- 
aon  ? — A,  There  are  gentlemen  better  informed 
of  the  castle  of  St.  Phillip's  than  I  am.  I  be- 
lieve thei^  is  no  other  prison.  Thatmay  be 
N'  1  room  in  the  prison. 

V  Crosi-cannuned  by  Serj,  Glynn* 

I  think  yon  told  ns  your  residence  in  Mi- 
norca was  about  a  year  and  a  half:  who  was 
ffovernor  during  the  time  of  your  residence  ?— 
Upon  our  arrival  there,  the  lieutenant-governor 
.  a^mmanded ;  and  upon  our  arrival  the  com- 
mand devolf  ed  upon  general  Mostyn. 

Then  the  command  immediately  devolved ' 
upon  him  P — Within  two  days,  or  so.  i 

And  the  other  two  days  BIr.  Johnston,  as  his 
liaiitenant,  commanded  f— f  believe  the  general 
aime  there  on  Monday,  and  took  the  command 
«!  Thursday.    Reporti  uiuier  general  John- . 


ston's  sisrnalare  that  the  governor  was  arrired 
made  it  necessary. 

Then  your  experience  of  the  laws  of  1lfi« 
norca  has  been  collected  in  that  revidenoe?-^ 
That  is  all  I  know  of  them  in  the  world. 

Which  has  been  duriiiic  the  government  of 
governor  Mostyn  or  his  lieutenant.  Now  you 
told  OS,  that  the  proclamation  of  the  governor, 
with  regard  to  the  criminal  coort,  was  the 
same  as  a  law ;  and  you  distinguish  the  court 
of  property,  which  regards  fkeum  and  tuum^ 
from  it?— Quite. 

Do  you  mean  that,  without  any  Innitation 
whatsoever  P  Suppose  the  governor  intended  to 
inflict  a  capital  punishment  upon  any  offender, 
most  that  law  be  obeyed  by  the  j[ndgP8  P — £ 
should  imagine  it  would.  It  is  only  my  ima- 
gination, observe. 

1  think  vou  were  so  kind  before  as  to  tell  as, 
that  though  that  proclamation  came  out  but  the 
morning  before,  it  would  be  equally  obti^«tory 
upon  the  courts  of  justice? — I  understand  m>. 

Now  this  mustastaph,  Allimnndo,  sells  wine, 
does  he  notP — He  makes  wine  of  hie  own 
vineyards,  and  buys  grapes  of  other  people  to 
make  wine,  and  sells  it  in  the  arraval.  He  doet 
not  sell  it  retail. 

That  was  a  regfulation  of  governor  John- 
stones  P— I  believe  so. 

T  would  ask  you,  whether  Allimundo  had 
not  a  lot  himself  to  sell  bis  wine,  and  exclude 
every  other  person  P— I  think,  as  the  papers 
are  upon  the  table,  tliey  will  speak  for  them- 
selves. I  think  Allimundo  for  his  own  vindi- 
cation urges— ^* 

But  I  ask  yon,  of  yovr  own  knowledge, 
whether  the  lot  did  not  tall  upon  him  P— 1  be- 
lieve he  did  not  draw  any  lot  at  all ;  it  is  not 
the  custom  for  the  mustastaph  to  draw  lots. 

You  think  he  did  not  draw  lots  P— -No. 

You  did  hot  understand  the  Minorquin  lan- 
guage?—No. 

It  is  a  mixture  of  Italian  and  Spanish  ? — Yes, 
I  believe  so,  and  a  kind  of  bad  Spanish. 

You  have  told  us  of  the  two  interpreters :  I 
think  you  don't  recollect  exactly  the  words  the 
last  interpreter  said  ?  You  think  father  Segui 
was  gone  before  Fabrigas  said,  '^  1  will  come 
with  a  petition  with  1^0  men,  or  backed  by- 
ISO  men  P" — I  cannot  be  sore  ;  I  think  it  was 
Vedall ;  and  the  more  so,  from  his  joining  withr 
me  in  endeavouring  to  persuade  him  from  his 
intention. 

1  think  you  communicated 'this  matter  to  th« 
governor  ?— Yes. 

Did  you  carry  Vedall  with  you  ? — No. 

Did  you  make  any  enquiry  al\er  the  150 
people?— No. 

You  yourself  were  the  person  that  reported 
the  conversation  to  the  governor  P — Yes. 

What  time  did  you  write  this  paper?— 1* 
fancy  the  mt*morani!uins  of  that  paper  were 
wrote,  I  should  think,  1  could  not  swear  to  it 
so  particularly,  I  should  think,  within  an  hour 
of  every  one  of  these  transactions  happening. 

Tiien  1  take  it  for  granted,  that  this  is  a' 
faithful  copy  of  a  faithful  coliectioo,  accordiog 
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to  jour  memory  9  trithio  an  hour  and  half  after 
i\ich  transaction  ?— It  was  not  put  down  for 
thepaMic  eye,  but  to  refresh  my  own  mind. 

T^VL  you  did  not  put  down  any  tbing  which 
you  did  not  believe  to  be  true? — No,  f  should 
Bot  dream  of  such  a  thin^. 

riow  long  after  did  you  coitimunicate  to  the 
governor  what  Fabrigas  had  said  ? — I  never 
was  longer  between  eomrnunicating  to  Pabrigas 
what  the  ^vernor  said,  and  to'  the  governor 
what  ^abrigas  said,  than  going  from  this  wall 
to  thai ;  unless  the  governor  was  not  arrived 
in  the  morning,  and  I  waited  his  return. 

Then  you  could  make*  no  mistake  of  what 
Fabiigas  bad  said.  You  communicated  to  the 
governor  what  you  put  down :  vbu  are  sure 
YOU  ate  under  no  mistake  on  tnathead? — I 
know  I  might  mistake. 

But  I  dd  not  ask  you  about  any  mis-spelling 
or  misdates,  but  the  effect  of  the  conversation  ? 
—Upon  my  soul,  I  believe  so. 

S^.  Glynni  Then,  Sir,  I  will  read  it. — 
'*  The  samcf  day  Mr.  Pabrigas  came  for  an  an- 
swer to  his  petition,  and  told  the  govemor|s 
secretary  be  should  come  the  next  day  with  a 
petition  of  people  concerned  in  grapes  and 
vines,  which  they  will  sign  and  come  with 
themselves,  to  the  numbeir  of  150." 

Serj.  Glynn,  I  desire  it  may  be  read  j  but  I 
won't  ask  Mr,  Wright  any  more  questions.--- 
(it  is  read  by  the  Associate.) 

Mr.  Peciham,  Pray  read  tne  next  para- 
graph. 

AttdcidU.  "  On  Weilnesday  the  11th  the 

S pernor,  having  the  field  officers  in  aiid  near 
ahoo  with  him,  received  a  memorial  from 
four  men,  signed  by  persons  of  St, 

Phillip's,  d^iriog  the  old  practfce  might  be 
pursoed :  to  whicb  be  afis^ersd,  that  the  four 
men  should  return  boraej  and '  bebave  them- 
fdves  as  good  and  peaceable  subjects  to  bis 
majesty  ought  to  do." 

Mr.  Lee.  Your  lordship  will  ^ive  me  leave 
to  ask  upon  this  paragraph  a  que&tion  of  Mr. 
Wri^t  You  sa^  there  were  four  men  came 
with  a  memorial  signed  by  persons  of 

Si.  Pliillip's,  desiring  the  old  practice  might  be 
pursued :  did  you  see  that  memorial  ? — A,  1 
did. 

Can  you 'take  upon  you  to  affirm  by  what 
number  it  was  signed?— I  shati  speak  merely 
from  memory,  for  they  were  all  scratches:  i 
do  not  believe  there  were  ten  oame»  legible  to  it. 

What  number  of  signatures  were  there  upon 
tbfs  paper? — I  have  already  said  1  really  and 
upon  my  word  do  not  know. 

Were  there  nearer  150  or  100  ? — It  is  mere- 
ly a  matter  of  memory  ;  there  were  from  41 
to  47,  1  believe. 

Now  can  you  take  upon  you  to  afiirm,  that 
there  were  not  more  people  signed  this  me- 
morial th^ti  had  sign^  th^  memorial  for  the 
aew  iDstitatioD  ? 

Oniri,  1  understand  it  is  in  the  report. 
There  Is  a  report  of  the'assesseur  mil  and 
Dr.  (NiviET,  fhlit  93  were  Ifor  gdtemb^  Jobn- 
iUMi'a  toillkatSon,  add  4i'*for  the  old  regula- 

VOL.'  XX. 


A.  D.  177S.  [ISO 

tTon ;  6  appeared  to  be  indifierent,  and  4  want- 
ed some  alterations  of  their  own. 

Q.  There  were  90  odd  for' the  new  iDstitu- 
tion?— 4-  Bfy  memorandum  says  ao. 

Can  you  tell  me  whether  there  were  or  wer«, 
not  upoti  this  memorial  ^hich  was  brought  by 
the  four  men,  the  signatures  or  requests,  of 
more  or  les9  than  that  number  for  the  old  in- 
stitution?— I  have  already  said  te^  times^  that, 
I  cannot  take  upon  me  to  ascertain  the  number  i 
of  signatures  upon  this  last  memorial ;  bat  i 
do  know  AUimundo  proved  many  of  them  to 
be  false. 

You  know  that  is  not  an  answer  to  my  qi^g« 
tion.    I  did  not  ask  you  what  were  the  number.; 
of  men  that  signed  this  memorial :  I  don't  meam. 
you  should  answer  with  that  precision,  whether , 
46,  50,  or  150 :  but  my  question  is,  whether « 
you  can  take  upon  you  to  affirna  ^ttbis  distanca 
of  tipae^  that  the  memorial  whie^  was  broughly 
by  four  men  was  signed  by  niore  9r  less  tliao ' 
90  ? — I  can  say  no  more :  if  .1  knew,  I  wouM.. 
tell  you.    I  looked  ^t  the  memorial*  it  wa^  f|ill 
of  crosses;  and  what  makes  me  tnink  it  waf 
between  forty  and  fifty  was,  because  I  count*  > 
ed  it.  .J 

Then  yon  did  count  it?— I  did  begin  to 
count  it,  •    .  ) 

Did  you  proceed  \o  coi^t  them  thrpogh  ?— « 
What  signifies  answering  that? 

Because  I  expect  aq  apswer.    l^)i^t  ngnio 
fies  counting  number?,  and  not  gpmg  through,, 
it? — I  wish  y;our  h^d  was  capable,  ofretainiiig 
every  little  circunistance  of  no  coiasequence. 

Court.    The  gentleman  fnefms,  whether  jqu  ' 
have  now  spcb ,  a  certain  recpUectioin  .^of  tbo  . 
number  of  signatiires  upon  thiit  paper  as  U>.f^y»  . 
whether  there  were  more  or  ks3  than  9Q^-^ 
A,  I  don't  recollect  any  thiqg  but  p^ne ;  tbat  iff 
that  I  began  counting;  ,i^ny  otl)er,  circuo^* 
stances  that  shall  lead  me  to  the  number,  whe*  : 
ther  I  lertofriit40orwhat^  ^     ,,.,,,.. 

We  understand  that  a  considerablf  maioritj, . 
signed  this  very  memorial—we  yant  to  \fkOw 
that  fact/ — Every   attention^, was  employ ed^  ( 
every  argument  used,  and  every  possible  means  ^ 
was  taken,  for  finding  out  the  true  seosei  of  tbo  « 
inhabitants;  and  amidst  the  various  metbodo.; 
taken,  there  did  not  ,appe^,  when  enquired 
into  fairly  and  honestly,  tp  b?  one.in  tep  pf.  all  • 
the  names  that  were  pr^ented  to  the  general 
in  support  of  Fabrigas's  complaint.    Mr.  AlV*^  , 
mundo  was  suppos^  to  be  a  mi^n  that,  wpuld 
produce  the  truth.  The  fort-major  waa  sent  to 
examine  with  him. 

Mr.  Lte.    T^^e  'serjeant  will  tell  joo,  that  is ,, 
no  evidence  at  all.   Let  me  ask  you,  when  this  . 
particular  paper  was  copied  that  I  hav.e  in  my  . 
hand  ^—A.  As  soon  as  1  was  at  leisure  to  do 
it  myself.  . 

Wheii  was  this  particular  paper  copied  ? — I 
hav^  said  (laU-a-dozeu  times,  as  soon  as  1  had.  . 
tinae  to  put  all  the  bits  of  paper  together;  in- 
stantly. 

W^s  this  paper  copied  from  a  memorial  ji& 
whicb  this  number  is  stated  blank  as  it  is  berc^ . , 
or  We  you  that  original  m^niorial  by  y oof 
*  K 


1313. 


14  GEORGE  111. 


Adtumfir  False  Impmwmleni^ 


[in 


In  wboie  ponessioD  was  that  memorial?— Not 
in  mine. 

To  whom  waa  it  given  ?— I  think  to  colonel 
Mackellar. 

He  was  an  officer  of  the  goremor's? — Com- 
idantler  in  chief  of  the  corps  of  engineers. 

So  he  had  the  possession  of  that  memorial, 
the  contents  of  which  yen  hare  stated  by  blank 
persons?— All  I  can  recollect  of  that  particular 
memorial  that  yon  speak  to  is  this,  that  four 
people  brought  it;  it  is  a  hard  thing  to  be 
pinned  down  to  such  a  thing  as  that.  The 
rtnstastaph  himself  was  present.  I  think  col. 
Mackellar  was  talking  of  this  memorial:  I 
think  I  had  it  out  of  his  hand,  and  was  going 
to  read  it,  and  count  it.  1  believe  he  or  AUi- 
niondo  took  it ;  and  I  believe  Allimundo  took  it 
b'om^  to  confute  many  of  the  names,  which  be 
did  afterwards. 

'  And  that  you  conceive  to  be  the  reason  why 
you  did  not  get  through  them,  why  you  did 
DOt  proceed  to  tell  the  number  ? — I  should  be- 
lieve so,  upon  my  word  and  honour. 

Yon  do  still  take  upou  you  to  affirm  that 
there  was  nothing  like  the  number  in  this,  that 
there  were  for  the  other  regulation? — I  did  not 
attempt  to  sa^  such  a  thing. 

'  Upon  the  mspectioo  you  then  had,  you  can- 
not take  upon  you  to  affirm  that?-rl  have  told 
voa  all  1  know  of  it:  1  ikncy  there  was  much 
Jess. 

Serj.  Burland.  YoD  were  asked  about  the 
fieut.  governor  being  general  Mostyn's  lieut. 
governor;  I  believe  9ie  governor  ddes  not  ap- 
point bis  own  lieut.  governor?— 'J.  No. 

I  beKeve  those  regulations  made  by  general 
Jdboston  were  some  years  before  general  Moe- 
tyn  was  governor? — The  date  will  shew  it. 
*I  snppoee  about  1752?— O  no ;  since  that. 

J  meant  1763? — I  believe  prior  to  the  exe- 
cutioD  of  the  office  of  mustasftnph  by  Mr.  Alli- 
mundo. 

Prior  to  the  time  Mr.  Mostyn  was  made  go- 
Td^oor?— Yes. 

'You  were  asked  a  good  deal  about  that  me- 
morial that  had  these  crosses  uuon  it :  you  said 
Allimundo  took  it  away  with  liiro  in  order  to 
confute-— I  know  he  had  it ;  J  don't  know, 
whether  he  took  it  away. 

'Had  the  governor  any  reason  to  apprehend 
that  those  names  at  the  bottom  of  that  memo- 
rial were  not  put  there  bvtho  persons?— ^Yes, 
he  had  reason  to  believe  it. 

Did  he  enquire  into  it? — Yes. 

What  was  the  result  of  his  enquiry  ?— The 
report  made  to  him  was,  that  a  certain  number 
or  their  names  were  absolutely  forged;  that 
'  the  hands  of  others  were  obtained  under  a  sup- 
position that  the  memorial  related  to  oil. 

'  Court,  You  said  just  now,  that  upon  a  strict 
enquiry  there  did  not  appear  above  one  in  ten ; 
did  you  yourself  make  enquiry  of  what  was  the 
ffeneral  sense  of  the  inhabitanu  ?—%/!.  To  every 
body,  and  w*ith  every  body  that  could  possibly 
give  me  information;  and  firom  the  general 
Malversation  I  had,  it  did  not  appear  to  me  that 
there  was,  1  might  say  ooe  in  twenty  that  erer 


wished  it ;  and  it  wonld  be  worth  yoor  lord- 
ship's attention  to  see  what  these  regulatloiui 
are. 

Court.  Then  by  the  generaVs  direction  yoa 
madef  the  strictest  enquiry  you  possibly  could, 
to  see  what  the  sense  of  the  people  might  be» 
and  did  not  find  above  one  in  ten  that  wished 
for  this  alteration  that  Fabrigas  desired? — A.  I, 
according  to  my  own  opinion,  give  a  great  al- 
lowance when  1  say  that. 

Did  you  inform  the  governor  of  this  ? — ^When 
I  use  the  .word  report,  I  don't  mean  an  id1« 
story  picked  up  from  one  or  other,  but  a  Ruli- 
tary  term,  an  answer  to  the  enquiries  made  hj 
the  governor. 

Then  the  intelligence  yon  conveyed  to  the 
general  was,  that  the  opinion  of  by  far  the 
greater  majority  was  against  this  Fabrigas'a 
desire? — All  almost:  1  save  my  oath  by  say* 
ing  almostf  but  there  was  almost  all. 

John  PUydel  sworn. 
Examined  by  Seij.  Walker, 

Q.  You  were  aid-de-camp  to  general  MostvB. 
Ibelieve?— A  Yes. 

Upon  the  9tli  of  September  177 1,  give  an 
account  of  what  you  know  of  this  afiair  when 
Fabrigas  came  to  the  governor's? — He  ask^ 
me  to  see  the  governor  in  the  morning.  I 
told  him  he  oonld  not  then  see  the  go- 
vernor, but  I  was  aid-de  camp  to  the  go- 
vernor, and  any  fkvour  or  any  thing  he  bad 
lor  the  governor  I  was  ready  to  receive. 
After  a  little  hesitation  he  gave  me  a  paper,  a 
memorial :  he  desired  at  the  same  time  I  would 
inform  the  governor  that  he  should  come  the 
next  day  for  an  answer;  he  said  he  abould 
come  accompanied  by  200  or  850  of  the  inha- 
bitants of  St.  Phillip's. 

Two  hundred  or  250?— 1  don't  exactly  re- 
member the  words. 

Was  that  all  the  oonyersatbn  you  had  with 
him? — Yes.  I  immediately  acquainted  the 
goYemor  with  this  message:  I  read  the  me- 
morial to  the  governor  immediately,  and  in-* 
formed  the  spovemor  of  what  be  had  said  to 
me.  1  think  it  was  that  day  the  governor  sent 
to  the  field-officers  of  tlie  garrison  and  to  the 
commanding  officers  of  the  corps,  to  meet  at. 
his  house  the  next  day,  in  order  that  thej 
might  be  witnes^ses  of  the  manner  in  which  be 
should  receive  this  Fabrigas  and  the  people  he 
mentioned  to  come  along  with  him.  Only 
four  men  came  the  next  day,  and  brought  a 
memorial. 

Were  any  of  the  commanding  officers  there  f. 
— Yes^  I  think  all  the  commanding  officers, 
were  there  when  these  men  came. 

What  were  the  sense  of  the  oommandingr 
officers?— I  tliink  the  sense  of  the  command- 
ing officers  was,  that,  in  short,  this  man  should^ 
be  taken  up. 

Why  would  they  take  him  up? — As  a  troa- 
blesome,  seditious,  and  dangerous  person  in  the 
island.  The  governor  mentioned  to  me,  that 
he  had  consulted  the  chief  Minorquin  judges  of 
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the  \t\«iid.  1  know  he  had  consnUed  them, 
¥Vi\ch  corroborated  the  opinion  of  the  field- 
«&cen  Cbat  were  there  attending. 

^ho  u  this  Mr.  Fabrigfas  ?— An  inhahlUnt 
tf  the  aTTaval  of  St.  Phillip's. 

Of  that  district  that  does  not  belong;  to  the 
fear  where  there  arejurats  ?-^Yes,  and  is  close 
hj  the  glacis  of  the  fort. 

What,  has  he  there  any  property  ? — His 
iahcr  is  alire ;  he  takes  care  or  his  father's 
vineyards,  1  beliere.  That  is  all  the  property 
he  has. 

That  is,  the  liberty  of  working  in  his  father's 
Tioerard? — 1  beliere  so. 

What  sort  of  a  character  does  he  bear  there? 
—He  is  generally  supposed  to  be  a  seditions, 
tmrbalent  man ;  that  is  the  general  character 
of  the  ntan.  General  Mostyn  is  very  far  from 
being  a  tyrannical,  overbearing  man.  I  had 
nore  opportunity  of  knowing  him ;  I  served 
iounediately  under  him  the  greatest  part  of  the 
last  war. 

A  man  of  temper  and  humanity  ?— Yes, 
vety  much  so. 

Cross-examined  by  Mr.  Zee. 

Q^  You  were  aid-de-camp  to  general  Mos- 
tyn f-^A.  Yes. 

Do  yon  remember  Fabrigas  declaring  that 
next  day  he  would  come  accompanied  with 
^SOmenr— Yes. 

I>o  you  know  whether  there  had  not  been  a 
dispute  amongst  the  inhabitants,  and  upon 
which  side  there  was  a  majority,  whether  for 
the  new  or  old  regulations P— I  cannot  tell. 

What  were  these  S50  men  to  come  for  ?— I 
imagined  it  was  to  give  weight  to  the  petition. 
Do  you  conceive  that  the  object  of  Mr.  Fa- 
brigas was  to  brin|i|f  SOO  or  350  men  that  were 
of  nts  opinion  to  give  weight  to  his  request?— 
Yea. 

My  learned  friend  thought  he  meant  to  at- 
tack the  garrison  of  St.  Phiuip's.  You  did  not 
apprehend  he  meant  to  take  the  garrison  of  St. 
Phillip's,  that  stood  out  against  the  whole  force 
of  France  for  a  considerable  time,  and,  by  the 
bye,  might  have  stood  out  a  great  while  longer  ? 
Vott  did  not  understand  that  be  was  to  come 
at  the  head  of  these  armed  peasants  ?— Not  of 
armed  peasants. 

Court.  Yon  apprehend  he  was  to  bring  these 
ptele  to  shew  there  were  so  many  people  to 
bade  his  petition ?—il.  No;  I  apprehend  he 
meant  a  mob  that  would  breed  confusion  in  the 
garrison. 

Whether  you  understood  that  he  meant  to 
bring  these  200  people  to  occasion  and  raise  a 
tomult,  or  whether  lie  mount  to  bring  so  many 
Mople  to  shew  they  favoured  his  petition  ?— 
BO  many  people  together  in  a  garrison  would 
breed  confusion. 

Court.  What  did  you  understand ?-~il.  I 
ftallr  thought  he  meant  to  give  weight  to  his 
wtiuoo* 

Had  yoa  heard  at  the  time  that  Fabrigu 
spoke  of  bringing  200  or  350  of  his  friends- 
bad  joo- beard  oTany  dispute,  whether  there 
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were  more  of  one  opinion,  or  more  of  the  other ; 
or  had  it  been  asserted  that  the  people  in  ge- 
neral of  the  arraval  of  St.  Phillip's  were  con- 
senting to  the  new  regulations  ?— I  think  the 
people  In  general  wished  to  have  the  old  regu- 
lation continued  ;  1  took  it  in^that  light. 

What  do  you  mean  by  the  old  custom  ?  the 
custom  Fabrigas  contended  for,  under  the 
order  of  cH>uncil  in  1752  ? — Yes. 

I  dare  say  the  Serjeant  will  not  acknowledge 
that  you  mean  that 

Serj.  Davy.  No  more  he  does.       ^ 

Cott^^  uo  you  mean  by  the  old  custom, 
that  wiiich  was  settled  by  governor  Johnston  ? 
— il.  I  do ;  it  was  some  years  before  general 
Mostyn  came  to  the  island. 

Court.  Or  do  you  mean  a  custom  that  was 
before  the  order  of  1753  ?— il.  1  do  not. 

Mr.  Lee.  Then  am  I  to  understand  you,  that 
you  think  the  majority  of  people  were  against 
the  opinion  of  Mr.  Fabrigas  ?—A.  That  is  my 
opinion. 

I>o  you  recollect  that  having  been  alledged 
to  governor  Mostyn  as  the  general  opinion  ?-« 
Yes. 

Do  you  recollect  that  having  been  alledged 
to  Fabrigas,  that  the  popular  opinion  was 
against  him  ? — I  don't  exactly  recollect. 

Don't  you  recollect  that  the  very  end  he 
had  in  view,  and  professed  to  have  in  view,  in 
bringing  a  number  of  his  friends  and  a  num* 
her  of  people  concerned  in  vineyards  to  present 
this  memorial,  was  for  the  purpose  of  convinq- 
ing  the  general  that  a  m^ority  of  people  were 
with  him,  and  not  against  him? — I  suppose  he 
mnst  mean  so. . 

Did  not  you  understand  him  so  at  that  time, 
when  he  talked  of  bringing  a  memorial,  and 
coming  accompanied  by  SOO  or  1260  men  ?  Did 
not  you  understand  him  to  mean  that  such  a 
ftumber  of  people  that  were  concerned  in  the 
wine  trade  and  in  the  produce  of  vineyards 
would  come  and  signify  that  to  be  their  inten> 
tion  ?— Certainly  he  meant  so.. 

Were  you  present  when  the  four  men,  not 
the  SOO  or  850,  came  with  the  memorial  sign- 
ed by  others  ? — I  was. 

Was  that  memorial  ever  in  )^our  hands  ?— I 
don't  remember  ever  having  it  in  my  hands.  1 
saw  it  in  colonel  Mackellar's  hand,  the  chief 
engineer,  when  he  questioned  them  about  it ; 
and  these  very  people  seemed  shocked  when 
he  explained  to  them  the  tenor  of  the  memorial.' 
It  was  wrote  in  English,  and  they  seemed  not 
to  understand  the  import  of  it. 

They  were  Minprquins? — Yes. 
Can  you  tell  me  what  number  of  signatures 
were  in  that  memorial?-^!  cannot  guess  at  it: 
1  should  thipk  much  about  50  or  60,  but  can* 
not  guess. 
You  did  not  count  them  at  all  ? — No. 

Robert  Hudton  sworn. 
Examined  by  Mr.  Bullcr, 

You  were,  I  believe,  fort-a4|utant  at  this 
time?— Yes. 
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as  any  applicatioD  made  to  you  by  the 
dfil  toftffistratcsp— Yea;  the  mustaslaph  of 
St.  PhlHip's  came  to  me  on  the  10th  or  11th  of 
September,  and  told  me,  upoo  reading  some 
HMrdera  of  grederal  Mostyn,  that  Fabrigas  said 
he  would  come  with  a  mob,  and  aaid  they  were 
Bull  and  void,  atid  they  would  see  better  days 
to-morrow. 

•  Mr.  Peckham.  You  need  not  mention  what 
themustastaph  told  yon  ;  that  is  not  regular. 

•  Counsel  for  Defendant,  That  is  the  regular 
method  there. 

Mr.  Peckham*  It  may  be  regular  there,  hut 
it  is  tery  irregular  here,  and  cannot  be  admitted 
as  evidence. 

Mr.  Just.  Gould.  I  should  be  glad  to  know 
how  the  governor  can  be  apprizeqof  any  dan- 
|fer,  unless  it  is  by  une  or  other  of  his  officers 
mforming  him  there  is  Itlcely  to  be  such  and 

SAuch  c  thing  happen  ?  I  suppose  he  gives  the 
»vemor  an  account  of  what  he  has  heard,  then 
^fi^vernor makes  an  eoqbir^  into  the  matterl 
Mr.  Peckham.  Hearsay  is  no  evidence. 
Besides,  the  hiustastaph  is  an  interested  and  a 
prejudiced  person;  at  least  be  appears  ao 
throughout  the  different  parts  of  this  cause. 
Now  can  what  he  has  said  in  Minorca  to  this 
Witness  be  admitted  as  evidence  here?  The 
mostastaph  is  living ;  why  don't  they  produce 
him  P  If  thev  had  brought  him  here,  weshould 
have  his  evidence' on  oatb,  and  coufd  cross-exa- 
tnine  bfm  to  the  facts. 

I  Court.  We  do  not  take  it  for  granted  that  it 
IS  really  so ;  only  that  this  gentleman,  hearing 
of  this,  tells  the  governor. 

Mr.  Lee,  It  is  no  evidence  of  the  fact:  if 
you  mean  it  only  as  a  report,  we  do  noi  objeci 
to  It— J.  The  mustastaph  told,  me,  that  upon 
|i?|n^  out  some  orders  to  the  inhabitants  ofSt. 
Phillip»s,  some  orders  relaUve  to  the  selling 
irine  in  St.  Phillip»s,  he  came  with  a  mob,  and 
•aid,  «  It  is  null  and  void,  and  we  will  see 
hetter  thlo^  to-morrow."  He  further  said, 
that  if  there  were  not  some  immediate  measures 
taken  with  this  Fabrigas,  he  was  afraid  of  the 
conse(}uence,  the  rising  of  the  people. 

This  was  enough,  1  should  think,  to  give  an 
alarm..  Did  yov  acquaint  the  gorernor  of  it  ? — 
Yes,  1  did. 

What  was  done  after  that  ?  Did  the  gover- 
■or  can  you  together  ?— I  was  not  pnvy  to 
what  the  guvernor  did  in  consequence  of  this; 
toy  post  was  two  miles  off*. 

Court,  Gentlemen  of  the  jury,  then  aU  ^is 
comes  to  nothing ;  he  proves  no  fact—- 

Serj.  Dai^^.  No:  this  is  to  introduce  the 
next  evidence,  of  the  governor  summoning  tlie 
Officers  together. 

•  You  knew  this  Fabrigas ;  what  was  his  be- 
haviour ill  the  island  ?— Extremely  troublesome, 
as  was  represented  to  me :  there  never  was  any 
olgeetjon  to  governor  Johnston's  regulation  till 
hy  this  man..  Governor  Johnston  did  this,  be- 
cause the  wine  used  to  turn  sour,  by  every  body 
being  allowed  to  sell  Wine  at  a  time :  they  dis- 
tressed one  another  by  opening  too  many  casks 
«  a  tilkie:    The  general  made  this  regulairon. 


in  order  that  no  more  might  hfi  opened  a^  a 
time  than  could  be  sold  before  it  yrtts  sour. 

Court.  1  chose  to  hear  the  reasop  and  foun- 
dation of  the  regulatiuo.'    ' 

Q,  Wbat  is  the  consequence  of  that  arooii|f 
the  soldiers  i-^A,  Disorders  of  diffei;ei4  k^da, 
fluxes  Slid  the  like.  * 

Court.  There  being  no  cellars,  I  suppose 
they  couid  only  buy  from'  hand  to  mouth.-;-^. 
In  general  they  ar^  open  sheds;  they  aff 
hardly  better  than  sheds. 

Q.  Did  that  produce  any  disagreemeotf 
among  the  sellers  themselves,  that  they'upder- 
sofd  each  other  T — A!  Some  poor  people,  tba^ 
bad  but  little  wine,  were  almost  starved :  ^he 
several  years  aAer  governor  Johnston  mado  tbif 
regulation,  there  n^ver  wap  known  to  be  acaalp 
sour. 

Court.  I  was  rather  apprehensive  that  tbif 
might  enhance  the  price.-^4«  The  pnc^  ^af 
never  raised  upon  that  account. 
Mr.  BulUr,  There  was  an  affbration  price- 
Mr.  Lee.  Yes ;  but  this  was  a  liberty  of 
selling  below  it.— 4.  The  town  of  St.  Philjip'f 
was  divided  into  four  divisions,  and  four  people 
used  to  sell  at  a  time. 

Colonel  Patrick  MackeUar  i|w<{rn. 
Examined  by  ^rjeant  Davy, 

Were  you  at  the  garrison  io  Mioorpa  iir 
1771?_Ve8.  'T    , 

Did  you  know  Mr.  Fabf {gas  before  the  tim^ 
of  his  being  apprehended?^ — I  hav^  known  bia| 
by  cliaracter  a  great  while ;  thev  called  bim 
BedTbney.     '  '  ' 

You  happened  to  say  yon  knew  him  by  cha- 
racter ;  what  was  the  character  he  bore  ?— A 
very  bad'  one  ever  since  Ihave  peen  in  tb^ 
island,  and  for  some  time  before. 

Of  what  sort  ? — He  was  seditioua,  trouble- 
some; a  drinking,  ffambUog  fellow;  sat  tip  of 
nights  with  low-life  people ;  and  he  kep| 
women. 

In  short,  he  is  a  man  of  an  ordinary  charac- 
ter?—Yes. 

But  the  character  ^|)i^t  I  wanted  ch'^efly  to 
be  informed  about  was,  concerning  his  obedi- 
ence to  government,  whether  he  is  a  turbulep^ 
man  ?— 1  have  bad  many  complaints  of  hioo^ 
from  two  mustastapbs,  when  I  have  beei^  cop- 
roandine  officer  of  the  garrison.  ' 

How  long  have  you  beeii  there?*— I  was  one 
of  the  first  that  went  tperte  wben  tb^'  istantt 
was  restored  aAcr  the  last  War,'  and  had  beei][ 
}here  a  good  many  years  beCi^re.  1  went  fitrsC 
in  1736,  and  left  it  in  1750.  X  went  in  l^a^ 
1.763,  and  remained  there  till  May  lasl. 

Then  you  must  be  pretty  well  acqujiip.ted 
with  the  laws,  and  government,  and  constitiitipii 
of  this  country  ?— I  have  a  good' deal  of  know- 
ledge of  it,  as  much  as  a  military  man  can 
nave :  we  caiinot  stiidy  tl^ese  things  afi  lawyei^ 
doi 

Pray  is  tliere  not  a  district  th^  <^  ^x  the 
name  of  the  arra^va).  of  l^t.  Phillip  s  ?r-^Veii. 
%wfar  is  that?— 1^  is  enclos^  bjf)  aUutt 


wiU  on  OOP  /nd^.ioid  minmmiM  hj  water  on  J 
Prelty  ^^eftr  to  Of^e  fort  f-rWitbio  •  nn«kfli- 
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Ttu»di9tricl  irUhin  t^ilipe  i«  ctficd  the  ftr- 
mat  of  St.  PhJUip'sr— Ycyi. 

1/Vhat  do  you  mean  ky  the  won|  royalty f — 
UUvhera  AegoTcixi^  has  a  greater  (lower 
Ihu  any  where  else ;  wheijethejui^sof  the 
jaUad  qifiQotlaterpo^  their  authority  or  power, 
bot  by  his  permission ;  aod  people  of  the  am* 
id  haT/e  p^tcolar  privileges  on  thaftacoonnt. 
The  jttilges  capmH  eonjrepe  any  person  to  ap* 
Mar  before  tUe^o,  bMt  hy  the  gpremor's  appro** 
ktkm,  within  the  arraral. 

It  is  BPt  ap  in  Ike  othf  r  paria  of  the  iaUnd  f 
-No. 

Yen  have,  I  beKave,  te  th^  other  parts  of  the 
iibiid*  officers  called  jorau  ? — Yes. 

Is  there  any  such  in  the  arraval  f—Vlo ;  the 
WHtaft^h  is  Iha  ^n^y  magistrate  there. 

Then  there  is  an  officer  within  this  royally, 
within  tbia  arraral,  called  a  muslastaph,  who 
is  the  only  oifgistrate  th^ePr-Yea. 

In  other  parts  of  the  island  there  are  other 
magistrates  of  different  names,  jarata  and  so 
fiirtb?— Yea. 

Whom  is  the.mivrtast^ph  pf  the  arcaval  of  St. 
niillip'e  appointed  by  f — TbegeTenor ;  or  com? 
maadsr  io  chief,  when  there  is  no  gofernoc 

Doea  he  displace  hiw  at  hif  pleasure f-r- Yea. 

What  is  the  ofice  of  wustastaph  ?— He  takes 
esre  of  the  weighto  and  measofes  of  markets; 
tafcfs  an  aoopont  of  ell  the  wine  that  is  niade, 
aad  of  the  expendUnreof  the  wine ;  and  settka 
any  liltle  dispoies  among  the  inhabttanta,  in 
what  tbejf  e^l  the  first  instanoe. 

What,  ia  thai  with  regard  to  the  afforatton, 
or  aetaiog  of  the  piice  of  the  wine  P— That  is 
done  by  toe  magistrates  at  Mabon.  The  m^. 
gistrates  of  Mahoo,  as  they  do  etery  where 
ehe,  set  a  price  open  the  wine,  which  they  call 
an  ^.ration  or  market  price,  and  the  arraf  al  of 
8l  Philfip's  is  always  ruM  by  the  affination  at 
Vahoti  I  ^le  magijStrates  at  Mahoa  do  not  put 
the  prmnpop  it,  hot  it  is  alwaya  adopted. 

Who  is  the  officer  tint  io  point  of  focm  settles 
thealforation  price ?r-rTh^  ace  different  prices 
la  difleteot  tecminoa,  but  that  ia  governed  by 
the  price  that  ia  tixed  at  Mabon.  fllahon  is  tlM 
nearest  diatrictm  St.  Phillip's. 

Who  ia  tke  person  that  m  point  of  form  does 
m  adof^  itP^The  mostastaph  is  the  officer 
that  dtisB^  andhe  oialy  sigoifies  whattlw  price  is. 

Ee  ia  the  t#:mQpet,  tl^e  a»outh  by  which  they 
VsdermiNi  what  ia  the  afforation  nnee,  he 
bring  r^«lated  and  governed  by  the  affisra- 
tioo  at  Mabon  ? — Yes ;  the  price  that  is  pahi  al 
Vahsn  ia.alaraya  paUat  St  Phillip's. 

WhtfJ^  tbeimscsl  Um  f  Are  the  Biinor-. 
^fkm  goaffped.  hv  the  Kaglish  or  Snaniahlaw, 
or  vhat  scv«  P^Thiey  aliways  phsad  the  Spanish 
he^  ai  j^  wm  sy^tM  by.thetref ty  of  Vtreehl^ 
to  wbeD  the  English'  bwa  are  conaeaieot  §^- 
tha,  ilN9.p|eiitfUMm. 

8p  tk9$,mkif^h.  ift-  aonicnient  they  will  plead, 
Afli^  g^  egc^0MMuiiibleBi*r£ak 


Bnt  mUeh  is  the  1aw4h»t«B0Kt  pnerailsp.^ 
The  Spanish  law.  When  the  iaiaod  wasg»r« 
vp,  I  MisJ^a  nothing  at  aU  -waa  aettled  with  re- 
jMioo  Ao  them,  end  thmafore  we  kmm  aup» 
poeed  to  receive  them  upon  the  aame  footing 
that  the  French  had  them.;  hat  sisee  that  lime 
they  aiadeintene«t  at  home  u  nsstore  to  theoa 
the  same  laws  and  prifileges  that  took  pUwe 
before  the  island  wm  taken,  that  is,  the  Spa* 
nish  laws. 

Were  yon  there  when  the  place  was  tnken  by 
the  French  P— No  $  I  was  in  America. 

Pray  what  irthe  teaoper  of  the  MiaonuilnsiDr 
general  P  Are  they  we|l  affieeted  to  the  J^oglish 
goTemmeot  P-rSome  ane  rery  weli,  I  k&tt ; 
othen  are  not  so. 

I^y  do  yon  mnember  the  oceasiop  f  were 
you  one  of  these  that  were  invited  to  meet  gae 
vetnor  Mostyo,  wiih  the  ether  gantlemeo,  upon 
the  occasion  of  being  eoaaulted  abont  Mr.  Fi- 
brigaa  P-r*I  aras,  once  or  twioe. 

Had  yon  been  acquainted  that  it  was  a  aal^ 
ter  of  puUie  notoriety  of  what  liad  happened 
with  regard  to  Fabrigas  P-<fl  have  befn  at  the 
presentirig  several  meaaerials  to  the  governor. 

Bid  ybtt  besr  of  the  report  of  what  had  pre- 
vailed, the  general  talk  of  the  pUfte  P-^Yea. 

What  waa  the  nnivereal  opinio,  if  there  way 
bot  one  P  or  if  there  were  variooa  opinion^ 
what  was  the  opinion  of  yon  and  the  vest  <^the 
gentlemen  that  were  called  in^-mThe  opinioa 
of  th^  other  gentlesMn  aa  well  aa  my  awn 
waa,  that  he  waa  a  very  daogarana  and  tiaa* 
blesome  man.  By  bil  former  historjp,  aad 
^m  aome  aneodotea  of  thoae  times,  it  wee 
thought  a  very  unsafe  thing  to  let  him  hs  at 
Kb^y  ;  that  il  would  be  a  right  thing  to  Uke 
him  up,  and  bring  him  to  punishment,  lest  h% 
wha  waa  a  man  very  hkely  to  be  praeHsed 
upon,  would  take  other  measures  productiie  of 
miscbiefl 

What  was  agwed  upon  P^lt  waa  in  lesea 
coavevaation  thought  best  thet  he  should  be 
banished.  t    . 

According  to  the  prectice  of  AMoev  tkne«,  do 
you  remeasner  a  praciiee  of  that  kind  h«vin|f 
been  done  P— I  have  heaed  of  seaeral ;  when 
the  English  wese  in  possession  of  the  island^  aa 
well  as  when  tlue  Spaniarda  wees. 

Mr.  Lee,  Tbian  pcotiog  a  nreaDriptien»<«« 
A*  I  tell  you  what  I  hare  heard. 

Serj.  Glynn,  It  is  impoasiUe  that  iioan  be 
admitted:  if  he  had  knowA  an  inamneei  he 
might  have  mcolioned  il. 

Sour/.  Iii8.onst4|ucstion,  whether,  acoasding 
to  tbe  exigence  of  the  case,  the  geneaali  aught 
mffiot  thai  banishment  P  aod  another  thin^ , 
whether  it  is  the  ordained*  law  establiihed.  m 
sacha  caseto.be  applied  to  snch  behavionrP 
Now,  if  yoHi  go  into  a  omge  of  that  hind^  yoa 
most  praaa  psrticniar  ftoto^  not  pBadiMe*thia 

Sleman. tossy  be.haaheanAsuen  thingat  il 
not Jak>w  Rom  henoethat  thii-  might  bo 
proper  punishment. 
Sen.  Bang,  Yon  have  known  MMKal<iline- 
tyn^  1  beiiere,  a gasat whileN-«A  Onl^aincn 
he  I 


IS9] 


U  GEORGE  Ilh 


Acti&njir  Ealte  InfrisonmeiO^ 


[140 


1  wish  to  know  of  yoa,  what  is  his  charaoter 
aod  behtTiottr  f — I  always  hcsard  a  character  of 
him  as  a  rood  officer,  a  polite,  well-bred  man, 
4hat  earned  his  ooromaud  in  the  genteelest 


is  he  a  man  of  homanity,  or  rather  ferocity  ? 
—I  always  onderstood  him  to  be  a  man  of 
great  hamanity. 

Cross-examined  by  Mr.  Xee. 

Q.  Yon  say  the  general  opinion  of  the  field- 
officers  was  asked,  of  which  yon  are  one  ?— 
A.  I  do  not  believe  the  geoeral  opinion  was 
asked ;  I  believe  it  was  private  conversation. 
.  Did  general  -Mostyn  then  call  for  yonr  opi* 
nion,  or  the  opinion  of  any  other  general  officer, 
touching  what  he  should  do  to  Fabrigas? — 
Afterwards  we  thought  upon  the  subject. 

After  the  man  was  gone  to  Carthagena  ?— 
The  same  day,  perhapa  an  hour. 

The  same  day  you  were  assembled  there?— 
Yet. 

The  day  that  Fabrigas  had  spoken  of  as- 
•emUing  a  number  of  his  friends  together,  the 
geneiml  sent  to  conyene  a  body  of  you  ?-— Yes. 
•    CourL  You  were  a  field-offioer  f— il.  Yes. 

Did  you  and  the  other  field-officers  meet  to- 
flotfaer  at  the  g^emor'^s  P— •We  came  there  by 
Eis  order,  by  his  desire. 

Q.  He  proposed  to  yoo  thai  for  your  opt- 
iiion»  what  should  be  done  with  this  man  ;  and 
you,  partly  from  the  former  history,  anil  P^^^y 
mm  modem  anecdotes,  thought  he  should  be 
banished  r~-il.  Yes,  1  did  so. 

That  was  the  ground  of  the  accusation; 
fi>rmer  histoid,  and  late  anecdotes? — ^Yes. 

Court*  I  shall  certably  hear  his  evidence,  if 
yon  ask  him  the  motives  and  grounds. 

Mr.  Xee.  lonly  askwhe&er  Ihadtakenit 
right 

Court.  Did  not  you  object  to  enquiring  into 
fiyrmer  instances  ftrbanishmentP 

Mr.  Lee.  No;  he  has  *Poken  of  former  in- 
stances of  bad  conduct  in  Fabrigas. 

CL  Did  any  of  you  propose  to  the  general, 
or  did  he  propose  himself,  to  have  any  trial  of 
this  genthnnan  before  his  banishment  ?— it.  I 
Iwlieve  he  never  did  propose  that ;  for  the  judges 
there  gave  it  as  their  opinion,  that  that  was 
lodged  entirely  in  the  governor's  own  breast ; 
two  of  them  particularly,  that  it  was  entirely 
in  his  own  breast. 

And  needs  no  trial  at  all  ? — 1  do  not  know 
that  there  was  any  form  of  trial  there. 

You  heard  of  no  trial  ? — I  heard  no  trial 


You  tell  me  the  opinkNi  of  the  field-officers 
was  this?— Yes. 

As  I  don't  know  exactly  who  aH  the  field- 
officers  were,  and  as  I  wish  to  deliver  as  many 
of  them  as  I  could  from  the  imputation  of  that 
opinioD,  pray  did  major  Norton  concur  in  that 
opinion?— I  do  not  remember  particularly 
whether  he  did^or  not.    . 

Serj.  Davy.  That  ie,  whether  he  was  there 
«r  not  ?— il.  He  wad  there,  but  1  do  not  remem- 
ber what  his  opinion  vra*  upon  the  oceasioB. 


Then  yon  cannot  take  upon  you  tossy  whe- 
ther it  was  «  majority  of  opinion, 


mity  of  opmton? — A  majority 
believe  there  might  be  a  difierei 


or  unani- 
^  of  opinion.  I 
lifierence  or  opinioo. 

Do  you  know  a  colonel  or^  major  Rigby  ; 
I  do  not  know  what  rank  ?— Major. 

Was  he  there?— Yes. 

Did  he  concur  in  that  advice  to  the  gover- 
nor ?^Both  the  gentlemen  are  here,  and  caa 
tell.  We  were  teiking  among  one  another ; 
our  opinion  was  in  general. 

Those  that  chose  to  give  an  opinion  in  fa- 
vour of  banishment  gave  it,  and  tnose  of  ano^ 
ther  opinion  either  might  give  it  or  were  silent? 
— It  was  not  talking  of  giving  an  opiaion,  but 
talking  of  the  man's  case,  and  what  ought  to 
be  done. 

Then  you  cannot  tell  what  number  dissented  ? 
—No. 

Court.  Were  there  any  of  the  field-officeiv 
present  that  did  dissent  to  it  ?— il.  1  do  not  re- 
member that  any  did  indeed. 

Edmard  Blaheney  sworn. 
Examined  by  Seij.  Burland. 

Q.  I  believe  you  officiated  as  secretary  t#^ 
general  Blakeney?— il.  Yes;  1  was  there 
about  seven  years. 

What  sort  of  power  does  tho governor  exer* 
dse  in  the  arraval  of  St.  Phillip's  ?— There  ia 
no  writ ;  nothing  can  be  executed  there  with* 
out  his  commission. 

What  authority  does  he  execute  there?— 
An  absolute  authority ;  it  is  a  royalty. 

Have  you  known  any  instance  of  people 
being  sent  out  of  the  arraval? — A  lew  montha 
after  general  Blakeney'k  arrival,  he  banbhed 
two  Franciscan  friars  immediately  by  his  own 
authority. 

Where  did  he  send  them  to  ?— To  the  con- 
tinent. 

Court.  Into  Spain  ?—il.  1  cannot  tell  whe- 
ther to  Spain  or  Italy. 

Q.  from  Jury.  Was  it  in  peaee  or  war  thta 
happened? — A.  In  peacetime.  They  found  the 
way  to  Rome,  and  complained  to  the  geiferal  of 
the  Franciscan  order,  who  corresponded  witb 
the  general  upon  the  subject.  Several  lettera 
passed ;  and  general  Blakeney  wrote  in  one 
of  his  letters,  if  they  did  not  behave  better  for 
the  future,  be  said  he  would  banish  all  the 
Franciscsns  out  of  the  island,  and  make  bar* 
racks  of  their  convent.  1  ntereession  was  made 
for  them:  they  asked  pardon  for  the  offence 
they  had  committed,  and  upon  a  promise  of 
behavmg  well  they  were  allowed  to  come 

Did  yon  aver  hear  that  the  power  of  the 
governor  upon  that  or  a  like  occasion  was  erer 
called  in  question  in  the  island?— No ;  I  took 
it  for  granted  it  was  handed  down  by  the  8pa» 
nish  governor,  and  they  were  governed  by 
Spanish  laws. 

Are  they  governed  by  Spanish  laws? — ^Yce. 

W^  are  toM  the  arraval  is  a  distinot  jeria- 
diction  from  the  rcstof  the  islaiidf  and  thetc  i» 
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nore  tutkotHy  exercised  by  the  governor?— 
Yn;  U  u  wUhin  guo-sbot  of  the  fort.  The 
jn^  b«re  applied  to  me  to  obtain  leave  for 
tkcm  to  ezecate  write  in  the  arrmval. 

I  ikw't  know  whether  yoa  remember  aoy 
fiber  iDsUncM  of  banisbmeot  but  these  two 
joahave  meulioned  ?— I  remember  au  instance 
of  a  priest.  I  will  tell  you  shortly :  the  case 
was  this.  Four  re^ments  were  sent  out  by 
tbe  late  kiog*  to  reiiere  four  regiments  that  bad 
ken  a  loog  time  then  in  the  garrison.  The 
goremor  received  orders  to  send  home  every 
oeature  belonging  to  the  four  regiments  then 
there :  thej  bed  been  many  ^eara  in  the  bland. 
A  report  had  been  made  to  him,  that  a  daughter 
of  one  of  the  nailitary  people  was  missing.  An 
enqairy  was  made:  she  yas  proved  to  be  last 
ia  the  po—csaion  of  a  priest.  The  priest  was 
called  upon  ;  he  denied  knowing  any  thing 
about  her,  or  of  her.  He  was  brought  before 
the  governor  ;  hepve  bait  of  two  people ;  (this 
vas  a  military  afiair  entirely)  and  next  day  he 
was  desired  to  produce  her.  He  did  not.  The 
governor  embarked  him  directly,  and  sent  him 
on  board,  1  believe,  in  the  very  transport  that 
was  to  carry  this  young  woman  awa;jf.  The 
ieet  sailed  to  Gibraltar ;  and  application  was 
nade  immediately  to  the  governor  by  the  ma- 
gistrates of  Mahon,  and  by  the  religious  order, 
begging  tbe  governor  to  forgive  him,  and  stay 
tbe  ship,  and,  if  the  govenior  would  give  leave, 
to  pat  ibe  girl  on  board,  and  bring  back  the 
ptisooer.  They  begged,  and  petitioned,  and 
prajed  the  governor.  Upon  that  the  girl  was 
delivered  op,  brought  from  the  vicar-general, 
who  liyed  at  a  remote  end  of  the  ishmd.  She 
was  brought  to  me.  The  story  she  told  me 
was,  tbaf  the  vicar-general  had,  out  of  charity 
sad  oeoBpaasion,  taken  care  of  her.  She  was  a 
very  pretty  girl.  She  was  put  on  board  tbe 
traosport,  and  sent  after  the  fleet,  and  the  priest 
wia  brought  l>ack,  and  there  were  gieat  re- 
joicings upon  his  arrivtiL 

Mr.  JLee,   You  know  how  little  material  thai 
ii. 

Q.  Id  what  office  were  you  in  this  place  P— > 
Jl  Secretary  to  the  governor  and  commander 
ia  chief  by  the  king's  commission. 
Wbeo  did  you  go  first  ?— In  the  year  1748. 
Yeo  were  in  Minorca,  I  tancy ,  when  a  positive 
srder  «mme  from  fin^laod,  that  if  aoy  friar  of 
tbe  Fiancascan  order,  not  a  native  of  the  island, 
tboold  come  into  ihat  island,  he  should  not  be 
mffered  lo  remain  upon  itP  Do  you  know  of 
any  such  order  in  the  first  place  ? — Be  so  good 

)M  10  repeat  tJie  order. 
^*  That  in  case  any  friar  of  the  Franciscan 
wder,  not  being  a  native  of  Minorca,  but  an 
iiDeraot  friar,  shall  come  into  tbe  islsnd,  he 
d)sli  not  be  permitted  to  take  his  residence 
AtrBf  Sec,"  You  don't  recollect  any  thing  of 
tkii,  or  that  it  ^vas  in  obedience  to  tbe  onler 
</cO0Dcil  ibat  this  Franciscan  was  sent  away  ? 
fe  von  forget  this,  though  it  happens  unfor- 
tBoaidv  when  the  governor  obeys  the  order  of 
ksfupJrior.  tl»a*  »  »«7  ^^  ^  9»«^>  as  a  pre- 
coisaiof  bi»  owu  jregal  authority  ? 
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What  was  Uie  priest  f— A  native  of  Minorca. 

And  the  friar  P— I  understood  them  to  be  Mi& 
Dorauina. 

Can  you  be  positive  about  that  P— I  do  be-  • 
lieve  that  as  a  certainty  and  a  fact:  I  am  mo< 
rally  certain  of  it;  1  was  not  present  at  their  » 
birth  or  registry. 

It  seems  that  you  have  forgot  even  that  such 
an  order  existed,  till  I  reminded  you  ?— I  am 
not  clear  that  t  remembered  such  an  order  ex^ 
isted ;  I  have  been  over  a  great  deal  of  ground, 
since. 

Was  it  the  nature  of  your  office  to  acqaaint 
YOU  with  all  the  orders  of  the  council  of  £ng»  .• 
land  ?— It  came  through  my  hands,  yet  very 
likely  and  probably  1  forgot  it. 

But  you  might  not  have  forgot  it  at  the  time 
the  friars  were  onlered  away  ? 

Mr.  Lee.    This  was  in  1753.— il.  That  is 
long  subsequent :  the  affair  of  the  friar  was  m. 
1748  or  1749. 

Setj,  Burland,  Then  yon  admit  that  the 
king  has  a  right  to  make  such  orders? 

&rj.  Glynn,  No;  the  council  may  make 
such  orders,  but  we  do  not  admit  them  to  be 
legal. 

Court,  The  case  of  the  priest  was  some 
years  after  the  case  of  the  two  friars? — A.  Not 
a  great  while;  about  a  year  1  believe,  somst 
such  time:  it  is  a  great  many 'years  ago;  I 
cannot  be  positive  to  a  few  months. 

Captain  James  Solaire  sworn. 

Examined  by  Mr.  Seijeant  Walker, 

Q,  I  think  you  are  a  native  of  Minorca  T-^ 
A,  I  am. 

You  know  Mr.  Fabrigas?— Not  very  partis 
culariy. 

I  thooght  you  had  known  him  at  fort  St. 
Phillip's  ? — I  know  he  is  an  inhabitant  of  that 
placf. 

You  have  seen  him  there?— Several  times* 

What  sort  of  a  temper  and  disposition  has 
he? — I  cannot  answer  very  particularly. 

Do  you  know  any  thing  of  his  general  cha- 
racter'?— No ;  I  do  not 

Serjeant  Burland.  I  have  a  very  long  and 
respectable  list  of  persons  here  to  siieak  to  tlis 
character  of  general  Mostyn,  and  his  general 
behaviour:  f  suppose  the  gentlemen  on  the 
other  side  don't  dispute  the  general  charactel 
which  has  been  given  of  him. 

Serjesm  Glynn.  I  shall  not  make  the  least 
attempt  to  asperse  general  Mostyn's  cbarsctsr; 
I  shall  found  mysdf  upon  tbe  facts. 

Raphael  Praia  sworn. 

Examined  by  Mr.  BuUer, 

(He  not  speaking  English,  an  interpreter  wsf 
sworn.) 
Q.  Do  yon  know  Mr.  Fabrigas  the  pltiatiffr 
—J.  Yes. 

What  character  has  be  borne  for  some  yesit 
past  in  tbe  island  of  Minorca?  Is  he  a  peace- 
able man,  or  what? — A  troobleeoms  man,  that 
^meddles  too  muoh  with  afisirs. 
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What  affiiindo  you  uMtirr— Willi  tte  go- 

▼0f  llUfCOt*' 

Court.  The  qaestion  is,  wbetber  upon  the 
Ikeis  nid  circatnstftneeB  of  the  transvetion  it- 
•elf,  the  f^raerkl  wit' justified*  in  whet  be  did ; 
otlterwise  they  msjr  eiii|ity  the  island. 

Mr.  Lee,    Yes,  this  islaod  of  all  the  pedple. 

Q.  to  Mr.  lfr%A^.  Yon  dielivered  in  these 
differ^it  memorials  and  papers :  alf  tb'M  you 
ddhreivd  in,  are  they  genaine  papers  or  copies 
of  papeta  that  were  presented  in  Minorea  r — 
A.  All,  except  the  last,  whicb  was  delivered  to 
the  generaPs  aid-de»oaMp,  were  deli?ered  to 
me;  that  is  eodoiMd  on  the  bael^- — 

^  To  hie- esecAlettcy  general  Mostyn,  gof- 
^emor  and  commander  in  chief  of  the  island  of 
Minorea,  &e.  The  humble  Petition  of  Antonio 
Fabr^,  anatlve  atfd' inhabitant  of  St  Phillip's 
in  the  said  island,  sbeweth,  that  your  petitioner 
has  no#  by  him  twelve  casks  offline,  the  pro- 
dace  of  his -own  Yineyard,  without  hkving  pur- 
obised%o  much  as  a*  grape  of  any  other  per- 
soh)  of^which  be  has  not  sold  a  drop,  when  se- 
veral other  inhabitants  of  the  said  town  bare 
sold  all  theitsi  as  well  of  the  prodhce  of  their 
on^Tineyardsj  as  that  proceeding  from  what 
they  bought  to  make  a  profit  by  ;  and  tbiswith 
the  petmit  of  Mr.  AHimuodo,  whb  does  the 
function  of  mnstastaph.  That  the  petitioner, 
on  the  25th  of  July,  applied  to  the  said  Alii- 
mundo  for  measures  to  sell  wine  by  the  rate  of 
two  doublenlns  than  the  current  price,  which 
wodM  ha?e  raised  a  benefit  to  the  troops  and 
poor  inhabitants  of  St.  Phillip's ;  but  notwith- 
■tandiog  this  demand  was  very  reasonable,  and 
conformable  to  the  express  condition  of  the  first 
of  bis  majesty's  reffufatien  of  the  17tb  of  May 
175tt  regarding,  this  island,  where  it  is  ex- 

Eressly  nientioi^  that  the  inhabitants  of  this 
land  shall  always  be  permitted  to  sell  at  the 
price  of  th^  afforation  or  cinder  it,  Mr.  Allimundo 
refused  vour  petitioner,  telling  him  be  should 
not  sell  Ikis  said  wine.  And  as  this  is  not  only 
against  the  reason  and  justice  of  the  public, 
and  the  garrison  of  St  Phillip,  but  also  contrary 
to  his  majesty's  order  in  the  said  regulation, 
where  it  is  mentioned  that  the  inhabitants  may 
sell  their  wines  whenerer  they  please  without 
any^ permit,  under  the  afforation- price  in  the 
island ;  thereiTore  he  prays  your  excellency  will 
be  pleaned  to  order  Mr.  Allimundo  to  be  more 
regular  in  this  rfor  he  has  made  above  50  casks 
of  wine  himself,  of  j^pes  he  bought  to  make 
a  profit  b^,  of  which  he  sold  more  than  the 
half,  in  pr^ndioe  of  those  persOttS'who  hare  old 
and  new  wme  by  them),  and  to  give  your  peti- 
tioner the  correct  and  just  measures  at  the  vore- 
aaidrate  of  two  doubters." 

Cmtrt.  There  it  no  date  to  this  petition,  I 
observe?— il.  No. 

Mr.  Uayd.  It  is  marked  on*  the  back,  <<  deli^ 
▼ered  the  31st  July,  1771." 

Thk  nesl  is*  ineloeed '  in  the  antvrvt  of  the 
amslastaph's  reply  le>-Fabriga8  the '7th  of 


An^,  177 1 .    *'  To  liis  excellency  lieutenant-       ^ 
general  Mostyn;  governor  and'  commander  iir 
chief  of  the  island  of  Minorca,  The  humble  Pe- 
tition of  the  nndeir- written  inhabitants  of  the 
suburbs  of  St  Philffp's,  shews,  Tliat  during  the 
government  of  bis  excellency  lieutenant- go-       ** 
vernor  Johnston,  ortaecoirnt  of  some  couiplaiuta 
that  were  made  cooderiiing.  the  direction,  and       ^ 
selthig  wine,  a  regulation  was  made  in  the  fol-       ' 
lowing  manner :  that  the  subiirbs  of  St.  Phil-       ' 
lip's  shall  be  divided  into  four  wards ;  that  the       ' 
people  shall  draw  lots ;  that  they  who  shall 
come  out  shall  have  the  lib^y  to  self  their       ^ 
own  wine,  the  accidents  of  the  casks,  and  this       ** 
prefhrence  of  the  poor  helplete'  people  beingf '     > 
entirely  under  the  clireetion  of  the  mnstastaph.       •' 
That  regalation  was  accepted  by  the  inhabi- 
tants of  the  snhurbe,  and  they  are  glad  of  its 
continuance  as  it  is  observed  to  this  day.  They       ^ 
have  heard  that  some  of  the  inhabitants  are  in- 
tending to  destroy  the  aforesaid  rc^rutatidn,  in        ' 
onler  that  every  one  might  sell  their  wine  at        i 


the  place  they  please,  without  dividing  the 
wards.  This  will  be  not  only  the  total  ruin  of 
the  inhabitants,  but  it  will  also  make  them  care- 
less in  the  culture  of  their  lands,  and  \e9i  care- 
ful in  making  their  wines,  and  consequently 
there  will  be  very  little  wine  of  a  good  quality  ;  ' 
therefore  your  petitioners  humbly  crave  your 
excellency  to  be  so  good  as  to  cast  an  eye  of 
pity'  upon  them,  in  not  permitting  that  such  a 
good  regulation  should  be  ever  altered :  and 
as  in  duty  bound'  shall  ever  pray."  Signed 
by  58. 

Serj.  Glynru   Are  ihej  marks  or  names  ?-» 
A,  Most  of  them  markff. 

Directed  to  lieutenant-general  Mostyn, 

'*  ThehnmUepelifion  of  Antonio  AIKmundo, 
mnstastaph  of  St.  Phillip's,  sbeweth,  that  your 
excdiencydenring  to  be  infbrmed  about  a  peti-  ' 
tion  made  by  Anthony  Fabrigas  of  St.  Phillip's, 
reMtfngto  the  selling' of  wine,  says,  tbitfor- 
merly  the  selling  of  the  wine  of  the  iohabiunts 
of' St  Phillips  was  under  the  direction  of  the 
mnstastsph  of  that  suburb ;  but  as  several  dis- 
putes and  difficulties  arose  from  this,  his  excel- 
lency lieutenant-governor  Johnston  found  it 
proper'to  make  a  regulation  tor  the  sdting  of  * 
the  wine,  which  was  accepted  with  an  entire 
satisfaction  by  all  the  inhabitants  of  St  Phil- 
lip's, aud  by  them  practised  to  this  day.  At 
the  time  1  bad  the  honour  to  be  made  mnstas- 
taph of  that  snburb,  the  aforesaid  regnlation 
was  in  its  full  force  and  execution,'  and  the  sahl 
lieiltenant-'govemor  charged  me  partioularly  to 
hate  it  carefiilly  t»bServed.  In  consequence 
of  this;  the  said  Anthdny  FabHti^as  having  ap. 
plied  to  me  a  ft^w'days  ago  for  tbe  measures  to 
seH  his  own  wine  two  doubters  cheaper  thmi 
tbe  common  price,  I  thought  it  Was  impossible 
to  grant  it  to  him  without  forfeiting  the  dnty 
of  my  employ,  because  his  detnand  was  coti- 
trarrv  to  the  said  rei^ulation,  by  which  the'in- 
habitants  ef  that  suburb  are  permitted  to  sell 
their  wine  only  by  tdmsi  aflei^  they  bat«  ^ 
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inwnteta;  fw  wliieh  msoD  your  petitioner 
iMtbe  nid  Fabrigei,  that  be  could  not  sell 
Ui  wine ;  intendioff  to  my,  by  this,  that  he 
eooM  not  oeU  it  in  lEe  manner  be  bad  proposed, 
tbat  is  10  say,  without  drawioflf  lots,  it  being  in- 
consistent wilb  the  isaid  regnUtion ;  tbinking  it 
waa  bis  duty  to  have  it  observed  till  such  time 
as  yonr  excelleney  ordered  bim  to  the  contrary. 
In  the  fomier  petition  be  bad  the  honour  to 
at  your  excellency,  be  tbinks  to  bare  the 
prifiksges  with  otber  inhabitants  of  St. 


Phillip's,  tbat  is,  to  boy  grapes,  to  make  wine, 
and  anil  it ;  and  besides,  seeing  tbat  bis  prede- 
ccsBora  sold  this  wine  when  tbey  pleased,  not- 
withstanding the  said  regulations,  be  thought 
that  the  ooostastapli  ofSt.  Phillip's  was  not  in- 
doded  in  it;  in  wbfcb  case  your  petitioner  did 
not  think  it  was  proper  to  prejudice  his  rights, 
«r  those  of  his  successors,  unless  your  excel- 
lency ordered  bim  to  the  contrary ;  but  to  com- 
ply with  the  inhabitants  of  that  suburb,  that 
they  might  be  satisfied,  your  petitioner  always 
imposed  a  role  upon  himself  to  sell  Ihs  wine  at 
different  times,  and  sometimes  by  the  gross, 
iMomucb  that  most  of  the  inhabitants  ot  that 
saborb  hare  sold  the  half  of  their  wine,  whilst 
Tonr  petitioner  has  not  yet  sold  a  third  part  of 
his.  ff  Anthony  Fabrigas,  or  bis  father,  says, 
Idiat  he  will  not  sell  bis  wine  under  the  com- 
asoo  price,  and  that  he  has  sold  none  of  it  as 
yet,  the  former  having  none  to  sell,  the  reason 
m  only  because  his  turn  did  not  come  at  tbe 
time  when  the  lots  were  drawn,  In  which  all 
the  rest  of  tbe  inhabiUnts  of  iit.  Phillip's  are 
agreed ;  but  bis  wine  will  be  sold  when  bis 
» shall  come." 


Tbe  PsTrrioN   of  Antront  Fabrigas,  Aug. 
IStb,  177  If  directed  as  before. 

<*  The  humble  petition  of  Anthony  Fabrigas. 
On  tbe  31st  of  July  1771,  the  petitioner  had 
tiie  honour  to  present  a  memorial  to  your  ex- 
celleflcy,  shewing  the  tran^-gres9i<»D  and  non- 
oboerrance  in  ihe  said  town  of  two  regulations 
given  on  the  8ih  of  May  1752,  by  his  Brttan- 
nie  majrsfy,  &c-  ftc.  viz.  that  any  native  or 
inbaiHtant  of  this  island  shall  be  permitted  to 
aeH  bis  fruits  at  tbe  fixed  price  of  theaffbration, 
without  any  person's  aathority :  secondly,  tbat 
tto  ooivimander,  ^udge,  nor  officer,  directly  or 
indirectly,  for  himself  nor  through  any  other 
peraona,  s<hall  be  alk>wed  to  have  any  concern 
in  any  traflic,  bargain,  or  commerce  whatso- 
ever: your  petitioiMfr  having  likewise  repre- 
aeotrd  to  your  exeellency  that  Antonioi  Alli- 
muodo,  who  does  the  fuuction  of  mustastaph 
in  8t.  Phillip's,  has  bought  grapes  tn  make, 
as  lie  really  made  afterwards,  50  casks  of  wine, 
oC  which  he  sold  more  than  one  half,  in  preju- 
dice of  tbe  inhabitants  of  St.  Phillip's,  who 
have  Ihe  old  wine  hy  them ;  and  that  your  pe- 
thiooer  wanted  to  enjoy  the  liberties  granted  to 
him  in  tbe  said  regulations,  offering  to  self  fo 
tbe  iababitaotn  and  garrison  of  St.  Phillip's, 
19  casks  of  wine  he  has  by  tiim  of  bis  own 
prodoce,  at  two  doubters  less  than  tbe  ordinaiy 
albnitjoii  or  ftxed  prloe^  &o.  yester^y,  .tH 
VOL.  XX. 


19th  of  AopiM,  yonr  excellency's  secretary 
told  your  petitioner  verbally,  &c.  at  which  your 
petitioner  was  greativ  surprised ;  as  he  is  ready 
to  prove  judicially,  before  any  one  of  bis  ma- 
jesty'sjodges  of  this  island  that  your  excellency 
mav  thmk  proper  to  appoint,  all  that  be  has 
said  in  bis  last  and  this  present  proposal ;  in 
which  case,  &c.  being  sure  from  the  justice  bo 
has  in  his  favour,  and  from  your  excellency's 
good  administration  to  admmister  it,  prays 
your  excellency  will  be  pleased  to  give  fan  de- 
cree at  the  foot  of  this  memorial  to  yonr  peti- 
tioner. He  hopes  thereby  to  be  at  liberty  to 
sell  his  wines  at  two  doublers  less  than  tbe' 
afforation  set  by  the  mustastaph  of  St.  PbH< 
lip's,  &c.  and  that  the  mustastaph  has  acted' 
unbecoming  the  office  he  exerdaes  of  musta- 
staph  of  St.  Phillip's ;  which  bemg  evidently 

K roved,  will  tlndoobtedly  oblige  your  excef- 
mcy  to  give  the  necessary  orders  for  tbe  relief* 
and  better  advantage  of  the  iubalntants  and 
garrison  of  St.  Phillip's." 

Serj.  Olynn,  May  it  please  ysur  lordship, ' 
and  you  gentlemen  of  the  jury,  to  iavour  me  m 
this  cause  by  way  of  reply.  Considering  tho 
length  of  time  that  has  been  spent  already  in 
this  cause,  I  should  ask  yonr  pardon  and  in-' 
dulgence  for  adding  more  than  1  conld  wish  to 
the  time  that  you  have  already  spent,  in  an- 
swer to  those  arguments  that  have  been  used' 
in  behalf  of  the  defendant,  and  in  aubmit- 
tmg  to  you  such  ol)servations  as  occur  to  me. 
For,  ffentlenien,  tbe  cause,  as  I  conceive,  bav- 
ing  alread?  wandered  very  far  from  its  tmo 
merits,  and  being  perplexed  with  matters  v^y 
foreign  to  the  question,  it  is  incumbent  upoa 
me  to  make  such  an  attempt  as  my  powers  wilt 
enable  me  to  do,  to  renal  your  attention  to  tho' 
real  and  true  qoestion  in  tliis  cause.   ' 

The  question,  gentlemen,  is  shortly  stated  ; ' 
the  discussion  of  it,  boil^ever,  requires  Some 
liikie. — T|ie  question  is  merely  what  satisftic- 
tion  and  reparation  Mr.  Fabrigas,  a  subject  of 
Great  Britain,  as  much  as  any  man  even  born 
id  tbe  city  of  London,  has  a  right  to  demand 
for  the  treatment  he  has  received.  He  is  a 
native  of  the  island  of  Minorca,  born  in  tho 
Britannic  dominions ;  and  his  lordship  wilf  tell 
you  that  every  person  that  is  so  born  is  a  free- 
born  citizen  of  Great  Britain,  intitled  to  all  ita 
liberties  and  privileges. 

■  ^he  question  therefore  is,  how  a  man  thus 
circumstanced  is  intitled  to  have  bis  case  con- 
sidered by  an  English  jury,  and  what  satisfiic- 
tion  yon  shall  think  due  to  him  lor  such  kind  of' 
treatment  as  he  ha»  undergone ;  such  tortures 
of  the  most  studied,  and  tbe  most  perplexing  ' 
and  excrudathig  kind,  (\f  you  take  into  consi- 
deration the  feelings  ot  a  man's  mind,  as  Well 
as  his  corporal  SufFerin|^)  as  have  by  the  wan- 
tonness of  power  been  mflipted  upon  him. 

Gentlemen,  ih  the  discussion  of  this  question. 
1  shall  now  barely  mention  to  you  one  topis 
upon  which  a  great  deal  of  your  time  has  been  * 
taken,  and  wbfcfa  I  mention  merely  f6t  the ' 
purpose  of  clearing  the  caoieof  it^  dnd  dis** 
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musing  it  totally  from  jonr  considenUion ; 
aod  tlut  is^  what  respects  the  character  of  Mr. 
Mostyn  the  defeadant.  You  are  told  of  the 
high  and  respectable  names  of  great  men  that 
hare  given  their  attendance  here  to  coante- 
nance  that  character  which  you  are  told  Mr. 
Mostyn  indisputably  posaesses.  My  answer  to 
U  is,  that  if  he  had  brought  the  pnrv-coancil^ 
if  he  had  Come  with  testimonials  in  bis  hands 
i^m  the  two  houses  of  parliament,  it  would  not 
,  l$^e  Tailed  the  coosiaeratioD  of  this  cause. 
The  question  here  is  wide  of  all  consideration 
of  character :  you  must  decide  it  upon  the  facts 
wbidi  appear  before  you  in  e?idence,  and  from 
Ibem  you  must  judge  of  the  merits  of  this 
opiuse,  The  motives  of  Mr.  Mostyn's  conduct, 
apd  every  circumstance  that  is  material  or  re- 
lative to  toat  questioD,  you  are  to  decide  upon ; 
and  beyond  that,  gentlemen,  it  is  neither  my 
desire  nor  my  dut^,  it  is  tar  from  my  province, 
apd  far  from  my  mclination,  to  attempt  throw- 
ing any  kind  of  calumny  or  aspersion.  Let 
Bir.  Mostyn,  with  all  my  ueart,  ir  he  can,  re- 
o^le  that  conduct  that  baa  appeared  before 

foo  to  such  a  character,  to  that  verdict  which 
am.confident  you  roust  pronounce  upon  this 
cause*  Let  Mr.  Mostyn  ei\ioy  the  esteem  of 
his  great  and  noble  mends;  I  have  no  desire 
to  deprive  him  of  it :  1  have  however  a  zeal  for 
tne  justice  of  this  country,  that  goes  something 
hfeyond  the  mere  line  and  duty  of  an  advocate, 
^  owe  it  to  humanity,— I  think  it  is  a  ques- 
tion of  humanity^  not  depending  upon  the  par- 
ticular laws  of  any  country :  but  it  is  a  ques- 
tion, highly  affecting  the  honour  of  the  British 
itioin,  and  a  questioi 


t  question  that  will  throw  disgrace 
i^KHi,our  kws,  our  consCitntion,  and  the  hu- 
nanity  of  our  judicature,  if  tbia  man  should  be 
Knt  back  into  the  island  of  Minorca  with  hia 
wrongs  unredressed,  and  an  accamalation  of 
cznenoes  upon  him. 
.  I  own  therefore,  gentlemen,  opon  these 
grounds  and  these  considerationB  1  feel  a 
warmth  and  a  seal  in  this  cause,  which  I  hope 
will  justify  me  for  the  pains  that  I  mean  to 
take,  if  iny  strength  will  support  me  in  it,  m 
laying  before  you  what  I  conceive  necessary 
lor  your  ooasideration.  I  have  said^  tliat  1 
inei^  to  deprive  general  Mostyn  of  nothing 
that  is  not  neoessarr  to  the  reparation  of  the 
wrongs  of  this  much-injured,  plaintiff;  that  be 
shall  enjoy  his  good  name  and  his  character 
.  af  Itf  aa  my  duty  will  permit  him  to  eiyoy 
them ;  1  shall  make  no  observations  upon  him 
but  what  arise  from  the  cause  now  before  you. 
i  have  sojfne  reason  to  wish,  and  to  complain 
that  the  like  conduct  has  not  been  observed  on 
the  other  side.  General  Mostyn  is  to  be  graced 
with  the  coontenance  of  great  men;  and  a 
plain  Enfflisb  jury  is  to  hear  the  titular  testi- 
monies of  the  character  of  a  man  invested  with 
n  high  offiqe,  in  high  power,  and  possessed  of 
great  riches ;  yet  the  character  of  a  poor,  un- 
happy, helpless  indivicJual,  fo, inhabitant  of  an 
fajand,  part  of  the  territories  M^ngiiig  to  the 
crown  of  Great  Britain  (confident  too  that  be 
lifod^und^  llic^fEOlectioa.^f  .thq<oonsti|nti^  of 


Great  Britain,)  b  to  be.  treated  as  a  subject  of 
ridicule,  because  be  is  not  a  man  of  hij;h  rank* 
though  you  are  told  he  is  a  man  of  character 
and  of  fortune,  such  as  has  intitled  apd  recom- 
mended him  to  the  company  of  men  pf  rank  iq 
that  island.  Have  we  not  some  reason  to 
cpmplain,  that  such  matters  are  now  introduced 
to  rebott  his  just  and  well-fbunded  expectationa 
to  receive  satisfaction  from  an  English  jury 
for  the  wrongs  he  has  already  sustained  ? — u 
it  not  enough  that  this  man  has  endured  aa 
imprisonment  of  six  days,  under  the  most  on* 
paralleled  hardships  of  rigour  and  cruelty  that, 
can  be  inflicted  upon  a  human  being  f  is  it  not 
enough  that  he  has  endured  a  banishment  frona 
bis  native  country  ?  but,  to  heap  calumny  and 
obloquy  upon  the  head  of  a  man  that  he  has 
injuiea,  shall  he  with  impunity  be  permitted  to 
digress  wide  from  the  facts  in  this  cause,  to  .tell 
you  that  he  is  a  profligate  idle  man ;  that  with 
a  family  he  neglects  all  the  duties  of  a  husbaiid 
and  the  master  of  a  family  ;  that  be  is  devoid 
of  moral  character  P  Is  a  poor  helpless  stranger 
in  this  kingdom  thus  to  he  represented,  arier 
having  been  driven  out  of  his  own  by  cruelty 
unparalleled  in  the  British  history?  Norcaa 
any  history  be  produeed,  even  of  any  othe^ 
country,  that  did  not  receive  a  most  signal  dia- 
cpuntenance  from  the  power  of  that  country. 
A  nian  thus  driven  out,  seeking  refuge  from 
the  English  laws,  friendless  in  this  country, 
ignorant  of  ito  language,  is  treated  in  thia 
manper !  A  gentleman  comes  forth,  and  en^ 
tertains  you  with  the  connexions,  character, 
and  acquaintance  of  the  powerful  defendant; 
he  then  enters  into  the  private  concerns  and 
private  character  of  the  plaintifi^,  and  dwella 
upon  the  ignominy  of  it,*  and  endeavours  to 
impress  you  with  a  prepossession  that  it  will 
not  be  in  his  power  to  remove  it.  I  trust  this 
conduct  has  not  escaped  yoUi,  Not  a  word  has 
fallen  from  us  of  tne  character  of  general 
Mostyn ;  1  mean  on  that  head  to  be  silent  for 
ever ;  and  if  I  had  it  in  my  power  to  asperis 
hia  character,  unless  it  was  something  relative 
to  the  cause,  that  made  it  my  duty  to  produce 
it  before  you,  I  should  be  very  silent  about  it.- 
Having  dismissed,  I  hope,  from  the  cauas 
these  considerations,  let  us  now  recur  to  th« 
defence  that  is  set  up  by  general  Mostyn, 
And,  gentlemen,  the  defence  set  up  by  the  ge- 
neral IS,  that  Mr.  Fabrigas  is  a  man  dang:erouap 
seditious,  and  turbulent ;'  that  be  was  in  the 
act  of  perpetrating  sedition  in  the  garrison  of 
Minorca ;  that  there  was  danger  even  of  the 
loss  of  Alinorca  itself;  that  it  affected  thecom* 
mercial  interests  of  this  oouotry  ;  and,  as  well- 
wishers  to  this  country  and  the  commerce  of 
it,  you  are  called  upon  to  give  a  verdict  for  the 
defendant,  or  to  reduce  the  consideration  of 
damages  so  as  to  pronounce  something  yorse 
for  the  plaintiff,  if  possible,  than  even  a  verdid 
for  the  defendant. — Gentlemen,  their  state  of 
it  is,  that  this  man,  Mr,  Fabrigas,  being  a  fac« 
tiotts,  turbulent,  and  unquiet  man,  was  pursa* 
Ing.  general  Mostyn  with  an  improper  impor- 
tunity, ^  thai  ho  vras  aadeavouniig  to  apead 
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MtooQ,  to  rme  diMOttteiits  id  the  ftiarrisoii  it* 
•elf  tkfti  affirated  tfae  Tery  safety  of  the  so« 
nrnment,  and  the  Mud  wn  in  danger;  that 
M  Btleved  a  tbreat  tiiat  would  hate  made  gc- 
■eral  Mooty n  responsible  with  his  bead,  if  he 
bad  not  preTeotod  soch  a  scheme  from  being 
ttrried  into  execation ;  that  he  said,  if  hi»  pe- 
tilioB  was  again  rejestcd,  that  he  would  oome 
at  the  head  of  150  men,  a  menaoe  represented 
ts  if  it  imported  a  tbreat  that  be  would  eome 
at  the  head  of  an  armed  force :  such  was  the 
coastmetion  h*»^  counsel  put  nponit,  that  be 
would  appear  in  such  a  way,  as  to  make  it  ne- 
eessary  for  the  general  ^o  comply  with  bis  de- 
maade ;  that  there  was  an  end  of  all  govern- 
ment and  all  order  in  the  island  of  Minorca, 
and  a  valuable  part  of  the  British  dominions 
lay  then  at  the  mercr^  of  our  enemies.  Gen- 
tiemen,  this  is  a  well-drawn  picture,  and  was 
wery  powetfully  urged  to  you.  It  was  some- 
thing  over-painted,  as  I  oonoeire  yoo  will 
judge.  And  the  necessity  of  ddng  it  is  an  ob- 
■ervation  that  will  not  escape  yoo ;  for  less 
than  this,  1  do  conceive  (I  rest  myself  satisfied 
m  tlie  general  humanity  that  prevails  in  the 
breasts  of  Englishmen,  and  inhabitants  of  the 
city  of  London)  less  than  this  conid  never  have 
served  as  any  colourable  justification  for  such 
esodnct  as  has  been  proved  upon  genenl 
MoaUn :  this  therefore  was  necessary  to  be 
stated  to  ^ron,  that  it  was  extorted,  (contrary 
Is  the  feelings  of  humanity  which  are  said  to 
sway  and  influence  .tnat  gentleman  in  all  his 
condoct)  that  this  was  extorted  from  necessity ; 
that  there  was  no  time  for  consideration ;  that 
it  was  an  eroeimncy  he  was  required  to  decide 
an  ;  it  superseded  therefore  all  forms ;  It  was 
absolalely  necessary,  for  his  government  would 
not  have  existed  if  he  had  been  at  all  induced 
to  postpone  it ;  and  that  possession  of  which 
he  was  the  guardian,  and  for  which  he  ^  said 
to  be  vcspensible  w|th  his  bead,  was  in  danger 
of  being  for  ever  lost  to  Great  Britaij^.  I  can 
eooeeive  a  case  lilje  that,  adding  more  circum- 
staaoes  than  even  the  ingenuity  of  the  counsel 
ihraished,  which  would  not  justify,  though  it 
Boight  extennate  mdeedy  the  conduct  of  the 
eonmiaiidsr.  But  was  there  any  thing  like  it 
la  this  easef  Tbb,  I  submit  to  you,  gentlo- 
BSB,  is  a  case  that  the  counsel  thought  neces- 
sary to  open;  and  less  than  this  fiimisbesno 
orcohrar  of  justification  for  general 
Gentlemen,  when  this  cause  was 
to  you,  and  when  the  generars  de- 
fenee  was  stated  to  jrou,  that  the  general  was 
obliged  to  act  in  an  emer^fency ;  bound  by  the 
most  reli|fious  of  all  duties,  to  look  with  cir- 
csmspection  to  the  care  of  the  garrison  in  in- 
stant danger,  it  was  necessary  to  act  as  he  did ; 
it  was  an  act  therefore  not^of  inclinetion  nor  of 
deUberstioD,  it  was  an  act  of  absolute  cogent 
imsislible  necessity,  and  which  be  had  been 
OBJostifisMe  if  he  had  either  omitted  or  de- 
i!*rred  for  a  dmy.  That  is  the  nature,  and  that 
k  Ibe  ooloor  of  tlie  general's  justification :  but 
did  tbe  general  iinow  how  different  the  case 
tbit  would  eppenr  upon  evidence  would  be 
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from  thai  which  he  hail  instructed  bis  counsel 
to  represent  to  yoo  P  It  was  necessary  that 
the  defence  should  be  guarded ;  and  then  there 
is  a  prefiitory  defence  made,  which  in  my  opi- 
nion very  much  deserves  your  consideralion. 
General  fliostyn,  with  the  prudence  that  from 
this  boor  I  shall  think  makes  part  of  his  cha*> 
racter,  chose  to  decliqe  the  jurisdiction  of  an 
Bngiisb  jury.  I  doi^t  wonder  that  he  did ; 
and  I  am  not  amazed  that  yoo  are  toM  that 
this  IS  a  matter  extraneous  to  the  jurisdicfioik 
of  tbe  courts  of  judicature  in  this  countrv  ; 
that  yoo,  as  a  iury,  ere  incompetent  for  its  de- 
cision :  it  is  of  all  cases  in  the  world  that  case 
which,  as  a  defendant,  general  Mostyn  must 
be  inclined  to  wish  might  never  appear  before 
an  English  j  ury.  It  is  a  tribunal  that  be  must 
dread;  it  is  a  tribunal  that  he  must  shrink 
from ;  and  he  acts  upon  the  soundest  motives 
of  policy  and  prudence  when  be  endeavours  td 
evade  it. — If  that  should  prove  insufficient  to 
bim,  the  next  resort  is  in  tbe  general  law  and 
doctrine  respecting  the  power  of  the  governor 
in  tbe  island  of  Minorca ;  and  you  are  re- 
peatedly cautMued  not  to  consider  yoorselves 
as  administering  justice  by  tbe  laws  of  Eng- 
land. Yoo  are  told,  that  you  are  deciding  a 
3uestion  of  the  laws  oCenother  country,  far 
ifferent  indeed  and  nuiterially  opposite  te 
those  of  tbe  laws  of  England :  you  are  called 
upon  therefore  to  judge  this  cause  bv  another 
rule,  and  by  another  standard,  than  that  which 
you  are  in  the  habit  of.  Considering  and  try- 
ing causes  by  something  more  than  this  must 
be  desired  of  you,  before  the  ends  of  tbe  de^ 
fendant  can  be  completely  answered.  You 
are  desired  to  divest  yourselves  too  of  the  feel* 
logs  of  homanitv ;  and  they  are  endeavoured 
to  be  suppressed  by  representing  to  yon  circum* 
stances  of  horror  and  danger  to  the  general 
trade  of  this  country,  in  case  you  should  suffer 
even  principles  of  law,  of  justice  and  hilmnnity, 
to  prevail  m  this  cause.  Gentlemen,  it  was 
stated  to  you,  that  in  this  island  of  Minorca 
there  is  no  law  whatsoever;  that  the  form  of 
government  is  despotism;  that  what  may  be 
called  the  law,  is  the  frill  and  pleasure  of  tfae 
person  t|^at  governs;  that  the  king  is  abso- 
lutely despotic ;  that  he  may  change  and  alter 
the  laws  of  this  island  as  be  pleases ;  and  not 
only  he  himself  can  do  it,  but  that  be  has  de- 
legated that  power  to  his  snbstitnte ;  that  he  ia 
sent  over  to  govern,  not  by  any  fixed  invariable 
plan  of  laws,  bnt  such  as  he  tbioks  pro|ier  to 
make,  such  as  he  tbioks  proper  to  prescribe  to 
tbe  inhabitanta,  at  any  time  that  in  his  wis- 
dom it  shall  sppear  just  and  expedient  that  it 
should  be  so.  This  is  the  stata  of  an  English 
government,  and  this  is  the  construction  put 
upon  an  English  patent  that  passes  the  great 
seal  of  Great  Britam.  I  will  be  bold  to  say,  that 
if  that  construction  is  ever  attempted  to  be  put,  it 
must  be  put  repugnant  to  tbe  words  of  thai  pa- 
tent. 1  win  be  bold  to  say,  that  if  a  pateof 
passes  the  great  seal  containing  such  words, 
there  is  not  so  feeble  a  judicature  in  this  kinj^- 
dom  that  would  not  dart  to  pronounce  it  void, 
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mmi  Cfffciy  left  done  under  it  illogd.  Aud  I  wiH 
vcQtwe  to  9MJ  too,  it  «9  iiDpoisible  that  the 
Ijrreftt  man  that  sbonld  dare  to  put  the  great  seal, 
and  pntetitute  public  autboiitjf  to  m  pateot  ot' 
that  Kind,  but  he  nmat  aoairer  to  pulilic  justice 
with  his  head. — And  yet  this  has  b^^en  cou- 
tended  to  be  the  truegeDnioecoo8tructiou.of  an 
English  patent,  the  authority  under  which  this 
same  general  Mosty  o,  this  governor  of  the  island 
of  Minorca,  has  presumed  to  act.  Gentlemen, 
J^aving  stated  how  repugnant  it  is  to  every  idea 
and  principle,  of  law  and  justice,  it  gives  me 
concern  to  hear  in  what  habits,  possemed  with 
what  ideas,  men  return  from  the  island  of 
Hinofca.  It  has  been  contended  to  be  right, 
because  it  has  been  done  before.  If  it  has  lM«n 
done  before,  I  sa^  it  is  alarming,  and  It  is  time' 
lo  put  an  end  to  it.  Yon  have  bad  eentlemen 
with  military  commissiTons  appearing  here  in  red 
coats,  to  give  yon  legislative  constructions ;  to 
tell  yon,  as  lawyers,  what  is  the  hiw  of  the 
bland  of  Minorca.  You  have  had  a  gentleman 
who  served  as  a  secretary  to  governor  Mostyn, 
who  comes  home  and  tells  you,  that  the  go- 
vernor with  respect  to  the  administration  of 
laws  that  regard  only  questions  of  civil  pro- 
perty, is  limited  by  the  laws  of  the  country ; 
out  with  regard  to  criminal  jurisdiction,  bis 
power  is  uncircumscribed,  and  totally  unli- 
mited ;  that  by  his  proclamation  be  can  change 
laws  whenever  he  pleases,  and  the  law  of  to- 
night ia  not  the  Uw  of  to-morrow,  if  that  man 
thinks  proper  to  issue  his  proclamation  to  re- 
peal it ;  that  the  courts  of  justice  are  under  a 
tve  to  respect  these  proclamations  as  laws ;  that 
t^e  individuals  of  the  island  are  all  to  be  bound 
by  it,  and  if  these  laws  are  issued  but  an  hour 
before,  they  are  as  bmdingas  if  of  long  standing 
in  the  island. 

These  are  the  ideas  of  law  that  these  gentle- 
men bring  from  the  island  of  Minorca,  under 
the  government  either  of  this  general  Mostyn, 
or  his  lieutenant-general ;  and  upon  the  autho- 
rity of  these  gentlemen  that  have  furnished 
themselves  with  such  ideas  of  law  and  justice, 
yon  are  at  once  to  be  prevailed  upon  to  deter- 
mine that  the  laws,  liberties,  and  privileges  of 
this  kiojj|;dom  in  no  respect  extend  there.  It  is 
something  shocking  to  English  ears;  a  des- 
potic, an  arbitrary,  an  unlimitaJ  power !  (for 
even  the  words  have  sot  been  spared)  and 
3ron  are  here,  as  an  English  jury,  to  pro- 
nounce that  the  king  of  Great  firiUin,  and 
persons  acting  under  him,  am  to  exercise 
this  unlimited  power  within  a  part  under  the 
jurisdiction  of  the  judges  of  Englaod.  If  this 
iB  offered  in  extenuation  of  the  conduct  of  ge- 
neral Mostyn,  added  to  the  strong  irresistSile 
calls  of  justice  and  humanity  that  must  press 
^our  minds  more  than  words  can,  there  must 
Be  added  to  It  the  most  powerful  political  consi- 
derations ;  Ibr  you  have  been  told  in  the  course 
of  this  argument,  that  the  island  of  Minorca  is 
so  iaaecure  possession  to  the  crown  of  Great 
Britain;  that  its  inhabitants  are  in  s  great 
measure  disaffected.  If  they  are,  has  not  the 
OfSxak  of  the  disaffectiOQ  been  very  explicitly 


set  forth  to  yon  ?  Is  not  the  core  as  evidest  f 
Correct  these  gentlemen,  who  think  that  their 
bands  are  not  bound  by  law  and  jualice,  that  go 
over  to  exercise  power  over  these  helpless 
men.  Teach  the  poor  Minorquins  that  the 
English  law  will  protect  them;  that  their  , 
governors  are  bound  by  law  and  justwe  to 
teach  them  the  blessings  of  an  English  govero- 
ment ;  you'll  .remove  disafiectioo  ;  you'll 
get  s  stronger  guard  than  all  the  caution  and 
Mi'sdom  of  governor  Mostvoi  bis  secretary  and 
friendfi,  powerful  and  titled  as  they  are,  and 
this  fatal  system  of  military  despotism ;  yoa 
will  have  the  island  to  serve  you,  you  will  have 
the  affections  of  the  inhabitanta  to  assist  yoa, 
you  may  command  them  whenever  you  will. 
Yet,  gentlemen,  it  has  been  dwelt  upon  as  m 
topic,  that  this  island  is  disaff«rcted ;  that  their 
inolinations  are  against  the  English  govern- 
ment. And  who  can  wonder  at  it,  if  what  Mr. 
Blakeoey  ssys  he  is  clear  in  his  recollection  of? 
I  hope  be  is  not ;  I  don't  mean  t^  derogate  from 
his  veracity ; — ^that  a  power  bke  this  has  been 
used  of  arbitrarily  sending  a  man,  a  native,  sa. 
inhabitant,  from  the  island,  his  friends  living 
there,  his  possession  there,  for  no  offence  com- 
mitted, but  at  the  absolute  will  and  pleasure  of 
the  governor.  You  have  heard  a  great  deal  of 
Turkey,  you  have  heard  something  of  the  lawn 
of  Japan,  you  have  heard  of  other  despotic 
powers,  whose  names  I  trust  are  sufficiently 
odious  in  the  ears  of  all  English  hearers ;  and 
vet  you  are  told  that  the  governor  of  this  island 
IS  equally  deapotic  with  any  of  these  pt^wers; 
that  be  has  no  limita  but  his  will,  no  bounds 
but  his  pleasure,  no  law  but  his  inclinations  i 
that  the  lives  and  persons,  if  uottheproperties^ 
of  all  the  inhabitants  of  this  island  lie  prostrato 
before  him,  and  they  must  depend  upon  his 
natural  good  inclination  and  humanity  in  what 
degree  they  are  permitted  to  enjoy  them. 

This  is  the  state  of  this  island  ;  aud  i  will  bo 
bold  to  say,  it  would  be  speskiog  injuriously  of 
the  government  of  Ja|wn,— it  would  lie  speak- 
ing injuriously  ofthegovernmeut  uf  Turkey,-^ 
it  would  be  speaking  injuriously  of  the  emperor 
of  Morocco's  government,  to  deKCribe  that  mm 
the  general  state  of  these  subjects ;  it  never 
was  in  tlie  idea  of  even  despotism  itself  iill  this 
very  hour :  it  is  violence  and  outrage,  it  is  tho 
law  of  robbery  ;  it  never  obtained  in  any  placo 
where  the  idea  and  form  of  a  civil  governoieot 
ever  was  allowed ;  because,  if  the  legislatiro 
ipowerand  the  executive  meet  in  one. person, 
that  distinguishes  a  despotic  government  from 
the  happy  state  that  w«  enjov  in  this  kingdom. 
Our  king  can't  prescribe  us  laws,  but  he  mast 
administer  us  justice  by  those  laws  that  our  ro-. 
presentatives  make  for  us.  That  is  the  stslo 
of  this  country,  happily  distinguished  from  tho 
state  pf  despotic  countries.  But  in  no  despotic 
country  whatever  did  this  ides  ever  obtain,  tbst 
the  prince,  the  despotic  sovereign,  call  him  by 
what  name  vou  will,  was  to  adminiiter  juatioo 
by  his  inciiient  plessure,  will  and  power.  If 
he  made  laws,  he  made  thero»  proclaimed  and 
divulged  themi  sod  the  subjeota  wsregovsmsd 
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by  thoB)  mmI  tb^r  lciti|[fl  were  niM  bj  tbote 
kwi.  BiitherrtliisffeDtlc)iMin,Mr.  Blakeoej, 
g9Ci  wide  beyond  bte  coonel,  (bis  eoiiMel 
wmM  Mi  wtettt  any  thiBf  like  tb»)  but  ec- 
mi^  to  this  cwBtleiiMUi,  the  inhabittDU  of 


tyiwlMid,  without  Ibe  leeft  inpatation  of  de- 
faqoeney,  witlioat  any  mode  or  foam  of  trial, 
wemteeeed,  instantly  ttanaported,  and  re^ 
wvedfffoni  ibsir  frienda  and  relationa  Ibr  erer, 
tnloi  it  la  Ihs  good  will  and  plearare  of  the 
p»Tcraor  sver  to  pennittbem  to  return.    I  tay, 
a  s  tbe  nassl  sbamefol  anecdote  that  ever  was 
feand  of  soy  goTcmment  whatever;   and  a 
Wdiaw  oC  ^^ypt  woold  merit  the  bow-string 
for  bebwrisff  in  ao  illegal  and  so  indecent  a 
Ths    form,   tbe   ap^rance,   the 
I  of  joatice,  are  all  or  importance  to 
be  obaerred,  and  which  tbe  policy  even  of  the 
lor  ears  been  tor- 
time  been  spent 
sort,  by  gentlemen  who 
havecsjoyed  tmatain  thatis|and,  and  which 
have  eosHtsntly  been  exercised  by  them.    This 
\  general  Moetyn  has  set  up  in  his  de- 


oe  ooscrreo,  mna  woicn  loe  pone 
lavkaa  prescribe  ;  yet  have  oor 
tared,  and  oar  patience  and  tin 
with  dselrines  of  thta  sort,  by  « 


His  msjcaty ,  it  is  said,  makes  laws  whenever 
be  plessea  ;  it  is  in  his  sole  will  and  power  to 
impaea  what  laws  he  pleases  upon  a  eonqoered 
caostry.    It  ia  more  than  ever  1  heard.    The 
pretogstive  goea  further  than  any  book,  that 
ever  I  read,  can  justifv  roe  in  albwing  ;  be- 
\  I  have  anderstood  it,  if  true,  the 
authorities  support  these  preroga- 
One  Christian  pnnoe  conqners  s  Cbris- 
tias  ioDgdom,  that  is  governed  by  its  own  laws, 
Bslcaa  it  is  the  will  of  the  conqueror  to  abro- 
gate those  laws.    The  conquest  of  tbe  island 
of  Blinorca  was  not  made  by  queen  Anne  per- 
aooally,  bat  it  waa  made  by  the  sobjecti  of 
Great  Britmn,  and  beloogs  to  the  supreme  state 
of  Great  Britein.    But  if  you  give  the  power 
to  tlie  eoveretgn  to  make  those  laws,  allow 
Ibcaa  to  be  rightly  ezerdsed.    Can  you  sup- 
psee  Ibat  It  belooga  to  the  governor  appointed, 
aod  tbat  they  are  sent  out  of  thb  iaiand  not  to 
be  governed  by  any  laws,  any  instruetions  that 
Ihcy  ahall  receive,  but  to  govern  and  administer 
ace  aibitrarily  and  iooontrolably,  accord^ 
to  their  own  will  and  pleasure  f    For  in 
er  to  furnish  the  defendant  with  any  colour- 
able deifeoce  whatever,  be  is  to  be  justified  by 
precedents,  which  you  roust  condemn  as  pre- 
cedeots  of  robbery  and  burglary,  equal  in  point 
af  viotence  to  either  of  those  tenroi' ;  or  yon 
ttsat  allow  of  auch  a  power  which  has  hitherto 
bees  held  not  only  incompatible  with  the  law, 
tbe  spirit,  tbe  genius,  and  tbe  ooostitiiiion  of 
Gresl  Britain,  but  with  the  idea  of  any  law 
whatever  that  ever  obtained  in  any  state  or 
cfinaate:  both  these  tou  must  subscnbe  to  be- 
fore ysB  eas  comply  with  the  request  that  is 
made  yoot  aod  proooonce  a  verdict  for  gen.  Moa- 
tjn.— Tbe  gentlemen  then  having  taken  this 
bnad  and  extessive  line  of  defence,  which  they 
ibongbt  woold  cootain  and  embrace  any  de- 
fnct  that  Ibey  tboogbt  profier  to  offer  to  you, 
l^y  jMst  proNDeed  with  tbeir  defcacei   And, 


gentlemen,  yon  are  told,  that  as  it  was  tbe  au« 
thbrity,  80  it  waa  the  duty  of  tbe  general  to 
proceed  as  be  did ;  that  he  could  have  no  per* 
sonal  malevolence  to  a  man  so  remote  from  his 
sitoation,  so  unlikely  to  fall  in  with  his  coonec^ 
tions ;  that  the  man  was  mutinous  in  the  whole 
of  hb  conduct ;  and  that  at  laat  he  committed 
tbat  dan^roua  act  of  mutiny  that  made  it  an 
indiapensible  act  of  justice  in  tbe  governor  to 
eommir  him,  and  to  send  him  out  or  tbe  island  ; 
tnat  if  he  had  not  done  it,  and  a  consequence 
had  happened  fatal  to  the  island,  the  governor 
would  have  been  responsible  for  it.  Why^ 
gentlemen,  the  state  of  it  so  much  exceeded 
the  facta,  it  certainly  waa  expected  by  the 
learned  eounsel  who  offered  it  to  you  that  ho 
should  prove  something  less,  end  therefore 
sometlung  that  required  bold  and  strong  nosi-* 
tions  to  support  it;  because,  if  he  couTd  have 
proved  this,  though  1  should  conceive  it  woald 
byno  means  have  intitled  the  general  to  a  verdict, 
yet  such  considerations, — an  act  of  abaolnta 
necessity,  tbe  alternative  of  seeing  such  a  trust 
as  the  island  of  Minorca  loot  through  his  re* 
miasness,  or  tbe  removing  of  this  msn  out  of 
the  island — I  should  have  conceived  might 
very  vrell  have  furnished  an  excuse  for  him  in 
bis  conduct :  I  am  sure  it  would  have  taken  off 
from  any  edge,  any  warmth,  or  keenness  in 
which  an  action  would  have  been  aupported 
tbat  would  have  been  brought  against  him. 
But,  large  aa  tbe  ground  waa  laid,  it  was  to 
take  in  certainly  another  case  than  this.  No* 
thing,  as  I  conceive,  and  as  1  submit  to  you,  of 
this  kind  has  been  proved.  Petitions,  letters, 
messages  have  been  given  in  evidence  before 
you,  and  comments  are  made  upon  the  very 
petitions  themselves,  as  carrying  with  them 
strong  proofs  of  a  mutinous  inclination ;  and  at 
last  there  is  a  broad  fact  asserted,  that  there 
was  a  downright  threat  of  appearing  in  arnks 
at  the  head  of  150  men. 

Now,  gentlemen,  gpve  your  attention  to  these 
letters,  to  these  petitions  that  have  been  read. 
They  are  expressed,  as  1  conceive,  in  decant 
and  in  respectful  terms ;  and  if  it  is  an  act  of 
mutiny,  I  do  conceive  tbat  it  ia  impossible  for 
any  one  man  to  cnrnplain  that  he  has  received 
wrong  from  another,  either  by  word  or  letter, 
but  he  must  be  condemned  as  a  mutineer  in  the 
island  of  Minorca ;  ari«l  the  public  faith,  the 
national  faith  that  is  pledged  for  the  protection 
and  enjoyment  of  tbeir  property,  is  reduced  to 
thatsute— *  You  shall  enjoy  it,  hot  if  another 
presumes  to  wrong  you,  you  must  not  dare, 
upon  the  pain  of  transportation  and  long  im- 
prison roeot,  to  utter  a  word  of  complaint;  for 
U  inr  judged  dangerous,  it  is  not  consistent  with 
the  wisik»m  of  government  to  permit  it,  and* 
we  are  called  upon  to  punish  you  most  severe* 
ly.' — Gentlemen,  the  transaction  appears  to  ho 
this :  that  an  officer  in  tbe  island  of  Minorca^ 
called  a  muttastaph,  was  tbe  man  from  whom 
the  islanders  were  to  receive  what  they  call  the 
afforation  or  the  assixe- price  :^  this  was  the 
conception  of  Mr.  Fabrigaa  the  petitioner. 
Another  notion  prevailed,  that  the.  order  of 
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oamicU  received  from  the  crowo,  whioh  i^  cofr- 
sistept  with  tbetr  capitulatioii  aod  the  rights 
atipototed  to  them,  ought  to  be  obterred ;  hy 
whieh  order  they  were  at  liberty  to  sell  their 
4fioe8  after  a  certain  price  had  by  a  paUic 
officer  been  once  aasized,  which  is  called  the 
mfibratioD*  But  the  mastastaph  of  the  island 
thought  proper  to  say  that  the  order  of  counoil 
was  superseded  by  another  order,  which  com- 
ing from  the  active  person  in  the  gorernmenty 
though  not  the  principal  at  the  time,  must  ne- 
cessarily supersiede  that  order  of  eouocil ;  and 
it  was  insisted  m)on  that  govemor  Johnston^ 
order,  judging  of  the  Inexpedience  andimpro* 
priety  of  the  former,  must  take  place ;  and 
that  Mr.  Fabrigas  was  wrong  in  his  ooneep- 
lion  of  what  ahould  be  understood  to  be  the  law 
of  Minorca*  Upon  his  presenting  his  confr- 
plaiot  to  Mr.  Mostyo,  he  received  for  answer, 
that  Mr.  Mostyu  would  immediately  call  upon 
the  mustastapb  for  his  answer.  The  answer  is 
given ;  and  in  consequence  of  it  Mr.  Fabrigas 
is  told  that  his  petition  was  groundless,  for  that 
the  mustasta^  had  most  perfectly  satisfied  the 
governor.  Mr.  Fabrigas  then  desires  to  see, 
for  confident  as    he  was  that   he  was  well 

S-ounded  in  his  complaint,  yet  be  desires  to  see 
creasons  that  the  mustastapb  has  assigned. 
The  sight  of  these  reasons  is  denied  him.  In 
consequence  of  that,  he  presents  another  peti* 
iioni  which  is,  1  think,  ceferred  to  some  of  the 
law  officers  of  the  island  for  their  considera- 
tion.  They,  jrun  it  oTer,  and  they  report  them- 
aelvca  satisfied ;  and  they  insert  the  answer  of 
the  mustastapb,  which  answer  the  plaintMTMr. 
Fabrigas  is  very  desirous  of  seeing  and  answer- 
iBg.  The  business  then  proceeds,  as  it  is  said, 
in  repeated  petitions;  Mr.  Fabrigas  conceiving 
Hiattne  p^vemor  is  misled,  not  that  be  wilfully 
denies  him  justice,  but  is  misled  through  the 
influence  and  misrepresentation  of  this  musta- 
stapb ;  and  that  produces  at  last  a  cduTention 
of  some  of  the  island,  in  order  to  take  their 
sense  of  the  matter.  Here  it  is  not  dear  what 
was  the  sense  of  the  majority ;  but  here  the 
mustastapb  had  weight  and  interest  enough  to 
get  that  representedl»y  the  nuyority,  which  he 
wished  to  have  received.  This  being  on  a  Sun- 
day, when  many  of  the  inhabitants  were  in  the 
country  following  their  diversions,  and  Mr. 
Fabrigas  thinking  that  the  sense  of  the  people 
had  not  been  properly  taken,  cooaes  agate  to 
the  governor  with  another  petition,  not  censur- 
ing the  govemoTy  not  upbraiding  the  governor, 
not  intimating  the  least  disapprobation  of  the  go- 
vernor's conduct,  or  jeatonsy  of  his  inclination, 
concbed  iit  terms  of  the  utmost  decency.  The 
consequence  of  it  was  an  answer,  which  pro- 
dooed  from  Mr.  Fabrigas  that  very  answer  upon 
^  which  the  defence  of  Mr.  Mostyn  has  been  in 
so  great  a  roeasura  biiilt ;  to  which  the  gentle- 
men have  applied  thateridence  which  was  pr»> 
dnced  by  Mr.  Wright,  Mr.  Mostyn's  secretary. 
Mr.  Wngbt  aays»  that  first  of  all  the  conver- 
sation was  interpreted  by  a  priest,  and  then  by 
another  interpreter ;  but  be  does  not  know  who 
interpreted  tbToae  expressions  which  fell  from 
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Mr.  Fjabrigas,  which  he  apprehended  to  be  of 
a  dangerous  kind,  and  therefbra  discouraged, 
and  advised  him  never  to  repekt  again.  He 
does  not  knowy^besaya,  whether  tbe.expre^ 
sion  was  to  this  purpose,  that  he  would  come 
again  if  permitted,  and  that  there  should  be 
another  petition  backed  with  1^  men,  or 
that  he  would  come  with  150  men  to  back  hie 
petition.  1  am  sorry  for  it.  But  beVe  1  can't 
forbear  a  comment ;  it  would  be  betraying  mj 
cause  and  my  own  judgment  if  I  did.  This 
gentleooan  is  very  sure  that  one  or  the  other  of 
these  wero  the  expressions.  He  professed  lo 
refresh  his  memory  by  a  paper  he  bad  written 
down  within  an  .hour  and  a  half  of  the  trans- 
aetion  ;•  and  he  thought  proper  to  add,  that  it 
f^ave  him  an  alarm,  as  if  something  dangerone 
might  follow. 

Now,  gentlemen,  what  are  the  words  which 
he  has  written,  from  which  he  said  he  made 
hib  communication  to  the  governor,  and  whidi 
certainly  contains  the  truth,  as  he  rsceatly 
wrote  it  down?  Why,  that  Mr.  Fabrigas  said 
he  would  come  next  day  with  a  petition  of  the 
people  conceraed  in  g^rapes  and  wines,  which 
they  would  sign  and  come  with  to  the  number 
of  150!  These  are  the  words  wrote  down  bw 
Mr.  Wright  himself.  Why,  gentlemen,  I 
submit  it  to  yon,  whether  in  common  sense  and 
plain  honest  interpretation  there  can  be  any 
mistake  about  these  words. 

You  hear,  gentlemen,  this  was  a  contest  be* 
tween  the  mustastapb  and  Mr.  Fabrigas.  The 
governor  is  appealed  to  as  a  judge  expected  te 
be,  and  who  ought  to  be,  impartial  betweea 
them:  he  was  appealed  to  with  decency  oe 
one  skle,  but  leaned  rather  with  friendship  on 
the  other ;  for  the  interest  of  the  governor  ie 
not  unconnected  with  the  emoluments  of  the 
mustastapb.  On  one  side  it  is  insisted  that 
this  was  not  the  sense  of  the  majority  of  the 
inhabitants;  on  the  other  side,  notwithstanding 
what  bad  appeared  from  the  advantage  taken 
upon. a  Sunday,  when  many  could  not  appear, 
yet  still  that  the  real  sense  of  themMoitty  <if 
the  iobalntants  was  on  the  side  of  Fabrigas. 
Gentlemen,  is  not  that  the  most  natural  key  ? 
does  not  that  furnish  the  most  obvious  inter- 


pretation to  this?  He  would  come  with  150» 
itt  answer  to  what  be  had  been  told ;  for  hie 
petition  had  been  rejected  upon  the  ground 
that  it  was  not  consonant  to  the  wishes  of  the 
uihabitants,for  they  had  been  aommoned,  had 
declared  and  signed  against  it.  He  answere, 
that  1  will  come  the  next  day  with  a  petitioo 
signed  byi50  men.  And  who  are  these  men 
to  beP  Why,  he  says,  persons  concerned  in 
grapes  and  wine.  Can  you  conceive  thee  that 
no  threatened  to  bring  an  armed  force,  that  he 
threatened  danger  to  the  garrison?  Was  itnei 
a  natural  answer  in  that  dispute  that  then  sal>. 
sisted  between  him  and  the  mustastapb  f  Is  it 
not  clearly  explained  by  the  words,  **  the  per- 
sons concerned  in  grapes  and  wines,"  that  he 
meant  the  nustake  should  be  rectified  the  next 
dsy^  and  that  it  might  appear  from  the  number 
attending  that  peutiooy  upon  which  side  the 
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v^tj of  Ilia  idMites  were?  TiMre  ilmsno 
■aOf  that  did  nol  desire  to  mietake  it,  that  oooid 
kve  nittekcait:  thai  it  impoMiUe.  Tbiil 
wil  be  bold  to  say,  that  no  man  that  wrote  thia 
lucr  wonld  bate  given  the  eridcnoe  that  Mr. 
Wii^bt  baa  given,  and  say  be  waa  in  doobi 
wljiD  ibe  reeollection  of  the  particular  wovda 
dMvere  iiaed,  whether  he  would  oome  with  a 
peliiioD  hacked  with  150  men,  or  that  hewoold 
eme  with  160  men  to  back  his  petition.  I  am 
peraaded  that  no  roan  who  bad  wrote  thia^  and 
vUdi  be  tells  you  is  ^he  troth,  ooold  ever  eu«- 
lotitB  that  kind^  doubt  that  Mr.  Wright  ang* 
|Bted  to  yoo.  i  am  aa  confident  that  no  man 
cnM  have  mistakeii  this,  that  had  not  some 
MipQin  to  answer  by  afiectinff  to  mistake  it. 
Bflt  vfaat  was  Mr.  Wright's,  what  was  the  go- 
tenor's  oondact  npon  this  occasran  ?  Did 
(diwr  of  them  enquire  aifter  tbsae  liO  men  f 
If  this  was  a  matter  that  would  give  such  en 
ilvn  to  a  governor  of  a  garrison,  was  it  prf- 
wto  aei|niesoe  in  the  removal  of  one4>nly  ? 
Wtt  there  any  enqairy  made  after  the  others  f 
If  it  8trad(  Mr*  Wright  as  dangerous,  would 
it  sot  have  oecorred  to  him,  tb  stop  Mr.  Fab«^ 
ii|asopoo  the  inetani?  Would  be  not  have  de- 
muM  the  names  of  these  ^50  men  P  Bnt 
Mr.  Hottyn  at  once  abandons  all  bis  cbarHoter, 
ftrihe  porpoee  of  the  eaose;  be  is  now  no 
l«m  tiiat  fiuthf al  office^,  that  good  and  trusty 
Mcr»  that  diligent  and  oircomapeet  ffovemor, 
that  you  were  before  told  be  was.  -  Is  it  not 
ia|MMible  bnt  it  should  have  eocurrad  toboth,- 
tba  the  proper  condnct  was,  if  tbii  wks  a  just 
inaprdatWB  of  th^  wordtf  that  were  uttered,  to 
tib  that  man  up  ?  not  ito  stop  there,  but  to 
^e  iaterrogated  him^  to  discover  his  abetton< 
ttd  aoeompTiccs,to  pnrtua  the  enquiry,  and 
pcKire  the  safirty<  or  the  garrison,  whicin  they 
nieeired  to  be  so  mnch  indangcrP  It  is  most 
ditr  from  all  the  drcumstimees,  that  neither 
flfthemappfebended  any  danger  whatsoever 
^Ae garrison;  they  slept  in  quiet  as  before. 
TWie  must  be  some  other  reason  for  their  pro^* 
««diiig  m  the  manner  they  have  done  againat 
lb.  Faiirigaa,  l^des  4hat  which  arises  from 
tbe  secesaty  and  etnergency  which  was  re- 
peated to  you,  of  the  interposition  that  the 
pmaor  waa  called  upon  by  indispensible  duty 
11  Bike,  for  the  sake  of  preserving  the  gar- 
naafrom  being  thrown  into  confusion,  from 
%9  imo  the  eiiemy^  hands.  There  most 
k  I  tty,  some  other  reason  for  acting  in  this 
MDoer  against  Mr.  Fabrigas.  Mr.  Fabrigas 
iiMipected,  aa  they  would  have  it,  of  a  dan- 
S^iwa  design;  that  a  dangerous  design  waa 
«^;  yet  he  is  the  onlv  man  that  for  six 
hfi  remains  in  the  island  m  close  imprison* 
M,  aad  there  ia  not  any  inquiry  madd  after 
^  persons  presumed  to  be  concerned  with 
^  IB  the  buAoiess.  If  the  governor  bad  con- 
B^  that  impression,  and  wished  to  be  set 
n^htm  bis  opinion,  the  appearance  of  the  pe* 
^  the  next  day  would  have  answered  it.' 
^^  feor  poor  Biinorquiiis,  (which  for  some 
p*1Mie  or  other  are  described  to  be  of  the 
ktm  dam  of  mea,  and.  which  you  wiH 
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therefore  prasome  to  be  the  moat  inoffensive) 
whca  these  four  men  alone  came  with  the  pe* 
titiony  did  governor  Mostynthen  continue  in 
the  opinnn  that  this  man  was  the  framer  and 
contriver  of  dangerous  designs,  to  be  backed 
and  supnorted  bv  multitudes  P  Must  not  ha 
ohaage  his  opinion  then  ?  Did  the  imprt8on« 
ment  end  thenP  Were  the  sofferingfs  of  this 
man  then  put  an  end  toP — No,  gentlemen; 
the  man  contmues  in  orison  for  six  days,  and 
ia  afterwards  by  an  order  extra-judicial,  by  an 
order  of  this  governor  Mostjm,  aent  into  exile  $ 
whieh  if  it  is  law,  any  thing  he  thinks  proper 
to  do  will  be  hiw ;  and  1  most  then  agree  with 
Mr.  Wright's  juridical  opinion,  that  the  power 
of  the  governor  can  have  no  bounda  in  criminal 
diatters.  If  he  can  justify  this,  be  might  ad 
well  jtistify  capital  punishments ;  snd  if  he  had 
thought  proper  to  have  ordered  him  to  imme- 
diate execution,  be  would  have  done  an  act  full 
aa  justifiable,  in  mv  opinion  aometbia^  snora 
agreeable  to  humanity;  for  he  sends  this  maw 
to  rot  in  a  dungeon,  the  place  ordained  for  tha 
vilest  and  most  desperate  malefactors,  for  ea^ 
pital  offenders  only,  whether  und^  ground  or 
not  4s  immaterial,  but  it  was  gloomy,  damp; 
and  uncomfortable ;  it  has  all  the  horrors  of 
a  dhni^eon  belonging  to  it ;  and  there  this  man 
is  kept  under  a  special  extraordinary  order, 
which  our  witnesses,  who  were  soldiers  of  the 
garrison,  who  were  attendants  at  the  pUce,  telt 
you,  were-  unprecedented ;  no  food  suffered  to 
be  administei^  to  him,  his  friends  debaired 
from  seeing  htm,  his  wifo  and  children  denied 
access  as  oAen  as  they  approached,  and  this 
in  consequence  eforden  winch  their  humanity 
shuddered-at,  but  which  they  dared  not  pre- 
sume to  oontiadiet.  Singular  and  unexampled 
as  was  this  eraeltv-even  in  the  government  of 
Muwrea,  whioh  haa  the  peculiar  character  of 
having  a  despotism  belongfing  to  it  unknown  in 
any  o&ier  place  upon  the  face  of  this  globe ; 
yet  even  tnere,  though  they  may  quote  in- 
stanoes  to  justify  some  part  of  their  beha- 
viour, they  never  can  pretend  that  a  man 
ever  was  treated  with  the  studied '  chcum- 
stances  of  rigour  and  cruelty  contained  in 
these  orders:  I  mean,  that  no  such  orders  were 
ever  issued  out  before.'  This,  gentlemen,  is* 
the  treatment  Mr.  Fabrigas  has  undei*gone,  and 
this  BIr.  Mostyn  must  ju8tifj|r.  He  must  bet 
only  justify  the  removing  this  gentleman  out' 
of  the  way  of  doing  mischief,  hot  he  must 
say,  that  without  hearing,  without  any  pro" 
needing,  without  the  form  of  sentence,  with-^' 
out  even  so  much  aa  an  intimation  of  the 
ofl^oe  with  which  be  is  chai^ged,-  he  bas  ai 
right  to  inflict  the  greatest  of  all  punishments* 
upon  him.  This  Mr.  Mostvn  must  say :  and 
yoo  are  to  condnde,  from  the  exceeding  good 
character  of  Mr.  Mostyn,  that  all  this  pro-' 
oeeded  from  the  pure  benevolence  of  his  heart;. 
from  the  most  upright  and  commendable  of 
all  motives.  You  are  in  your  judgment  to  pass* 
an  spprobation  of  denying  a*  man,  untried  and* 
unconvictid,  all  food  for  Mxdays  but  bread  and 
water,  of  stripping  him  of  all  comfort,  and  ef 
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denjiog  bim  ev^p  the  accoiDiBodatioii  of  a  bed. 
You  must  prooounce  thai  tbeie  was  nothiD^ 
iiii|>roper,  ootbio^  iiolawfal,  Bothing  ipbunHUQ 
Id  separatiDg  a  mao  from  bis  wife  darlDg  tbis 
fcoprtsooment,  sirippioi^  bim  of  tbe  oocnfoit 
•f  hb  infant  children,  and  then  transpoHing 
bim  into  a  foreign  country,  without  giving  bim 
tbe  opportuoitv  of  providing  for  his  voyage, 
•r  receiving  that  small  asBistance  which  you 
have  been  told  bis  wife  and  son  were  ready  on 
the  spot  to  deliver  to  bim.  This  yon  roast 
pronounce  to  be  legal  and  justifiable,  and  to  be 
agreeable  to  humanity,  to  be  necessarily  inci- 
dent to  tbe  office  and  duty  of  a  governor  of  a 
garrison.  You  are  desired,  admitting  for  m 
moment  that  you  can't  justify  tbe  general  in 
tbis  conduct;  admitting  that  some  form  of 
trial,  that  calling  a  man  to  answer  and  signify- 
ing  what  he  was  charged  with  were  neces- 
•ary  forms  .to  precede  tbe  infliction  of  any 
punishment  whatever;  (which  admission  will 
9e  an  aflfront  to  the  judgment  of  tbe  worthy 
gentleman  his  secretary,  who  insists  upon  the 
general's  will  being  tbe  law)  but  laying  that 
aside  for  a  moment,  it  is  said  tbe  governor's 
conduct  stands  so  circumstanced,  that  it  is  so 
mitigated,  that  you  can  never  find  it  consistent 
with  your  duty  to  give  any  considerable  da- 
mages against  bim,  at  the  complaint  of  tbis 
nan.  And  to  brand  him  with  the  most  danger- 
•us  of  all  names,  you  are  told  that  be  is  a  pa- 
triot :  that  patriotism,  however  it  may  be  in- 
troduced here,  and  may  be  serviceable  in  m 
commercial  country,  is  of  no  use  and  benefit, 
but  of  tbe  highest  danger,  in  the  ishmd  of 
Minorca ;  and  the  love  of  a  man's  country, 
which  is  called  tbe  first  of  virtues  in  other 
countries,  becomes  a  mark,  a  dangeroos  ofienoe 
In  thatconntry.  At  the  instance  therefore  of 
Mich  a  man  as  that,  and  against  such  a  man 
as  Mh  Blostyn,  you  are  told,  you  can  give  no 
damages,  for  tbe  great  aod  the  long  imprison- 
ment, for  tbe  cruel  and  afflicting  mjury  done 
him,  in  sending  him  into  a  foreign  country 
from  his  wife  and  family.  Yon  (»nnot  do  if, 
because  it  is  said  Mr.  Mostyn  has  been  in  an 
error,  and  that  the  utmost  extent  of  Mr.  Mos- 
tvn's  crimes  amounts  only  to  tliat  of  error. 
To  support  this^,  the  opinion  of  tbe  military 
was  asked,  and  tbe  opinion  of  those  wretched 
men  called  lawyers,  who  have  studied  law  in  a 
ooontry  where  law  is  not  permitted  to  reside,  and 
where  the  will  of  the  governor  is  the  only  law. 
Upon  such  authorities  it  is  said  Mr.  Mostyn 
could  not  hesitate.  Clear  as  bis  judgment  ia, 
he  is  mistaken ;  he  is  misled  by  tbe  first  of 
authorities:  he  oeruinly  meant  well.  Gentle- 
men, if  Mr.  Mostyn  bad  ofiended  against  any 
Krticular  positive  law  of  ibis  country  or  even 
Li^orca,  though  clear  to  common  understand- 
><>n  y,^^  ^^^^^  defence  might  be  open  to  him  ; 
but  it  is  not  open  to  him  in  tliis  case :  for  he 
has  ofiended  against  the  law  of  humanity, 
impressed  upon  every  good  mind  (no  man 
that  ficels  it  can  ever  be  mistaken),  and  he  has 
ofiended  against  the  fint  principles  of  justice. 
-s  said,  be  only  enred  in  sending  a  man 


to  a  dimgeon,  that  probably  might  kill  him  | 
ont  of  eiTor  too^  he  issues  out  oiders  to  restrict 
him  to  bread  and  water  lor  his  sustensnce ;  ont 
of  em^  too,  be  prohibited  the  access  of  his 
wife  and  children  ;  out  of  error,  be  banished 
bim  into  a  foreign  country,  stript  of  his  pro- 
perty, and  all  the  comfort  he  could  besupposed 
to  have  in  his  banishment,  not  suffered  to  take 
that  small  provision  whieh    his  family  had 
made  for  him;  all  these  errors  are  incident 
— ^To  whom  r  To  tbe  governor  of  Minorca.    I 
trust  1^  your  verdict  that  you  will  never  suffer 
a  man  who  has  acted  tbis  part,  to  call  it  bn- 
manity,  and  go  back  to  Minorca  justified  by 
your  verdict,  in  saying,  *  I  committed  these 
mistakes,  but  they  were  all  mistakes  of  the 
heart'    I  am  sure  vou  will  not  give  him  tbe 
sanction  and  authority  of  your  Terdict.    Bat 
if  these  arguments  prevail,  yon  must  do  it ; 
you  must  give  tbe  plaintiff  small  damages, 
merely  because  tbe  defendant  is  mistaken. 
Gioveraor  Mostyn,  bred  too  in  England,  lately 
gone  over  to  that  country,  does  not  recollect 
that  it  is  necessary  that  a  man,  before  he  is 
panisbed,  must  be  tried :    you  are  to  call  that 
an  error  too.    I  do  conceive,  the  lowest  wretch 
tliat  walks  tbe  streets  of  London,  is  incapable 
of  falling  into  that  error :    it  must  be  ao  error 
prodooed  by  tbe  place ;   it  must  be  that  very 
mtoxication  and  cminkettnem  of  power  which 
yon  ought,  by  yoor  verdict,  to  correct,  i  t  is  im-> 
pomible  that  any  EnglisboMn,  or  anyman  bred 
m  a  df  ilized  oowitry,  coald  iail  mto  such  an 
error.    And  give  me  leave  hero  to  remark  on 
one  part  of  the  case.  Gentlemen  are  brought  to 
tell  you  of  reports  conveyed  to  the  governor. 
If  Mr.  Wright  reported  fiuthfully  what  he  was 
authorized  to  report,  the  governor  bad  little  to 
build  upon.     Another  gentleman  adds,  that 
there  was  a  report  of  somebody ;  and  it  is  said 
it  may  justify  the  soveraor  as  a  report.    Now 
did  they  consider  how  the  governor  is  to  be 
justified  by  a  report  P  Does  a  report  justify  a 
man  in  prooeedmg  to  tbe  very  extremity  of 
ponSsbment  instantly,  without  trial  or  exami- 
nation P  Does  not  every  observation  that  can 
nossibly  be  made  turn  against  general  Mostyn  ? 
if  you  pronounce  a  veraict  for  him,  must  not 
you  give  a  sanction  to  that  horrible  and  danger- 
ous doctrine  here  advanced  in  his  support? 
Are  not  you  called  upon  then  by  every  consi- 
deration that  ia  dear  to  you,  to  give  great  and 
exemplary  damages  in  this  cause  P  If  ever  ex- 
ample required  it,  it  does  in  this.     If  ever  tbe 
suffering  of  a  man  required  it,  it  does  in  this  ; 
for  never  was  any  man  more  eleariy  aod  un- 
justifiably wronged  and  injured.     Ir  yoa  send 
Mr.  Fabrigas,  if  be  has  courage  to  return  to 
tbe  island,  with  a  verdict  of  a  few  hundred 
pounds,  to  give  triumph  to  a  man  whose  re- 
venue is  seven  or  eight  thousand  pounds  a-year, 
who  does  not  regard  what  snch  a  man  as  this 
recovers ;    then  tbe  despicable  doctrine  of  ar- 
bitrary power  that  the  governor  was  m  food  of, 
and  thought  so  well  estsblisbed  in  this  island, 
will  never  sgain  be  disturbed.     Is  it  not  es- 
sential to  the  very  safety  of  the  island,  that 
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the  inhabitmiita  mav  be  asiured  tbat  they  are 
proteaed  from  such  a  power,  that  they  «hall 
never  be  told  that  in  a  court  of  jostice  such  a 
power  was  e¥er  inBisted  upon,  and  that  the 
jory  gaveooly  a  few  hundred  pounds  damages, 
as  a  mark  that  they  did  not  bear  in  their  nqiuds 
aoj  great  disapprooation  of  it  ? 

On  the  other  band,  it  is  of  no  great  conse- 
ooence  whether  Mr.  Mostjn  ever  returns  to 
that  country  again.  It  is  my,  and  I  am  sure 
it  is  your  wish^  tbat  be  may  never  be  permitted 
to  return.  I  wish  be  may  never  see  the  face 
of  Mr.  Fabrigas  again,  i  wish  be  may  never 
see  the  face  of  Mr.  Fabrigas  again  m  that 
island.  Bot  it  is  of  the  greatest  concern  to  the 
peace  anil  happiness  of  tbat  ialand,  tbat  they 
are  safel j  protected  from  such  outrages,  from 
such  rampant  violence  and  capricious  exercise 
cf  tjnuiny  and  despotism ;  tbat  they  shall 
never  be  disturbed  again  b^  such  exertion  of 
authority,  much  less  tbat  it  shall  ever  be  ac- 
knowledged as  the  claim  of  the  governor  of  the 
jsland  ;  but  tbat  they  may  quietly  enjoy  those 
lights  that  as  natural-bom  subjects  of  Great 
Brilain  they  are  entitled  to,  and  which  the  na- 
tiooal  fattb  is  uledged  to  make  good  to  them. 
TbJji  will  be  the  advantage  tbat  will  follow  the 
giving  ample,  considerable,  and  exemplary 
danoages  to  the  plainUff ;  damages  tbat  I  must 
caj  in  this  cause  are  called  for  from  the  very 
nature  of  the  cause  itself:  for  if  there  was  not 
any  weightier  consideration  in  it  than  for  the 
mnerinffs  of  the  roan,  the  damages  must  swell 
high  indeed ;  but,  added  to  that,  you  will  pro- 
dooe  this  happy  effect,  that  Minorca,  which  is 
said  to  be  s  precarious  possession,  will  For  ever 
he  a  permanent  and  secure  possession  to  the 
crown  of  Great  Britain.  I  much  fear,  if  this 
eonduct  receives  countenance,  it  will  be  inse- 
*  indeed ;  and  much  as  1  love  the  trade  and 
\  of  this  kingdom,  I  protest  as  a  man 
•f  feeling,  great  and  valuable  as  they  are,  I 
woold  not  consent  that  they  should  be  pur- 
cbasedy  |  cannot  consent  that  they  should  be 
preserved,  at  the  expence  of  the  most  solemn 
r^:ht9of  societv. 

BIr.  Just.  Gould.  Gentlemen  of  the  jury, 
Auihony  Fabrigas  is  plaintiff,  and  John  Mos- 
tyo,  e«q.  is  the  defendant.  This,  gentlemen, 
is  an  action  of  trespass  and  false  imprisonment, 
on  Which  the  plaintiff  declares  in  two  counts. 

The  first  is,  that  the  defendant  upon  such  a 

day  made  an  assault  upon  and  imprisoned  the 

pbintiff*,  without  any  reasonable  or  probable 

cause,  against  the  laws  of  this  kingdom,  and 

compelled  him  to  depart  from  Minorca,  where 

he  was  there  dwelling  and  resident ;  and  carried 

or  caused  bim  to  be  carried  from  thence  to  Car- 

(bsj^ena/io  the  dominions  of  the  king  of  Spain, 

against  the  plaintiff's  will,  whereby  he  was  put 

to  greMt  expeoce  and  trouble,  his  goods  were 

wasted  and  lost,  his  family  brought  to  great 

want  and  distress,  and  he  was  depnved  of  their 

comfort.     That  is  the  first  count.    The  second 

is,  the  general  charge  of  false  imprisonment, 

without  alledfj^in^  these  circumstances.     To 

Ibis  the  defendant  has  pleaded  two  pleas. 
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In  the  first  place,  the  general  issue,  tbat  he 
is  not  guilty. 

In  tiie  second  place,  be  says,  he  is  governor 
of  the  island  of  Minorca,  and  that  be  was  iu- 
trusted  with  all  the  powers,  privileges,  and  au- 
thorities, civil  and  military,  belonging  and  re- 
lating to  the  government  of  the  said  island  in 
parts  beyond  the  seas.  Theri  he  states,  that  the 
plaintiff  was  guilty  of  a  riot  and  disturbance  of 
the  peace,  order,  and  government  of  the  island, 
and  was  endeavouring  to  create  and  raise  a 
mutiny  and  sedition  amongst  the  inhabitants  of 
the  said  island,  ih  breach  of  the  peace,  in  viola- 
tion of  the  laws,  and  in  subversion  of  all  order 
and  government ;  whereupon  the  defendant,  in 
order  to  preserve  the  peace  and  government  of 
the  island,  was  obliged,  aud  did  then  and  there 
order  the  plaintiff  to  be  banished  the  said  island, 
and  to  leave  and  quit  the  island.  And  in  order 
to  carry  this  into  execution,  and  to  send  hi  id 
from  aud  out  of  the  island,  he  did  (then  come 
the  words  of  form)  gently  lay  hands  upon  him 
for  that  purpose;  and  accordingly  did  cause 
bim  to  be  kept  in  prison  for  a  reasonable  space 
of  time,  until  he  could  send  him  out  of  the 
island  ;  and  |hen  at  length  be  did  send  him  on 
board  a  vessel  from  the  said  island  to  Cartha- 
gena  in  Spain,  as  it  was  lawful  for  him  to  do.  . 

The  plaintiff  has  said  in  answer  to  this,  that 
be  did  it  of  his  own  wrong,  and  without  any  such 
cause  as  be  has  alledged  in  bis  justification. 
Now  whether  this  justification  is  good  in  point 
of  law  or  not,  is  a  matter,  gentlemen,  that  I 
shall  not  enter  into  upon  this- occasion.  For  it 
seems  to  me,  that  if  what  has  been  laid  down 
by  the  gentlemen  upon  the  part  of  the  defen- 
dant is  well  founded  in  law,  tbej^  ought  to  have 
pleaded  that  matter  to  the  justification  of  the 
court.  But  they  have  not  so  done,  but  have 
pleaded  a  justification,  which  is  denied  by  the 
plaintiff;  and  that  issue  coming  here  by  the 
king's  commission  bf  Nisi  Prius  to  be  tried  by 
you  and  before  me,  we  must  therefore  see 
whether  be  has  made  out  that  justification  or 
not.  And  yon  will  please  to  recollect  be  says 
in  ir,  that  the  plaintiff  was  guilty  of  a  riot  and 
disorder,  and  did  endeavour  to  excite  and  sljr 
up  mutiny  and  so  forth  in  the  island.  Tlius 
much  I  think  oue  mav  say,  that  where  a  con- 
quest is  made  of  a  Christian  county  (there  is 
some  strange  doctrine  relative  to  inudel  coun-. 
tries,  as  if  infidels  bad  no  laws  to  be  governed 
by,  tbat  I  meddle  not  with;  but  as  far  as  re- 
lates to  the  conquest  of  a  Christian  country,) 
certainly  it  is  said,  that  until  the  crown  does 
promulge  laws  amon^  them,  they  are  to  be 
governed  by  their  ancient  laws.  Indeed,  com  - 
mon  sense  speaks  it,  because  otherwise  they 
would  have  6o  laws  nor  government  among 
them.  However,  thus  far  may  be  said,  to  be 
sure,  under  such  a  constitution  in  which  we 
live,  tbat  at  least  natural  equity  must  be  the 
rule,  if  there  is  a  |iower  that  is  not  circum- 
scribed by  clear,  positive,  and  precise  rules. 
Yet  both  natural  justice  and  equity  are  the 
principles  tbat  ought  to  govern  such  a  trust, 
if  any  one  was  to  write  or  speak  upon  it,  it  is 
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ittl|PimMe  bat  they  must  lay  down -that  propo- 

Mrinir"*^>knn  ^f^   flfjifi  ^  '    *■—■ M^«-«**'<^n   for 

you  to  try  upoo  tbis  occasioD  ;  considering  this 
distinction,  that  we  are  not  trying  a  cause  how 
that  does  happen  within  the  compass  of  this 
island,  but  we  are  trying  a  fact  and  a  proceed- 
ing that  happened  in  a  garrison  beyond  the 
teas,  a  place  possessed  by  the  crown  of 
Great  Britain  for  the  general  benefit  of  tbis 
country  and  of  its  commerce. 

In  order  to  make  out  the  plaintiff's  case,  in 
the  first  place  they  have  called  Basil  Cunning- 
haro,  who  was  Serjeant- major  in  the  roval 
artiUery  at  Minorca  in  1771.  He  says,  that 
the  plamtiff  was  there  at  that  time  (it  is  agreed 
upon  all  hands  that  he  is  a  native  of  the  island 
01  Minorca.)  When  the  plaintiff  was  brought 
into  prison,  an  order  was  given  out  to  put  three 
additional  men  upon  the  guard  to  do  duty  over 
the  prisoner  Fabrigas  :  this  was  24  hours  afler 
he  had  been  in  custody.  The  prison  was  called 
N*  1,  and  is  a  prison  where  those  charged 
with  or  guilty  of  capital  crimes  or  desertion  are 
generally  put.  He  was  brought  there  by  a 
party  of  soldiers,  and  the  witness  thinks  hand- 
cufied.  It  was  afterwards  admitted  that  he 
was.  He  was  confined  there  four  or  five  days. 
The  centinels  informed  the  witness,  that  they 
bad  orders  that  be  should  have  no  conversation 
with  any  but  the  prevost-marshal,  and  that  was 
lut  into  the  general  orders :  in  fact,  that  no  one 
lid  visit  him,  as  he  knew  of.  The  provost- 
marshal  has  the  custody  of  persons  accused  of 
capital  crimes,  and  keeps  the  kev  of  the  prison. 
He  says,  that  the  plaintiff  lived  like  a  gentle- 
man in  the  island.  He  says  that  he  the  wit- 
ness was  at  St.  Phillip's,  and  that  the  plaintiff 
was  not  tried  for  any  crime.  This  witness  is 
cross-examined,  and  says  he  has  seen  the 
plaintiff  at  different  times  for  eight  or  nine 
years :  he  never  heard  but  that  he  was  a  quiet 
inoffensive  subject:  the  plaintiff  lived  in  St. 
Phillip's,  and  was  imprisoned  in  St.  Phillip's 
castle.  Tbis  witness  was  there  before  Mr. 
Mostyn  became  the  governor:  Mr. Johnston 
was  the  governor  when  the  witness  came  first 
to  that  island. 

James  Tweedy.— He  was  a  corporal  in  the 
royaf  artillery  in  1771,  and  was  Serjeant  of  the 
guard ;  and  in  the  middle  of  September  the 
plaintiff  was  delivered  a  prisoner  by  the  soldiers 
of  the  6l8t  regiment.  He  says  be  was  in  prison 
in  N*  1 ;  that  there  were  orders  from  the  ad- 
jutant-lieutenant not  to  let  any  one  converse 
with  him ;  he  heard  the  adjutant  read  it :  the 
adjutant's  duty  is  tu  deliver  the  orders  of  the 
commander  in  chief.  To  relieve  us  from  any 
farther  examination  relative  to  tliat,  it  was  ad- 
mitted by  my  brother  Davy  that  it  was  done 
by  the  defendant's  order.  Then  a  book  is  pro- 
duced to  you,  and  the  title  of  it  is,  <*  Orders 
delivered  to  the  troops  in  Minorca  for  the  year 
1771.'*  '« Sept.  15,  1771.  In  order  to  relieve 
the  main  guard  at  St.  Phillip's,  which  now 
mounts  a  centinel  extraordinary  upon  Anthony 
Fabrigas,  confined  in  prison  N"  1,  general, 
l^ostyn  qrderSy  that  three  men  be  added  to,  the 


artillery -guard  in  the  Cattle-sqnare,  as  they 
are  most  contiguous,  and  that  duty  taken  by 
them.  The  centinel  must  he  posted  night  and 
day,  and  is  to  suffer  no. person  whatever  to  ap» 
proach  the  grate  in  the  door  of  the  said  prison, 
either  to  look  in  or  have  any  communicatioii 
with  the  prisoner,  the  provost-marshal  ex-> 
cepted,  who  is  constantly  to  keep  the  key  in 
his  possession."  Then  the  witness  goa  on, 
and  sats  the  plaintiff's  wife  and  two  children 
applied  to  see  the  plaintiff;  that  they  were  nol 
permitted  to  come  nearer  than  30  yards  of  Xh% 
prison ;  that  the  plaintiff  lay  upon  boards ;  hft 
had  no  bed :  his  wife  brought  bedding,  but  was 
not  permitted  to  carry  it  to  him.  He  says  thft 
^nard  was  sure  to  be  troubled  if  they  bad  suf- 
fered any  one  to  come  to  him,  if  they  had  been 
guilty  of  a  breach  of  the  order.  He  subsisted 
upon  bread  and  water :  that  when  persons  w% 
confined  for  capital  offences,  they  have  xhm 
provisions  of  the  island,  bread  and  beef,  brought 
tbem.  H  e  says  that  no  one  attempted  to  bno^ 
any  to  the  plaintiff,  because  the  onler  was  bo 
strict.  There  was  an  air-  hole  at  the  top  of  th# 
prison  ;  a  centinel  was  placed  to  keep  any  per» 
son  from  approaching  it ;  and  says  that  wat 
not  done  in  any  instance  before,  even  of  de- 
serters. He  says  the  plaintiff  had  a  wife  and 
five  children.  He  never  heard  him  speak  dis- 
respectfully of  the  governor,  only  he  complained 
whilst  in  prison  of  his  sufferings. 

William  Johns  was  garrison-gunner  at  Mi» 
norca  in  177 1.  He  had  been  there  nine  yeara* 
He  knew  the  plaintiff,  who  lived  genteelly,  as 
much  80  as  any  one  in  St.  Phillip's.  He  says 
the  plaintiff  was  brought  to  prison  by  a  file  of 
men.  Then  he  was  going  on  about  hand- 
cuffing, and  so  on,  which  the  defendant's  coun- 
sel admitted,  as  described  by  the  last  wiinetis  ; 
but  he  was  not  kept  hand-cuffed  in  prison.  He 
says  the  prison  is  a  ground -floor,  and  is  set 
apart  for  capital  offenders.  The  first  lUy  he 
was  in  prison,  his  son,  a  lad  of  fifteen,  came  to 
see  him,  and  had  provisions  in  a  basket.  He 
desired  the  men  upon  duty  to  let  him  carrj 
them  to  his  father,  and  they  refused  him. 
You  see,  gentlemen,  it  is  owing  to  those  strict 
orders,  that  no  man  was  to  have  access  to 
him. 

John  Craig  is  a  matross.  'He  says  he  was 
at  Minorca  in  1771.  He  had  been  there  nine 
years.  He  knew  the  plaintiff  to  be  in  very 
good  circumstances ;  that  is,  he  was  so  reck- 
oned by  people  in  the  island.  This  witness 
says,  that  he  did  duty  upon  him  when  he  was 
in  prison,  and  none  were  admitted  to  see  him  : 
that  his  wife  and  child  were  refused.  He 
says,  that  after  five  or  six  days  confinement^ 
the  witness  was  at  the  quay,  and  saw  him  put 
on  board  a  vessel  that  was  under  sail,  tie 
^ays,  this  was  done  between  three  and  four  in 
the  morning.  He  says  his  wife  and  child 
came  down  then  to  speak  to  him,  but  the  cen- 
tinel would  not  let  them  come  near  him,  nop 
let  the  witness  speak  to  him,  though  he  wanted 
so  to  do.  Then  it  is  admitted  that  he  was  ha* 
nisbed,  by  Mr.  Mostyn's  order»  Is  Spain  ^r 
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Me  year  i  he  ordered  him  to  be  laeded  at  Car* 
thagena,  and  it  wras  so  done. 

Colonel  James  Bidulph  ^ajs,  he  has  been  at 
Hinocea  ;   thet  be  knew  the  plaintiff  in  Jane 
176S.     He  Biaid  there,  I  think,  till  the  year 
1771.     He  eays  the  plaintiff  appeared  to  him 
ai  one  of  the  what  be  calla  the  second  aort  of 
feopk:  he  was  reputed  to  have  some  houses 
aad  ▼ineyards :    he  had  a  father  living.    He 
tava,  thai  he  waa  not  received  as  one  of  the 
mieaae,  bat  aa  a  gentleman.    He  says, "  I 
flhould  call  him  a  kind  oFa  gentleman  farmer." 
It  waa  aatd  by  the  counsel,  that  the  noblesse 
oomprebenda  all  the  gentry;    but  upon  my 
asking  the  witness,  he  tells  you,  **  No :  they 
Bake  a  wwy  considerable  distinction  of  the 
kiglier  and  inferior  noblesse;"  so  that  he  is 
wbal  ]^oa  may  call  in  England  in  the  light  of 
the  middUng  class  of  men.    He  says,  that  as 
fitf  aa  be  obserred,  he  behaved  very  well :  and 
yoa  aee  this  gentleman  speaks  from  1763  to 
1771,  that  he  behaved  very  well,  and  had  a 
very  good  character.    He  says,  that  he  often 
canplojcd  him  to  get  wine  and  other  things, 
and  be  dispatohed  his  commission  very  well. 
He  aaya  he  principally  kc»t  company  at  Cita- 
della  with  a  don  Vigo  and  don  Sanchio,  who 
veie  two  of  the  firat  rank  there  (that  is  1  think, 
Qkt  capital  of  the  island  ;)  that  he  always  be- 
haved with  very  great  decency.  And, gentlemen, 
you  are  toM,  that  the  defendant  is  a  lientenant- 
gsnarai,  ijovemwof  the  island  of  Minorca,  and 
Saa  a  regiment  of  dragoons.    This  is  the  evi- 
desce  ia  support  of  this  action  by  the  plaintiff. 
Why  tbco,  on  behalf  of  the  defendant,  they 
tell  jou  that  they  shall  make  out  this  justifi- 
calioD  ;  that  they  shall  shew  to  you  that  this 
ttmn  hebaved  in  a  very  turbulent  and  disorderly 
aart  of  way ;  that  he  behaved  with  such  ear- 
Bestnesa,  and  in  such  a  manner,  under  such 
cmonatanees,  as  tended  to  incite  and  to  raise 
a  aeditioo.    And  certainly,  gentlemen,*  if  that 
is  Che  ease,  it  is  a  matter  of  very  serious  and 
■BonieDtous  concern  indeed.    For  the  governor 
ef  a  ganriaan,  without  a  possibility  of  calling 
ID  aaotber  armed  force  to  suppress  it,  to  quiet 
them,  if  an  insurrection  should  be  stirred  op 
aad  bcgie  amoogat  them,  it  is  to  be  sure  of 
▼ery  great  moment  and  iroportonce.     For  a 
yeitee  intrusted  io  so  high  and  important  a 
statioB,  aad  of  such  a  delicate  and  ticklish  sort, 
ea  the  government  of  the  isladd,  the  governor 
ahoald  be  extremely  vigilant  to  suppress  the 
first  aeeda  of  mutiny  and  sedition.    This  they 
say  they  shall  be  able  to  shew  you.    But,  say 
they,  if  we  shall  not  be  able  to  make  out  this 
jastifieatian  strictly  and  duly,  according  to  the 
ia  which  it  ia  pleaded  ;   yet,  say  they,  we 
I  ky  soch  circumstaneea  before  you,  shew- 
J  Ifaat  the  general  behaviour  of  the  plaintiff 
waa  of  that  kiad,  and  of  that  complexion,  that 
it  will  weigh  with  you  by  no  means  to  give 
laige  daroagas.     This  i^  what  I  think  was 
jMty  Biudi  tba  snbstance  of  what  the  gen- 
IfeaMS  have*  ieaiated  upon  by  way  of  opening 
the  defeaiasi'*  «»««• 
Why  th^Bw  tA  the  first  plaoe,  though  it  waa 
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read  at  the  conclusion  of  the  parole  evidence,  I 
roiy  remind  you  of  the  several  matters  in  wri^ 
ing  that  have  been  read  ;  and  1  think  it  would 
be  but  mis»spending  your  time  for  me  to  read 
them  at  large  over  again  to  yon.     For  when  I 
have  so  done,  I  am  sure  1  shall  not  be  able  to 
do  it  with  more  distinctness  than  the  ingenious 
officer  under  me  has  done :  and  when  I  hare 
finished,  they  would  just  as  much  be  out  of 
your  memory  as  they  are  now.    But  you  will 
remember  perfectly  the  nature  of  toe  pro- 
ceedings.   I  purpose  to  collect  them  as  well 
as  I  can  into  a  focus ;  to  bring  the  pith  of  them 
as  well  as  I  can  to  you.    The  true  ground  of 
the  dispute  was  this:  This  Fabrigas  the  plains 
tiff  wanted,  as  you  understand,  the  advanta^ 
of  an  order  of  his  lato  majesty  in  council,  m 
the  year  1759,  by  which,  keeping  under  the 
afforation,  not  exceeding  it,  but  keeping  under 
it,  every  one  was  to  have  a  right  of  selling 
wines ;  so  as  he  did  not  exceed  the  afforation. 
R^Hyi  gentlemcfn,  an  exceeding  good  plan 
this  is ;  and  that  is,  a  regulation  of  prices  to 
keep  people  from  imposing  in  the  most  immo- 
derate manner  on  the  inhabitonts.  Very,  likely, 
a  system  of  something  of  the  like  sort  would 
not  be  improper,  but  be  of  very  considerable 
use  even  in  this  metropolis,  for  what  I  know. 
But  then  it  seems  that  this  order  lasted  only 
from  the  year  1753,  during  the  government  of 
general  Blakeney.     When  general  Johnston 
succeeded  general  BUkeney  as  governor  of 
this  island,  he  thought  proper  to  make  an  al- 
teration in  that  order;  ano  the  substance  of 
the  alteration  which  he  made  was,  that,  for 
the  future  it  should  not  he  in  the  suburbs  of 
St.  Phillip's  (yon  understand,  gentlemen,  tRis 
island  is  divided  into,   1  think,  four  or  five 
departments— four  besides  this  arraval,  as  it 
is  called,  of  St.  Phillip's) ;  and  that  for  the 
future  it  shall  not  be  sold  promiscuously  by 
every  one  when  the  afforation    was  made,' 
but  that  for  the  future  the  four  wards  of  the 
arraval  of  St.  Phillip's  should  draw  lots,  and  so 
take  it  in  succession :  I  supimse,  sell  one  afler 
another  till  the  wine  is  disposed  of.  And  it  doea 
seem  to  me  by  the  evidence  which  has  been 
given  by  on^  of  the  witeesses,  which  you  will 
hear  more  fully  stated  by  and  by,  it  seems  bet- 
ter than  when  sold  belter  skelter  and  promis- 
cuously. And  this  regulation  was  pursued  with 
some  advantage.    Then  you  see  the  nlaintiff 
wanted  to  go  back  to  the  first  order  of  1759, 
which  is  the  order  of  the  king  in  council.  From 
thence  voo  see  all  this  business  sprung,  and 
from  Ailimnndo's  selling  wine.    That  is  one 
grievance  that  was  complained  of,  and  which 
seemed  to  be  pretty  material,  I  cunfeas,  aa  it 
strikes  me ;  because  I  recollect,  that  by  one  Cf 
the  orders  it  is  expressly  forbid  that  the  ofiBoeia 
or  judges,  or  any  of  them,  should  have  any  iih 
termeddling  with  trade  or  traffic.    Now  the 
complaint  of  the  plaintiff  against  this  Allimundo 
is,  that  he  who  had  the  check  upon  all  the 
rest,  this  muatastaph,  buys  great  quantities  of 
grapes,  aad  makes  a  vast  quantity  of  Wine  him- 
aeU^    Sowhilahekept  the  others  onderchecl^ 
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lie  sells  bis  owu  wine.  Therefore  that  is  ano- 
ther thiag^io  be  consirfered  of.  Therefore  you 
see  there  are  repeated  pelitlons  upon  this  occa- 

*  sion.  And  I  will  only  say  this :  that  to  be  sure 
it  turns  out  at  leni^lh  to  have  been  a  mistake  in 
Mr.  Wrif^ht's  evidence,  that  that  numher  of 
150  (persons  that  were  mentioned  by  the  defen- 
dants counsel  as  people  by  him  to  be  produced 
to  back  his  petition,  or  people  with  which  his 
petition  should  be  hacked  that  he  considered 
as  a  mob,  because  he  takes  it  down  in  writing 
himself:  and  when  it  comes  to  be  read^  it  does 
appear  that  the  expression  of  the  plaintiff  was, 
that  be  would  brinfjf  150  people  with  biro, 
deatrrs  in  wine  and  grapes,  in  onler  to.  6hew 
that  his  petition  was  exceedingly  reasonable, 
and  would  be  agreeable  to  them.  Now  that 
you  see  is  the  substance  of  this  writing,  toge- 
ther with  the  several  particulars,  orders,  and 
proceeflings,  which  1  dare  say  ^ou  have  in 
your  memory,  i  must  obserre  this,  to  be  sure, 
these  gentlemen  are  not  bred  in  the  train  of  the 
law,  and  in  a  course  of  legal  proceedings;  but 
general  Mostyn  seems  to  me  to  be  as  inquisitive 
«8  be  possibly  can  to  find  out  the  bottom  of  this 
thing.  It  does  not  appear  from  the  witnesses 
that  the  general  had  the  least  sei^  interest  to 
serve  in  this  business  of  his  own,  no  profit  or 
advantage  to  himself;  there  is  no  evidence 
whatever,  not  a  spark  of  that  sort  that  appears. 
He  sends  to  Dr.  Oliver  and  Dr.  Markadal  to 
make  enquiry  into  this  matter.  He  sends  to 
them,  and  desires  to  know  their  opinion.  He 
4»ovokes  together  a  council  of  the  field-officers : 
and  then  they  are  of  opinion  upon  the  whole  of 
this  business,  (whether  right  or  wrong  is  not  to 
the  present  question,'  but  it  strikes  me  anon 
this  evidence,  that  this  general  Mostyn  ^oes 
aeem  to  me  to  be  extremely  solicitous  and  de- 
sirous to  inform  himself  as  well  as  he  can,  what 
is  to  be  done  upon  the  occasion ;)  and  at  length 

'  it  ends  in  a  general  answer,  sucb  as  it  was,  that 
it  would  be  very  right  to  banish  this  man.  Now 
they  proceed  to  call  several  witnesses. 

James  Wright  says,  ha  resided  in  Minorca 
from  January  1771  to  the  middle  of  the  year 
177S,  as  secretary  to  the  defendant  Mr.  Mostyn 
the  governor.  He  tells  you  that  this  island  is 
divided  into  four  districts,  exclusive  of  the  ar- 
raval  of  St.  Phillip's,  which  the  witness  alwava 
understood  to  be  separate  and  distinct  from  the' 
others,  and  under  the  immediate  order  of  the 
governor  (you  will  observe,  that  it  is  in  that 
district  that  the  fortification  stands) :  so,  says 
be,  that  no  magistrate  of  Mahon  could  go  there 
to  exercise  any  function,  without  leave  first  ob- 
tained from  the  governor.  The  whole  island, 
he  says,  is  governed  by  the  Spanish  laws,  sub- 
ject to  be  varied  bjr  the  gdVernor ;  but  not  sub- 
ject to  that  variation  in  respect  to  meum  and 
tuum  of  property,  hot  as  to  the  intenial  police 
of  the  island.  And  he  tells  you,  that  his  pro- 
clamation, with  a  penalty  annexed,  is  of  such 
force,  that  where  the  penalty  is  annexed,  if 
it  is  broken,  the  party  is  subject  to  it,  and  is 
liable  to  be  imprisoned  for  non-payment.  He 
if»y$  that  the  party  is  seized  a||d  brought  into 


the  court  of  the  chief  justice  criminal.r-I  would 
ask  a  question  of  Mr.  Wright.  Has  this  justice 
criminal  a  commission  to  try  offences P 

Wright,  He  has  the  king's  commiaswn 
to  try  and  to  hear  all  causes  when  they  come 
before  him.  He  brings  them  to  the  governor, 
who  signs  them ;  and  till  the  governor  baa 
signed  them,  they  are  not  valid.   ' 

Q,  But  when  the  eovernor  has  once  signed 
them,  has  this  gentleman  the  jurisdiction  to  try 
offenders? — A,  The assesseur criminal,  and  the 
officer  fiscal,  who  sits  as  judge  with  him,  brings 
their  opinion  to  the  governor,  who  bears  and 
approves  of  their  opinion,  and  signs  it. 

Do  you  make  any  distinction  between  one  part 
of  the  island  and  another  ?— The  arraval  of  St. 
Phillip's  is  so  exempt  from  all  kind  of  juris- 
diction (at  least  was,  when  I  was  there),  that  it 
is  a  rule  in  the  island,  that  if  any  body  dies, 
comes  by  their  death  by  any  accident,  drowned 
and  fished  up,  that  the  criminal  assesseur, 
with  I  believe  the  fiscal  and  bis  officers,  goes 
to  the  dead  body.  They  take  the  thumb,  and 
say.  Who  killed  youP  This  is  a  form  they  go 
through  by  way  of  bringing  about  a  kind  of 
inquisition  taken  by  a  coroner.  Whenever  they 
have  occasion  to  go  there,  they  ask  the  go- 
vernor leave,  if  within  the  arraval ;  and  there 
is  a  particular  instance  of  a  ioldier'a  wife  beings 
killed  by  her  husband. 

Suppose  a  person  is  guilty  of  a  murder  within 
the  arraval,  whom  is  he  tried  by  ?— The  assea* 
seur  criminal  goes  and  takes  inquisition.  That 
be  does  not  do,'  till  be^has  the  govemor'a  leave. 

Suppose  a  person  is  murdered,  and  the  mur- 
derer IS  found  ont,  to  be  sure  yon  don't  M 
the  murderer  escape  with  impunity  P—Ne. 

Now  let  me  ask  you,  within  the  arraval  by 
whom  is  he  tried  P— The  governor  appoints, 
but  he  generally  appoints  the  assesseur. 

Then  the  governor  does  not  try  him  him- 
•df  P— He  never  tries  any  thing  of  the  sort. 

Then  he  deputes  somebody  to  try  himP— 
Yes. 

Suppose  in  lesser  offencea,  of  theft  or  riot, 
does  he  not  appoint^  other  people  P-<-iD  small 
offences,  the  mustastaph. 

Mr.  Just.  Gould.  Gentlemen,  there  was 
in  consequence  of  this  affair,  a  proelamatioD, 
that  no  memorial,  unless  for  mercy,  could  be 
presented,  unless  it  was  first  signed  by  an  ad- 
vocate, admitted  in  their  courts.  He  says  that 
the  king  in  council  issues  upon  appliestioo, 
alterations,  which  are  registered  in  the  court  of 
royal  government ;  which  includes,  as  1  underw 
stand  him,  both  the  civil  and  the  criminal  jo- 
risdiction.  He  says  that  the  defendant  being 
much  teased  by  the  plaintiff,  by  repeated  ap- 
plications, directed  Mr.  Wright  to  enquire  what 
sort  of  a  man  he  was.  He  tells  you,  that  the 
plaintiff's  father  has  some  small  vineyards ; 
that  the  plaintiff  is  a  lover  of  politics  ;  that  he 
spends  Awe  days  in  seven  in  talking  of  |)oljtios  ; 
that  at  that  time  he  believes  the  plaintiff  had  oo 
property  at  all.  Then  he  speaks  as  to  the  cha- 
racter of  Mr.  Mostyn.  It  seems  not  to  be  dis# 
'  at  least  but  he  is  ap  officer,  apd  a  man  of 
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IS  grcAt  hnmanitj  as  possible:  no  one  ez- 
tttiDS  b«s  tenderer  feeliogs,  and  his  conduct  in 
gnueral  ts  in  that  manner.  Then  this  gentle- 
BtB  ffoes  through  the  whole  detail  of  these 
•ereru  writings  which  have  been  read  to  yoo, 
which,  as  I  said  before,  1  shall  not  take  np 
J9UV  time,  for  the  reasons  I  ba?e  already  given 
too;  in  repeating  over  again,  for  yon  have 
oeard  them  all  read.  He  tells  yon,  amongst 
other  thin^,  that  the  inhabitants  of  the  arraval 
seat  a  petitien  to  Mr.  Mostyn  that  the  regula- 
lioo  might  contiooe,  and  not  be  altered,  as  the 
plaintiff  desired.  He  tells  yoo,  that  the  plain- 
tiff* haTing  been  with  the  general's  aid-do-camp, 
this  witness  met  him,  and  civilly  desired  him  to 
point  ont  what  ha  wbhed ;  that  it  ehoald  be 
done.  He  ssy  s  there  was  one  Mr.  Vedall  that 
acMd  as  an  interpreter,  and  a  priest,  one  Sesruy, 
that  joined  with  Mr.  Wright  to  press  the  plain- 
tiff to  go  home  and  mind  his  affairs,  and  not 
to  bring  himself  into  trouble.  Then  this  gen- 
tleman swears,  that  Mr.  Vedall  sard  from  the 
plaintiff  as  interpreter,  that  he  would  come 
with  160  men  to  back  his  petition,  or  with  a 
petitioa  backed  wtib  150  men.  This  gentle- 
man says,  he  understood  by  that  a  mob.  I  shall 
presently  state  to  vou,  as  I  have  already  hinted 
to  yon,  the  mistake  in  that  respect.  He  says 
thm  was  a  k>n^  oonversatioo  by  Vedall  with 
the  plaintiff,  as  bis  Interpreter,  to  desire  him  to 
desist:  he  still  repeated  the  same.  Then  be 
says  that  he  informed  the  governor,  that  there 
were  people  that  he  understood  were  to  ac- 
oompnny  this  man  as  s  mob  'the  next  day. 
That  the  general  sent  for  the  officers  to  meet 
him  the  next '  morning.  They  acoardingly 
canae.  A  large  number  of^people  were  ex- 
pected, bnt  only  four  people  of  the  inferior 
order  brought  a  petition.  Thev  were  dis- 
missed to  go  home  pesceably .  That  the  result 
of  the  whole  was,  that  the  plaintiff  was  ba- 
aisbed  from  the  island.  He  says,  that  the  de- 
feodant  sent  him  the  witness  to  ihe  chief  jus^ 
tioes  dvil  and  criminal,  who  are  both  Minor- 
^oios,  to  ask  what  was  the  governor's  power 
in  this  case?  They  sent  word  back,  that  his 
power  extended  over  the  man  in  aoy  .shape  be 
pleased ;  and  it  he  chose  to  banish  bim^  be 
might ;  they  would  answer  it  with  their  ears. 
He  carried  the  answer  to  the  defendant;  but 
however,  doubting  himself  of  the  law,  the  as- 
sesseor  civil  delivered  him  an  order,  in  writing, 
which  was  dated  in  1590;  and  that  imported, 
that  though  it  was  very  6t  for  the  governor  to 
ask  the  advice  of  the  assesseurs  civil,  yet  that 
the  governor  was  not  by  any  means  bound  to 
Mlow  it ;  that  it  was  not  decisive,  as  in  mat- 
ters of  propeny .  He  savs,  that  the  assesseur 
civil,  npon  this  occasion,  lent  his  officer,  which 
be  called  bis  tipsuff,  to  the  governor,  to  sp- 
pnhtad  the  plaintiff,  who  accordingly  was 
taken,  was  kept  in  prison  about  five  days,  and 
iben  hsoisfaed. 

Then  be  tells  yoo,  upon  his  cross-examioa- 
tioo,  that  Allimoodo  makes  wine  and  sells  it  in 
grass,  hot  not,  as  be  believes,  in  reUil.  He 
HJ9  that  the  Wmor^mik  laagoage  is  vary  had 
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Spanish.  Then  he  is  desired  to  look  at  the 
paper;  for  be  had  a  paper,  with  which,  in 
giving  his  evidence,  he  refreshed  his  memory : 
but  upon  looking  to  the  words  is  that  paper 
relative  to  the  150  men,  the  words  that  he  has 
set  down  arte, 

**  The  same  day  Mr.  Fabrigas  came  for  an 
answer  to  his  petition,  he  told  the  governor's 
secretary,  that  he  should  come  the  next  day 
with  a  petition  of  people  concerned  in  grapen 
and  wine,  which  they  would  sign  and  come 
with  themselves,  to  the  number  of  150." 

So  that  you  see  this  geotieman  says,  as  I 
apprehend  him,  (  I  don't  know  whether  this 
paper  that  he  has  now  produced  is  the  original 
paper  that  he .  set  down  the  minutes  on  for  re- 
collection and  for  remembrance  at  the  time;  I 
don't  know  whether  that  is  se  or  not— bow - 
ever,  it  may  be  a  copy  of  it)  he  said  he  set  it 
down  upon  loose  pieces  of  paper  at  firat.  If 
that  be  the  case,  the  strong  probability  is,  that 
this  entry  tbst  I  have  read  to  you  must  have 
been  set  down  ret^ently  after  the  conversation. 
Yon  see  the  words  are,  that  it  was  to  be  159 
people  concerned  in  grapes  and  wines.  Then 
ne  tells  you,  that  npon  the  11th  thegsvemor 
and  the  field-officers  met,  and,  as  you  beard 
upon  bis  original  examination,  received  a  me- 
morial by  four  men  signed  by  blank  persons 
—  you  see  the  number  is  left  blank.  This 
gentleman  says  he  cannot  recollect  the  number* 
He  says  he  was  counting  them,  but  be  believes 
there  were  more  than  40,  between  41  and  47^ 
he  can't  be  exact ;  but  the  number  of  persons 
bv  whom  it  is  siloed  is  in  this  cony  blank. 
'The  purport  of  this  memorial  is  to  desire  that 
the  old  practice  may  be  pursued.  To  which 
he  answered  by  the  officers,  that  they  should 
return  home,  and  behave  aa  good  and  peacea- 
ble subjects  to  his  majesty  ought  to  do.  I 
have  anticipated  it.  1  see  ne  says,  according 
to  his  memory,  there  were  from  41  to  47  sig« 
aatores.  There  were  a  great  many  marks^ 
yon  understand,  to  this  petition  delivered  by 
the  tour  men.  He  can't  say  he  counted  it 
through,  and  can't  affirm  what  tbe  number 
was.  He  was  further  examined :  and  he  ssts, 
that  upon  strict  enquiry  it  did  not  appear  tEat 
above  one  in  ten  supported  the  plamtiff^s  do- 
sire  ;  he  is  sure  he  allows  a  greater  proportion 
than  the  truth  was :  and  he  savs  he  informed 
the  defendant  Mr.  Mosiyn  of  that.  He  made 
the  enquiry  at  the  defendant's  request,  in  order 
to  discover  the  sense  of  the  inhabitants. 

John  Pleydell,  aid-du-camp  to  tbe  governor, 
says,  that  on  the  9tb  of  September  1771,  the 
plaintiff  asked  him  to  see  the  governor.  He 
told  him  if  he  had  any  thing  for  the  governor, 
he  would  deliver  it.  After  a  little  nesitatioi^ 
the  plaintiff  delivered  a  memorial,  and  desired 
him  to  tell  the  governor  he  should  come  the 
next  day  accompanied  by  200  or  950  inbabi- 
UnU  of  St.  Phillip's.  He  ssys  he  carried  the 
memorial  to  the  governor^  and  told  him  what 
the  plaintiff  bad  said ;  upon  which  be  says, 
tbst  the  govemor  that  day  sent  to  tbe  oom^ 
officen  of  the  oorps  to  neet  al  th^ 
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goTemor't  (be  next  morning,  to  see  how  he 
should  recei?e  the  plaintiff,  and  the  people  that 
were  to  coane  with  him.  Now  here  yon  see  in 
the  evideuoe  giveo  by  this  Mr.  Pleydell,  there 
is  not  that  explanation  of  the  nature  of  the  end 
and  desi^  of  these  300  or  850  people  beings  to 
come  with  him,  as  there  is  ra  that  memo- 
randum that  Mr.  Wright  produced :  for  this  is 
in  general  said  900  or  950  people.  And  I  can't 
help  remarking  to  you,  that  it  seemed  to  make 
an  impression  on  the  governor,  and  to  alarm 
him :  for  it  was  upon  hia  delivering  this  mes- 
nge  to  him  that  Pleydell  says  he  did  denre 
the  field  and  commanding  officers  of  the  corps 
to  assemble  the  next  morning,  to  see  how  he 
should  receive  the  plaintiff  and  the  people  that 
were  to  aooompaoy  him.  But  he  says,  in- 
stead of  the  plaintiff  and  such  a  number  of 
people,  four  men  came  the  next  day  and 
Drought  a  menforial.  He  belieyes  all  the 
commanding  officers  were  there.  He  was  told 
by  the  governor  that  the  sense  of  all  the  offi- 
cers was,  that  the  plaintiff  should  be  taken  up 
as  a  dangerous  and  seditious  person :  be  says 
lie  had  consulted  the  Minorquin  judges,  and 
their  opioien  was  the  same  with  the  military 
cfficers.  He  says  this  gentleman  is  ai^  inha- 
bitaot  of  the  arrava),  just  by  the  glacis  of  the 
fort :  and  says  that  he  kept  bis  father's  vine- 
yard :  and  that  the  defendant,  far  from  being 
a  tyrannical  over-bearing  man,  is  one  of  much 
temper  a«d  humanity,  and  the  witness  served 
onder  him  the  last  war. 

Upon  his  cross-examination,  he  understood 
by  the  phuatiff 's  saying  he  should  bring  900 
•r  850  Dsen,  that  it  was  to  enforce  oijgive 
weight  to  his  petition,  to  certify  that  that  was 
their  opinion  ;  that  is,  that  they  coscurred  in 
the  plaintiff's  opinion :  hut,  says  he,  so  many 
people  coming  together  is  an  act  in  itself  of  a 
tumultuous  kmd.  He  says  the  people  in  ge- 
neral wished  to  have  Mr.  Johnston's  regulalion 
coolAMied.  As  to  the  memorial  that  was 
brought  by  the  four  men,  he  did  not  read  it, 
•nd  had  it  not  in  his  hand ;  but  by  iust  the 
svjperfieial  glance  bo  had  of  it,  he  thinks  there 
nil^t  be  50  or  60  names  to  it. 

Robert  Hudson,  fort- adjutant,  says,  that 
Ufon  the  10th  or  11th  of  September,  the  mus- 
tastaph  of  St.  Phillip's  told  him,  that  upon  de- 
livering  out  a  proclamation  (though  1  ought 
Bot  to  sum  that  up,  for  what  this  Alliroundo 
•aid  is  no  sort  of  evidence) — but  he  says  that 
having  received  this  intelligeuoe  (so  far  it  is 
maleruil)  he  did  give  the  governor  an  infbrma- 
lion  of  it:  the  governor  was  then  in  Mahon. 
He  says,  that  before  tlie  plaintiff  made  this  oh- 
joetioo,  he  never  heard  any  objections  to  Mr. 
Johnston's  regalation ;  that  it  was  to  prevent 
the  wine  from  turning  sour,  by  being  sold  in 
that  hurrying  sort  of  way  ;  that  great  qoanti- 
tics  of  it  produce  fluxes  and  other  diseases 
among  the  garrison,  for  there  are  few  cellars  it 
•eesis  in  the  garrison.    He  says  after  this  re- 

Silatioo,  in  several  years  experience,  none  of 
e  wine  did  torn  sour.    Then  there  was  a 
toestbn  that  oocured  to  me  to  ask,  wliethar 


the  serving  it  out  in  this  >Poring  manner  did 
not  influence  the  price.  They  said,  no,  be- 
cause the  afforation  fixed  the  price  that  it  could 
not  exceed  it. 

Colonel  Patrick  Mackellar  says  he  knows 
the  plaintiff;  he  was  called  Red  Toney:  1 
suppose  be  has  red  hair.  He  says  be  faors  a 
very  bad  character ;  that  he  was  a  seditious, 
troublesome,  drunken,  shuffling  fellow;  that 
he  had  many  complaints  against  him  from  two 
mustastaphs.  He  was  in  the  island  from  1736 
to  1750,  and  again  from  May  1760  to  last  May. 
He  tells!  you  the  arraval  of  St.  Phillip's  is  sur- 
rounded by  a  lime-wall  on  one  side,  and  the 
other  side  a  ditch ;  that  the  arraval  is  a  roy  aUy , 
where  the  governor  has  a  greater  power  than 
any  where  else ;  that  the  judges  can't  inter- 
fere bnt  by  the  governor's  consent. — ^That  cor- 
responds exactly  with  the  explanation  that  Mr. 
Wright  gives. — He  says,  in  other  parts  of  the 
island  there  are  jurats,  but  in  the  royalty  there 
is  only  this  mustastaph,  who  is  appointed  by 
the  governor  or  commander  in  chief,  and  is  st 
pleaaure  disphused  by  him.  He  takes  oare  of 
weights,  measureSp  and  markets,  and  of  all 
wine  and  the  expenditure  of  it,  and  settles 
little  disputes  between  the  inhabitants  in  the 
first  instance.  That  the  mas^istrates  at  Mahoa 
put  the  afforation  within  their  jurisdictions. 
This  mustastaph  does  not  make  any  afforation 
himself,  but  acquiesces  under  that  of  Mahon : 
he  only  signifies  the  afforation  that  has  been 
made  at  Mahon.  The  Mioorquins  are  in  ge- 
neral governed  by  the  Spanish  laws.  When 
it  serves  their  purpose,  they  plead  the  English 
laws.  Some  are  well  affected  to  our  country ; 
some  are  not.  He  attended  the  ^vemor  ooce 
or  twice  on  account  of  the  plaintiff;  and  he 
says  that  the  general  opinion  of  all  the  offi- 
cers waSf  that  the  plaintiff  was  a  dangerous 
person,  and  thai  it  was  proper  to  take  him  up 
and  bring  him  to  punishment ;  and  were  of 
opiaion  to  banish  him.  He  seys  the  defen- 
dant is  a  good  officer,  a  polite  well-bred 
man,  that  he  carried  his  command  in  the 
genleelest  manner,  and  is  a  person  of  great 
bamanity. 

On  his  cross-examination  he  says,  that  be 
and  the  other  field-officers  met  by  the  defen- 
ant's  desire,  to  know  what  was  tneir  opinion 
upon  tliis  business.  Two  of  the  jddges  of  the 
island  thought  it  entirely  in  the  governor's 
breast  to  do  as  be  pleased  ;  but  there  was  no 
trial.  He  does  not  recollect  whether  ma^ 
Norton  was  of  that  opinion :  it  was  tlie  opinion 
of  the  majority.  He  was  asked  whether  major 
Rigby  was  of  that  opiaion  or  not  ?  He  says 
he  can't  say  how  that  was,  but  does  not  re- 
member that  any  one  officer  ifissented  from 
that  opinion. 

Then  Edward  Blakeney,  secretary  to  the 
governor  of  that  name,  is  examined.  He  says 
that  nothing  can  be  executed  in  the  arraval  of 
St.  Phillip's  but  by  the  governor's  permission : 
it  is  a  royalty  ;  he  has  the  absolute  govern- 
ment there.  He  says  that  gen.  BlalKeney  a 
faw  oMiatha  aflar  his  anrivai  ia  the  yaar  174% 


^^'1  FitMgai  f>.  'Maagn. 

Wished  \mn  Franciscan  friaw  into  Spain  or 
lu\^:  that  was  in  time  of  peace.  He  aajs 
tbm  was  afterwards  by  a  great  deal  of  inter- 
Mka  \eaTe  giren  to  tiiose  people  Co  return. 
U€  tt^a  that  the  power  itself  was  never  dia- 
poted,  and  he  took  it  to  be  handed  down  from 
tbe  Spaniards,  by  whose  laws,  as  you  observe, 
the  Mmorquins  are  governed,  and  at  their  own 
raiaesC.  He  says  the  judges  have  applied  to 
the  witness  fcr  the  governors  leave  to  execute 
meeases  in  the  arraval.  He  says  the  late 
Idnc^  sent  four  reginaents  to  relieve  the  troops 
stationed  there,  (an  order  of  humanity,  like  his 
majesty)  and  to  have  all  the  wives  and  children 
bnnigbt  home:  however,  a  priest  took  a  liking 
to  one  of  the  young  women,  and  would  not 
deliver  her  up.  The  priest  was  banished  ;  the 
conaequenoe  of  which  was,  the  gprl  was  de- 
livered up,  and  the  priest  was  brouf^ht  back 
again.  He  gives  tnese  as  three  mstances 
where  people  were  banished  from  the  island. 
He  says  that  theae  friars,  two  Franciscans, 
were,  sbs  he  believes,  natives,  Minorqutns.  This 
is  the  parole  evidence  that  is  given  on  the 
pait  of  the  defendant.  1  have  already  stated 
la  yoa  the  substance  of  all  that  written  evi- 
you  have  heard  it,  and  you  are  fully 
of  all  the  circumstances  attending  this 
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Now,  gentlemai,  it  is  for  your  consideration, 
whether  the  defendant,  general  Mostyn,  has 
made  out  his  justification;  whether  he  has 
proved  that  the  defendant  was  guilty  of  a  riot, 
and  of  a  disturbance,  and  that  he  endeavoured 
to  excite  and  to  atir  up  a  mutiny  and  a  sedition 
in  the  garrison.  If  that  u  the  case,  I  should 
iBMgine,  gentlemeo,  the  plaintiff  will  appear  to 
yon  as  a  person  of  a  veiy  dangerous  disposi- 
tion ;  and  that  aome  very  strict  methods  must 
be  neeeasary  to  be  taken  in  such  a  situation,  in 
order  to  preserve  the  {pirrison,  and  to  prevent 
an  insurrection.  If  it  is  insinuated  to  tne  sol- 
diera  that  they  are  abused  by  the  officers  under 
the  governor,  by  the  governor's  connivance, 
or  by  his  remissness;  we  will  say,  though  he 
has  no  kind  of  interest  in  it,  but  by  his  gross 
ecoouragement,  they  are  oppressed  and  im- 
med  upon ;— suppose  such  a  persuasion  should 
be  infused  into  the  people  composing  the  gar- 
rison, I  think  it  is  very  clear,  and  I  need  not 
argue  to  you,  to  shew  what  dangerous  conse- 
ipieoces  may  result  from  that.  Then  you 
will  consider  how  this  case  stands  in  that  re- 
spect. You  see  that  this  person,  aAer  several 
jean  (a  new  regulation  having  been  made  by 
governor  Johnston)  is  far  setting  up  agaio  and 
reviving  an  old  regulation  made  in  1,753 ;  and 
that  he  could  not  prevail  so  to  do.  Then  the 
sense  of  the  island  was  to  be  taken.*  It  is  in 
the  governor's  power  to  rescind  this,  as  I  ap- 
prehend, because  It  is  not  disputed  but  that  by 
his  commiasioo,  according  to  his  plea,  he  is 
(Dtmsted  with  the  whole  civil  and  military 
covemoient  of  the  island:  and  I  presume, 
lowever,  if  be  wa?  to  have  made  such  an  alter- 
afioo,  be  had  aotbority  to  do  it :  the  governor 
i^uelf,  ia  shorty  is  sntrusted  with  it.     Then 


this  person  wants  to  set  that  old  boalBess  oa 
foot  again ;  and  he  doea  produce,  (for  so  I 
must  take  it  from  the  writing  which  that  gen- 
tleman has  produced)  he  does  mean  to  shew  to 
the  governor;  that  there  are  a  vast  number  of 
people  of  his  sense  in  the  affair.  The  misfor- 
tune of  it  is,  however,  that  this  is  not  expressly 
conveyed  to  the  governor ;  because,  aecording 
to  the  whole  belief  of  the  agent,  though  be 
understood  that  it  was  meant  to  give  weight 
to  the  petition,  not  to  proceed  to  direct  vio- 
lence ;  for  what  1  can  fiod,  that  was  not  direct- 
ly explained  to  general  Mostyn.  Now  yoa 
will  consider  upon  this  evideqce,  whether  yoa 
are  satisfied  that  this  was  such  a  behaviour  ia 
the  plaintiff,  as  to  anord  a  just  conclusion,  that 
he  was  a  man  that  was  about  to  stir  up  a  sedi- 
tion and  a  mutiny  in  the  garrison ;  or  whe- 
ther he  meant  no  more  than  earnestly  to  press 
bis  suit,  and  to  endeavour  to  obtain  redress 
from  what  seemed  to  him  to  be  a  grievance. 
If  you  shall  see  it  in  that  latter  iisbt,  to  be 
aure  there  b  no  question  at  all  th^t  ne  will  be 
entitled  to  recover  in  this  action.  As  for  the 
damagea,  1  shall  not  aay  a  word  upon  that 
matter,  because  it  is  your  province  to  consider 
on  it  upon  all  the  circumstances.  Then  there 
is  another  consideration,  which  will  be  a  legal 
consideration:  that  supposing  you  should  ha 
of  opinion  that  this  was  really  a  seditions  beha» 
vionrinthis  plaintiff,  which  yon  will  consider 
of,  and  also  whether  he  actedin  auch  a  manner 
as  to  atir  up  sedition,  you  will  be  pleased  to  ' 
say,  that  when  you  bring  in  your  verdict.  The  , 
next  thing  is,  that  supposing  you  see  the  plain- 
tiff's conduct  in  that  light  as  a  mutinous  pur- 
pose, whether  the  defimdant  could  be  warranted 
to  proceed  in  that  manner.  That  is,  to  be  aure, 
a  matter  of  very  great  consequence.  '  It  is  not 
like  persons  in  tbiscountry,  in  England,  where 
no  freeman  shall  be  banished  his  country; 
which  is  carried  to  such  an  extent,  that  lord 
Coke  tells  ua,  that  it  is  not  in  the  power  of  the 
king  to  send  a  man  aeainst  his  will  even  to,  be 
the  lord- lieutenant  of  Ireland  (I  don't  believe 
there  are  many  gentlemen,  that  would  tecoil 
at  that) ;  but  it  could  not  be  done,  because  it 
would  be  an  exile:  you  ^rive  a  man  against 
his  vrili  out  of  his  native  country.  But  how- 
ever, this  is  a  case  voo  see  in  a  conquered  bland, 
in  a  ceded  island.  And  certainly  I  should 
conceive  myself,  that  if  in  a  gamson  where 
it  is  absolutely  necessary  to  keep  down  aH 
these  mutinous  spirits,  from  the  apparent  rea- 
son of  danger,  that  it  must  certainly  be  hiw- 
ful  fbr  the  governor  at  least  to  lav  a  man  up  in 
prison  that  is  turbulent.  But  1  should  doubt  a 
great  deal  myself ;  it  will  be  a  matter  that  yon, 
gentlemen,  will  have  an  opportunity  to  consider, 
if  you  please,  if  you  shall  be  of  opinion  that 
the  plaintiff's  behaviour  was  seditious;  an^ 
that  18  the  reason  that  I  desire  you  to  attend  to 
that,  and  tell  me,  when  yon  give  in  your  ver- 
dict. It  would  be  carrying  matters  to  a  very  ; 
great  length  indeed,  in  my  apprehension,  to  ' 
aay,  that  you  should  exile  and  banish  a  man 
from  hia  native  country.     I  cannot,  sitting 
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here,  and  as  at  present  adfised,  think  that  even 
in  such  a  situation  that  could  be  warranted.  I 
cannot  think  but  that  a  person  migbt  be  se- 
eored  and  confined,  in  order  to  be  brougbt  to 
trial,  and  properly  punished  for  it  I  leave 
it  to  you  under  these  observations,  and  you 
will  consider  upon  the  whole  of  it,  what  da- 
uages  you  shall  please  to  give  to  the  plain- 
tiff. As  to  the  defendant,  you  hear  the  cha- 
racter he  bears  from  all  the  witnesses:  a  man 
•f  great  humanity,  who  has  been  guilty  of  an 
inordinate  use  ot  his  power,  but  not  with  a 
malevolent,  bad,  and  wicked  design.  To  be 
sure,  you  will  not  deal  out  the  damages  with 
the  same  view  as  you  would  against  a  man 
that  acted  clearly  and  demonstrably  with  ma- 
lice. It  is  your  province,  gentlemen,  to  con- 
sider all  the  circumstances,  and  to  give  in  your 
verdict  accordingly. 

The  jury  withdrew,  and  in  about  an  honr 
retamed,  and  gave  in  their  verdict  for  the  plain- 
tiff, with  3,000/.  damages,  and  all  costs  of  suit. 
—And  at  the  same  time  said,  that,  in  their  opi- 
nion, the  plaintiff  was  not  guilty  of  mutiny  or 
•edition,  or  acted  in  any  way  tending  thereto. 

FUBTHER  PrOCEBDINOS  IN  THIS  CaUSE. 

The  counsel  for  the  defendant,  while  the 
jury  withdrew  to  consider  their  verdict,  ten- 
dered  to  the  judge  minutes  of  a  bill  of  excep- 
tions ;  and  on  the  fourth  day  of  Michaelmas- 
term,  the  Court  of  Common-Pleas  was  moved 
for  a  new  trial. 

The  defendant's  counsel  made  his  motion  on 
two  grounds. 

•  First,  for  excess  of  damages :  alledging  that 
the  jury  had  proceeded  on  a  misUke,  for  they 
had  found  that  the  plaintiff  was  not  guilty  of 
mntiuy  or  sedition ;  wheress  he  insisted  it  was 
most  plain  from  the  written  evidence,  that  the 
plaintiff  had  endeavoured  to  make  the  garrison 
believe  that  he  was  their  friend. 

Secondly,  that  a  new  trial  ought  to  be 
granted,  because  this  action  could  not  be  main- 
tained, as  the  Court  had  no  jurisdiction. 

The  rule  to  shew  caose  was,  of  course, 
granted. 

Oa  the  35tb  of  November,  Mr.  Jnst.  Gould 
reported  the  evidence,  which  agreed  with  the 
pnnted  trial.  On  the  S6th,  it  was  solemnly 
argued  on  the  first  objection  of  excess  of  da- 
mages, the  Court  not  permitting  the  defend- 
ant's counsel  to  aiigue  the  second  objection,  as 
they  said  it  woul|l  be  mtroducing  a  new  mode 
of  practice,  which  ndnt  eventually  be  preju- 
dicial tosuitora;  and^,  the.bill  of  exceptions 
went  with  the  record  to  the  court  of  King*s- 
bench,  that  was  the  psoper  ^urt  to  determine 
•nit. 

Lord  Chief  Justice  De  Grey  delivered  his 
opinion  to  the  following  purport. 

I  have  always  considered  this  mode  of  ap- 
plication for  a  new  trial,  as  very  salutary  to  the 
suitore,  who  may  be  injured  by  mistakes;  and 
likewise  to  the  jory,  as  it  reforms  their  errony 


if  they  commit  any,  and  is  a  happy  substitute 
for  the  much  more  grievous  proceeding  that 
the  common  law  bad  directed.  With  regard 
to  the  interposiiion  of  the  courts  of  justice  on 
the  quantum  of  damages,  where  the  subject  of 
the  suit  is  contract,  the  Court  has  an  easy  rule 
to  go  by  in  rectifying  the  mistakes  of  the  jury^ 
because  there  is  a  certain  test  and  standard. 
As  fur  instance,  if  a  man  should  bring  an  action 
on  a  note  for  a  100/.,4ind  the  jury  should  give 
for  damages  1,000/.  under  the  idea  of  in- 
terest, they  would  go  upon  a  misuken  prin- 
ciple, as  it  is  certain  the  party. could  not  have 
sustained  an  injury  adequate  to  that  compensa- 
tion :  the  damages  would  be  excessive,  and  the 
Court  would  correct  it.  But  in  personal 
wrongs,  it  is  much  more  difficult  to  draw  a 
line.  I  do  not  go  so  far  as  to  say,  that  in  per- 
sonal wrongs  the  Court  will  never  interpose^ 
even  upon  the  article  of  excessive  damages,  if 
they  are  outrageous,  and  appear  so  to  the  Court ; 
that  is,  as  my  brother  Gould  expressed  it,  if  it 
appears,  in  giving  the  damages,  that  the  jury 
did  not  act  with  deliberation,  but  with  passion, 
partiality,  or  corruption.  As  for  instance,  if 
two  ordinary  men  should  quarrel  at  an  ale- 
house, and  one  should  give  the  other  a  fillip 
upon  the  nose,  and  1,000/.  should  be  given 
for  damages,  which  is  ten  times  more  than 
both  the  parties  are  worth,  such  damages 
would  be  evidence  that  the  jury  had  not  acted 
with  the  deliberation  that  the  administratbn  of 
justice  requires.  It  is  a  personal  tort,  but  the 
damages  are  excessive.  There  are  other  cir- 
cumstances, where  the  Court,  even  upon  exces- 
sive damages,  might  interpose:  and  I  think 
the  counsel  for  governor  Mostyn  have  verj^ 
wisely  endeavoured  to  ground  themselves  upoa 
such  a  principle  in  this  cause ;  which  is,  that 
the  jury,  in  assessing  the  compensation  for  the 
injury,  have  preceded  on  a  mistake.  It  is 
possible  that  in  many  instances  that  mistake 
may  arise  from  the  direction  of  the  Court ;  for 
the  Court  may  perhaps  direct  the  jury  to  at* 
tend  to  a  circumstance,  that  in  point  of  law  is 
not  proved,  or  is  not  the  subject-matter  for  their 
consideration :  or  it  is  possible  thst  the  jury 
may  so  mistake  the  evidence,  as  to  believe  the 
fact  to  be  true,  when  it  is  not  so :  then  it  comes 
to  1)0  a  proper  motion  for  a  new  trial,  because 
the  veniict  is  contrary  to  evidence.  Or  the  • 
jury  may  give  credit  to  such  circumstances, 
which  either  have  not  been  proved,  or  are  not 
true,  and  they  may  agc:ravate  the  damages 
upon  that  account :  they  then  act  under  a  mis* 
take,  which  most  certainly  ouffhtto  be  rectified. 
That  is  the  ground  upon  which  the  present  ap- 
plication is  made.  But  if  you  consider  it  la 
your  own  .mind,  it  will  necessarily  result  to  this 
propnsition,  that  the  jury  have  found  a  fact 
contrary  to  evidence.  As  my  brother  Davy 
was  aware  that  there  might  be  some  difficulty 
in  maintaining  that  proposition,  he  put  it  into 
another  shape,  and  said  it  was  a  circumstance 
that  was  proper  for  the  jury  to  consider  as  a 
ground  for  mitigating  the  damages ;  instead  of 
which,  they  had  from  that  circumstance  ag- 
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fimlcd  tbe  damtgea.  So  that,  apoo  the 
wMe,  it  wUl  •till  recur  to  the  same  proposi- 
tioa,  t\nt  tli9y  have  acted  upoo  a  mistake,  in 
fiViBg  ai^^avated  damages  upon  a  tact,  which 
they  have  foand  contrary  to  efideoce.  For 
tbejr  were  onanimoosly  of  opioioo,  that  what 
the  plaiDtiff  did,  was  not  done  with  any  sedi- 
tions view,  or  tending  thereto,  but  was  an 
earnest  pressing  of  a  suit  to  be  relieved  from  a 
grievance  aupposed.  That  was  the  enquiry 
they  were  particularly  ordered  by  my  brother 
Goold  to  naake  ;  and  that  was  the  answer  that 
they  ^ve.  Now,  it'  in  point  of  fact,  they  were 
80  mistaken,  as  that  they  onght  not  to  have 
been  of  opinion  that  the  plaintiff  did  not  act 
with  a  aeditiona  view,  but  was  only  pressing 
importunately  a  suit  for  relief  from  a  supposed 
grievance^  then  they  have  ffiven  damages  upon 
a  fake  sttpposition ;  they  have  given  such  as 
are  not  pcoportionate  to  the  injury  received. 
The  argument  then  seems  to  me  to  come  to 
Ihia,  that  they  have  believed  a  fact  which  they 
«wgbt  not  to  have  believed,  because  the  proof 
was  against  it*  We  are  therefore  to  consider, 
whether  the  damages  ought  to  have  been  raised 
so  high  or  not.  And  there  are  two  cases  in- 
sisted opott.  One  is  the  behaviour  of  Mr.  Fa- 
brigas,  as  tending  to  raise  disorder  and  sedition 
in  tbe  government.  The  other  is  the  conduct 
of  governor  Alosty  n,  in  extenuation  of  damages, 
as  acting'  under  a  mistake,  and  having  t&ea 
the  beat  advice  the  nature  of  his  situation 
wooU  admit.  In  order  to  understand  this,  we 
must  see  for  a  moment  the  situation  the  go- 
vernment stood  in. 

This  island  was  conquered  in  1708.  The 
conquerers  (no  matter  in  what  mode)  had 
a  right  to  impose  what  laws  they  pleased. 
Upon  tbe  cession  of  tbe  island,  by  the  eleventh 
article  of  the  treaty  of  Utrecht,  part  of  the  right 
of  the  conqueror  was  given  up ;  for  It  is  stipn- 
bted,  that  the  Inhabitants  shall  enjoy  their 
hoDouTO,  estates,  and  religion.  So  tar  there- 
Aire  the  right  of  the  conqueror  is  restrained  ; 
hot  with  regard  to  tbeir  laws,  there  was  no 
stipulation,  nor  was  it  ever  nnderstood  so  by 
sober  people.  It  is  Well  known  that  the  earl 
of  Stanhope  and  the  duke  of  Argyle,  as  pleni- 
poteatiaries  upon  this  subject,  and  afterwards 
my  kird  BoKngbroke,  did  assure  the  inhabi- 
tants, that  they  should  enjoy  their  own  rights 
and  privileges,  still  subject  to  the  supreme  do- 
minkm  of  the  conqueror.  Those  rights  and 
privileges  which  they  were  to  enjoy,  were  the 
estaUi^ed  municipal  laws  of  the  island,  under 
such  regulations  as  the  legishiture  of  this  coun- 
try iiiouid  impose  upon  them.  This  assu- 
rance, made  at  tkat  time,  has  been  attended  to 
by  gwvemment  ever  since ;  for  they  have  had 
the  cDfOyment  of  their  privileges  so  assured  to 
ibem,  and  have  had  such  regulations,  as  the 
government  and  the  nature  of  afiairs  have  from 
tne  to  time  required. 

The  king  in  oooocil,  in  the  year  1753,  (upon 

sevemJ  complaints  having  been  made  against 

gesetal  Anstrutber,  who  had  been  tb^  gover- 
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1753 ;  by  whioh  tbe  king  in  council  intended 
to  provide  against  that  oppressire  power  of  the 
governor,  which  the  uhabitants  had  com- 
plained of,  and  that  the  people  of  the  island 
should  be  at  liberty  to  sell  their  wines  at  the 
price  fixed  by  the  jurats  of  the  different  ter- 
minos.— These  powers  were  soon  found,  or 
thought,  to  be  abused ;  which  occasioned  a 
representation  to  be  made  by  the  then  governor 
to  the  king  in  council,  whicn  prodpced  the  new 
regulation  of  1753,  which  leaned  on  the  other 
side,  as  the  natives  said  :  for  as  the  former  was 
supposed  to  [^ve  too  much  power  to  the  roaffis- 
trates  of  the  island,  making  them  independent 
of  the  governor ;  so  this  threw  too  much  power 
mto  the  hands  of  the  governor,  and  laid  them 
too  much  at  his  mercy. 

There  is  one  thing  mentioned  in  my  brother 
Gould's  report,,  which  I  think  proper  to  take 
notice  of,  because  it  should  not  be  so  mistaken. 
One  of  tbe  witnesses  in  the  cause  represented 
to  the  jury,  that  in  some  particular  cases,  espe* 
oially  in  criminal  matters,  the  governor  resident 
upon  the  island  does  exercise  a  legislative 
power.*  It  waa  gross  ignorance  in  that  person 
to  imagine  such  a  thing.  1  may  say,  it  waa 
impossible,  that  a  man  who  lived  upon  the 
iaiand,  in  the  station  he  had  done,  should  not 
know  better,  than  to  think  that  the  governor 
had  a  civil  and  criminal  power  vested  in  him. 
In  the  island,  the  p^Temor  is  the  king's  ser- 
vant: his  commission  is  from  the  king,  and 
he  is  to  execute  the  power  he  is  invested  with 
under  that  commission,  which  is  to  execute  the 
laws  of  Minorca  under  such  regulations  as  the 
king  shall  make  in  council.  How  does  it  stand 
after  the  conquest  of  this  island  in  1757,  by 
the  French,  and  the  relinquishment  of  it  upon 
the  peace  P  When  general  Johnston  was  sent 
as  deputy -governor,  he  thought  fit  to  make  a 
new  regulation.  Now,  I  conceive,  it  was  a  vain 
imagination  in  the  witnesses  at  the  trial,  (for 
we  don't  want  to  ffo  to  Minorca  to  understand 
the  consitution  or  that  island)  it  therefore  was 
a  vain  imagination  in  the  witnesses  to  say,  that 
there  were  five  terroinos  in  the  island  of  Mi- 
norca. I  have  at  various  times  seen  a  multi- 
tude of  authentic  documents  and  papers  rela- 
tive to  that  island,  and  I  do  not  believe,  in  any 
one  of  them,  that  the  idea  of  the  arraval  of  St. 
Phillip's  beinff  a  distinct  jurisdiction  was  ever 
started.  Mahon  is  one  of  the  four  terminos : 
St.  Phillip's  ai\d  all  the  district  about  it,  is  com* 
prebended  within  the  termino  of  Mahon.  But, 
aowever,  as  it^appmko  lie  near  the  glacis  of 
the  fortification,^  ano-ztAe  governor's  power  (I 
don't  mean  his  legiH  authority)  being  there 
greater  than  it  otay  bain  more  distant  parts  of 
the  island,  there  has  been  a  respect  shewn  him, 
m  decency  perhaps  to  the  governor,  which  baa 
prevented  the  msgistratea  interfering  without 
his  knowledge.  But  to  suppose  that  there  is  a 
distinct  jurisdiction,  separate  from  the  govern- 
ment of  the  island,  is  ridiculous  and  absurd :  it 
is  what  1  never  did  hear  of,  till  it  was  men- 

*  Vide  Mr.  WrigbiV^denoei  imie*     i 

N 


i7y] 


14  GEORGE  lU. 


Action  Jbr  False  Impmonment-^ 


[180 


tioned  id  my  brother  GoaM'g  report.  General 
Johnston  matle  an  altera\ioD  in  the  arra?al  of 
8t.  Phillip's,  which  is  a  district  of  a  mile  or  two 
in  circumference,  with  some  fevr  hundred  in- 
habitants. He  divided  this  into  a  snbdiFision 
of  four  other  districts,  and  annulled  by  his  own 
authority  the  regulation  of  1752,  respectiug^ 
the  mode  by  which  the  wines  were  to  be  sold. 
A%  far  as  appears  in  this  cause,  he  did  that 
without  authority.  If  he  had  the  sanction  of 
fovernment,  his  instructions  should  have  ap- 
peared, if  the  defendant  intended  to  avail  him- 
self of  them.  I  only  mean  to  be  understood, 
^bat  general  Johnston  had  no  authority  to  su- 
persede the  order  of  counsel  by  bis  own  power ; 
but  at  the  same  time  it  seems  to  be  a  very  sa- 
lutary provision  ;  and  if  he  had  represented  it 
to  the  kingr  in  council,  no  doubt  trat  it  would 
have  been  approved  of.  I  may  say  that 
the  inhabitants  approved  of  it,  because  from 
that  time  there  never  has  been  any  complaint 
of  it.  A  few  years  ago  there  were  a  multitude 
of  complaints  brought  against  the  arbitrary 
acts,  as  they  were  called,  and  the  oppressive 
conductofthis  very  general  Johnston.  They 
were  heard  in  a  full  council  with  a  great  deal 
of  solemnity  for  a  great  number  of  days, 
and  the  council  came  into  a  resolution  upon 
them.  This  alteration  of  the  order  in  17A2 
was  not  one  of  their  charges  aeainst  him ; 
therefore  it  is  olear,  that  the  inhabitants  of 
thr  arraval  did  sot  at  that  time  think  it  an 
oppression. 

We  come  now  to  the  point  of  time,  when 
Mr.  Fabrira  complained  of  it.  1  will  not 
condemn  him  for  referring  to  the  order  of 
council.  He  had  a  right  to  know  whether  this 
alteration  of  governor  Johnston  was  made  by 
authority,  and  whether  it  had  the  effect  of  the 
power  of  the  king  in  council ;  therefore  I  do 
not  condemn  the  thing  itself.  Mr.  Fabrigas 
not  having  met  with  that  success  which  he  ex- 
pected, (though  governor  Mostyn,  1  think,  till 
the  time  of  the  arrest  and  commitment,  acted 
with  a  great  deal  of  caution,  judgment,  and 
prudence,  I  can  almost  say  impartiality)  and 
not  being  satisfied  with  the  opinion  of  the  go- 
vernor upon  the  representation  and  defence  of 
Allimundo,  which  he  had  never  seen,  desires  to 
see  it.  His  petition  is  rejected.  This  produces 
a  peevish  application  again  and  agam  to  the 
governor,  and  frpm  one  complaint  another 
arises.  New  grievances  are  supposed  to  be 
reoeived,  not  only  by  Mr.  Fabrigas,  but  by  the 
inhabitants  of  the  arraval  at  large :  and  1  can- 
not say  that  1  approve  of  the  manner  in  which 
be  did  prosecute  his  claim  :  the  effect  of  it  is 
another  thing.  He  certainly  did  not  observe 
that  decency  and  respect  to  the  governor  which 
he  ought  to  have  done.  If  the  governor 
did  not  attend  to  his  complaints,  the  king  in 
council  was  open  to  him.  We  all  know,  that 
the  way  to  the  king  in  council  has  been  pur- 
sued very  often,  where  the  governor  has  not 
attended  to  the  complaints  of  the  Minorqoins. 
His  expressions  indeed  have  the  appearance  of 
kttauUty  and  respect;  but  >et  thtre  is  a  petu- 


lauce  in  the  continuing  bis  petitions,  which 
might  disturb  the  governor.  Thus  the  matter 
goes  on  ;  this  man  still  complaining,  and  ear- 
nestly pressing  of  his  suit  upon  a  grievancs 
suppoM,  till  tbe  secretary  informed  the  go- 
vernor, that  the  plaintiff  would  come  next  day 
with  his  petition  backed  with  ISO  of  the  dealers 
in  grapes  and  wine.  This  it  is  that  is  supposed 
to  alarm  the  governor.  Now  1  will  not  reflect 
so  much  upon  the  honour  of  any  governor  of 
the  garrison  of  fort  St.  Phillip's,  as  to  suppose, 
that  he  really  thought  his  garrison  was  in  any 
more  danger  than  this  court  is  at  the  present 
moment ;  nor-  wilt  I  suppose,  that  if  he  did 
think  his  garrison  was  in  danger,  that  be  would 
have  taken  such  feeble  means  to  defend  it. 
The  governor  was  disconcerted  by  tbe  petu- 
lance of  the  man,  and  was  off  his  guard  ;  and 
though  he  took  the  advice  of  those  who  were 
the  proper  persons  to  advise  him  there,  yet  he 
must  have  too  much  sense  to  imagine,  that  the 
advice  they  gave  him  was  such  as  he  could 
either  in  Taw  or  reason  follow.  I  am  not 
speaking  now  of  the  law  of  this  island ;  but 
it  is  totally  contrary  to  all  principles,  and 
to  every  idea  of  justice  in  any  country. 
But  the  next  day,  this  petition  is  presents 
by  four  men  only.  Then  there  is  an  end 
of  all  danger  to  tbe  garrison  and  the  govern- 
ment ;  and  you  plainly  see  no  disturbance  was 
meant ;  nor  is  there  any  evidence  of  his  solicit- 
ing the  people,  of  his  breeding  cabals  among 
them,  or  exciting  any  tumult  or  disorder.   TIm 

Elaintiff  had,  to  say  the  worst,  only  behaved 
imself  ill  in  the  mode  of  his  importunity  ;  and 
when  he  was  open  to  the  laws  of  that  coutitry 
(for  such  laws  I  presume  there  must  be)  if  he 
had  offended,  he  might  have  been  prosecuted 
in  the  courts  of  criminal  jurisdiction.  Whether 
he  acted  improperly,  from  not  having  suc- 
ceeded in  prevailing  upon  the  majority  of  the 
people  to  think  he  was  right  in  desiring  to  in- 
force  tbe  order  of  1752,  is  not  the  question : 
the  people  seemed  to  be  content  with  l[lie  varia- 
tion, or  deviation,  made  by  general  Johnston. 
Now  when  all  these  matters  are  over,  this  man 
is  committed  to  prison  ;  and  there .  is  tbe  first 
complaint :  and  I  must  take  it  upon  this  mo- 
tion, that  it  was  a  false  imprisonment.  If  the 
governor  bad  secured  him,  nay,  if  he  bad 
barely  committed  him,  that  be  might  have  been 
amenable  to  justice;  and  if  he  had  imnaediately 
ordered  a  prosecution  upon  anv  part  of  bis  con- 
duct; it  would  have  been  another  question,  and 
might  have  received  a  different  consideration. 
But  he  commits  him  to  the  worst  prison  in  the 
island ;  and  in  a  wav  which  I  cannot  <»nceive 
came  from  general  Mostyn.  What  could  in- 
duce him  to  use  a  man  ^  ith  such  hardship  and 
inhumanity  P  Was  not  putting  him  into  prison 
sufficient?  Why  was  he  to  be  deprived  of  tbe 
society  of  his  wife  and  children,  without  being 
allowed  any  thing  for  his  sustenance  but  br^ad 
and  water,  and  to  lie  uJM>n  tbe  floor  P  In  this 
condition  he  remains  for  six  days :  then  comes 
a  second  imprisonment ;  for  I  take  the  whole 
year  to  be  a  continuation  of  tlie  false  imprison- 
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nnU  He  ib  iheo  coDfined  od  boanl  a  ship, 
ttadfir  the  idea  of  a  baoisbroeDt  to  CarthHvena. 
1  do  believe  Mr.  Most^n  waa  led  into  this,  an- 
der  the  old  practice  ol  the  island  of  Minorca,  by 
wbich  it  waa  UHual  to  banisli :  I  aiippoae  the 
aid  Minorqoias  thou((bt  fit  toadviae  him  to  this 
nwaTOre.  But  the  i^oferaor  knew  that  be  could 
BO  more  impriaoD  him  for  a  twelvemonth,  than 
that  be  could  inflict  the  torture;  yet  the  toi^ 
tare,  an  well  as  baoishment,  was  the  old  law  of 
Minorca,  which  lell  of  course  when  it  came 
into  our  poeaesaion.  Every  English  governor 
knew  he  could  not  inflict  the  torture ;  the  con- 
atiiution  of  this  country  put  an  end  to  that  idea. 
This  inao  is  then  dragged  on  board  a  ship,  with 
web  circumstances  of  inhumanity  and  hard- 
abip,  as  I  cannot  believe  of  general  Mostyn  ; 
and  be  is  carried  into  a  foreign  country,  and  of 
all  countries  the  worst;  for  1  believe  there  are 
direefioos  given,  that  no  persons  should  go  to 
Spain,  or  be  permitted  to  quit  the  port  of  Car- 
thageoa.  All  his  continuance  in  Spain,  I  look 
upoo  aa  m  continuance  of  the  false  imprison- 
meot ;  because  every  constraint  upon  personal 
liberty,  without  le^al  authority,  is  a  false  iro- 
priaoDment:  and  if  a  captain  leaves  a  sailor 
upoa  a  desert  island,  though  he  is  lefi  at  liberty 
there,  yet  the  keeping  biro  from  that  place  to 
wbich  be  had  a  right  by  law  to  come,  is  an 
imprisonment. 

if  upon  proper  cause  the  courts  of  justice 
there  bail  in  a  judicial  way  exercised  any  power 
which  their  laws  would  have  supported,  and 
which  the  laws  of  this  country  might  not,  what 
the  effect  of  that  would  have  been  has  nothing 
to  do  with  this  cause ;  for  now  we  take  it  upon 
the  general  issue,  Not  Guilty.    In  this  case, 
the  man  has  been  imprisoneo  under  circum- 
stances of  great  hardship  for  twelve  months, 
and  kept  from  the  communication  of  his  family 
and  his  own  concerns.    In  this  situation  he 
brings  his  action ;  and  the  jury  have  thought 
fit  to  ^re  3,000/.  damages.  To  be  sure,  3,000/. 
is  an  immense  sum  for  a  Minorquin  to  recover : 
my  brother  Davv  thought  proper  to  use  the 
ezpreaaion  of  its  being  an  outrageous  sum .    To . 
my  what  is  the  value  of  the  liberty  of  a  man's 
person,  secluded  from  bis  family,  under  circum- 
stances of  hardship,  for  twelve  months,  is  a  diffi-  ^ 
cult  matter.  Men's  minds  will  vary  much  about 
it :  I  sbould  think  one  thin^,  another  would 
think  another.   1  n  th  is  case  of  personal  wrongs, 
what  has  the  law  said  ?  The  law  has  said,  that  < 
a  jur^  of  twelve  men  shall  be  the  judges  to  de- 
termine and  assess  the  compensation  for  that 
personal  wrong.    We  cannot  but  recollect  what 
passed  in  those  unfortunate  afiairs  that  happen- 
ed aboot  the  secretary  of  state  and  a  printer's 
boy.     A  servant  is  uken  up  under  a  mistake, 
and  carried  to  a  better  house  than  his  own,  is 
fed  with  better  provisions  than  he  had  of  his 
own,  and  'm  treated  better  than  he  would  have 
bem  treated  when  at  home ;  yet  he  brings  an 
•dioo  of  hUe  imprisonmeot,  and  has  300/. 
s.*  It  was  more  than  he  could  earn  for 
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years.  The  Court  was  applied  to  for  a  ne# 
trial,  upon  excessive  damages.  What  did  ths 
Court  say  F  (and  I  neier  heard  their  judgment 
in  that  matter  arraigned)  *'  We  are  not  the  ju- 
dicature to  determine  upon  the  deliberate  judg^ 
ment  of  a  jury,  upon  such  a  subject  as  this. 
Have  the  jury  exercised  their  judgment?  or,  is 
there  any  imputation  upon  their  conduct  ex- 
cept the  idea  of  the  compensation  not  being 
proportioned  P  Not  at  all.*'  How  can  a  court 
of  iostice,  that  is  to  determine  upon  law,  set  a 
value  upon  this,  and  say,  it  is  wrong  P  What 
would  be  the  consequence  of  it  ?  If  we  say  this 
is  wrong,  we  must  say  what  is  right.  Then 
we  are  to  tell  the  jury,  "  You  are  not  to  find 
3,000/."  «•  May  we  find  S,000/.  1,000/.  500/. 
or  100/.  r  Tell  us  where  you  tliink  we  should 
be  right?"  **  We  must  not  tell  you ;  we  hare 
no  authority  to  do  that ;  but  you  must  not  give 
outrageous  damages."  For  though  I  may 
know  in  my  own  mind  whereabouts  I  should 
compensate  the  injury,  without  saying  whether 
it  would  be  more  or  less  than  this,  yet  I  cannot 
prescribe  to  tbe  jury  what  1  think  the  value  of 
personal  liberty.  But  it  is  said,  that  the  go- 
vernor did  what  he  could  in  his  situation ;  out 
was  mistaken.  If  he  was  mistaken,  it  is  a 
matter  of  mitigation  before  the  jury,  and  it 
comes  exactly  to  the  same  point.  1  presume 
it  was  pressed  before  the  jury,  and  they  paid 
such  attention  to  it  as  tbey  thought  proper ; 
and  therefore  it  would  be  totally  evoking  the 
cause  from  its  proper  determination  to  say,  that 
the  jury  ought  to  give  some  other  damages  than 
they  have.  As  to  the  ground  on  which  the 
defendant's  counsel  have  made  this  motion,  it 
arises  from  an  accident,  and  I  think  an  acci- 
dent which  waa  very  properly  provided  for : 
for  had  it  not  been,  that  tlie  learned  judge  who 
tried  the  cause  had  particularly  in  terms  recom* 
mended  the  consideration  of  this  point  to  the 
jury,  and  taken  their  answer,  the  defendant 
could  not  have  had  any  ground  to  apply  for  a 
new  trial.  In  my  opmion,  the  learned  judge 
did  very  right,  and  acted  with  great  prudence 
and  justice  to  the  parties,  and  to  the  future 
questions  that  may  arise  in  this  cause;  for  it 
looks  as  if  the  parties  from  the  beginning  in- 
tended to  apply  either  here  or  elsewhere.  Nov 
it  is  a  ver^  different  question,  whether  the  go- 
vernor of  Minorca,  findipg  a  subject  mutinous 
and  seditious,  and  disturbing  his  government, 
can  arrest  and  imprison  him  ?  or,  whetlier  be 
can  justify  what  he  Ifas  done,  the  jury  having 
found  that  he  was  neither  mutinous  nor  sedi- 
tious ?  Had  they  found  the  contrary,  that  fact 
might  have  been  taken  into  consideration  in  a 
court  of  justice ;  but  as  they  have  exercised 
that  jurisdiction  the  constitution  has  given  them, 
I  think  there  ought  not  to  be  a  new  trial. 

Mr.  Just.  Gou/d  said,  that  the  Court  was  not 
warranted  in  determining '  that  the  damages 
were  excessive,  without  breaking  in  upon  the 
fundamental  principles  of  the  constitution. 

Mr.  Just.  Blackttone  observed,  that  these 
damages  copld  qot  be  called  9ngry  or  vindiotivt 


*83] 


14  GEORGE  III. 


Action Jor  Fabe  Imprisonment — 


n»i 


Araasfes,  as  the  iojary  was  as  ontrageout  at 
the  damages  could  be  excessive. 

Mr.  Just.  Nares  declared,  that  Mr.  Fabrigas 
had  been  imprisoned  and  treated  in  snob  a 
'manner  that  he  did  not  care  to  repeat. 
-  The  whole  bench  were  unanimous  in  refusing 
a  new  trial,  and  the  rule  was  consequently  dis- 
charged. 

F4|tTH£R  Proceedings  in  the  Cause  of  Fa- 

.    BRIQAS    AND  MOSTTN. 

The  Court  of  Common  Pleas  having  refused 
ptvemor  Mostyn  a  new  trial,  he  resorted  to  a 
Writ  of  Error,  which  was  allowed  on  the  14th 
of  December  1773. 

On  the  16th  of  December  he  was  obliged  to 
put  in  bail. 

A  rule  was  given  to  transcribe  the  record  in 
Hilary  term,  1774. 

The  first  Scire  Facias  issued  in  Easter 
term. 

The  second  Scire  Fadas  issued  in  the  same 
terra,  on  the  16th  of  May,  returnable  in  Tri- 
nitV'term.  '' 

Mr.  Fabrigas,  the  defendant  in  error,  was 
served  with  a  summons  on  the  7th  of  June, 
that  the  plaintiff  might  have  time  to  assign 
errors  till  judge  Gould  had  put  his  seal  to  the 
bill  of  exceptions. 

On  the  8ih  of  June,  judge  Gould  came  into 
the  court  of  King's-bencb,  and  acknowledged 
bis  seal. — ^The  errors  were  assigned  on  the  16th 
of  June.  The  defendant  pleaded  in  nulla  e$t 
erraium  on  the  20th.— A  Concilium  was  moved 
for  on  the  S  1st  of  June.— It  was  set  down  for 
argument  for  the  first  Friday  in  Michaelmas 
term. 

It  was  argued  on  Tuesday  the  15th  of  No- 
Tamber  1774 ;  and  the  record  is  as  follows  : 

**  The  Record  of  the  Proceedings  in  Fabrigas 
and  Blostyn. 

'<  The  Writ  of  Error. 

«  As  ^et  of  Trinity-term,  in  the  14th  year 
jOf  the  reigu  of  king  Ueorge  the  third. 

*^  Our  lord  the  king  sent  to  his  trusty  and 
well-beloved  sir  William  de  Grey,  knight,  his 
chief  justice  of  the  bench,  his  close  writ,  in 
these  words  ;  that  is  to  say :  George  the  third, 
by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland,  king,  defender  of  the  faith,  &c. 
To  our  trusty  and  well-beloved  sir  William  de 
Grey,  knight,  our  chief  justice  of  the  bench, 
greeting.  Forasmuch  as  in  the  record  and 
process,  as  also  in  giving  of  judgment  in  a 
plaint  which  was  in  our  court  before  you  and 
your  associates,  our  justices  of  the  bench,  by 
our  writ  between  Antbonv  Fabrigas  and  John 
Mostyn,  esq.  of  a  plea  oi  trespass,  assault,  and 
false  imprisonment,  as  it  is  said,  manifest  error 
'  hath  intervened,  to  the  grest  damage  of  the 
ittiid  John,  as  by  his  complaint  we  are  informed : 
wor  willing  that  the  said  error  (if  an^r  be)  be 
duly  amended,  and  full  and  sueedy  justice  done 
to  tht  said  parties  in  this  bentlfi  do  command 


you,  that  if  jadgroent  be  given  thereupon}  then 
yon  send  to  us  distinctly  and  plainly,  nnder 
your  seal,  the  record  and  process  of  the  said 
plaint,  and  all  things  touching  the  same  and 
this  writ ;  so  that  we  may  have  them  in  fifteen 
days  of  St.  Hilary,  wheresoever  we  shall  tbea 
be  in  England ;  that  inspecting  the  record  and 
process  aforesaid,  we  may  cause  further  to  be 
done  thereupon  for  amending  the  said  error,  as 
of  right,  and  according  to  the  law  and  custom 
of  England,  shall  be  meet  to  be  done.  Witness 
ourielf  at  Westminster,  the  6th  day  of  De- 
camber,  in  the  14th  year  of  our  reign,  Hil.  A.  L. 

<«  The  Return  to  the  Writ. 

*^  The  Answer  of  sir  William  de  Groj, 
knight,  chief  jostice  within  named.^The  re- 
cord and  procesa  of  the  plaint  within  mentioned, 
with  all  things  touching  the  same,  I  send  be- 
foro  our  lord  the  king,  wheresoever,  &c.  at  a 
day  within  contained,  in  a  certain  record  to  the 
wnt  annexed,  at  I  am  within  commanded, 
&c.  WnxiAM  de  Grbt. 

'<  Pleas.  Inrolled  at  Westminster  before  sir 
William  de  Groy,  knight,  and  his  brethren, 
justices  of  his  miyesty's  court  of  Common 
Bench,  of  Easter- term,  in  the  19th  year  of  the 
reign  of  our  sovereign  lord  George  the  third, 
by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland,  king,  defender  of  the  faith,  and  so 
forth.    Rolls  616  and  617. 

«  The  Declaration. 

**  In  the  Common  Pleas.  London  to  wit. 
John  Mottyn^  late  of  Westmioster,  in  the  county 
of  Middlesex,  esquire,  was  attached  to  answer 
Anthony  Fabrigas  of  a  plea,  wherefore  he 
with  force  and  arms  made  an  assault  opon  the 
said  Anthony  at  Minorca,  (to  wit)  at  London 
aforesaid,  in  the  parish  of  Saint  Mary*le-Bow, 
in  the  ward  of  Cneap,  and  beat,  wounded,  and 
ill-treated  him,  and  there  imprisoned  him,  and 
kept  and  detained  him  in  prison  there  for  m 
long  time  without  any  reasonable  or  probable 
cause,  contrary  to  the  laws  and  customs  of 
this  realm,  against  the  will  of  the  said  Anthony, 
and  compelM  the  said  Anthony  to  depart  from 
and  leave  Minorca  aforesaid,  where  the  aaid 
Anthony  was  dwelling  and  resident,  and  carried 
and  caused  to  be  earned  the  aaid  Anthony  from 
Minorca  aforesaid,  to  Carthsgena  in  the  domi- 
nions of  the  king  of  Spain,  against  the  wilt  of 
the  said  Anthony  ;  wnereby  the  said  Anthony 
was  put  to  great  expence  and  trouble,  and  the 
goods  and  effects  of  the  said  Anthony  there 
were  diminished,  lost,  spoiled,  and  consumed^ 
and  the  family  of  the  said  Anthony  were 
brought  to  great  want  and  diMress,  and  the 
said  Anthony,  during  all  the  said  time,  was 
thereby  deprived  of  the  comfort  of  his  aaid 
family  :  and  also  wherefore  the  said  John  with 
force  and  arms  OMuie  another  assault  upon  the 
said  Anthony  at  Minorca,  (to  wit)  at  London 
aforesaid,  in  the  parish  and  ward  aforeaaid,  and 
beat,  wounded,  and  ill-treated  him,  and  there 
imprisoned  him,  and  kept  and  detained  him 
there  iu  priien  for  a  long  time,  without  sny 
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TfMOQmbW  or  probable  cause,  contrary  to  the 
bwi  and  casloms  of  this  realm,  a(|ratoat  the 
will  of  the  said  Aotbooy ;  aad  did  ottwr  wroii|(8 
to  him,  to  tbo  great  damai^e  of  the  said  Ao- 
tboay,  and  agaiost  the  peace  of  our  lord  the 
now  liiDg :  aiod  ibereupoo  the  said  Anthony, 
by  Richard  Gregory,  bis  attorney,  complains, 
that  the  aaid  John,  on  the  first  day  of  Septem- 
ber, in  the  year  of  our  Lord  177 1,  with  force 
aad  anna,  (to  wit)  with  swords,  staves,  sticks, 
aad  fiato,  made  an  assault  upon  the  said  An- 
thony, at  Minorca,  (lo  wit)  at  London  aforesaid, 
in  the  parish  of  St.  Mary- le*  Bow,  in  the  want 
of  Cheap,  and  beat,  wounded,  and  ill-treated 
biao,  and  then  and  there  imprisoned  him,  aud 
kept  and  detained  him  in  prison  there  for  a  long 
time,  (to  wit)  for  the  space  of  ten  months,  with* 
oat  any  reasonable  or  probable  cause,  contrary 
to  the  laws  and  customs  of  this  realm,  against 
the  will  of  the  said  Anthony,  and  compelled 
tbe  aaid  Anthony  to  depart  from  and  leare 
Minorca  aforesaid,  where  the  said  Anthony  was 
then  dwelling  and  resident,  and  carried  and 
caused  to  be  carried  the  said  Anthony  from 
Afinorca  aforesaid  to  Carthagena,  in  the  do- 
■uniona  of  the  king  of  Spain,  against  the  will 
of  the  said  Anthony  ;  whereby'  the  said  An- 
thooy  was  then  and  there  put  to  great  expence 
and  trouble,  and  the  goods  and  effects  of  the 
taid  Anthony  there  were  diminished,  lost, 
spoiled  and  consumed,  and  the  family  of  tbe 
said  Anthony  were  thereby  brought  to  great 
want  and  distress,  and  the  said  Anthony  during 
all  the  said  time  was  deprived  of  the  comfort  of 
bis  said  family  ;  and  also,  for  that  tbe  said 
John  oo  the  said  first  day  of  September,  in  the 
year  of  oor  Lord  1771  aforesaid,  with  force  and 
arms,  (to  wit)  with  swords,  staves,  sticks,  and 
ists,  made  another  assault  upon  tbe  said  An- 
thony, at  Minorca,  (to  wit)  at  London  afbre- 
aaid,  in  the  parish  and  ward  aforesaid,  and  then 
and  there  beat,  wounded,  and  ill-treated  him, 
and  then  and  there  imprisoned  him,  and  kept 
and  detained  him  there  in  prison  for  a  long 
time,  (to  wit)  for  the  space  of  other  ten  months, 
witboat  'any  reasonable  or  probable  cause, 
CDotrary  to  the  laws  and  customs  of  this'realm, 
against  the  will  of  the  said  Anthony ;  and 
then  and  there  did  other  wrongs  to  nim  tHe 
aaid  Anthony,  to  the  great  damage  of  the  said 
Anthony,  and  against  tlie  peace  of  our  said  lord 
the  king:  and  thereupon  the  said  Anthony 
aaitb,  that  he  is  injured  and  hath  sustained 
danaage  to  the  value  of  19,000/.  And  thereof 
he  briogeth  sait,  &c. 

M  Tbe  Plea. 

<*  And  tbe  said  John,  by  James  Dagge  his 
attorney,  comes  and  defends  the  force  and  in* 
jury,  and  says  he  is  not  guilty  of  the  premises 
above  laid  to  his  charge  in  manner  and  form  as 
tbe  said  Anthony  hath  above  complained  there- 
of against  him;  and  of  this  he^puts  himself 
upon  tbe  country,  lee.  and  tbe  said  Anthony 
dotb  so  Jikewiae.  And  for  further  plea  in  this 
bebaff  as  to  the  making  the  said  assault  upon 
tbe  uiA  Anthony  hi  the  first  count  m  the  mid 
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daclaration  neotMned.  and  Imtuig  and  ill- 
treating  him,  and  imprisoning  him,  and  keep- 
ing and  detainiuff  him  in  prison  for  the  said 
space  of  time  in  the  said  declaration  mentioned, 
and  compelling  the  aaid  Anthony  to  depart 
from  and  lea\e  Minorca  aforeaaidl,  and  carry-* 
ing  and  causing  to  be  carried  the  aaid  Anthony 
from  Minorca  aforesaid  to  Carthagena,  in  the 
dominions  of  the  king  of  Spain,  by  the  said 
John  above  supuosed  to  have  been  done ;  he 
the  said  John,  by  leave  of  the  court  here  for 
this  purpose  first  bad  and  obuined,  according 
to  the  form  of  the  statute  in  that  case  made 
and  provided,  says,  that  the  said  AntbonjF 
ought  not  to  have  or  maintain  his  said  action 
thereof  against  him  the  said  John,  becauae  he 
says  that  he  the  said  John,  at  the  said  time, 
he.  and  long  before,  was  governor  of  the  said 
island  of  Minorca,  and  during  all  that  time  was 
invested  with  and  did  hold  and  exercise  all  tbe 
powers,  privileges,  and  authorities,  civil  and 
military,  belonging  and  relating  to  the  govern* 
ment  of  the  said  island  of  Minorca,  in  parts  be- 
yond the  seas;  and  the  said  Anthony  before 
tbe  said  time  when,  &c.  (to  wit)  on  the  said  Ist 
day  of  September,  in  the  year  aforesaid,  at  the 
said  island  of  Minorca  afuresaid,  was  guilty  of 
a  riot  and  disturbance  of  the  peace,  order,  and 
government  of  tbe  said  island,  and  was  endea- 
vouring to  create  and  raise  a  mutiny  and  sedi- 
tion amoni(  the  inhabitants  of  the  said  island, 
in  breach  of  the  peace,  violation  of  the  laws, 
and  in  subversion  of  all  order  and  government ; 
whereuoon  the  said  John,  so  being  governor  of 
the  said  island  of  Minorca  as  aforesaid,  at  the 
said  time  when,  &c.  in  order  to  preserve  the 
peace  and  government  of  the  said  iaiand,  was 
obliged,  and  did  then  and  there  order  the  said 
Anthony  to  be  banished  from  tbe  said  island  of 
Minorca,  and  to  leave  and  quit  the  said  island. 
And  in  order  to  banish  and  send  the  said  An- 
thony from  and  out  of  the  said  island,  did  then 
and  there  for  that  purpose  ^ntly  lay  hands 
open  the  said  Anthony,  and  did  then  and  there 
seize  and  arrest  him,  and  did  keep  and  detain 
the  aaid  Anthony,  before  be  could  be  banished 
and  sent  firom  out  of  the  said  island,  for  a  abort 
space  of  time,  (to  wit)  for  the  space  of  six  days 
then  next  following ;  and  afterwards,  to  wit, 
on  the  7th  day  of  September,  in  tbe  year  afore- 
aaid,  at  Minorca  aforesaid,  did  carrv  and  cause 
to  be  carried  the  said  Anthony,  on  board  a  cer- 
tain vessel,  from  tbe  island  of  Minorca  afore- 
said to  Carthagena  aforesaid,  as  it  waa  lawful 
for  him  to  do  for  the  cause  aforesaid,  which  are 
the  same,  making  tbe  said  assault  upon  tbe 
said  Anthony  in  the  first  count  of  the  said  de- 
claration mentioned,  and  beating  and  ill-treat- 
ing him,  and  imprisoning  him,  and  keeping 
and  detaining  bim  in  prison  for  the  aaid  space 
of  time  in  the  said  first  count  of  the  said  decla- 
ration mentioned,  and  compelling  tbe  said  An- 
thony to  depart  from  and  leave  Minorca  afbre- 
aaid,  and  carrying  and  causing  to  be  earned 
the  aaid  Anthony Trom  Minorca  to  Carthagena, 
in  tbe  dominiona  of  tl^e  king  of  Spain,  whereof 
the  ni^  ADthopy  bath  abqve  oomplained  agaioal 
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him :  and  this  he  is  readjr  to  verify.  Where- 
fore he  prays  judgment  if  the  said  Anthony 
ought  to  ha?e  or  maintain  his  said  action  there- 
of against  htm,  &c.  without  this  that  the  said 
John  was  guilty  of  the  said  trespass,  assault, 
and  imprisonment,  at  the  parish  of  St.  Mary  le 
Bow,  in  the  ward  of  C^eap,  or  elsewhere  out  of 
the  said  island  of  Minorca  aforesaid. 

"  Thomas  Walxbb. 

"  The  Replication. 

"  And  the  said  Anthony,  as  to  the  said  plea  of 
lim  the  said  John,  by  him  secondly  above 
pleaded  in  bar,  as  to  the  said  assaulting  the 
said  Anthony  in  the  said  first  count  of  the  said 
declaration  mentioned,  and  beating  and  ill- 
treating  him,  and  imprisoning  him,  and  keep- 
ing and  detaining  him  in  prison  for  the  said 
space  of  time  in  the  said  declaration  mentioned, 
and  compelling  the  said  Anthony  to  depart 
fh>m  and  leave  Minorca  aforesaid,  and  carry- 
ing and  causing  to  be  carried  the  said  Anthony 
from  Minorca  aforesaid  to  Carthagena,  in  the 
dominions  of  the  king  of  Spain,  by  the  said 
'  John  above  done,  protesting  that  ihe  said  plea, 
and  the  mattera  therein  contained  are  insuffi- 
cient in  law  to  bar  the  said  Anthony  from 
maintaining  his  said  action  against  the  said 
John.  For  replication  in  this  £*half,  he  saith, 
that  the  said  Anthony  ought  not,  by  reason  of 
any  thing  bv  the  said  John  above  in  pleading 
alleged,  to  be  barred  from  having  his  said  ac- 
tion thereof  maintained  against  him  ;  because, 
he  saith,  that  the  said  John,  of  his  own  wrong, 
and  without  such  cause  as  the  said  John  hath 
above  in  his  said  plea  alleged,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  assaulted  the  said 
Anthonv,  and  beat  and  ill-treated  him,  and  ini- 
prisoued  him,  and  kept  and  detained  him  in 
prison  for  the  said  space  of  time  in  the  said  de- 
claration mentioned,  and  compelled  the  said 
Anthony  to  depart  from  and  leave  Minorca 
aforesaid,  and  carried  and  caused  to  be  carried 
the  said  Anthony  from  Minorca  aforesaid  to 
Carthagena,  in  the  dominions  of  the  king  of 
Spain  aforesaid,  in  manner  and  form  as  the 
said  AntHonj|f  bith  above  complained  against 
him ;  and  this  he  prays  may  be  enquired  of  by 
the  country.  And  the  said  John  doth  ao 
likewise.  John  Glynn. 

«<  Award  of  the  Venire. 

*^  Therefore,  as  well  to  try  this  issue  as  the 
said  other  issue  between  the  said  parties  above 
joined,  it  is  commanded  to  the  sherifls,  that 
they  cause  to  come  here,  in  three  weeks  of  the 
,  floiy  Trinity,  twelve,  &c.  by  whom,  &c.  and 
who  neither,  &c.  to  recognize,  &c.  because  as 
well,  &c« 

**  At  which  day  the  jury  between  the  said 
parties  of  the  plea  aforesaid,  was  respited  here 
until  on  the  morrow  of  All  Souls  then  next 
following,  unless  su:  Henry  Gould,  knight,  one 
of  the  king's  justices  of  the  bench  here  as- 
signed-by  form  of  the  statute,  &c.  should  fint 
•oiaei  on  Fridaj  the  3nd  of  July  last  pasty  at 


the  Guildhall  of  the  city  of  London.  And 
now  here  at  this  day  cometh  the  said  Anthony* 
by  his  said  attorney,  and  the  said  justice,  before 
whom,  &c.  hath  sent  here  his  record  in  these 
words. 

«  The  Postea. 

*'  That  is  to  say,  afterwards,  on  the  day  and 
in  the  year,  and  at  the  place  within*  mentioned, 
come  as  well  the  within- mentioned  Anthony 
Fabrigas  as  the  within -named  John  Mostyn,  by 
their  attornies  within- named,  before  sir  Henrv 
Gould,  knight,  one  of  the  justices  of  the  bencb 
within-named,  and  ceruin  of  the  jurora» 
whereof  mention  is  within  made,  summoned  to 
be  upon  that  jury,  (that  is  to  sav)  Thomas 
Zachary,  Thomas  Asbby,  David  Powell,  and 
Walter  £wer,  being  required,  come,  and  on 
that  jury  are  sworn ;  and  because  the  rest  of 
the  jurora  of  the  same  jury  do  not  appear,  there- 
fore eight  other  persons  of  ihe  by-standers, 
being  by  the  sherifis  within- written  hereunto 
elected,  at  the  request  of  the  said  Anthony,  and 
by  the  command  of  the  said  sir  Henry  Gould« 
are  now  newly  set  down,  whose  names  are 
affiled  in  thfe  within-written  panuel,  according^ 
to  the  form  of  the  statute,  &c.  which  said 
jurore  60  newly  set  down,  (that  is  to  say)  Wil- 
liam Tomkyn,  Gilbert  Howard,  Thomas  Boul- 
by,  and  John  Newball,  John  King,  James 
Smith,  William  Hurley,  and  James  Selby, 
being  also  required,  come  likewise,  and,  toge- 
ther with  the  said  other  jurora  before  inipan- 
nelled,  are  tried  and  sworn  to  speak  the  truth  of 
the  mattera  within  contained  ;  who,  upon  their 
oath  say,  that  as  to  the  firet  issue  within-joined, 
the  said  John  Mostyn  is  guilty  of  the  pi-emises 
within  laid  to  his  chaise,  in  manner  and  form 
as  the  said  Anthony  hath  within  complained 
against  him :  and  as  to  the  other  issue  within 
joined,  the  said  jurora  on  their  said  oath  further 
say,  that  the  said  John  Mostyn,  of  his  own 
ivrong,  and  without  such  cause  as  he  hath  ia 
pleading  wilbiu  alledged,  on  the  day  and  in  the 
year  within  meutioned,  at  London,  m  the  paristi 
and  ward  within  mentioned,  assaulted  the  said 
Anthony,  and  beat  and  ill-treated  him,  and  im- 
prisoned him,  and  kept  and  detained  him  in 
prison  for  the  space  of  time  in  the  within  de- 
claration mentioned,  and  compelled  him  the 
said  Anthony  to  depart  from  and  leave  Minorca 
within  mentioned,  and  carried  and  caused  to 
be  carried  the  said  Anthony  from  Minorca 
aforesaid  to  Carthagena,  in  the  dominions  of  the 
king  of  Spain  within  mentioned,  in  manner  and 
form  as  he  the  said  Anthony  hath  by  his  repli- 
cation within  alledffed;  and  they  assess  the 
damages  oC the  said  Anthony,  by  reason  of  the 
premises  within  specified,  besides  his  costs  and 
charges  by  him  laid  out  and  expended  about 
bis  suit  in  this  behalf,  to  3,000/.  and  for  his 
said  costs  and  charges,  to  forty  shiliiogs. 
Therefore  it  is  considered,  that  tne  said  An- 
thony recover  against  the  said  John  his  da- 
mages aforesaid,  to  3,000/.,  and  uL  bv  the 
jury  aforesaid,  in  form  aforesaid  assessed,  and 


88/.  to  the  laid  AnthoDy,  at  hia  request,  for  the 
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costs  and  eharnres  aforesaid,  by  the  Court  here 
for  iocreaae  adjudged ;  which  said  damages  in 
tbe  whole  amount  to  3,090/.,  &c.    Afterwards 
(Ibat  is  to  say)    before  our  lord  tbe  king  at 
Westoninster,  comes  the  said  John  Most^n,  in 
his  proper  person,  and  says,  that  at  the  trial  of 
the  laid  cauae  before  the  said  sir  Henry  Geuld, 
kaigfat,  the  counael  of  him  the  said  John  Mos- 
Xyn  proposed  eertain  exceptions  to  the  opinion 
of  the  said  sir  Henrjr  Gould,  which  exceptions 
were  written  in  a  bill,  and  sealed  by  the  said 
judge ;  which  bill  of  exceptions  the  said  John 
Mos^B  now  brings  into  this  court ;  and  prays 
1  writ  of  our  lord  tbe  king  to  the  said  sir  Henry 
Gould,  to  confess  or  deny  his  seal  so  put  to  tbe 
mid  bill  of  exceptions,  according  to  the  form  of 
tbe  statute  in  auch  cases  made  and  provided, 
which  writ  is  granted  to  him  returnable  in  15 
days  from   tbe  day  of  the  Holy  Trinity ;  at 
vhicb  day,  before  our  lord  the  King  at  West- 
minster, comes  the  said  Jobu  Mostyn  in  his 
proper  person  ;  and  the  said  sir  Henry  Gould, 
kaigbt,  likewise  in  his  proper  person,  comes 
aad  acknowledges  bi»  seal  put  to  the  said  bill 
of  exceptions,  which  bill  of  exceptions  follows 
in  these  words. 

«*  Tbe  Bill  of  Exceptions. 

*^  That  is  to  say,  on  the  morrow  of  the  Holy 
Triaity,  IS  Geo.  3.  Be  it  remembered,  that  in 
the  term  of  Easter,  in  the  ISth  year  of  tbe 
Riga  of  oar  sovereign  lord  George  the  third, 
Mw  kio^  of  Great  Britain,  and  so  forth,  came 
Aatbooy  Fabrigas,  by  Richard  Gregory  his 
attorney,  into  the  court  of  our  said  lord  the  king 
of  the  Bench  at  Westminster,  and  impleaded 
Jobn  Mostyn,  late  of  Westminster,  in  the 
cmnty  of  Middlesex,  esq.  in  a  certain  plea  of 
ifcspass  on  which  the  said  Anthony  declared 
agaiast  bim. 

[The  declaration,  plea,  and  replication,  are 
here  set  out  ▼erbatiro,  which,  to  aroid  repeti* 
tioQ,  are  now  omitted.  After  those  pleadings 
tbe  bill  of  exceptions  proceeils  in  these  words.] 

*-  And  aflerwards  (to  wit)  at  the  sittings  of 
Sm  Prios,  boldeo  at  the  Guildhall  of  the  city 
«f  Lo«»dao  aforesaid,  in  and  for  the  said  city, 
hefbre  the  hoo.  sir  Henry  Gould,  knight,  one 
W  tbe  justices  of  our  said  lord  the  king  of  the 
ifeach,  Thomas  Lloyd,  esq.  being  associated  to 
kin  aceofdiog  to  tbe  form  of  the  statute  in  such 
oae  made  and  -prorided,  on  Mondav  the  12th 
hy  of  Joly,  in  the  13th  year  of  the  reign  of 
•«  said  lord  the  now  king,  the  aforesaid  issues 
a»  joiocd  between  tbe  said  parties  as  aforesaid, 
aiBe  oa  to  be  tried  by  a  jury  of  the  city  of 
Usdoa  aforesaid,  for  that  purpose  duly  im- 
IMoeJIed ;  at  which  day  came  there  as  well 
i^tud  Anthony  Fabrigas  as  the  said  John 
Uxi^n,  by  their  aUornies  aforesaid.  And  the 
jirav  of  the  jury  aforesaid,  impannelled  to  try 
i^uid  issoes,  being  called  over,  some  of  them, 
UAiely.  Thomas  Zachary,  Thomas  Asbby, 
bsvid  Powell,  and  Walter  Ewer,  came  and 
*rrt  tbeo  mnd  there  in  due  manner  chosen  and 
M«B  to  fry  the  same  issues ;  and  because  the 
^  ifibe  jar^rm  af  the  samojury  did  not  ap- 


pear, therefore  others  of  the  by-etanders  being 
chosen  by  the  sherifis,  at  tbe  request  of  the  said 
Anthony,  and  by  command  of  the  said  justice, 
were  appointed  anew,  whose  nanies  were 
affixed  to  the  pannd  of  tbe  said  jury*  according 
to  the  foMn  of  the  statute  in  such  case  madie 
and  prorided  ;  which  said  jurors  so  appointed 
anew,  (to  wit)  William  Tomkyn,  Gilbert 
Howard,  Thomas  Baulby,  John  Newball, 
John  King,  James  Smith,  William  Hurley, 
and  James  Selby,  being  likewise  called,  came» 
and  were  then  and  there  in  due  manner  triad 
and  sworn  to  try  the  same  issues.  And  upon 
the  trial  of  the  said  issues,  the  counsel  learned 
in  the  law  for  the  said  Anthony  Fabrigas,  to 
maintain  and  prove  bis  said  declaration,  on  bis 
part  gave  in  eridence,  that  the  said  John,"  at 
the  island  of  Minorca,  on  the  17th  dajr  of 
September,  in  the  year  of  onr  Lord  1771,  seized 
and  took  the  said  Anthony,  and  without  any 
trial  imprisoned  him  for  the  space  of  six  daysp 
a^inst  his  will,  and  banished  him  for  the  spaoa 
ot  twelve  months  from  the  said  island  of  Mi« 
norca,  and  caused  him  to  be  put  by  soldiers  on 
board  a  ship,  and  to  be  transported  from  tha 
said  island  of  Minorca  to  Cartbagena  in  Spain, 
for  tbe  said  space  of  twelve  months :  where^ 
upon  the  counsel  for  the  said  John  Mostyn. did 
then  and  there,  on  the  part  of  the  aaid  John 
Mostyn,  give  in  evidence,  that  the  said 
Anthony  was  a  native  of  Minorca,  and  at  the 
time  of  taking,  seizing,  and  imprisoning  him, 
and  banishing  him  as  aforesaid,  was  residing 
in  and  an  inhabitant  of  the  arraval  of  St.  Phil* 
lip's  in  the  said  island.    And  it  was  further 

Siven  in  evidence  on  the  part  of  the  said 
efendant,  that  tbe  said  island  of  ^Minorca 
was  ceded  to  tbe  crown  of  Great.  Bri- 
tain by  the  king  of  Spain,  by  the  treaty  of 
Utrecht,  in  the  year  of  our  I^rd  1713 ;  and 
that  the  article  in  the  said  treaty,  relative  to 
tbe  said  island,  is  as  follows:  <•  Rex  porr5  Ca- 
tholicus,  pro  se,  beredibus  et  successoribus 
suis,  cedit  parit^r  ooronoB  Magnse  Britanniss 
toum  insulam  Minorca,  ad  e&mque  transfert 
in  perpetuum  jus  omne  dominidmque  plenissi- 
mum  supradictam  insulam,  speciatlm  ver5 
super  urbem  arcem  portum  munitiones  et  si- 
num  Minorisenses,  vulg5  Port  Mahon,  uuk 
cum  aliis  portubus  locis  oppidisqoe  in  prasfatA 
insul&  sitis ;  provisum  tamen  est  ut  in  artioub 
suprascripto  quod  nullum  perfugium,  neqoe 
receptaculum  patebit  Maurorum  navibos  M* 
lids  quibuscGnque  in  Portu  Mahoois,  aut  in 
alio  quovis  portu  dictse  insule  Minorcs,  qu^ 
orae  Hispanm  ipsbrum  excufsionibus  infestae 
reddantur.  Uoinimb  commorandi  solummod^ 
cau84  secundikm  pacta  conventa  Mauris  eor(ini*x 
que  navigiis  introitus  in  insulam  pnefalam  per- 
mittetur.  Promittit  etiam  ex  8u&  parte  regina 
MagnsB  Britannife,  qu6d  si  quand6  insulam 
Minorcse  et  portus  oppida  locjfuiue  in  eidem 
sita  a  coron&  regnorum  soorum  quovis  modo 
alienari  in  posterum  contigerit,  dabituf  coronia 
HispaniiB  ante  nationem  aliam  quanic(inque. 
prima  optio  possessionem  et  proprietatem  prae- 
maiaorata  insula  Iredimendi. .  I^ndet  insijp^ 
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fepa  lui  watjm/tka  MagiMB  BriUoDies,  ae  fiieta- 
i«iD  at  iDcow  onecti  insttla  prsfatfle  tain  ec- 
denastici  qoam  leciilarea  bonis  suis  oniTenis, 
et  hoDoribiu  tutb  pacat^ue  fruantor.  Atque 
rali^^is  RomaiiK  Cathoiics  liber  atos  iis 
pennittatorityiitqae  eliamejuamodi  nitioDea  ine- 
aotar,  ad  tueodam  religHmem  prsdictam  in 
cftdeni  ioaulA,  qun  k  gubernatione  ciiili  alqoe 
k  Icgiboa  Magnc  Britanniie,  penitiia  abborrere 
son  vtdeantur.  Poterant  etiam  aais  honoribas 
et  bonis  froi,  qui  nunc  soae  Catholiae  majestatis 
serritto  addicti  sunt,  etiamsi  in  eodem  perman- 
•erint ;  et  liceat  cuiconque,  qui  prcfalam  in- 
ralam  reBnqoere  foluerit,  bona  sua  vendere  et 
liber^  in  Hispaniam  transvebere.'*  And  it  was 
farther  gfiren  in  evidence  on  tbe  part  of  the  said 
defendant,  that  the  Minorauins  are  in  general 
governed  by  tbe  Spanish  laws,  bnt,  when  it 
nerves  their  pnrpose,  plead  the  English  laws. 
And  it  was  further  giyrn  in  evidence  on  the 
behalf  of  the  said  defendant,  that  there  are 
certain  magistrates,  called  tbe  chief  iustice 
crimii^al,  and  the  chief  juslioe  civil,  in  the  said 
island.  And  it  was  further  given  in  evidence 
by  James  Wright,  the  secretary  to  the  defen- 
dant, Ibat  the  said  islanil  is  divided  into  four 
districts,  exclusive  of  the  arraval  of  St.  Phil- 
lip's, which  the  witness  always  understood 
to  be  separate  and  distinct  from  the  others,  and 
vnder  the  immediate  order  of  the  governor ; 
ao  that  no  magistrate  of  Mahon  could  go  there 
to  eacereise  any  function  without  leave  first  had 
from  the  governor.  And  it  was  further  given 
in  evidence  on  the  part  of  the  said  defendant, 
by  colonel  Patrick  Mackellar,  that  the  arraval 
of  St.  Phillip's  is  surrounded  by  a  line- wall  on 
one  side,  and  on  tbe  other  by  the  sea,  and  is 
called  the  royalty,  where  the  g^yemor  has 
l^reater  power  than  any  where  else  in  the 
island,  and  where  the  judges  cannot  interfere 
but  by  the  goyemor*s  consent.  And  it  was 
further  given  in  evidence  by  Edward  Blake- 
ney,  wm  bad  been  secretary  to  governor 
Blakeney,  that  nothing  can  be  executed  in  the 
arrayal  but  by  the  governor's  leave ;  and  the 
judges  have  applied  to  him  tbe  witness  for  the 

SBvemor'a  leave  to  execute  process  there, 
nd  it  was  further  given  in  evidence  by  the 
said  James  Wright,  that  for  the  trial  of  murder 
and  other  great  offences  committed  within  tbe 
•sid  arraval,  upon  application  to  the  governor, 
be  generally  appoints  the  asaesseur  criminal  of 
llahon,  and  for  lesser  offences  the  mustastaph ; 
and  that  the  said  John  Mostyn,  at  the  Ume 
of  the  seizing,  taking,  imprisoning,  and  banish- 
ing tbe  said  Anthony,  was  the  governor  of  the 
said  island  of  Minorca,  under  and  by  virtue  of 
certain  letters  patent  of  bis  present  msjesty, 
under  the  great  seal  of  Great  Britain,  bwiring 
date  the  2d  day  of  March,  in  the  8th  year  of 
his  reigTD,  whereby  his  majesty  constituted  and 
appointed  the  said  defendant  to  be  captain- ge- 
neral and  governor  in  chief  in  and  over  the 
•aid  island  of  Minorca,  and  the  town  and  gar- 
tison  of  Port  Mahon,  and  the  castles,  forts,  and 
«lber  works  and  fortifications  thereunto  belong- 
bug,  and  all  other  tufrns  and  places  withiu  the 


said  island;  and  bis  majesty  did  thereby  give 
and  grant  onto  the  said  defendant  John  Mos« 
tyn,  or  in  his  absence  to  the  lieotenant-goyer- 
nor,  or  commander  in  chief  for  tbe  time  being', 
all  powers,  privileges,  and  authorities,  civil  and 
military,  unto  the  said  office  belonging,  to 
have,  hold,  and  exercise  the  said  office,  powers, 
privileges,  and  authorities,  daring  his  msjesty's 
will  and  pleasure;  and  the  aaid  defendant  Jon  q 
Mostyn,  or  in  bis  absence  the  lieutenant-go- 
vernor, or  commander  in  chief  for  the  time 
being,  are  to  observe  and  obey  all  the  order^ 
and  instructions  therewith  given  to  him,  and 
all  such  further  and  other  «)rders  and  instruc- 
tions as  shall  he  from  time  to  time  given  to  him 
under  his  majesty's  royal  sign  manual  or  sig^ 
net,  or  by  his  majesty's  order  in  privy-coun- 
cil ;  and  his  said  majesty  did  thereby  strictly 
charge  and  command  all  his  officers,  ministers, 
magistrates,  civil  and  military,  whatsoever,  and 
soldiers,  and  all  others  his  loving  subjects,  in- 
habiting or  being  in  tbe  aaid  island,  to  obey 
him  the  said  John  Mostyn,  as  captain-general 
and  chief  ^vemor  thereof;  and  that  tbe  de- 
fendant, being  so  governor  of  the  said  island, 
caused  the  said  Anthony  to  be  seised,  taken, 
imprisoned,  and  Iwnished  as  aforesaid,  without 
any  reasonable  or  probable  cause,  or  any  other 
matter  alledged  in  the  defendant's  plea,  or  any 
act  tending  thereto.  Bot  neverthelesa  the  said 
counsel  for  the  said  John  Moatyn  did  then  and 
there  insist  before  the  said  justice,  on  the  behalf 
of  the  said  John  Mostyn,  that  the  said  several 
matters  so  produced  and  given  in  evidence  on 
the  part  of  the  said  John  Mostvn  as  aforesaid, 
were  sufficient  and  ought  to  be  admitted  and 
allowed  as  decisive  evidence,  to  entitle  the  said 
John  Mostyn  to  a  verdict,  and  to  bar  the  said 
Anthony  of  his  aforesaid  action ;  and  the  said 
counsel  for  the  said  John  Mostyn  did  then  and 
there  pray  the  said  justice  to  admit  and  allow 
the  said  matters  so  produced  and  given  in  eyi- 
dence  for  the  said  John  Mostyn,  to  be  conda- 
•ive  evidence  in  favour  of  the  said  John  Moa- 
tyn, to  entitle  him  to  a  verdict  in  this  cause, 
and  to  bar  the  said  Anthony  of  his  action  afore- 
said. But  to  this  the  counsel '  lesrned  in  the 
law  of  the  said  Anthony,  did  then  and  there 
insist  before  the  said  justice,  that  the  same  were 
not  sufficient  nor  ought  to  be  admitted  or  al- 
lowed to  entitle  tbe  said  John  Mostyn  to  a  ver- 
dict, or  to  bar  the  aaid  Anthony  of  his  action 
aforesaid.  And  the  said  justice*  did  then  and 
there  declare  and  deliver  his  opinion  to  the  jury 
aforesaid,  that  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  ^rt  of  the 
said  John  Mostyn,  were  not  sufficient  to  bar 
tbe  said  Anthony  of  his  actk>n  aforesaid,  mnd 
with  that  direction  left  the  same  to  the  aaid 
jury ;  and  the  jnry  aforessid  then  and  there 
gave  their  verdict  for  the  said  Anthony,  and 
3,000/.  damages,  Wberenpon  the  said  coua- 
sel  for  the  said  John  Mostyn  did  then  and  there, 
on  the  behalf  of  the  said  John  Mostyn,  except 
to  the  aforesaid  opinion  of  the  aaid  justice,  and 
insisted  on  the  said  several  matters  as  an  ab- 
aoiute  bar  to  the  aakl  actioo.    And  ieasmaeb 
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II  the  nld  w&ven^  matten  so  produoed  and 

S'  ren  in  evidence  on  the  part  of  the  said  John 
Qttyii,  and  by  bis  ooansel  aforesaid  objected 
•bA  instated  on  as  a  bar  to  the  action  aforesaid, 
tenot  mpfiear  by  the  record  of  the  Terdiet 
aforesaid,  tbe  eaid  ooansel  for  the  said  John 
llottyn  did  tben  mod  there  propose  their  afore- 
Slid  exceptions  to  the  opinion  of  the  said  jos« 
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suo  ezoepuona  to  tne  opinion  ot  tne  said  jos« 
ties,  and  requested  the  said  jnstiee  to  pat  his 
isil  to  this  Inll  of  exception,  containing  the 
aid  seveml  matters  so  prodaced  and  giren  in 
sfideoee  on  tbe  part  of  the  said  John  Mostyn 
Si  aforesaid,  according  to  the  form  of  the  sta- 
tnte  in  socb  case  made  and  provided.  And 
thereupon  tbe  said  justice,  at  the  reqneat  of  tbe 
sud  ooansel  for  tbe  said  John  Mostyn,  did  put 
his  seal  to  this  bill  of  exceptions,  porsoant  to 
the  aforesaid  statnte  In  such  case  made  and 
provided,  on  the  said  12th  day  of  July,  in  the 
13th  year  of  the  reign  of  his  present  majesty. 

**  Assignment  of  Errors. 

**  And  herenpon  tbe  said  John  Mostyn  says, 
that  in  the  record  and  proceedings  aforesaid,  and 
also  in  the  matters  recited  aod  contained  in  the 
said  bill  of  exceptions,  and  also  in  giving  the 
verdict  upon  the  said  issues  between  the  parties 
aforesaid  joined,  and  also  in  giving  the  judg- 
ment aforesaid,  there  is  a  manifest  error  in 
this,  that  the  justice  before  whom,  ^c.  bad  no 
power,  authority,  or  jurisdiction  to  try  tbe 
said  issues,  or  either  of  tbem,  at  the  time 
when  I  be  same  were  tried  as  in  the  record 
mentiimed;  nor  had  tbe  said  justice  any 
poivrr  or  authority  to  take  or  swear  tbe  said 
jury  thereon.  There  is  also-  error  in  this, 
that  tho  said  justice  before  whom,  &c.  at  and 
apoo  the  trial  of  the  said  issues  between  tbe 
parti««  aforesaid  joined,,  did  declare  and  deliver 
his  optoion  to  tbe  jury  aforesaid,  that  tbe  said 
seveiml  mailers  mentioned  in  the  said  bill 
of  exceptions,  and  so  as  aforesaid  prodaced 
and  proved  on  tbe  part  of  the  ssid  John  Mos- 
Un,  were  not  upon  the  whole  of  tbe  case  suf- 
ficient to  bar  the  sait}  Anthony  Fabrigas  of  bis 
said  action  against  liim,  and  with  that  opinion 
M  the  same  to  the  jury ;  whereas  tbe  same 
were  aufllicient  to  bar  tbe  said  Anthony  of  his 
said  action*  There  is  also  error  in  this,  that 
by  the  record  aforesaid  it  appears,  that  the 
venlict  aforesaid  was  given  upon  the  said  issues 
between  the  said  parties  joined,  for  tbe  said 
Aotbony  Fabrigas';  whereas  by  the  law  of  the 
land,  tlie  verdict  on  tbe  said  issues  ought  to 
have  Iwen  given,  for  tbe  said  John  Mostyn, 
againat  the  said  Anthony  Fabrigas.  There 
is  also  error  in  this,  that  it  appears  by  the  re- 
cord aforesaid,'  that  judgment,  in  form  afore- 
said fd^en,  was  given  for  the  said  Anthony 
Fabrigas  against  him  the  said  John  Mostyn ; 
whereas  hv  the  law  of  the  land,  'judgment 
ooght  to  hove  -been  given  for  the  said  John 
Mostyn  against  the  said  Anthony  Fabrigas. 
And  the  said  John  Mostyn  prays,  that  the 
judgment  aforesaid,  for  tbe  errors  aforesaid, 
and  othcf*  in  the  reoM  and  proceedings  afore- 
aid,  may  be  revecoed^  annnUed,  and  altogether 


had  for  nothing;  and  that  he  the  qud  John 
Mostyn  majr  te  restored  to  all  which  he  has 
lost  by  occasion  of  the  jodgmentaforessid,  &c. 

"  In  Nullo  est  Erratum. 

*^  And  the  said  Anthony  hereupon  voluntarily 
comes  in  his  own  proper  person  into  court  here, 
and  says,  that  neither  in  tbe  record  or  proce<Ml« 
ings  aforesaid,  nor  in  the  matters  recited  and 
contained  in  the  said  bill  of  exceptions,  nor  in 
giving  the  verdict  upon  the  said  issues  between 
the  parties  aforesaid  joined,  nor  in  the  giving 
the  judgment  aforesaid,  is  there  any  error: 
and  the  said  Anthony  prays,  that  the  court  of 
our  lord  the  king  now  here  will  proceed  to  the 
examination,  as  well  of  the  record  and  pro- 
ceedings aforesaid,  as  of  the^  mattera  recited 
and  contained  in  the  said  bill  o£  exceptions  and 
of  tbe  matters  aforesaid  above  assigned  for 
error,  and  that  the  said  judgment  may  he  in  * 
all  tbinn  affirmed.  But  because  tbe  Court  of 
our  lord  the  king  now  here  is  not  yet  advised 
to  give  their  jod^ent  of  and  concerning  the 
premises,  a, day  is  therefore  given  to  the  par* 
ties  aforesaid,  to  lie  before  our  lord  the  king, 
until  on  the  morrow  of  All  Souls  now  next 
ensuing,  wheresoever,  6^.  to  hesr  judgment  of 
and  upon  the  premises ;  for  that  the  Court  of 
our  said  lord  the  kuig  now  here  is  not  yet  aiU 
vised  thereof,  See." 

Mr.  Buller,  My  lord,  there  are  some  straogu 
blunders,  upon  this  record,  which  though  I 
might  make  objections  to,  I  will  not  mis-spend 
the  time  ef  the  court  in  stating  them,  because 
1  can  easily  conceive  myself  that  they  will  ad« 
mit  of  a  very  short  answer ;  and  tbei^efore, 
waving  aH  objections  to  the  formal  part  of  the 
record,  the  general  question  upon  this  record 
will  be.  Whether  an  action  can  be  maintained 
in  this  country  against  a  governor  of  Minorcoi 
for  an  imprisonment  committed  by  him  ihere^ 
in  his  character  and  office  of  governor,  upoii 
the  person  of  a  Miiiorquio,  even  though  th^ 
governor  should  have  erred  in  bis  judgment^ 
and  have  been  mistaken  in  the  necessity  wbicli 
he  conceived  demanded  an  immediate  and  re-* 
solute  exercise  of  the  powifrs  of  his  officer 
My  lord,  though  this  be  the  general  question, 
I  shall  beg  leave  in  the  argument  to  divide  \% 
into  two :  first,  whether  in  any  caae  an  action 
can  be  maintained  in  tbe  courts  at  Westminster, 
for  an  Imprisonment  committed  at  Minorca 
upon  a  native  of  that  place:  and  aeoondljr.if  it 
should  be  admitted  that  an  action  will  lie 
against  any  other  person,  yet  whether  suck 
action  can  be  maintained  against  a  governor, 
acting  as  such  within  the  peculiar  distrk^of  . 
the  arraval  of  St.  Phillip's?  My  ford,  in  the 
consideration  of  both  these  questions,  it  may 
be  material  to  attend  a  little  particularly  to  the 
situation  and  constitution  of  the  island  of  Mi» 
norca,  and  arraval  of  St.  Phillip's,  within  whicb 
this  transaction  arose.  As  to  that  tbe  Court  will 
be  much  relieved  by  the  contents  of  this  re* 
cord  ;  for  it  is  there  stated,  that  this  island,  till 
the  year  1713,  was  »  part  of  the  dominions  of 
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«bc  kitt^dom  oT  8|«Ui,  mod  tfaeo  it  was  ceded 
to  the  cfoiTD  of  Great  Britain,  reserving  fo  the 
iahalHtaats  their  property,  their  religion,  and 
tlie  laira  necessary  for  the  praserralion  of  their 
religion.  It  is  farther  stated  in  the  record, 
that  the  island  is  not  governed  bv  the  laws 
of  England,  bat  by  the  laws  of  Spain ;  a^d 
that  the  arravatof  St.  Phillip's  is  subject  only 
lo  the  cootroal  and  govemoient  of  the  go  • 
vornor  himself,  for  io  that  there  is  no  regular 
Jaw- officer;  there  is  no  power  towhicli  the 
'  subject  can  apply  for  justice  hot  to  the  go- 
yemor  himself;  he  is  therefore  the  sole  and 
absolute  judge  within  the  arraval ;  his  will  is 
the  law  there,  and  that  district  at  least  is 
a  despotic  government.  Whatever  may  be  the 
case  in  colonies  and  newly- discovered  coun- 
tries, I  fancy  it  will  not  now  be  denied,  that, 
■even  in  countries  obtained  by  conquest,  the  old 
Jaws  of  the  place  continue  in  force  till  tbey  are 
changed  or  altered  by  the  conquerors:  much 
Jess  can  it  be  contended,  that  in  a  country  ceded 
as  this  was,  the  laws  of  the  place  receive 
any  alteration  till  a  change  ia  declared  by  the 
new  sovereign.  In  the  present  case,  there  has 
been  no  new  code  of  bws  established  in  this 
island ;  and  therefore,  independently  of  the  par- 
ticular facts  which  are  stated  as  proved  in  this 
cause,  I  think  I  may  safely  assert  it  as  an  un- 
deniable proposition,  that  this  island  is  now  go- 
yerned  by  the  same  laws  as  it  was  before  the 
fear  174S. 

It  is  staM  in  the  record,  that  the  district 
wJiere  the  present  cause  of  action  arose  is  sub- 
ject only  to  the  immediate  order  of  the  go- 
vernpr^  so  much  so,  that  no  judge,  of  \be 
island  can  exercise  any  function  there,  without 
the  particular  leave  of  the-  governor  for  that 
l^urpose.  I  f  the  laws  of  the  country  where  the 
offence  is  committed  are  different  from  the 
laws  of  this  kingdom,  it  seems  to  me  to  make 
DO  difference  with  respect  to  the  propriety  of  an 
action,  whether  such  country  is  subject  to  the 
crown  of  Great-Britain,  or  to  any  other  state; 
for  whether  the  fact  be  an  offence  or  not,  must 
l>e  decided  by  the  particular  laws  of  the  place 
where  it  was  committed,  and  not  by  the  laws 
•f  this  country.  This  is  a  case  where  the  law 
of  the  place  is  different  from  the  law  of  this 
country;  and  therefore  the  question  might 
have  b«en  taken  much  larger  than  I  have  done 
at :  namely,  whether  the  subject  of  a  foreign 
power,  who  rules  by  laws  different  from  ours, 
can,  for  an  act  done  in  his  own  country,  seek 
fedress  in  the  courts  of  England.  1  believe 
there  are  no  authorities  in  support  of  such  a 
position ;  and  whatever  may  be  the  case,  where 
the  laws  of  different  countries  agree,  and  where 
the  transaction  has  been  between  British  sub- 
jects,  with  a  view  to  the  laws  of  England,  (which 
was  the  case  of  Robinson  and  Bland,Bur.  1078), 
that  can  be  of  no  avail  in  the  present  instance : 
for  I  Uke  it  in  this  case,  if  the  action  can  be 
maintained  at  all,  it  must  be  governed  by  the 
laws  of  Minorca,  and  not  by  the  laws  of  Eng- 
land. It  is  said  in  the  case  of  Robinson  and 
filaad,  that  the  laws  ot  the  place  where  the 


thkig  happened  does  not  alwajt  prevail ;  and 
there  an  instance  is  put  by  Nr.  Justice  IV iU 
mot,  that  in  many  countries  an  action  may  be 
maintained  by  a  courtesan  for  the  price  or  her 
prbatitution,  but  that  no  such  action  can  be  al- 
lowed in  this  country.    That  is  undoubtedly 
true;  for  wherever  the  foreign  law  is  contrary 
to  the  law  of 'God,  to  the  law  of  nature,  or 
'  contra  bonos  mores,*  this  Court  will  not  recog- 
nize it ;  but  neither  of  these  is  the  present  caae. 
My  lord,  besides,  there  is  a  great  difference  be* 
tween  entertaining  a  suit,  and  giving  a  remedy 
upon  an  immoral  transaction,  and  punishing  a 
mail  for  an  act,  which,  if  done  here,  would  ba 
deemed  a  crime,  but,  in  the  country  where  it 
is  committed,  is  esteemed  none.    In  such  a 
case  as  that,  the  law  of  that  country  can  never 
be  the  rule  by  which  this  Court  will  govern 
themselves,  nor  could  they  with  propriety  give 
a  judgment  contrary  to  tne  known  law  of  this 
land ;  and  therefore,  I  should  apprehend,  that 
in  such  ease  they  would  refuse  to  hold  plea  at 
all.    That  seems  to  have  been  the  opinion  of 
lord  chief  Justice  Pratt,  in  a  case  that  came  be-* 
fore  him  an  the  year  1765:  that  was  the  case 
of  Pons  against  Johnson,  and  a  like  case  of 
Ballister  against  Johnson.     Those  were  two 
actions  tried  at  the  sittings  aAer  Trinity-teroi 
1765 ;  an  action  of  trespass  and  false  imprison- 
ment, brought  by  the  plaintiff,  a  native  of  Mi- 
norca, against  tlie  defendant,  who  was  goyer- 
nor.    The  facts  were,  that  in  Minorca  there  is 
a  court  called  *  Tribunal  of  Royal  Government  :* 
the  governor  is  president,  the  assessor  is  judge  : 
the  fiscal  is  in  nature  of  attorney  general, 
daring  the  pendency  of  a  cause,  but,  when  sen- 
tence is  to  be  passed,  he  has  a  voice  as  well  as 
the  assessor.     If  they  ai;ree,  the  governor  is 
bound  to  confirm :  if  they  disagree,  the  go- 
vernor baa  the  casting  voice.    It  was  proved, 
that  this  is  the  only  court  of  criminal  jurisdic- 
tion, and  that  alanders  are  considered  as  cri- 
minal suits ;  that  the  defendant  wrote  a  letter 
to  the  assessor  and  fiscal,  complaining  that  the 
plaintiff  had  spread  re|M>rts  injurious  to  biua, 
and  desiring  them  to  enquire  into  it,  and  act  as 
they  thought  joat  and  fit.    Upon  this  letter, 
tlie  fiscal  directed  an  enquiry,  and  the  assessor 
ordered  plaintiff  to  be   imprisoned:    he  ap- 
plied to  defendant  Johnson  to  be  bailed,  who 
refused  to  bail  him ;  but  it  appeared  that  the 
assessor  was  the  person  whose  business  it  was 
to  bail,  thouffh  orders,  as  well  for  im prisoning 
as  bailing,  onen  passed  in  the  nanae  of  the  court. 
Upon  this  evidence  it  was  objected,  first,  that 
by  the  treaty  of  Utrecht,  the  inhabitants  have 
their  own  laws  preserved  to  them,  and  are  not 
to  be  sued  here,  and  therefore  have  no  right  to 
sue  here :  secondly,  admitting  them  to  have  & 
right  to  sue  here,  the  action  is  misconceived. 
Ice.    Lord  chief-jusiice  Pratt  said,  «*  I  think 
it  very  improper  such  action  should  be  brought 
here,  where  foreign  law  is  to  be  brought  into 
question :    the   inconvenience   appears   here, 
where  all  the  evidence  we  have  had  ia  the 
testimony  of  one  witness;  and  1  should  thiolc 
if  i  were  uadec  the  nacesNty  of  pronouociiiK 
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apon  tb«  point,  that  parole  e?Mence  ought  not 
to  be  sufficient,  bnt  a  commission  should  go, 
•nd  the  law  be  certified."  As  to  the  qaestioD 
«r jurisdiction,  his  lordship  said,  «*  It  is  certain 
there  are  many  cases  of  transitory  actions  be- 
tween subject  and  sobject,  where,  though  the 
oue  arises  in  a  foreign  country,  the  action 
may  be  brought  here ;  such  as  contract,  tres- 
pan,  or  even  false  imprjsonment  of  some  kinds : 
aod  the  role  that  should  go?ern  seems  to  be, 
where  the  subject  matter  is  of  that  kind,  that 
tbeUw  of  nature  should  govern*  all  over  the 
worid.  Anil  1  think,  that  a  person  who  is  an 
alien  should  have  a  rii^ht  to  sue  here  in  cases 
of  that  kind :  bat  I  think  this  is  not  to  be  ex- 
tended to  transitory  actions  of  every  kind, 
where  the  lex  loci  is  so  intermixed  with  the  case 
asto  aher  the  case,  and  vary  the  legality  of  the 
transaction."  His  lordship  then  expressed  soine 
doobCs  on  the  form  of  the  plea;  and  finally 
■onsuited  the  plaintiffs  on  another  point.  My 
k»d,  1  cite  this  case  for  the  sake  of  the  reason- 
n^  contained  in  it ;  and  there  was  the  opinion 
ofa  very  learned  judge,  that  an  action  in  this 
eauntry  was  improper,  where  if  was  so  inter- 
mixed and  blended  wiih  the  law  of  another 
eoonlry,  as  to  vary  or  change  the  legality  of 
the  transaction.  My  lord,  another  thing  which 
appears  by  that  case  is,  that  though  loni  Cam- 
den seems  to  think  an  action  may  in  some  esses 
ye  on  a  foreign  transaction,  yet  be  confines  it 
to  cases  where  the  transaction  happened  be- 
tween subject  and  sttbject.  This  is  not  a  trans- 
action which  happened  between  subject  and 
sot»|ect,  (speaking  as  of  the  realm  of  England) 
nor  is  it  a  case  where  the  same  law  governs  all 
ever  tbe  world  ;  but  it  is^  that'  particular  ease 
pointed  out  by  lord  Camden,  so  mixed  with  the 
ie^  loeif  that  it  alters  the  case,  and  varies  the 
legality  of  the  transaction.  In  criminal  cases 
I  take  it  to  be  clear,  that  an  offence  com- 
saitled  in  foreign  parts  cannot,  unless  under 
partienlar  statutes,  be  tried  in  this  country ; 
sod  of  that  opinion  was  the  Conrt  of  Exchequer 
in  a  ease  reported  in  1st  Vezey,  246,  The 
East-India  Company  against  Campbell,  7th  of 
Jane,  1749':  an  information  was  brought  in  the 
name  of  the  Attorney  General,  that  the  defen- 
dant might  discover  how  he  came  by  the  pos- 
session of  certain  goods,  whether  it  was  not  by 
ftand,  violence,  contrivancey  or  other  means ; 
and  whether  they  were  not  the  property  of  tbe 
Indians,  from  whom  they  were  so  taken  by  the 
defendant  and  others.  The  court  there  say  the 
rale  is,  that  this  coart  shali  not  oblige  one  to 
discover  that,  which,  if  he  answers  in  the  af- 
irmalive,  will  subject  him  tathe  punishment 
if  a  crime ;  for  it  is  not  material,  that  if  he 
answers  in  the  negative,  it  will  be  no  harm :  and 
that  he  is  punishable,  appears  from  the  case  of 
On^cbond  v.  Barker,  Atlr.  9 1.  as  a  jurisdiction  is 
mtcted  in  Calcutta  for  criminal  facts,  where  he 
May  be  seat  by  government  and  tried,  though 
■ot  poniahable  here  :  like  the  case  of  one  who 
was  eoDcemed  in  a  r^  in  Ireland,  and  sent 
«vcr  there  by  the  tfovemroent  to  be  tried,  al- 
ffcMffa  (be  wort  ef  B.  R.  here  refuMd  to  do  it 
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My  lord,  here  is  a  positive  opinion,  that  -in  cri- 
nainal  cases  arising  abruad  there  is  no  juris  • 
diction  in  the  common  law  courts  in  England. 
Tbe  only  thing  to  be  done  is  to  send  the  party 
to  the  country  wbere»^lhe  offence  was  com- 
mitted; but  it  shall  not  be  tried  here.  If  a  man 
were  to  marry  two  wives  in  a  country  where 
bigamy  is  allowed,  it  can  never  be  contended 
in  such  a  case,  if  the  man  came  into  England 
he  should  be  liable  to  be  hanged  here,  because 
it  is  an  ofience  in  this  country,  though  none 
where  it  was  committed.  If  a  crime  commit- 
ted abroad  cannot  be  tried  here,  upon  what 
ground  shall  a  civil  personal  injury,  done  outer 
the  kingdom,  be  tried  here  ?  There  are  many 
reasons  why  a  crime  committed  abroad  might 
be  tried  here,  and  a  civil  injury  not ;  but  no- 
reason  occurs  to  me  why  a  cirifiojury  should, 
and  a  crime  not.  Civil  injuries  depend  much 
upon  the  police  and  constitution  of  the  country 
where  they  occur,  and  the  same  conduct  may 
be  actionable  in  one  conntry  which  is  justifi- 
able in  another:  but  in  crimes,  as  murder,  per- 
jury, and  many  other  offences,  the  laws  of  most 
countries  take  fbi*  their  basis  the  law  of  God  and 
the  law  of  nature ;  and  therefore,  though  the 
trial  be  in  a  different  country  from  that  in  which 
the  offence  was  committed,  there  is  a  greater 
probability  of  distributing  equal  justice  in  sQch 
cases,  than  in  civil  actions.  The  case  men- 
tioned in  Keilwey,  202,  and  confirmed  in  the 
4tb  Institute,  28S  and  4,  is  also  an  authority  in 
my  favour.  It  first  of  all  gives  a  history  of 
sir  John  Stanley's  family,  and  there  five  points 
were  resolve<l :  first,  that  the  isle  of  Man  was 
an  ancient  kingdom  of  itself,  and  no  part  of  the 
kingdom  of  England  ;  secondly,  they  aflirmed 
the  case  reported  by  Keilwey,  anno  tbe  14tli 
Henry  the  8th,  to  be  law ;  namely,  Michael- 
mas the  ttth  Henry  8th,  an  ofiice  was  found, 
that  Thomas  earl  of  Derby,  at  the  time  of  his 
death  was  seized  of  the  isle  of  Man  in  fee;.- 
whereupon  the  countess  his  wife,  by  hercoun- 
set,  moved  to  l.'ave  her  dower  in  the  Chancery  ; 
but  it  was  resolved  by  BrudneH,  Brook,  and 
Fitzherbert,  justices,  and  all  the  king's  con nsel, 
that  the  office  was  merely  void,  because  the 
isle  of  Man  was  no  part  of  the  realm  of  Eno. 
land,  nor  was  governed  by  the  laws  of  this 
land  ;  bnt  it  was  like  to  Toumay  in  Normandy, 
or  Gascoign  in  France,  when  they  ivere  in  the 
king  of  England's  bands,  which  were  merely 
om  of  the  power  of  the  Chancery,  which  was 
tbe  place  to  endow  the  widow,  &c.  Then 
goes  on,  and  says,  it  was  resolveil  by  them, 
that  neither  the  statute  of  William  the  2d, 
de  donU  conditionalibus^  nor  of  the  27th  of 
Henry  the  Bth,  of  wills,  nor  any  other  general 
act  of  parliament,  did  exten«l  to  the  isle  of  Man, 
for  the  cause  aforesaid.  So  there  it  is  held, 
that  for  a  right  in  tbe  isle  of  Man,  though  it 
was  part  of  the  territorial  dominions  of  the 
crown  of  England,  yet  that  no  suit  would  lie 
in  the  conrt  of  Chancery  ;  and  that  this  suit  in- 
stituted by  the  widow  for  her  dower  thc^re  was 
improper,  and  they'could  not  entertain  it.  The 
caaea  where  tbe  ootirts  of  Westmioiter  hav« 
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taken  cogDizanoe  of  traoftactions  aria ing  a'broad, 
and  eotertaioed  actiona  founded  on  them,  aeem 
to  be  wholly  on  conlracts,  where  the  lawa  of 
the  foreign  country  bare  agreed  with  the  laws 
of  England,  and  between  English  sabjects: 
and  e?en  there  it  is  done  by  a  quaint  legal  fic- 
tion ;  namely,  by  supposing,  uoder  the  sanc- 
tion of  a  -videlicet,  that  the  cause  of  action  did 
mrise  within  this  country,  and  that  the  place 
abroad  lay  either  in  London  or  in  Islington. 
But  where  the  contrary  has  appeared,  namely, 
that  the  place  where  the  transaction  did  arise 
was  not  in  London  or  Islington,  there  the 
courts  have  said  such  roattera  were  not  triable 
here.  There  is. a  pretty  strong  case  arising 
upon  a  demurrer  in  Lutwyche,  946,  Davis 
•gainst  Yale.  That  was  an  action  for  false  im- 
prisonment of  the  plaintiff  in  Fort  St.  George, 
in  the  East- Indies,  in  parts  beyond  the  seas, 
videlicet,  in  London,  m  the  parish  of  St. 
Mary-le-Bow,  in  the  ward  of  Cheap.  It  was 
:^esohreti  bv  the  whole  court,  that  the  declara- 
tion was  ill,  because  the  trespass  is  supposed  to 
be  committed  at  Fort  St.  George,  in  parts  be- 
yond the  seas,  videlicet  in  London,  which  is  re- 
pugnant and  absurd :  and  it  was  said  by  the 
chief  justice,  that  if  a  bond  bore  date  at  Paris, 
in  the  kingdom  of  France,  it  is  not  triable 
here;  so  that  judgment  was  given  upon  the 
ground,  that  it  appearing  upon  the  face  of  the 
record  to  be  in  roreign  parts^ 


that 
F 


the  supposition 
it  was  in  Eng&nd'  was  absurd  and  re- 
nt 
In  Ward's  case,  in  Latch.  4^  in  debt,  tbe 
plaintiff  declares  upon  a  bill,  bearmg  date  in  the 
parish  of  St.  Mary-le- Bow,  London  ;  and  upon 
oyer  of  the  deed,  it  bore  date  at  Hamburgh, 
and  the  writ  was  in  detinet  only.  Serjeant 
Bridgman  objected,  that  althoofl^b  it  was  usual 
to  lay  such  actions  in  any  pkce,  to  wit,  in 
Kent,  London,  &c.  yet  as  tnis  case  is,  that 
canuot  be  ;  because  when  any  place  is  named, 
it  shall  be  understood  primi  Jacie^  that  the 
place  named  is  a  town,  and  not  a  particular 
place,  as  a  house,  as  appears  by  3  Ed.  3, 
68,  et  Qrev.  638:  from  whence  it  fol- 
lowed, that  Hamburgh  here  should  be  un- 
derstood to  be  a  town,  which  cannot  be  in  Lon- 
don ;  and  therefore  the  declaration  was  faulty, 
for  not  laying  Hamburgh  within  London.  But 
it  was  arjgued  on  the  other  side  by  Bamera, 
Hvho  took  this  difference  in  pleading :  <*  I  con- 
fess that  a  place  named  shall  be  understood  to 
be  a  city  or  town,  as  the  serjeant  has  said,  but 
nevertheless  the  date  of  the  deed  shall  be  un- 
derstood to  be  a  particular  place  or  a  bouse ; 
and  therefore,  if  an  obligation  bears  date  at 
Antwerp,  or  Callis-Sands,  it  shall  be  under- 
stood to  be  of  those  taverns  in  London,  and  not 
of  those  places  beyond  the  seaa,  91  Edw.  4. 36. 
And  in  the  case  of  one  Highans  and  Flowers, 
S  Jac.  fi.  R.  tbe  date  of  an  obligation  waa  at 
Atbloneio  lreland,and  therefore  the  action  couM 
not  he  laid  here,  inasmuch  as  Ireland  cannot  be 
in  England :  bnt  if  it  had  been  in  Atbtone  only, 
then  it  was  agreed  that  it  could  be  sued  here,  be- 
•aoseAlUoAC  might  be  alleged  to  beiaEi^aad. 


So  here  in  our  case,  if  tbe  date  bad  been  at 
Hamburgh,  *  in  partibus  transmarinis,'  it  could 
not  be  sued  here,  inasmuch  as  it  could  not  be 
in  London;  but  bearing  dale  at  Hsmburffb 
only,  it  may  be  uodersttwd  to  be  in  Englond." 
W hillock  sgreed  with  him:  Brook  faita,  9, 
and  so  have  been  all  deeds  by  experience. 
10  Jac.  an  obligation  dated  at  Elvin  was  sued 
in  this  court,  and  the  action  laid  in  Kent  and 
allowed;  and  yet  Elvin  is  in  Poland.  Dod- 
deridge  said,  **  I  agree  also,  if  the  deed  bears 
date  in  Little  Britain  or  in  Scotland,  it  shall  be 
understood  to  bevdated  at  those  places ;  so  here 
being  named  in  London,  we,  as  judges,  ought 
to  maintain  the  jurisdiction  of  our  court,  if  the 
case  is  not  plainly  and  evidently  out  of  our  ju- 
risdiction :  and  for  this  reason  we  ought  to  un- 
derstand Hamburgh  to  be  in  London,  to  main- 
tain the  action,  because  otherwise  it  would  be 
out  of  our  jurisdiction.  And  if  in  truth  we 
shoold  know  tbe  date  to  be  at  Hamburgh 
ouster  le  mere,  yet,  as  judges,  we  should  not 
take  notice  that  it  is  ouster  le  mere.*'  In  this 
case  it  does  appear  upon  tbe  record,  that  the 
nffence  compllined  of  was  committed  in  parte 
beyond  the  seas,  and  not  in  England.  My 
lord,  the  plea  states,  that  it  was  committed  in 
the  island  of  Minorca,  in  parts  beyond  the  seas ; 
these  are  the  words  of  the  plea;  and  the  de- 
fendant has  concluded  his  plea  with  a  traverse, 
that  he  was  not  guilty  in  London,  in  the  parish 
of  St.  Mary-le- Bow,  or  elsewhere,  out  of  the 
island  of  Minorca.  Now,  my  lord,  this  standa 
admitted  by  the  phuntiff,  because  if  he  had 
thought  fit  to  have  denied  the  place  mentioned 
in  the  plea,  and  which  was  absolutely  essential 
for  the  defendant  to  mention,  because  his  jus- 
tification was  a  local  one,  (and  though  the 
cause  of  action  be  transitory  in  its  nature,  yet» 
if  the  defence  be  local,  the  defendant  baa  a 
right  to  atate  it  so  in  his  plea,  and  by  that 
means  make  that  local  which  before  waa 
transitory,)  be  should  have  made  a  newaaaign* 
ment,  or  have  taken  issue  on  the  place. 

It  was  incumbent  upon  the  defendant  to 
aver,  that  what  he  had  done  waa  wiihin  tbe  ar* 
raval,  because  his  authority  was  confined  tn 
that  particular  place:  and  therefore,  however 
unjuatifiable  be  might  be  elsewhere,  he  waa 
justified  there.  That  part  of  hia  allegaiioa 
atanda  admitted  by  the  plaintiff;  thererore  it 
does  appear  from  the  record,  that  the  cauae  of 
action  did  ariae  out  of  the  kingdom,  and  con* 
aequentlj,  as  Dodderidge  says  in  Latch,  it 
does  arise  out  of  the  jurisdiction  of  this  fDourt : 
and  where  it  ao  appears,  the  judgca  cannot 
help  taking  notice  of  it;  for»  as  Lutwyche 
says,  as  1  mentioned  before,  it  ia  not  triable 
here.  Even  in  cases  the  moat  transitory,  be» 
fore  the  statute  of  Jeolaila,  if  an  action  waa 
brought  in  London,  and  there  waa  a  k>cal  justi- 
fication at  Oiford,  the  cauae  couki  not  have 
been  tried  in  London.  That  waa  the  caae  ir 
lat  Saunders,  847,  an  action  for  worda  laid  in 
London,  charging  him  with  having  atnlen  plain 
om  of  Wadham-Uolleget  viz.  in  Laodoo.  The 
defendant  joetifica  speaking  the  wocdsi  I 
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tke  plaintiff  fetoie  plate  out  of  Wadbam*  College 
in  Oxford.  It  was  admitted  io  that  case,  that 
it  voold  hftve  beeu  a  fatal  error,  bad  it  not  been 
for  the  sutute  of  Jeofails.  Now  Ibe  statute  of 
Mnh  does  noa  extend  to  Minorca ;  therefore 
thii  case  will  etaoci  entirely  upon  the  common 
lav;  and  by  that  the  trial  is  bad,  and  the  ver- 
diet  void :.  for  suppoainjif  that  this  or  any  court 
at  Westminster  csould  bold  cognizance  of  any 
eaoae  that  arises  abroad,  yet  it  should  not  have 
kea  tried  io  LknuIoo,  but  should  hate  been 
tried  in  ihe^  next  English  county  to  Minorca. 
If  the  law  in  crinniiiaT  cases  be  as  1  conceive  it 
it,  thai  for  a  murder  committed  by  a  foreigner 
IB  soother  coantry  ibe  criminal  could  not  be 
MBished  here,  I  am  at  a  loss  for  a  reason  why 
M  should  he  punished  here  for  a  trespass  com- 
nitted  under  like  circumstances.  In  order  to 
npport  that  doctrine,  this  absurdity  must  be 
eoalended  for ;  if  Mr.  Mostyn,  who  stood  there 
ia  the  capacity  of  a  goreroor,  and  bad  the  sole 
direetion  and  government  of  this  place,  bad 
thoogbt  Fabrigas  guilty  of  an  offence  which 
ibifeited  his  life,  and  had  punished  him  accord- 
ingly, he  could  not  have  been  punished  ;  but 
bmnse  he  hss  proceeded  in  a  milder  wa^,  and 
has  imprisoned  and  banished  him,  therefore  he 
<ball  be  ponbhed. 

The  ittconyeniences  of  entertainiog  such 
aa  actioo  rn  this  country  are  many,  and  some 
of  ihesD  would  certainly  be  intolerable ;  but 
the  tncooreoiencea  that  would  ensue  from 
tviecling  the  fction  would  be  very  slight, 
if  aaj :  and  the  argument,  <  ab  inconreni- 
eali,*  lord  Coke  says,  has  been  erer  allowed 
to  he  rery  forcible  in  our  law.  Now  if  the 
actaao  he  maintained  here,  it  must  be  deter- 
miaed  by  the  law  of  this  country,  or  by  the 
law  of  the  pleoe  where  the  offieuce  was  com- 
mitted. If  it  be  determined  by  our  law,  that 
weald  be  unjust  indeed ;  for  then  a  man,  who 
is  eompelled  to  regulate  his  conduct  by  one 
law.  would  be  condemned  by  another,  which  is 
tofetflly  opposite.  Ami  yet  the  law  of  this 
eoontiy  is  the  law  the  plaintiff  has  thought  6t 
to  ptrt  this  cause  npoo ;  and  I  doubt  not  but  he 
hopvs,  under  the  idea  of  English  liberty,  to<* 
tally  to  destroy  the  Minorquin  constitution. 
His  deelaration  is  founded  on  the  law  of  Eng- 
The  imprisonment  is  laid  in  the  decla- 
to  be  contrary  to  the  law  and  customs  of 
thin  resloi ;  so  that  the  law  of  England  is  the 
law  to  which  be  appeals,  and  by  which  he  de- 
bis  erase  may  be  determined.  Jf  an  im- 
nmrat  is  committed  there  agreeable  to  the 
,w«  of  that  place,  but  not  consonant  to  the 
bi»s  of  this  realm,  is  that  a  ground  for  punish- 
meet  in  lbi«  country  ?  If  it  is  not,  the  plaintiff 
csDoot  support  his  case  upon  the  law  of  Kng- 
Issd  ia  the  manner  he  now  attempts  to  do.  If 
the  caose  is  to  be  tried  here  by  the  law  of 
Minorca,  how  is  that  btw  to  be  prored?  There 
is  as  leifal  mode  of  certifying  the  law,  and  till 
the  trial  iC^may  not  bo  known  what  points  of 
hw  it  nwy  be  requisite  to  inquire  int04  wit* 
Besses  caoool  be  eompelled  to  attend,  nor  can 
Ibis  csnrt  bj  any  meaos.oblige  them  to 
hoe;  so  the  dtMdant  waiiM  stand  ialhe 
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lion  of  being  called  upon  to  make  bis  defenoe, 
without  the  power  of  proving  either  the  law  ^ 
the  facta  of  ,bis  case.  If  this  action  succeedi» 
every  Frenchman  that  is  confined  io  the  Bastijc^ 
and  nas  the  good  fortune  afterwards  to  escape 
to  this  country,  would  be  bringing  actions 
against  the  officers  that  confined  him  ;  everr 
soldier,  who  in  time. of  war  tbinks  bim^lf 
ill  used  by.  bis  commander,  when  be  r^ 
turns  home  will  barcass.  the  commander  witb 
a  law-suit  for  any  confinement  or  correction 
that  he  may  have  suffered  abroad ;  and  in  M^ 
end  it  would  be  nothing  less  than  that  a  Gerr 
man  army  would  be  governed  by  an  English 
jury.  It  would  be  necessary  for  every  general 
officer  to  have  a  lawyer  always  at  bis  elbow; 
and  even  that,  as  olr.  Mostyn  has  fouod  by 
fatal  experience,  would  not  be  sufficient  to  se« 
cure  him  from  censure  and  punishment:  for 
in  this  cause  it  was  proved,  that  Mr.  Mostyn 
had  consulted  all  the  lawyers,  and  all  the  milir 
tary  gentlemen  in  the  island,  on  the  expediency 
and  necessity  of  the  measure  be  took,  before 
he  did  what  is  now  complained  of,  and  that 
they  were  all  nnanimons  m  tjieir  ideas  of  the 
absolute  necessity  of  the  business.  Some  of 
them  openly  professed  tbeir  opinions,  and  ih# 
rest  acquiesced  by  their  silence.  The  lawyerp 
went  further,  and  undertook  to  answer  ibr  the 
legality  of  the  measure,  eren  at  the  peril  of 
their  heads.  _       ...» 

in  the  second  place,*  supposing  an  action 
oould  be  maintained  here  at  all  for  a  tbi^g 
done  in  Minorca,  I  shall  beg  leave  to  suh- 
mit  to  your  lordship,  that  whatever  miglu  ba 
the  case  of  other  persons,  though  they  migbl 
be  liable  to  an  action  here  fo^  things  doneia 
foreign  parts ;  yet  that  the  governor  or  general 
officer,  who  has  the  immediate  command  and 
absolute  direction  of  the  place,  shall  not  ha 
called  upon  in  an  action  here  to  answer  for  his 
conduct  in  that  character.  Minorca  is  an  ab* 
solute  ^yemment.  The  governor  for  the 
time  being  is  the  immediate  representatire  of 
the  king  there ;  ami  he,  at  least .  within  the 
arraval  9f  St.  PhilHp's,  whatever  may  be  the 
case  in  the  rest  of  the  island,  as  all  absc4nte 
sovereigns  do,  governs  as  bethinks  convenient^ 
without  being  tied  up  to  any  fixed  ru]c% 
There  it  ia  not  lawful  for  bim  to  deviate  froob 
which  is  no  government  wherein  the  .power 
orer  the  lives,  as  well  as  the  liberties  and  prov 
perties  of  the  subject,  is  not  vested  ni  the  sn^ 
preme  power;  and  whether  that  power  ha 
lodged  in  a  single  person,  as  a  monarch,  or 
many,  as  a  parliament  or  an  aristocracy,  whatr 
ever  that  supreme  power  does,  it  is  accountabia 
for  to  none  but  God  ;  and  the  deputy  of  thai 
power  is  answerable  only  to  God  and  his  prin« 
cipal.  That  a  judge  cannot  be  puQisbed  for 
any  thing  be  does  in  his  capacity  as  a  judge  wiK 
not,  I  believe,  be  disputed ;  if  it  be,  there  aie 
ibe  strongest  authoritiea  upon  that  point.  The 
strongest  perhaps  in  Salkeld,  396,  and  %  ModL 
S18 ;  in  the  latter  of  which  cases,  the  judge 
bad  been  guilty  of  the  most  unconstitutional 
conduct.  My  lord,  that  in  Salkeld  is  Groenvelt 
a^^yait  Bnrwell  and  otfaen.    The  case  waa 
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•  this :  the  eenion  of  the  Colle^  of  Physionns 
in  London  are  empowered  to  inspect,  ffovern, 
and  censure  all  practisers  of  physic  in  the  city 
•of  London,  and  seven  miles  round,  so  as  to 
punish  by  fine,  amerdament,  and  imprison- 
nenn  They  convicted  Dr.  Groenvehof  ad- 
ministering- '  insalubres  pillulas  et  noxia  medi- 
<  camenta,*  and  sentenced  him  to  a  fine  of  SO/. 
«nd  12  months  imprisonment.  Accordingly, 
the  doctor  was  taken  in  execution  upon  this  sen- 
tenca,  and  brought  trespass  airainst  the  officers 
and  the  censors.  And  it  was  hoMen  by  Holt, 
.  chief  justice,  fin^  that  the  censors  had  a  judicial 
power ;  for  a  power  to  examine,  convict,  and 
punish,  is  judicial,  and  the^  are  judges  of  re- 
cord, because  they  can  nne  and  imprison: 
•econdly,  that  being  judges  of  the  matter,  what 
they  have  adjudg^  is  not  traversable;  and 
the  plaintiff  canAot  be  admitted  to  gainsay  what 
the  censors  have  said  by  their  judgment,  which 
is,  that  they  were  *  insalubres  pillulas  et  noxia 
«  medicamenta,'  4Sd  Ed.  3,  17,  9tb  £.  4,  3, 
12  Co.  S4,  25:  thirdly,  that  though  the  pills 
and  medicines  were  really  wholesome  pills  and 
good  medicmes,  yet  no  action  lies  against 
the  censors,  liecause  it  is  a  wrong  judgment  in 
m  matter  within  the  limits  of  their  jurisdiction ; 
and  a  judge  is  not  answerable  either  to  the  king 
or  the  party  for  the  mistakes  or  errors  of  his 
judgment,  m  a  matter  of  which  he  has  juris- 
diction. It  would  expose  the  justice  of  the 
nation,  and  no  man  would  execute  the  office, 
at  the  peril  of  being  arraigned  by  action  or  in- 
dictment for  every  judgment  he  pronounces. 
The  other  case,  which  is  in  2d  Modern,  218, 
is  as  strong  a  case,  if  an  action  could  be  main- 
tamed  against  a  judge  at  all,  as  any  that  can 
exist :  that  is,  an  action  for  false  imprisonment. 
The  defendant  pleaded  specially,  that  there  was 
a  commission  of  Oyer  and  Terminer  directed 
to  him  amongst  others,  &c.  and  that  before  him 
and  the  other  commissioners,  Mr.  Peon  and 
Mr.  Mead,*  two  preachers,  were  indicted  for 
being  at  a  conventicle,  to  which  indictment 
they  pleaded  Not  Guilty ;  and  this  was  to  be 
tried  by  a  jury  whereof  the  plaintiff  was  one; 
and  that  after  the  witnesses  were  sworn  and 
examined  in  the  cause,  he  and  his  fellows 
ibaod  the  prisoners,  Penn  and  Mead,  Not 
Ooilty,  whereby  they  were  acquitted ;  and 
9ttt^  the  plaintiff  mate  $e  geiserit  in  acquitting 
them  both  against  the  direction  of  the  CJourt  in 
matter  of  law,  and  against  plain  evidence,  the 
defendant  and  the  other  commissioners  then 
upon  the  bench  fined  the  jury  forty  marks 
a-piece,  and  for  non-payment  committed  them 
to  ffewgate.  This  was  a  case  where  a  judge 
bad  taken  upon  himself  to  fine  a  juryman,  be- 
cause he  did  not  find  agreeably  to  bia  direction, 
and  bad  committed  him  to  Newgate.  Serjeant 
Goodfellow,  who  argued  lor  the  defendant, 
aatd,  he  would  not  offer  to  speak  to  that  point, 
whether  a  judge  can  fine  a  jury  for  giving  a 
verdict  contrary  to  evidence,  since  the  case  was 

*  See  their  Caae,  vol.  0»  p.  951|  and  Ba- 
ahdl'sCiieyvaL6|p.999. 


so  lately  and  solemnly  resolved  by  all  the  judge* 
of  England  fn  Bushell's  case,  that  he  cOnld 
not  fine  a  jury  for  so  doing.  But,  says  be,> 
admit  a  judge  cannot  fiue  a  jury,  yet,  if  he 
doth,  no  action  will  lie  against  him  for  so  doibg, 
because  it  is  done  as  a  judge :  but  the  Court 
told  him  be  need  ndt  labour  that  point,  hut  de- 
sired to  bear  the  argument  on  the  other  side* 
In  this  manner  the  Court  would  not  suffer  the 
question  to  be  argued,  whether  an  action  wouM 
he  or  not  against  a  judge  for  that  whicli  waa 
done  by  him  in  that  character.  On  the  other 
side  it  was  urged,  that  what  was  done  waa  not 
warranted  by  the  commission :  but  at  last  the 
whole  Court  say,  that  the  bringing  this  acdoa 
was  a  gpreater  offence  than  fining  m  the  plaio* 
tiff,  and  committinflf  him  for  non*pa^ment; 
and  that  it  was  a  bold  attempt  both  against  the 
^vernment  and  justice  in  general.  Lord  Coke- 
m  his  12th  Report,  25,  says,  that  Ihe  reason 
and  cause  why  a  judge,  for  any  thing  done  hj 
him  as  a  judge,  bv  the  authority  which  tlie 
king  has  committed  to  him,  and  as  sitting  in 
the  seat  of  the  king,  concerning  his  jusiice, 
shall  not  be  drawn  in  question  before  any  other 
judge  for  any  surmise  of  corruption,  except  be- 
fore the  king  himself,  is  for  this :  the  kioj^ 
himself  is  de  jure  to  deliver  justice  to  all  his- 
subjects ;  and  for  that  he  himself  cannot  do 
it  to  all  persons,  he  delegates  his  power  ta 
his  judges,  who  have  the  custody  and  guard  of 
the  king's  oath.  And  forasmuch  as  this  coo- 
cems  the  honour  and  conscience  of  the  king** 
tbere  is  great  reason  that  the  king  himself 
shall  take  account  of  it,  and  no  other.  My 
lord,  within  thearraval  of  St.  Phillip's,  general 
Mostyn  was  ^^ent^s  judge ;  there  was  no  ma-* 
gistrate  within  the  place  but  himself;  he  might 
appoint  another,  or  might  preside  himself,  to 
decide  upon  offences  committed  within  that 
district.  It  was  so  stated  io  the  record,  that  it 
was  subject  to  the  immediate  order  of  the  go- 
vernor, and  no  judge  could  interfere  there  un- 
less particulariy  deputed  by  him  ;  so  that  the 
absolute  government  of  that  part  at  least  of  the 
island  rested  solely  in  his  hands.  He  actedi 
there  under  an  authority  committed  to  him  by 
the  king,  and  there  (  which  ia  the  reason  in  the 
12th  Report  why  an  action  will  not  lie  against 
a  judge)  he  had  the  custody  and  ffuard  of  the 
king's  oath ;  and  therefore,  as  lord  Coke  says, 
if  he  acts  improperly  in  the  discharge  of  the 
functions  of  his  office,  he  is  accountable  to  the 
king  only,  and  no  other.  My  lord,  there  ia 
another  case  in  the  law-books,  upon  which  I 
shall  beff  leave  to  lay  great  stress;  and  at 
present  1  am  not  aware  how  that  case  will  be 
disting^hed,  so  as  to  make  it  inapplicable  to 
the  present:  but  I  can  find  many  circumstaaoea 
even  in  that,  which  are  much  stronger  against 
the  determinatioD  there,  than  any  Uiat  exist  ia 
this  ease  agaitist  a  determinatioo  in  favour 
of  the  defendant.  The  case  1  allude  to  ia 
that  of  Dotton  against  Howell,  in  Shower'a 
Parliamentary  Cases,  24 ;  that  is  a  writ  of  error 
apoa  a  judgment  given  in  the  King's-beoch. 
IW  caae  firwn  the  record  is  tbit }  the  plaiotift 
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Mared  tgahist  OqUod,  for  that  be  with  seve- 
nl  others  assafilted,  beat,  woanded,  and  im- 
^lisoaed  him,  and  look  and  seized  his  goods, 
&Dd  impriaoned  the  plaintiff  for  three  months. 
Tbere  is  a  p\ea  as  to  part  not  guilty,  and  as  to  the 
rattbere  is  a  juBtiilcalieo,  that  the  defendant  at 
this  time  was  governor  of  Barhadoes,  and  sets 
oat  the  patent  constituting  him  governor ;  that 
iftcTthe  making  this  patent,  aud  before  the 
time  of  the  assault,  the  defendant  arrived  at 
fiarbadoes,  and  did  take  upon  him  and  exercise 
(ke  ^vemmeDl  of  that  and  the  other  islands  in 
the  patent  Dientioned,  till  the  first  of  Mav, 
vheo  he  had  licence  to  return  to  England; 
that  before  his  departure  he  constituted  the 
pUisltff  10  be  bis  deputy- governor,  and  that  the 
first  of  August  following  the  defendant  arrived 
at  London,  in  England;  that  the  4th  of  May, 
after  defendant's  departure,  the  plaintiff  took 
upon  himself  the  administration  of  the  govern- 
meat  of  the  island  of  Barbadoes,  and  did  un- 
lawfully  and .  arbitrarily  execute  that  govern- 
meat  and  office,  to  the  oppression  of  the  king's 
sobiecu ;  that  after  the  return  of  the  defendant, 
the  plaiotiff  at  a  council  was  charged  with 
misbehaviour  in  the  administration  of  his  office, 
lA  not  taking  the  oath  of  office,  not  observing 
the  act  of  navigation,  assuming  the  title  of 
lietttenant-governor  and  altering  decrees  in 
Chancery ;  that  it  was  then  ordered  by  the  de- 
firadsot  sDd  council,  that  the  plaintiff  should. 
be  ooBiniitted.  To  this  there  is  a  demurrer. 
1b  this  court  judgment  was  given  for  the  plain* 
tiff;  on  which  a  writ  of  error  was  brought  in 
the  House  of  Lords ;  and  though  the  particu  • 
lar  reasons  of  the  judgment  in  the  House  of 
Lords  do  not  appear  further  than  can  be  col- 
lected from  the  argument,  yet  there  are  several 
things  in  the  argument,  from  whence  it  may  be 
collected  upon  what  grounds  the  judgment  of 
tite  House  of  Lurds  went.  It  was  argued  upon 
the  part  of  the  plaintiff  in  error,  that  tbis  action 
did  not  lie  against  him,  because  it  was  brought 
sgaiosi  him  for  that  which  he  did  as  a  judge; 
that  the  rule  seems  to  be  the  same  for  one  sort 
of  a  judge  as  another,  aud  that  this  person  was 
bwfullj  made  a  governor,  and  so  had  all  the 
powers  of  a  governor.  As  to  the  plea,  it  was 
adoiitted  there  were  several  informalities  in  that. 
It  was  said  it  mitfht  be  muck  shorter  than  it 
was  ;  but  that  it  suffifciently  shewed  what  the 
ptaintiflf  in  error's  authority  was.  That  this 
action  cannot  lie,  because  the  fact  is  not  triable 
here :  the  laws  there  may  be  different  from 
ours.  Besides,  no  action  lies,  unless  it  were  a 
maiictous  comiuitraeiit  as  well  as  causeless ; 
that  no  man  will  pretend  that  an  action  can 
be  a^^ainst  the  chief  governor  or  lieutenant  of 
Iretaod  or  >$cotlaud  ;  and  by  the  same  reason  it 
•■sbt  not  in  this  oase.  He  had  a  power  to 
make  jotigrs,  and  therefore  was  more  than  a 
jkMl^.  Other  reasons  alledged  against  the 
action  lying  here  are,  first,  that  all  the  records 
aiiiS  evifleuce  are  there;  secondly,  the  laws 
thtre  d^er  fruiii  what  they  are  here  ;  and  go- 
ttromeofs  would  be  very  weak,  and  the  per- 
§ja9  jatftMrti^  with  Ibein  very  uneasy,  if  they 
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were  subject  to  be  charged  with  actioiu  here  foe 
what  they  do  in  those  countries.  In  the  argu« 
ment  on  the  part  of  the  defendant  in  error^ 
much  pains  are  taken  to  shew,  and  it  is  insisted, 
that  the  law  of  Barbadoes  is  the  same  as  the  lavr 
of  England.  A  nother  thing  that  is  there  relied  on 
is,  that  this  was  an  action  net  ween  two  English- 
men, for  an  injury  done  by  one  EnglisbmaD* 
against  another.  These  grounds  are  strongly  re- 
lied upon  on  the  part  ofthe  then  defendant  in 
error;  and  they  shew  at  least  that  his  counsel 
thought  these  distinctions  very  necessary  and 
material  in  order  to  support  the  action  at  all :  for 
though  it  is  denied  in  one  part  that  the  laws  of 
Barlwdoes  were  the  same  as  in  England,  yet  on 
the  other  side  it  is  insisted  they  were,  and  that  thia 
action  arose  between  Englishman  and  English- 
man, and  that  therefore  the  action  twght  to  bo 
maintained  in  this  court.  The  House  of  Lorda 
finally  determined  that  the  action  could  not  lie 
here,  and  the  judgment  was  given  for  the  jilain- 
tiff  in  error.  As  to  the  form  of  the  plea,  it  was 
impossible  for  any  one  to  say  a  word  in  vindi-. 
cation  of  that,  or  to  say  that  the  judgment 
Could  go  npon  any  other  ground  than  that  of 
the  defendant's  being  governor,  and  the  offence 
complained  of  committed  by  him  in  that  cha- 
racter. That  was  the  substance  of  the  case, 
and  upon  that  the  judgment  of  the  House  of 
Lords  was  founded ;  for  as  to  the  plea,  it  is  ad- 
mitted by  the  counsel  for  the  defendant,  that  iii 
other  respects  it  was  bad  upon  the  face  of  it.. 
In  that  case,  one  argument  relied  on  is,  that  it 
was  an  injury  committed  by  one  Englishman' 
against  anotoer.  Now  that  is  not  the  case 
here :  for  the  plaintiff  himself  was  a  Minor- 
quin ;  he  was  so  by  birth,  and  had  always, 
lived  in  that  country.  My  lord,^  in  this  case, 
the  argument  cannot  hold,  that  the  action  shall 
lie  bemuse  Minorca  is  governed  by  the  same 
laws  as  England ;  for  it  is  otherwise,  and  it  is 
stated  to  be  governed  by  the  law  of  Spain. 
The  acts  upoh  which  the  commitment  was- 
founded,  in  the  case  of  Dutton  and  Howell,, 
were  done  by  the  plaintiff  in  the  character  of 
governor  of  the  place,  which  is  an  objection . 
against  that  case  that  will  not  hold  in  the  pre-t 
sent ;  for  that  is  not  this  case.  Mr.  Fabrigas 
never  stood  in  the  character  that  the  plaintiff  in 
that  action  did,  for  there  the  acts  complained 
of  were  done  by  him  in  the  character  of  go* 
vernor ;  and  that  was  urged  as  one  ground  whj 
it  should  not  b^  canvassed  here.  But  neither 
of  these  distinctions  will  hold  in  the  present 
case;  but  all  the  inconveniences  pointed  out 
against  the  action  in  that  case  will  hold  very . 
strongly  in  the  present.  This  is  an  action 
brought  against  the  defendant  for  what  he  did 
as  judge ;  he  had  a  power  in  that  case  to  make, 
judges  there,  and  therefore  he  was  something 
more  than  a  judge ;  all  the  records  and  evi- 
dence which  relate  to  the  transaction  are  there, 
and  cannot  be  brought  here;  the  laws  thera 
are  different  from  what  they  are  in  this  coun- 
try ;  aud,  as  it  is  ssid  in  the  conclusion  of  thai  • 
argument,  government  must  be  very  weakJs- . 
deedji  aad  the  persons  intruatad  with  theoa  very 
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MtieMy,  if  they  are  ioljeet  to  be  cbafgfed  with 
•eiiofM  berefor  wbat  the?  do  to  that  character 
ki  tlldee  ooaolriei.  My  lord,  onleaa  that  case 
chn  be  materially  dbtinguished  from  the  ore- 
Mit,  it  will  be  an  authority,  attd  the  highest 
giftbortty  that  can  be  adduced,  to  shew  that 
Ihie  action  cannot  be  maintained,  and  will  be  a 
iUfficient  authority  to  entitle  the  plaintiff  in 
chtftr  in  thia  cause  to  yonr  lordihip*s  judg- 
ment Wbat  answer  may  he  given  to  that 
case,  or  distmetions  made  between  that  case 
and  the  case  now  before  the  Court,  I  cannot 
nt  present  foresee ;  but  if  any  are  attempted, 
liHien  I  hear  them,  I  shall  be  at  liberty  to  gi?e 
■lieb  answers  to  those  atgoments,  as  may  occur 
io  me  by  way  of  reply. 

Mr.  Tteklutm.  Mj  lord,  as  the  moderation 
and  mildness  of  governor  Mostyn's  proceedings 

/  Have  been  insbted  on  by  Mr.  Buller,  I  trust 
iC'will  not  be  thought  irrelative  to  the  present 
ottcfMioB,  if  I  shortljT  state  to  yoi^r  lordships 
Oie  feature  of  those  injuries  which  gave  birth  to 
iht  action. 

"'It'  appeared  in  evidence  on  the  trial,  that  Mr. 
lPabri|fas  was  a  natural- born  subject,  being 
bom  m  Minorca  subsequent  to  the  cession  by 
the  Spaniards  at  the  treaty  of  Utrecht,  and 
prior  to  the  capture  by  the  French  in  the  year 

^ttSBi  that  lie  iras  a  man  of  irreproachable 
dbsrracter  and  p;ood  property ;  not  of  the  first 
cUsi  of  oobtlit;^,  but,  to  hdrrow  ah  expresildn' 
ftom  colonel  Bidulpb,  *  what  we  should  call  in 
Bnl^and  H  gentleman  fbrmer;'  that  he  lived  in 
fmndship  with  the  first  noblesse  in  tbe  ishmd ; 

,  and  that  he  had  a  father  living,  and  a  wife  and 
0^  children. 

Thus  drcumstanced  and  thus  situated,  be 
wai  at  the  express  command  of  tbe  governor 
takin  from  his  house  by  a  party  of  soldiers, 
aiid' dragged  at  noon- day  through  the  streets 
of  Mahon  as  a  criminal,  and  thrown  into  a 
dungeon  appropriated  solely  to  capital  of- 
fenders; 

It  appeared  likewise  in  evidence,  that  he  was 
confined  six  days  in  this  dungeon,  with  no- 
thing but  the  boards  to  lie  on,  and  with  no  other 
sttslenanee  than  bread  and  water,  though  felons 
tender  sentence  of  death  were  allowed  the  com- 
inon  food  of  the  island ;  that  he  was  refused  the 
cotasotatidn  of  hia  friends,  itnd  denied  all  inter* 
cburse  with  his  family  ;  that  on  the  seventh 
morning  be  was  hurried  aboard  a  ship,  without 
being  permitted  to  uke  leave  of  his  children,  to 
see  his  wife,  or  to  be  accommodated  with  money 
oif  other  necessariea  for  his  subsistence ;  that 
daring  this  whole  time  he  had  heard  of  no 
charge  against  him,  he  had  been  confronted 
with  no  accuser,  he  bad  not  even  seen  bis 
jddge :  yet  he  was  to  be  banished  to  Cartba- 
gvni  in  Spain  for  the  spaceof  twelve  months. 
The  sentence  was  foitbfully  executed ;  and 
Mr.  Tabrigas,  having  experienced  that  distress 
which  a  moneyless  stranger  must  necessarily 
b^  reduced  to  in  a  country  whose  language  be 
did  not  understand,  as  fortunately  for  himself 
ipeciedly  to  gofcmor  tfostyoi  escaped 


from  the  Spaniards:  I  say  unexpectedly,  my 
*  lord,  because  he  little  thought  ihat  Mr.  Fa* 
briiras  would  live  to  tell  an  English  jury  ,of  his 
sufferings  and  the  governor's  oppression. 
'  I  thought  it  necessary  to  state  these  facts  to 
your  lordships,  that  ybn  might  judge  of  tb« 
mildness  of  that  treatment  which  Mr.  Buller 
deemed  it  prudent  to  expatiate  on. 

It  now  becomes  requisite  for  me  to  state  th« 
conduct  of  the  governor  through  the  sobae- 
quent  stages  of  bis  very  extranrdtnarf  defooce  ; 
and  that  I  must  do  with  some  precision,  as  I 
mean  to  contend,  that  tbe  plaintiff  in  error  by 
that  defence  is  estopped  from  agitating  the 
question  of  jurisdiction. 

Tbe  declaration  was  delivered  in  Hilary 
term,  1773  ;  a  role  to  plead  was  grrt^n,  and  m 
plea  demanded.  Had  the  governor  then  plead- 
ed to  the  jurisdiction,  the  question  would  haye 
come  before  tbe  Court  on  a  demurrer  ;  and  if 
that  had  been  determined  in  our  favour,  a  writ 
of  enquiry  would  have  been  executed,  and  Mr. 
Pabrigas  would  in  a  short  space  of  time,  at  m 
little  expence,  have  received  a  satisfaction  ade- 
quate to  the  injury,  and  would  have  been  en* 
abled  to  return  to  his  friends  and  to  his  family. 
But  that  would  not  have  answered  the  (forpose 
of  the  governor,  as  Mr.  Fabrigas  would  not 
then  have^been  delayed  in  England,  nor  have 
been  harassed  with  this  expensive  litigation. 

Had  the  goyemor  at  the  expiration  of  the 
four  days  pleaded  in  chief,  he  might  then  have 
bad  the  appearaneirof  an  argument  in  his  ap- 

eication  to  your  lord8hi|>s ;  for  it  then  would 
ive  been  competent  for  him  to  have  said,  *  I 
was  hurried  into  this  plea  before  1  had  time  to 
advise  with  my  counsel,  and  consult  upon  the 

Cropriety  of  admitting  the  jurisdiction.'  But 
e  has  debarred  himself  even  of  this  shadow 
of  an  argument;  for  instead  of  pleading  at 
the  usual  time,  he  applied  to  the  Court  of 
Common  Pleas  for  six  wi>eks  time  to  plead. 
Here  then  was  an  admission  of  the  jurisdic- 
tion ;  for  he  could  not  apply  for  time  to  plead, 
unless  the  Court  had  cognizance  of  the  mailer. 
I  shall  presently  state  to  your  lordshipsi  some 
cases,  whose  authority  cannot  be  shaken,  to 
prove,  that  even  after  imparlance  the  qtiestioa 
of  jurisdiction  cannot  be  gone  into. 

But  this  was  not  the  only  submission  to  the 
jurisdiction  of  the  Court ;  lor  he  then  applied 
to  put  off  the  trial  till  after  Easter  Term.  It 
would  have  been  nugatory,  it  would  have  been 
absurd,  to  have  prayed  the  Court  to  put  off 
that  trial,  which  I  hey  had  no  |»ower  to  try  at 
all.  When  Easter  Term  arrived,  the  governor 
made  a  second  attempt  to  p0Kt|M)ne  the  trial ; 
but  tbe  Court  saw  through  his  design,  and, 
satisfied  that  be  did  it  only  for  the  purpose  of 
delay,  they  tieil  him  down  by  the  rule  to  try 
it  peremptorily  in  Trinity  Tenn,  and  that  bw 
should  not  bring  a  writ  uf^^ernir  for  delay. 

When  he  ssw  the  Court  of  Common  Plete 
would  not  lend  him  their  power  for  so  base  m 
purpose,  he  next  made  application  to  the  Court 
of  Exchequer  for  an  injunction  to  stay  pro- 
ceediogsi  and  a  bill  vr«s  filed  ia  Trinity  Tena 
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that  intention;  bat  the  bill  was 
diBinwBed  on  arcpiment,  and  the  gofernor  was 
at  length  driven  io  the  sabnequeDt  sittioga  to 
trial.  When  the  cause  came  on,  the  derendant's 
couuel  did  not  object  to  the  jurisdiction,  thejr 
did  not  remiest  the  learned  judge  to  nonsuit 
the  plaiotin ;  bat  they  suffered  us  to  go  into 
oor  case,  they  cross- elcaniined  our  witnesses, 
and  finding  that  we  had  made  good  our  decla- 
ration by  evidence  irrefragable,  they  then  went 
into  their  justification,  and  called  many  wit- 
nesses in  support  of  it.  But  a  yerdict  being 
found  for  the  plaintiff,  they  tendered  a  bill  of 
eiceptioDs;  and  in  last  Michaelmas  Term, 
they  appljed  to  the  court  of  Common  Pleas  for 
a  new  trial ;  first,  for  excess  of  damages ; 
secondly,  because  the  Court  had  no  jurisdiction 
— ^the  most  extraordinary^  reason  perhaps  that 
ever  was  given ;  to  desire  a  second  trial  be- 
cause the  Court  had  no  jurisdiction  to  try  it 
at  aU. 

GoTcnior  Mostyn  having  in  so  maiiy  in- 
slancxs  admitted  the  jurisdiction  of  the  Court, 
I  most  beg  leave  to  state  some  authorities  to 
yonr  lordship,  which  prove  that  be  is  now  too 
late  to  take  any  advantage  of  a  defect  of  juris- 
diction. 

The  first  ease  I  shall  mention  to  your  lordships 
is  to  be  found  in  the  year  books  in  the  S3d  H.  6, 
f.  7,  where  therewas  aspecial  imparlance,  *  salvis 

*  omnibus  allegationibus  et  exceptionibus,  tam 

*  ad  breve  qqam  ad  narrationem' ;  and  the  Court 
would  not  allow  the  defendant's  privilege,  be- 
cause, says  the  case,  by  imparling  he  has  ad- 
mitted the  jurisdiction  of  the  Court.  This 
doctrine  is  confirmed  by  lord  Coke,  in  his  com- 
ment on  the  195th  section  of  Littleton,  where 
speaking  of  a  personal  action  he  says,  three 
parts  are  to  be  considered ;  first,  when  the  de- 
fendant defends  the  wrong  and  force,  he  maketh 
himself  a  party  to  the  matter ;  secondly,  by 
the  defence  of  the  damages  he  affirmeth,  that 
the  plaintiff  is  able  to  sue  and  to  recover  da- 
mages npon  just  cause;  and  by  the  last  part, 
viz.  *  nil  that  which  he  ought  tO  defend  when 
and  where  he  ought|'  bn  affirmetl\  the  juris- 
diction of  the  Court. 

The  case  of  Barrington  and  Yenables,  13  C. 
%  reported  in  sir  Thomas  Raymond,  34,  is 
very  clear  on  this  head.  The  defendant  afler 
imparlan<:e  pleaded  to  the  jurisdiction  ;  the 
plaintiff  demurred :  the  judgment  was,  that 
he  should  answer  over,  for  such  plea  cannot  be 
pleaded  after  imparlance. 

The  next  case  in  order  of  time  is  reported  in 
1  Modern,  81,  Cox  and  St.  Alban's,  92  Car.  8. 
A  prohibition  was  prayed  for  the  city  of  Lon- 
don, because  the  defendant  had  offered  a  plea 
m  the  jorisdiclion  which  had  been  refused. 
Lord  chief  justice  Hale  said,  "  in  transitory 
actions,  if  they  will  plead  a  matter  that  arisetb 
out  of  the  jurisdiction,  and  swear  it  before  im- 
parlance,  and  it  be  refused,  a  prohibition  will 
gs."  There  was  a  case,  said  his  lordship,  in 
which  it  was  adjudged  that  the  jurisdiction  must 
be  pleaded  and  the  plea  sworn,  and  it  roust 
come  in  before  impamaM.  It  was  also  agceed 
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in  that  case,  "  that  the  party  sbonld  never  be 
received  to  assign  for  error,  that  it  was  out  of 
the  jurisdiction,  but  it  must  be  pleaded.'*  I 
have  in  vain  endeavoured  to  find  this  case ;  but 
it  is  sufiicient  for  my  purpose  to  observe,  that 
lord  chief  justice  I^le  would  not  have  cited  it 
unless  it  had  been  law.  If  therefore  the  opi* 
nion  of  that  great  man,  solemnly  given  in  the 
court  of  KingVbeuch,  is  authority,  I  am  bold 
to  say,  that  governor  Mostyn  not  having  plead- 
ed to  the  jurisdiction,  cannot  now  assign  it  for 
error. 

In  a  few  years  af\er,  lord  chief  justice  Hale 
was  again  called  upon  tq  consider  this  qnestioa 
in  the  case  of  Mandyke  and  Stint,  2  Moderd 
973,  92  Car.  2.  There  was  a  prohibition  to  the 
sheriff's  court  of  London :  the  suggestion  was^ 
that  the  contract  was  made  in  Middlesex, 
therefore  the  cause  of  action  did  not  arisn 
within  their  jurisdiction.  The  chief  justice 
and  justice  nyndham  were  of  opinion,  "  that 
after  the  defendant  had  admitted  the  jurisdic- 
tion by  pleading  to  the  action,  especially  if 
verdict  and  judgment  pass,  the  court  will  not 
examine  whether  the  cause  of  action  did  arise 
out  of  the  jurisdiction  or  not ;"    on  which  a 

J»rohibition  was  denied,  and  judgment  was  given 
or  the  plaintiff.  I  cannot  distinguish  this 
from  the  present  case ;  for  as  the  Court  will 
not  examine  whether  the  cause  of  action  did 
arise  out  of  the  jurisdiction,  there  c&n  be  no  dif- 
ference whether  it  was  in  Middlesex  or  in  Mi- 
norca ;  and  that  question  cannot  now  be  asked, 
because  verdict  and  judgment  have  passed. 

Lord  chief  justice  Holt,  in  the  case  of  An« 
drews  and  Holt,  2  lord  Haymond,  884,  said, 
that  he  was  counsel  in  the  case  of  Denning  and 
N orris  (reported  in  2  Levintz,  243)  and  that 
the  Court  held  there,  **  that  since  the  defen- 
dant had  admitted  the  judge  to  be  a  judge  by  n 
plea  to  the  action,  he  wks  estopped  to  say,  that 
he  was  not  a  judge  after wanls.''  If  then  a  de- 
fendant, by  having  submitted  the  decision  of 
his  cause  to  a  jutlge,  precluded  himself  from 
objecting  to  him  afterwards,  how  much  stronger 
is  the  present  case,  where. the  defendant  baa 
submitted  bis  cause  to  the  determination  of  a 
Court  which  has  cognizance  over  all  transitory^ 
actions.  It  is  again  laid  down  by  lord  chief 
justice  Holt,  **  that  there  ought  to  be  no  plea 
to  the  jurisdiction  afler  impariance,  and  that  m 
special  imparlance  admits  the  jurisdiction."' 
Holt's  Reports,  Pksch.  5  W.  and  M. 

1  must  trouble  your  lordships  With  the  cast 
of  Trelawney  and  Williams,  to  shew,  that  there 
has  been  but  one  opinion  on  both  sides  of  the 
hall  respecting  a  plea  to  the  jurisdiction  ;  and 
that  equity  and  common  law  have  united  in 
saying,  thatif  the  jurisdiction  is  notpleaded  to, 
it  must  be  afterwards  admitted.  Tbncaseis 
reported  in  2  Vernon  483,  Hil.  1704.  The 
plaintiff  prayed  an  account  relative  to  a  tin-set : 
the  defendant  insisted  that  he  ought  to  have 
been  sued  in  the  Stannary-court.  The  lord- 
keeper  decreed  an  account ;  and  as  to  the  oh- 
jection  that  the  plaintiff  ought  to  have  sued  in 
the  Stannary-court,  be  said,  <*  to  oust  this  court 
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of  its  jarisdiclkMiy  the  defeodaot  nmst  plead  to 
ibe^  ^urisdictioo,  aod  pot  object  to  it  at. the 
betnDg.*' 

Tbere  are  t  great  variety  of  cases  tending  to 
establish  this  position,  that  when  a  defendant 
baa  once  sabmitted  to  the  jurisdiction,  he  has 
for  ever  precluded  himself  from  objecting  to  it. 
To  state  them  all,  after  the  great  authonties  1 
bave  mentioned,  would  be  ta multiply  the  wit- 
peases  without  strengthening  the  tesUmony :  I 
•hall  therefore  only  cite  a  few  paasages  from 
lord  chief  baron  Gilbert's  History  of  the  Com- 
noo  Pleas,  which  are  decisive  upon  this  part 
of  the  argument.  In  page  40,  apeaking  of 
the  order  of  pleading,  he  says,  **  the  defendant 
first  pleads  to  the  jurisdiction  of  the  Conrt; 
■eeondly,  to  the  person  of  the  plaintiff;  and 
thirdly,  te  the  count  or  declaration.  By  this 
order  of  pleading,  each  subsequent  plea  admits 
the  former.  As,  when  he  pleads  to  the  peraoo 
of  the  plaintifl^  he  admita  the  jurisdiction  of  the 
Court;  for  it  would  be  nugatory  to  plead  any 
thing  in  that  court  which  has  no  jurisdiction  in 
the  case.  When  he  pleads  to  the  count  or 
declaratioo,  be  allows  that  tiie  plaintiff  is  able 
to  come  into  that  court  to  implead  him,  and  be 
nay  be  tbere  properly  impmded."  Be  toys 
it  down  iu  a  subsequent  part  of  his  treatise  {p. 
148,)  as  a  positive  rule  of  law,  that,  **  if  a  dc» 
feodant  pl^s  to  the  jurisdiction  of  the  Court, 
be  must  do  it  iiutaiiter  on  his  appearance; 
for  if  be  imparls,  be  owns  the  joriadiction  of 
the  Court,  hv  eraying  leave  of  the  Coart  for 
time  to  pleaa  in,  and  the  Court  abail  never  be 
ousted  of  its  Jurisdictioo  after  imparlanoe." 
When  1  find  this  doctrine  in  our  old  law-books, 
when  I  fee  it  ratified  in  modem  times,  aod 
stamped  with  the  authonties  of  Coke,  Bale, 
Holt,  and  Gilbert,  I  am  warranted  in  saying, 
that  governor  lloat^n  cannot  now  agitate  the 
jiuestiou  of  jurisdiction :  aod  if  be  cannot,  the 
judgment  must  be  afBrmed. 

iMotwithstanding  which,  I  have  no  objection 
to  folbw  Mr.  Boiler  through  the  grounds  of 
argument  that  be  bas  adopted;  and  I  shall 
endeavour  to  prove, 

Thai  an  action  of  trespass*  can  be  broqght  in 
England  for  an  in^ry  done  abroad : 

"fliat  Mr,  Fabqgas  is  capable  of  bringing 
fuch  action : 

Abd,  that  governor  Mostyo  may  be  the  sob* 
jectofit. 

It  cannot  be  contended,  but  that  an  action  of 
trespass  is  a  transitory  action,  and  may  be 
brought  any  where:  •«  all  personal  actions," 
saya  lord  Coke,  ^*  may  be  broi^bt  in  any 
county,  and  laid  any  where."    Co.  Litt.  8dS. 

In  the  earl  of  Derby 'a  case,  18  Coke,  the 
cbanceller,  the  chief  jvstice,  the  master  of  the 
Rolls,  and  iustices  DodderidgeaoH  Wincb,  re- 
solved, •<  ttiat  for  tbin^  transitory,  altboitth 
that  in  troth  they  be  within  the  county  pala- 
tioe,  the  ptointUr  may  bj^  tow  aliedge  them  to 
be  done  in  any  ptoce  within  England ;  and  the 
defendant  may  not  plead  to  the  jurisdiction  of 
tbe  Court,  that  they  were  dose  within  the 
mooty  palatine.*'    lUs  doctrine  is  a9t  €oa- 


fined  to  counties  palatine ;  for  lord  Coke,  fai  bis 
comment  on  Littleton,  961t  ^i  Mys,  **  tbat  an 
obligation  made  beyond  the  seaa  at  Bour* 
deaui,  in  France,  may  be  sued  here  io 
Engtond  in  what  place  the  plaintiff  will." 
Captain  Parker  brought  an  action  of  trespass 
anu  i^alse  imprisonment  against  lord  Clive,  for 
injuries  received  in  lodia,  aod  it  was  never 
doubted  but  that  the  action  did  lie.  Even  at  this 
moment  there  Is  an  action  depending  between 
Gregory  Cqjimaul,  an  Armenian  mercbantt 
and  governor  Verrist,  in  which  the  cauae  of 
actioo  arose  in  Bengal.  A  bill  was  filed  by 
the  governor  in  the  Exchequer  for  an  it^uuc* 
tion,  which  was  granted ;  but  on  appeal  to  th« 
House  of  Lords,  tbe  ujunctiou  was  dissolved. 
The  supreme  court  of  jwUcatune,  by  diasolvin§f 
tbe  iiyunction,  acknowledged  tbat  an  aetioa 
of  trespass  ooold  be  nsaintained  In  Englsod* 
though  the  caase  of  actios  arose  in  India. 

The  next  point  to  be  considered  is,  whether 
tbere  is  any  disability  attending  tbe  perscn  of 
Mr.  Fabrigas«tiMt  incapacitates  him  from  bring* 
iog  this  action.  But  it  will  be  requisite  for  m^ 
first  to  state,  tbat  governor  Mestyn  pleaded  not 
guilty,  and  then  jistified  what  he  had  done  by 
tilledgiDg,  that  the  ptointiff  had  endeavoured  t# 
cieatenrotiny  among  tbe  troops;  therefore  he, 
as  goversjor,  bad  a  right  to  imprison  and  b»- 
nisD  him.  Your  k>raship  obaerves,  tbat,  so* 
cording  to  his  owo  plea,  ha  does  not  pretend  t« 
jostify  what  he  bas  done  aa  governor  menl  j 
from  the  plenitude  of  bis  power,  but  from  thm 
necessity  of  tbe  act,  because  tbe  plaintiff  bad 
endeavoured  to  create  mutiny  and  seditioD. 
The  learned  judge  who  tried  the  cause,  fore* 
seeing  tbe  importance  of  thia  justification,  re* 
guested  tbe  jury,  at  tbe  same  time  tbey  brouglit 
in  their  verdict,  to  find  whether  the  governor's 
justification  bad  been  proved.  Tbe  jury  found 
a  verdict  for  the  plaintiff,  with  S,000i.  damages, 
and,  that  tlie  plaintiff  bad  not  endeavoured  to 
create  mutiny  or  desertion,  or  had  acted  in  an  j 
way  tending  thereto. 

In  consequence  of  that  dectsHNU,  tbe  questioa 
now  is,  wbecber  Mr.  Fabrigas,  a  man  perfectly 
innocent,  can  bring  an  action  against  gover* 
nor  Moa^n  for  tbto  wanton  and  nnpanlleled 
injury  f 

As  tbe  tow  grants  redress  for  all  injuries,  so 
it  is  open  to  all  persons,  and  none  are  excluded 
from  bringing  an  action,  except  on  account  of 
their  crimes  or  their  oouotry.  Littleton  ssys» 
there  are  six  manner  of  persons  who  canaot 
bring  actions :  Mr.  Fabrigas  ia  not  included  in 
either  of  those  descriptions.  The  only  person 
that  can  bear  the  toast  rssombtoooe  to  bim  is 
an  alien,  who,  Ultteton  ssys,  to  be  incspaci* 
talod  ffom  bringisi^  an  actios,  moat  be  born  out 
of  tbe  ljigiea»ce  of  tbe  king.  Lord  Coke,  in  his 
cemmest  on  that  passage,  observes,  tbat  **  Lit* 
tletoo  saith  BOt,ont  of  the  realm,  but  out  of 
tbe  ligeanee ;  for  be  may  be  bom,  sa^s  Coke, 
out  of  the.  realm  of  England,  yet  within  tb« 
ligeaooe,  and  shall  be  called  tbe  king's  liege* 
man,  for  Ugeut  is  evser  taken  for  a  natoral-bona 
sulgect/'    Co.Utt.a9, 
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Mr.  Fakigw  was  lwr»  in  Minorca  tubte- 
jptnl  to  tbe  cetaiOD  of  Spafa,  conBC^oently  be 
ir  a  nauiraMMini  aubject ;  ever j  natural-^rarn 
ari^ect,  aoeordiog'  la  lard  Coke,  owea  allegiance 
to  die  king ;  allegiance  impKct  protection,  tbe 
eae  ia  a  necetaary  conseqnetioe  of  the  otber ; 
the  king  of  England  can  protect  only  by  hia 
lava;  &f  tbe  laws  of  England  there  is  no  in-^ 
jary  without  a  remedy  ;  tbe  remedy  for  false 
impnaonment  and  banishment  is  an  action  of 
treapaas,  which  is  a  transitary  actioo,  and  may 
be  nrougbt  any  where,  therefore  ri&fhtly  brought 
ia  tbe  city  of  Londoo,  where  this  action  was 
actoally  tried,  and  Mr.  Fabrigsa  reoorered 
3^000/.  damages.  I  hope  vour  lordships  will 
jutifjr  me  in  saying,  that  tnis  is  a  fair  dednc- 
tiso  mm  establMbed  prbici)»lss. 

Coke  (Go.  Litt.  ISO),  mentions  three  things 
wbereby  every  subject  is  protected,  *  rex,  lex, 
'  ^  reseripta  regis ;'  and  be  adds,  <^  that  be 
that  is  oat  of  tbe  protection  of  tbe  king,  cannot 
be  aided  or  protected  by  tbe  king's  law,  or  by 
tbe  king's  writ."  The  natural  inference  to  be 
drawn  mm  thence  is,  that  he  who  is  under  the 
king's  protection  may  be  aided  by  tbe  king's 
law.  fifr.  Fabrigas  is  under  tbe  king's  pro- 
teetjon,  because  be  owes  him  allsgiance,  there- 
fore  be  may  be  aided  by  the  king's  bws ;  con- 
sequeotly  is  warranted  in  bringing  this  action, 
tbe  only  aid  tbe  laws  of  Enghkud  can  afford  him 
Ibr  tbmt  injury. 

Mr.  Buller  baa  mentieaed  the  case  of  Pons 
and  Jobnaon,  lieutenant^gOTemar  of  Minorca, 
and  aeeroa  to  rely  on  what  was  said  by  lord 
Camden  on  that  occasion •  If  my  memory  does 
BSt  mialead  me,  tbe  plaintiff  could  net  make 
gaod  hia  caaa,  being  onabie  to  prore  Mr.  John* 
sso's  hand-writing  to  tbe  order  for  tbe  fiacal  to 
csmmU  bim,  aad  tbe  qaertion  of  jurisdiction 
was  nol agitated;  but  if  it  bad,  bowerer  re* 
speeteUe  lord  Camden's  opinion  e?er  will  bCj 
yet  it  waa  only  the  opinion  of  a  judge  at  Nisi 
hfina.  And  .aeeosding  to  Mr.  BnUer'a  own 
state  of  the  case,  be  makes  lord  Camden  con- 
fess, that  an  action  might  lie  in  a  transaction 
betweeu  aobject  and  aobjeet.  That  cancession 
is  saffiaieat  for  me ;  for  1  haTeyonr  kirdsbip's 
own  wards  to  pro?e,  that  Mr.  Fabrigaa,  being 
bsra  itt  a  eoaquered  country,  ia  a  saoject. 

Ia  the  kiuff  and  Cowie,  S  Burr.  858,  your 
laidahip,  apeudng  of  CaHrin'a  case,  said,  «•  tbe 
qaestioo  waa,  whether  tbe  plaintiff Calfio,  bom 
in  Seadand  after  tbe  descent  of  tbe  crown  of 
Eagtand  ta  Idng  James  tbe  first,  was  an  alien 
bora,  and  coDsequeatly  disabled  to  bring  any 
real  at  personal  actioa  for  any  lands  within  tbe 
realoi  of  England ;"  and  your  hirdsbip  added, 
*<  bat  ii  aaver  waa  a  doubt  whether  a  persoa 
bom  ia  the  conquered  dominions  of  a  country 
Is  soljeet  to  tbe  king  of  tbe  conquering  coun- 
try." From  this  two  points  are  gained :  first, 
tbalCaltia,  thou^  born  in  Scotland,  was  not 
an  alien,  slnd  might  bring  a  real  action ;  and 
that  there  aeter  was  a  doubt,  but  that  a  person 
bsfn  ia  a  oanaaered  coantrv  was  subject  to  tbe 
csaauuui.    Aa  therefore  the  tweNejudgea  de- 


caaaneiar. 


tweNejudgea 
CatnB  osahl  bring  a  laal  aatioBi 


A.D.  17W.  f«14 

be  waa  not  an  alien ;  certainty  Fa- 
brigas may  bring  a  transitory  action,  as  ha  ia 
a  subject,  being  born  in  a  country  that  waa 
conquered  by  the  state  of  Great  Britain. 

Tliere  is  an  anenynious  case*  in  1  Salkdd, 
404,  4  Ann.  A  bill  was  brought  in  Chancerj 
to  foreclose  a  mortgage  of  the  island  of  Sarke : 
the  defendants  pleaded  to  the  jnrisdictidn  of  the 
court,  Ti2.  that  tbe  island  of  Sarke  was  governed 
by  tbe  laws  of  Normandy ;  and  it  was  objected,^ 
that  tbe  party  ought  to  soe  in  tbe  courts ^f  tbe  ^ 
island,  and  appeal.  On  the  otber  side,  it  waa  ' 
said,  that  if  tne  person  be  here,  be  may  be  sued 
in  Chancery,  though  tbe  lands  lie  in  a  county 
palatine,  or  in  another  kingdom,  as  Irelaod,  or 
Barbadaes.  Lord-beeper  Wright  oter-ruled 
tbe  plea,  saying,  •'  that  tbe  Court  acted  against 
the  person  of  tbe  party  and  bis  conscience,  and 
there  might  be  a  railnre  of  justice  if  tbe  Chan- 
cery wottkl  nol  bold  plea  m  such  a  case,  the 
party  being  here."  How  much  strt^nger  then 
18  the  present  case?  for  this  is  a  transitory  ac- 
tion that  may  be  brought  any  where;  Mr.  Fa- 
brigas oa  tbe  spot  to  bring  it,  and  goremar 
Mostyn  in  England  to  defend  it. 

The  case  Mr.  Bailer  baa  cited,  of  the 
Bast- India  Company  and  Campbell,  admits  o£ 
a  short  answer  ;  for  bad  tbe  defendant  con- 
fessed the  matter  cbaraed,  he  would  have  con- 
foflsed  himself  to  be  guilty  of  a  felont ;  and  the 
humanity  of  tbe  laws  of  England  will  not 
oblige  a  maa  to  accuse  biouelf :  but  this  is  not 
a  paUic  crime,  but  a  ciril  injury.  As  Mr.  Bid- 
ler  has  gone  to  tbe  East^lndies  for  a  case,  I 
shall  be  excused  meatwniog  tbe  case  of  Ram- 
kissenseat  and  Barker,  1  Atkyns,  51,  wbera 
tbe  pUintiff  filed  a  bill  aga'mst  the  represenla- 
tiires  of  tbe  governor  of  Patna,  for  moAey  due 
to  bim  as  bis  banyan.  Tbe  defendants  plead- 
ed, that  tbe  plaintiff  was  an  alien  bom,  and  an 
alien  infidel,  and  therefore  oouM  have  no  suit 
here :  but  lord  Hardwioke  said,  as  tbe  plaiatiff^ 
waa  a  mere  personal  demand,  it  waa  extremely 
clear  that  be  might  bring  a  Mil  in  this  court  i 
and  be  orer-ruted  tbe  dcffeadant's  plea  without 
beariag  one  counsel  of  eltbar  side.  As  there- 
fore lord  Hardwicke  was  of  opioion,  that  by  the 
laws  of  England  an  alien  infidel,  a  Geatoo  mer« 
chant,  tbe  sulnect  of  tbe  great  mogul,  could 
claim  tbe  benefit  of  the  English  tows  agamsl 
an  English  goremor  for  a  tranaactkm  ia  a  fa« 
reign  coaatrr ;  1  trust  that  yoor  lordships  will 
determine,  that  Mr:  Fabrigaa,  who  is  neither  " 
aa  infidel  nor  an  aMea,  bat  a  aotgect  of  Great- 
Britain,  mav  bring  bis  action  here  for  an  injury 
received  in  Minorca. 

Tbe  caaeiof  tbe  caunlem  of  Deity,  Reiliray 
209,  does  not  affect  the  qaestioa ;  for  that  waa  a 
claim  of  dower,  which  is  a  tocal  action,  and  can- 
not, as  a  traasitory  action,  be  tried  any  where. 
The  cases,  mentkmcd  by  Mr.  Bailer,  from 
Latch  and  Lutwyche,  were  either  local  actienay 
or  questions  upon  demurrer,  tbereibre  not  ap- 
pltcable  to  tbe  case  before  tbe  Court;  for  a 
party  may  avail  himself  of  many  things  upon  a 
demurrer,  which  be  cannot  by  a  writ  of  error. 

Mr.  BoMai'a  endaarourtng  to  aoafoaad  truK 
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silory  wkb  local  action  ,  must  be  mf  tpokwy 
for  roeDtioaiDif  another  case  in  support  of  the 
distinction.  The  case  I  sllude  to  is  Mr.  Skin- 
ner's, wbicb  was  referred  to  the  twelFejmli(es 
from  the  couucii-board.  In  the  year  1657, 
i»ben  trade  was  open  to  the  East- Indies,  be: 
poaseased  himself  of  a  house  and  warehouse, 
which  lie  filled  with  goods  at  Jamby  ;  and  he 
purchased  of  the  ki'n^  of  Great  Jamby  the 
Inlands  of  Baretba.  ^  The  agents  of  the  East- 
India  company  assaulted  bis  person,  8eize<l 
hi^  warehouse,  carried  away  bis  goods,  and 
took  and  possessed  themselves  of  the  islands  of 
Baretlja.  Upon  this  case,  it  was  propounded 
lo  the  judges,  by  an  order  from  the  king  in 
council,  dated  the  13th  April  1665,  whether 
Mr.  Skinner  could  have  a  full  relief  in  any  or- 
dinary court  of  law  f  Their  opinion  was,  "  that 
bis  majesty's  ordinary  courts  of  justice  mi 
Westminster  can  give  relief  for  taking  away 
^^d  spoiling  bis  ship,  goods,  and  papers,  and 
assaulting  and  wounding  hiy  person,  notwitb- 
atanding  the  same  was  done  beyond  the  seas : 
Vut  that  as  to  the  detaining  and  possessing  of 
the  bouse  and  islands,  in  the  case  mentioned, 
lie  is  not  rdievnble  in  any  ordinary  court  of 
jjjstice." 

Your  lordships  will  collect  from  this  case, 
tliat  the  twelve  judges  held  thai  an  action  might 
be  maintained  here  for  spoiling  bis  goods,  and 
aeising  his  person,  because  an  action  of  trea- 
pass  is  a  transitory  action ;  hut  an  action  could 
Dot^be  maintained  for  posaeasing  the  house  and 
l^nd,  because  it  is  a  lodal  action.. 

I  trust  I  have  proved  that  an  action  of  trea- 
pass  may  be  brought  here  for  an  injury  re- 
.ceived  in  Minorca ;  and  that  Mr.  Fabrif^aa,  a 
natural -born  aubject,  is  capable  of  bringing 
Buch  aclion.  The  only  remaining  question  is, 
ivbetber  Mr.  Mostyn,  aa  governor,  can  tyran- 
nize over  the  innocent  inhabitants  witbm  his 
Sovernmeni,  in  violation  of  lai^,  justice,,  and 
nmanity,  and  not  be  responsible  in  our  courts 
to  repair  by  a  satisfaction  in  damages  the  injury 
lie  has  done  ?  Mr.  Buller  has  contended,  that 
general  Mostyn  governs  as  all  absolute  sove- 
reigns do,  and  that  *  stet  pro  ratione  voluntas' 
18  the  only  rule  of  bia  conduct.  I  did  not  ex- 
pect to  hear  such  an  assertion  advanced  in  this 
court.  ^  From  whom  does  the  governor  derive 
this  despotism  P  Can  the  king  dalccate  abso- 
lute power  to  another,  which  be  naa  not  in 
himself?  Can  auch  a  monster  exist  in  the 
British  dominions  as  tyranny  uncontrouled  by 
law?  Mr.  Buller  asserts,  that  the  governor  is 
accounUble  to  God  alone ;  but  this  Court  I 
hope  will  teach  him,  that  be  is  accountable  to 
Ms  country  here,  as  he  must  be  to  his  God 
hereafter,  fur  tbia  wanton  outrage  on  an  unof- 
fipnding  sul^ect.  Many  cases  have  been  cited, 
«nd  much  argqroent  adduced,  to  prove  that  a 
ipan  is  not  responsible  in  an  action  for  what  he 
has  done  as  a  judge.  I  neitlier  deny  the  doc- 
trine, nor  shall  endeavour  to  impeach  the 
f^ses ;  hut  I  must  observe,  that  they  do  not 
affect  the  present  ipiestion.  Did  governor 
MLo^tyn  sit  in  X>i^i»ivient?  ]>id  be  bear  any  «p> 
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cuaation  ?  Did  be  examine  a  witnesa  T  Did  be 
even  see  the  prisoner?  Did  he  follow  any  rnie 
of  law  in  any  country  ?  *  Stet  pro  ratione  vo-^ 
lontas'  was  bis  law,  and  bia  mercy  was  twelve 
months  banishment,  to  an  innocent  individual. 

As  Mr.  Buller  ba^  dwelt  so  much  upon  the 
case  of  Dutton  and  Howell,  it  will  be  expected 
that  I  take  some  notice  of  it.  1  need  not  go 
over  the  case  again,  as  it  has  been  already  very 
accurately  sUted;  but  I  must  beg  leave  to 
read  the  reasons  which  were  given  with  the 

Krinted  case  to  the  Lords,  before  it  came  on  to 
e  argued  in  the  House  of  Peers.  It  is  stated, 
that  sir  Richard  Dutton  ought  to  have  the 
judgment  that  was  obtained  against  him  below . 
reversed  ;  for 

1st,  That  what  be  did,  be  did  as  chief  go- 
vernor, and  in  a  council  of  st^te,  for  wbicb  he 
onght  not  to  be  charged  with  an  action.  If  he 
shall,  it  may  be  not  only  the  case  of  sir  Richard 
Diitton,  but  of  any  other  chief  governor  or 
privy -counsellor  in  Scotland,  Ireland,  or  else- 
where. 

8.  What  was  done,  was  in  order  to  bring-  a 
delinquent  to  justice,  who  was  tried  in  Barba- 
does  and  found  guilty ;  and  if  fcr  this  be  shall 
be  charged  with  an  action,  it  would  ^be  a  dia- 
oouragement  to  justice. 

3.  What  waa  done,  was  d^ne  in  court;  for 
so  is  a  council  of  state,  to  receive  complaints 
against  state  delinquents,  and  direct  their  triaU 
in  proper  courts.  What  a  judge  acts  in  court, 
as  sir  Richard  Dutton  did,  no  action  Ilea  againat 
him  for  it. 

4.  There  never  was  such  an  action  as  this 
maintained  against  a  governor  for  what  be  did 
in  council ;  and  if  this  be  made  a  precedent,  it 
will  render  alt  govemmenta  unsafe. 

5.  If  a  governor  of  a  plantation  b^ond  the 
seas  shall  be  chargred  with  actions  here,  for 
what  he  did  there,  it  will  be  impossible  for  him 
to  defend  himself:  first,  for  that  all  records 
and  evidences  are  there:  secondly,  the  Jaws 
there  differ  in  many  things  from  what  tbey  are 
here. 

Though  the  first  part  of  this  reason  seems 
to  operate  in  favour  of  governor  Mostyn,  yet 
it  goes  no  farther  than  this ;  that  if  an  action 
is  brought  here,  it  will  be  impossible  for  him 
to  defend  himself.  The  latter  part  ahews  the 
meaning  of  the  whole;  that  is,  if  an  action  ia 
brought  here  against  the  governor  for  any 
thing  done  by  him  in  bis  judicial  capacity, 
then  he  will  not  be  able  to  defend  himself,  be* 
cause  all  the  recorda  and  evidences  are  there. 
This  clearly  proves,  that  it  refers  to  what  be 
did  as  judge,  otherwise  there  oouki  have  been 
no  occasion  to  have  mentioned  the  records 
being  there. 

Tliese  reasons  must  have  been  the  ground 
of  the  counaeFs  argument,  and  the  whole  ia 
bottomed  in  sir  Richard  Dutten's  having  acted 
with  bia  council  in  a  judicial  capacity.  I. take 
no  notice  of  the  argumenta  of  counsel,  as  re- 
ported by  Shower,  because  it  can  be  no  au^ 
thority  /or  tbia  court.  I  shall  only  observe, 
tb«t  in  respeol  .to  j^e  jurisdiction,  wbiob  ws« 
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hot  tligbtlY  toac1i«d  on,  that  the  assertion  of 
ibe  couomI  for  the  defendant  in  error,  affirm- 
mg  tbe  jorisdicttoD,  is  as  good  authority  for 
me,  ts  the  deoiml  of  it  by  sir  Richard  Dulton's 
counsel  is  for  Mr.  BuUer.  The  report  u  silent 
ts  to  the  grounds  of  the  judgment :  it  only 
ays,  *<  that  the  action  was  reversed;"  but 
Ml  one  word  that  the  action  could  not  be 
mintained.  But  I  venture  to  affirm,  that  tbta 
csie  baa  not  the  least  res«mbUnce  to  the  pre- 
tenu  My  duty  calls  name  to  draw  the  in?i- 
^us  parallel. 

Goremor  Dotton  sat  with  bis  council,  to 
ktr  and  ^iquire  in  the  supreme  court  of  ju- 
totnre  in  Barbadoes : 

Governor  Mostyn  sat  neither  as  a  military 
Bsra  ci¥il  judf^e. 

Ilr.  Fnbrigaa  was  not  brought  before  bimy 
•cither  was  be  accused  by  an^  man : 

i^  John  Witham  was  publicly  accused  be- 
fiofe  the  iroremor  and  council  or  state : 

Mr.  Fsbrigas  was  thrown  into  a  dungeon, 
and  treated  with  the  most  unheard-of  sereritv : 

Sir  John  Witham  was  only  confioed  for  the 
yorpoae  of  securing  bis  person . 

Mr.  Fabrigas  was  banished  fbr twelvemonths 
to  the  Spanish  dominions : 

Sir  John  was  kept  in  custody  for  14  days, 
tOI  be  could  be  brought  to  his  trial : 

Mr.  Fabrigas,  on  the  governor's  justification, 
was  fonod  to  be  innocent : 

Sir  John  Witham,  when  brought  before  the 
court  of  general  sessions,  was  found  guilty,  and 
lecommitted: 

The  governor  of  Barbadoes  followed  the  lavrs 
sfBarbadoes: 

The  governor  of  Minorca  acted  in  diame- 
tiical  oppositioa  to  all  laws,  and  in  violation  of 
the  aatnral  dictates  of  humanity: 

So-  Richard  Dotton  let  the  law  take  its 
caorae  against  a  criminal : 

Bat  governor  Mostyn  went  oot  of  hit  way  to 
pefsecote  the  innocent. 

Hariog  shewn  the  difTerence  between  the 
two  cases,  permit  me  to  mention  an  observa- 
tioB  of  kra  chief-jostice  de  Grey,  in  hisoni- 
■ioB  on  the  motion  for  a  new  trial.  **  If  tne 
governor  had  secured  him,"  said  bis  lordship, 
*  say,  if  be  bad  barely  committed  him,  that  be 
jnigkt  bare  been  amenable  to  justice,  and  if  he 
bad  immediately  ordered  a  prosecution  upon 
any  part  of  his  conduct,  it  would  have  been 
another  question:  but  the, governor  knew  be 
cooU  no  OBore  imprison  him  for  a  twelvemonth, 
(and  the  banishment  for  a  year  ia  a  continuation 
sf  the  original  imprisonment)  than  that  be 
CQokl  inflict  the  torture." 

liord  chief-justice  de  Grey  then  undoubtedly 
Ibeaghl  that  governor  Mostyn  had  acted  ills- 
faOy;  if  so,  I  hope  I  shall  be  able  to  shew, 
that  he  ts  amenable  to  the  courts  of  law  in 
Xogland. 

Loid  Bellaaaont'ir  case,  in  9  Salkeld  695, 
B.  R.  Pkseh.  IS  W.  3,  erinces,  thst  a  go- 
vcmor  abroad  is  responsible  here.  «<Tbeat- 
tsraey-general  mored  lor  a  trial  at  bar  the  last 
fqtt^y  in  the  tarnif  io  an  action  sgiiiiit  the 
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governor  of  New-York,  for  matter  done  by  him 
as  governor,  and  granted,  because  the  king  de- 
tended  it."  I  collect  from  this  case,  that  the 
attorney- general  knew  the  Court  had  juriadio- 
tion,  or  be  would  not  have  made  the  motion  ; 
and  the  Court  would  not  hare  granted  it,  if 
they  had  not  been  legally  impowereU  to  try  it. 
The  legislature,  in  the  same  year  (12  W.  3, 
cap.  12  J  efiacted,  that  governors  beyond  the 
sea  should  be  tried  in  the  Kiog's-bench,  or  in 
such  county  as  shall  be  assigned  by  his  ma- 
jes^,  by  gt>od  and  lawful  men,  for  offences 
committed  in  their  governments  abroad  against 
the  king's  subjects  there.  As,  by  the  common 
law,  an  iodictroent  could  be  preferred  only  in 
that  county  where  the  offence  was  committed,' 
governore  abroad  were  not  criminally  amena- 
ble till  this  act  had  passed.  When  the  legisla- 
ture so  carefully  provided  to  bring  governors  to 
justice  for  the  offences  they  might  commit  in 
their  governments,  they  would  indisputably, 
by  the  same  law,  have  protested  the  subjects  > 
from  civil  injuries,  had  they  not  known  that 
such  provision  was  unnecessary,  and  that,  by 
the  common  law,  all  personal  actions  might  bo 
brought  in  England;  of  which  lord  Bella- 
months  case  was  a  recent  instance. 

In  Michaelmas-term^  11  Geo.  9, 1737,  Ste- 
phen Conner  brought  an  action  against  Joseph 
Sabine,  governor  of  Gibraltar:  and  he  stuted 
in  his  declaration,  that  he  was  a  n^aster  car- 
penter of  the  office  of  ordnance  at  Gibraltar  ; 
that  governor  Sabine  tried  him  by  a  court-mar- 
tial, to  which  he  was  not  subject ;  and  that  ho 
underwent  the  sentence  of  receiving  500  lashes^ 
and  that  he  was  compelled  to  depart  from  Gib- 
raltar, which  he  laid  to  his  damage  of  10,0001. 
The  defendant  pleaded  Not  Guilty,  and  justified 
by  trying  him  by  a  courVmartial.  There  was 
a  rsraict  for  the  plaintiff,  with  700/.  damages. 
A  writ  of  error  was  brought,  and  the  judgment 
affirmed;  No  distinction  can  be  made  between 
the  governor  of  Gibraltar  and  the  governor  of 
Minorca ;  except  only,  that  the  one  tried  Con- 
ner by  a  court-martial,  and  punished  bim  by 
military  law;  while  the  other,  without  any 
trial,  banished  Mr.  Fabrigas,  contrary  to  all 
ideas  of  justice  and  of  law. 

1  must  now  beg  leave  to  advert  to  the  bill  of 
exceptions ;  in  which  it  is  alledged,  that  '^  Mi- 
norca is  divided  into  four  districts,  exclusive  of 
the  arraval,  which  the  witnesses  always  under- 
stood to  be  distinct  from  the  others,  and  under 
the  immediate  order  of  the  governor.'* 

1  am  well  aware,  that  1  am  not  at  liberty  to 
go  out  of  the  record ;  if  I  was,  the  fact  war- 
rants me  in  saying,  that  the  evidence  is  most 
untme. 

It  is  notorious  that  Minorca  is  divided  into 
four  terminus  only ;  Cieutadella,  Ahiyor,  Blar- 
cadel,  and  Mahon,  which  latter  includes  the  ar» 
raval  of  St.  Phillip's.  This  is  known  to  every 
man  who  has  been  at  Minorca,  and  to  ever^ 
man  who  has  read  Armstrong's  history  of  that 
island.  That  the  governor  has  a  legislative 
authority  witbb  the  arraval,  ia  too  award  to 
dwell  so.  Bj  what  law,  by  what  provision. 
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dbet  be  diimllMt  powerf  Wfaeo  . 
eseeuted  witbio  St.  Pbillip's,  or  its  en?iroiw, 
.  tbe  eiTil  mairislrftte  miitll^  ^tys  the  governor 
Ibe  compliident  of  acquaiotiDg  him  witb  it ; 
bat  tbe  Mine  complimeot  it  paid  to  the  oom* 
BiaDdiDi^  officer  at  Cieatadella,  where  an  ex- 
clusive ^uriadietioo  is  not  even  pretended.  In 
fact,  it  IS  a  matter  of  civility  merely,  bat  never 
was  a  claim  of  right. 

Lord  cbief  justice  de  Grey  in  the  solemn 
opinion  which  he  gave  upon  tbe  motion  for  a 
new  trial,  has  been  explicit  on  these  two  beads. 
*'  One  of  the  witnesses  in  the  caose  (said  his 
lordship)  represented  to  thejory,  that  in  some 
particolar  leases,  especially  in  cnminal  matters, 
the  governor  resident  upon  the  island  does  exer- 
cise a  lefifislative  power.  It  was  gross  l^o- 
rance  in  that  person  to  imagine  such  a  tbmg : 
1  may  say,  it  was  impoesib^,  that  a  man  who 
lived  upon  tbe  island,  in  tbe  station  he  had 
done,  should  not  know  better,  than  to  think 
that  tbe  i^overnor  had  a  civil  and  criminal 
power  in  bim.  The  governor  is  tbe  king's  ser- 
vant; bis  commission  is  from  him,  and  be  is 
lo  execute  the  power  he  is  invested  witb  under 
that  ^^mmission,  which  is  to  execute  the  laws 
of  Minorca,  under  such  regulations  as  the  king 
flhaU*  make  in  council.  It  was  a  vain  imaginaF 
tion  in  tbe  witnesses  to  say,  that  there  were 
five  tCTminos  in  tbe  island  of  Minorca.  I  have 
«t  various  times  seen  a  multitude  of  authentic 
dooumenta  and  papers  relative  to  that  island  ; 
and  I  do  not  believe,  that,  in  any  one  of  them, 
tbe  idea  of  the  arraval  of  St.  Phillip's  being  a 
distinct  jotisdietion  was  everstartM.  Mabott 
is  one  of  the  four  terminos,  and  St.  Phillip's, 
and  all  the  district  about  it,  is  comprehended 
^tbin  that  termino  ;  but  to  suppose,  that  there 
la  a  distinct  jurisdiction,  separate  from  the 
government  of  the  island,  is  ridiculous  and 
absurd." 

These  were  the  words  of  lord  chief  justice 
deGrey ;  to  which,  I  am  confident,  this  Court 
will  pay  a  proper  attentioir. 

The  bill  of  exceptions  then  states,  that  gene- 
ral Mostyn  was  appointed  jpovemor  bv  tbe 
king's  commission,  which  gives  bim  all  the 
powers  belongin^^to  tbe  said  office.  I  wish  to 
ask  Mr.  Buller,  whether  to  persecute  the  inno- 
cent, and  to  banish  those  sulyects  committed  to 
his  care,  is  a  power  incident  to  or  springing  out 
of  tbe  office  of  governor  ?  If  it  is  not,  tbe  go- 
vernor cannot  justify  himself  under  bis  com- 
mission. 

It  is  then  stated,  that  tbe  kin^  ordered  ««  all 
his  loving  subjects  in  the  said  island  to  obey 
him,  the  said  John  Mostvn ;"  but  nothing  in 
partitular  is  mentioned  of^the  arraval.  Had  it 
oeeiiji  peculiar  district,  under  tbe  despotic  will 
of  the  governor,  there  must  have  been  some 
notice  taken  of  it,  either  in  the  commission,  or 
in  his  majesty's  ordera.  Tbe  governor  then 
confesses  in  his  bill  of  exceptions,  "  that  be 
banished  Mr.  Fabrigaa  without  any  reasonable 
or  probable  cause,  or  any  other  matter  alledml 
in  his  plea,  or  any  act  tending  thereto."  Not- 
wiifaitandiog  wkcb  admiaakmy  in  tbe  very  ntit 
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.  be  insists  that  the  plaiBtiir  ongbt  im 
be  barred  bis  said  action,  altboufffa  It  is  statedl 
in  the  bill  ef  exceptions,  that  **  the  MinorqutHi 
plead  sometimes  the  English  laws.** 
Were  tbe  bill  of  exceptions  leas  absord  than 


eluded  this  Court  from  enquiring  into  the  ori* 
gloal  jurisdiction.  Were  it  possible  that  thin 
ground  should  fail  me,  when  aopported  by  ao 
many  great  authorities,  yet  I  should  be  very 
easy  about  the  event;  for,  aa  an  action  of  tres- 
pass can  be  brought  in  England  fbriigoricn 
abroad,  and  as  every  subject  can  bring  that  ac- 
tion, and  as  governor  Mostyn  (being  a  subject) 
must  answer  to  it,  I  have  no  doubt  but  the 
judgment  will  be  affirmed.  Sboakl  it  be  re- 
versed, I  fear  the  public,  witb  too  much  truth, 
will  apply  the  linea  of  the  Roman  satirist  on 
the  drunken  Marias  to  tbe  present  occasion  ; 
and  they  will  say  of  governor  Mostyn,  aa  wax 
formerly  said  of  bim. 

Hie  eat  damnatus  inani  judido ; 
and  to  tbe  Mindrquins,  if  Mr.  Fabrigaa  should 
be  deprived  of  that  satisfaction  in  damages 
which  the  jury  gave  him, 

At  tn  victrix  provincia  ploras. 

Mr.  Buller.  1  beg  leave  to  trouble  the 
Court  witb  a  few  words  by  way  of  reply : 
and  tboagb  Mr.  Peokham  has  thought  fit  te 
declaim  so  much  upon  the  particobir  fbets  of 
this  cause,  yet  I  waa  confident  at  first,  and  do 
not  now  find  I  was  decdved  in  thinking,  1 
should  not  be  contradicted  in  what  I  said  mut 
the  propriety  of  governor  Mestyn'a  conduct  % 
that  he  had  taken  every  precaotkui^bat  a  uaa 
in  his  situation  coukl  do,  bad  coosohed  osany 
persons  there,  civil  and  military,  and  that  the^ 
were  all  unanimous  in  advismg  tbe  governor  to 
do  what  was  done. 

The  first  .objection  made  by  Mr.  PMkbam 
has  been,  that  Mr.  Mostyn  shouhl  be  precluded 
from  contending  that  this  Court  hath  not  a  ji»» 
risdictbn,  because  he  baa  submitted  to  tbe  ja- 
risdiction  of  tbe  Court  in  so  many  instanoca 
daring  the  whole  of  these  proceeding.  He 
baa  stated  the  whole  proceedings  dunog  the 
stages  of  this  cause,  by  which  he  supposes  Mr* 
Mostyn  hath  done  such  acts  aa  shall  be  con« 
stmed  into  a  aobmiasbn  to  the  jurisdictioo  of 
the  Court,  and  is  therefore  now  prcdodcd  firoai 
entering  into  the  question.  Further,  Mr, 
Peckham  has  insisted  upon  it,  tbat  at  the  trial 
we  did  wrong'  in  making  a  diefenoe ;  becauaey 
if  we  meant  to  ^  into  tbe  question,  whether 
tbe  Court  has  junsdictwu  or  not,  we  shouM  \aam 
then  insisted  upon  a  non-sait,  and  not  g^ooe 
into  the  merits  of  tbe  cause.  1  do  not  appte* 
bend  any  of  the  cases  he  has  cited  will  conae 
up  to  the  present :  and  as  to  tbe  diftrent  pe- 
riods of  tbe  caosr,  where  bd  aupposes  we  have 
submitted  to  the  jorisdiciion  of  tbe  Court,  IT 
this  Court  bsith  bo  jarisdictkin  at  all,  1  do  oat 
hMwhowitaiatheBbe  snidwtherci 
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Oftt  ftl  the  trial  wc  tkMld 
WNi-tuit«  it  imyii 
upon  what  we  couli 
allim 


nAlait 

kife  inasiea  aimo  •  wm-tuit«  la  imyioff  we 

iboaU  have  iosiaied  upon  what  we  could  imt 

dmaad  ;   for  it  is  ai  %ll  limaa  at  the  option  of 

Ihtpbintiff;  ivh^thmr  be  will  submit  to  a  ooo- 

aait  or  not.     If  Uis  defendant  can  avail  bineelf 

tf  the  objeetioQ  ut  ail,  it  muat  be' by  entitlinf 

kioMlf  by  that  onenna  to  a  Terdict ;  for  it  ia  io 

the  power  of  the  plaintiff  Ui  fl^et  up  and  aay,  I 

viU  not  be  WHi-sttited.    It  was  impoasible  for 

at  to  iaaaaft  upon  the  olgeotioD  in  any  dtber 

viy  tfann  it  in  new  done:   the  o|»iection  ariaea 

eat  of  Ihe  fianU  of  the  case,  and  what  was 

rid  nft  the  trid.  It  waa  there  pcvred,  that 
Moatja  wras  the  goveayor;  that  what  be 
did  wan  in  that  character;  and  therefore, 
my  ho,  ibeae  facta  beiog  proved,  1  iaaitt  I 
aai  not  nnawerable  in  a  court  of  joatioe  m, 
Saginnd,  for  what  I  hare  done  in  this  cbaraoi> 
Icr :  therefore  the  dijection  would  hare  been 
{■proper,  if  it  had  conne  at  any  other  time ; 
k  could  only  come  when  theae  Acta  appeared 
IB  efideooe  upon  which  this  objection  waa 
feuoded-  As  to  the  man^  cases  that  haTofaeen 
citedy  I  bdiere  I  nay  satdy  giro  this  general 
soBwor  to  them  all :  tiaey  are  caaes  where  an 
action  ban  been  bnn^ht  in  a  court  in  England, 
for  a  tmusaction  ariabg  in  England,  but,  on 
accomi  of  n  charter  or  atatnta,  the  jurisdiction 
eftlieai^eriorcooit  baa  been  eicbided.  Where 
that  io  so,  and  this  Court  baa  a  general  super* 
iatcodcDt  Jurisdiction,  but  it  is  taken  away  by  a 
particolnr  bkw,  in  anch  case  it  is  necessary  to 
{dead  to  the  juiisdiction:  hot  when  the  quea- 
tian  ariaea  upon  a  transaction  happening  in 
fbicign  parts,  and  where  the  courts  of  England 
cannot  bare  any  controul  wbataoeter,  auppoae, 
fiw  inataaoe,  in  France,  where  the  king  or  par* 
IJamraf  of  England  can  make  no  laws  to  bind 
the  inhabitants,  it  ia  just  the  aame  aaa  court 
of  iaforior  record  in  England,  where  it  holds 
ilea  of  a  thing,  done  out  of  their  jurisdiction. 
Jo  tiiat  caae,  ifit  appears  upon  the  proceedings 
that  the  cauae  of  action  arose  out  of  the  juris* 
dietiooo,  the  whole  proceedings  %te  void ;  they 
arc  earmm  nan  judice  ;  and  an  action  will  lie 
against  the  party,  the  officers  and  the  judgea, 
for  what  is  done  under  thena. 

In  this  case,  aa  laubnut  to  your  lordship,' 

tbequestionisthesame;  beeause  it  is  not  on  a 

traasaolion    happening  within  the  limits,  or 

within  the  country  where  thia  Court  resides  or 

baa  a  joriadietion,  bat  on  a  transaction  arising 

in  fw'tigu  dominions.     I  beg  leare  to  mention 

loo,  itet  if  theae  caaes  were  so  rery  general  as 

Mr.  Peckham  wishes  to  have  them  understood, 

it  is  not  poasUe  that  the  case  in  Latch,  or  the 

caae  ia  Lntwydie,  ever  could  have  existed ; 

bacaaae,  if  it  was  to  bold  as  a  general  rule, 

that  where  the  cauae  of  aotioo  arises  out  of  the 

kiaipdom  yon  muet  plead  to  the  jorisdictioD,  it 

wonld  hare  been  a  anffident  answer  in  tiiose 

esses  Is  asf,  it  waa  not  so  pleaded.    Inthecase 

'a  Lntwydie,  there  was  a  plea  in  bar,  and  de- 

Mnner  to  thai  plea  ;  but  it  appearing,  that  the 

cane  ef  actioa  did  not  arise  in  this  kingikim, 

H  m  tedfu  parts,  the  Court  agreed,  that  the 


iuppoNticu  and  quaint  legal  icffon,  wUcb 
otherwise  would  avail,  that  it  was  in  London  or 
England,  was  absurd,  apd  the  plaintiff  could 
not  support  his  action.  li  was  tfaevaame  in  the 
eaae  in  tiatch  ;  for  that  waa  not  on  a  plea  to 
the  jurisdiction,  but  the  olyfction  arose  long 
after,  and  io  a  subsequent  period  of  the  cause  t 
the  judges  there  agreed,  that  if  it  appeared  on 
the  record,  tliat  the  case  was  plainly  and  evs- 
dentlv  out  of  tbeir  juriadiotioa,  Ihey  were  bound 
totaae  notice  of  it. 

Mr.  Peckbam  has  divided  his  aifjumcnt  into 
three  heads :  drat,  whether  a  transttory  action 
is  capable  of  being  btougbt  in  England,  if  the 
cause  of  that  action  arise  beyond  the  seas :  so* 
condly,  whether  the  plaioitff  is  capi^e  ef 
bringing  sqch  action :  and,  in  the  third  plaoe^ 
whether  the  defendant  is  a  proper  object  of  i|. 
On  the  firat  of  these  questions  it  has  been  in** 
aisled,  that  an  action  of  ftilse  imprisonment  iaa 
tranaitory  action  \  and  aome  cases  cited,  where 
tranaitory  actions,  arising  abroad,  are  bidden  te 
be  maintainable  here.  An  action  of  false  im* 
prisonment certainly  iaa  Uransttoryaetion:  but, 
my  lord,  the  cases  cited  from  19th  Co.  and  Co. 
Lit.  were  i|ot  caaea  of  nation  for  false  imprison- 
ment, but  debt  upon  bend.  These  caaea  were 
where  the  law,  in  the  different  countries,  wu 
the  aame  ;  and  they  Iberofiwe  oome  within  the 
distinction  laid  ^wn  in  the  caae  before  lord 
Camden.  For,  where  the  law  of  the  different 
countries  ia  the  aame,  thia  Court  may  hold 
plea ;  it  may  do  as  muoh  justice  as  the  forei^ 
courts,  and  can  be  involved  in  no  difficulty  with 
reapect  to  the  rules  by  which  they  are  to  de« 
oide.  But  in  the  caae  of  tranaactions  arising  iii 
foreign  dominions,  wherethe  law  of  the  foreign 
country  is  difierent  from  the  law  of  thia  kiug^ 
dom,  this  Court  has  no  way  of  informing  them*- 
selves  what  the  foreign  law  is,  nor  oan  they  ' 
know  what  roles  to  decido  by ;  and  therefore 
every  inconvenience  arises  against  their  enter* 
taining  such  a  suit.  Mr.  P^ham  then  cited 
the  caae  of  Parker  against  lord  Clire,  in  thia 
court,  and  obaerved,  that  there  never-was  any 
objection  taken  there,  that  the  action  would  not 
lie.  That  caae  is  different  from  the  present. 
That  was  a  caae  between  English  subjects,  and 
a  ease  that  was  to  be  determined,  not  by  the 
law  of  the  East  Indies,  (for  that  waa  not  set  up 
as  a  defence,  or  at  all  intermixed  with  the  case) 
but  by  the  law  of  England  ;  and  therefore  ia 
atill  within  the  distinction  I  have  laid  down 
aod  endeavoured  to  aopport.  Then  tbf  aecond 
question  Mr.  Peckham  has  made  is,  whether 
the  plaintiff  can  maintam  this  action  ?  The 
plaintiff,  be  says,  is  not  an  alien,  but  a  natural* 
bom  subject,  and  as  such  he  owes  allegiance^ 
and  ia  entitled  to  prdtection  ;  and  that  the  king 
of  EngUind  can  protect  only  by  the  laws  of 
England,  and  therefore  this  man  baa  a  right  te 
bring  hia  action  here.  The  proposition  will  it* 
self  shew  how  enormous  it  would  be,  ifit  were 
to  hold  in  this  case.  How  is  the  king  to  rule 
hy  the  laws  of  England  P  Is  it  meant  that  thia  < 
case  is  to  be  determined  by  the  laws  of.  Eng* 
land?  Ifao,  that  would  be  iigustioeia  the  most 
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glariBnlf  Kgbt;  hecaoM  it  would  beooDdemnioff 
the  deteodaot  by  one  law,  when  he  was  booDO 
to  regulate  his  conduci  bv  a  different.  Bot  it 
is  not  true  that  the  king  or  England  can  protect 
bv  the  hiwa  of  England  only  ;  for,  in  otb^r 
filaces,  a  transaction  must  be  tried  by  the  laws 
of  that  place  where  it  arises ;  and  the  king  can, 
in  other  places,  gorem  by  other  laws  than 
those  of  England:  and  I  contend,  this  question 
most  be  determtoed  by  such. laws,  and  not  by 
the  laws  of  this  country.  Mr.  Peckbam  has 
then  insisted,  that  this  is  a  case  between  subject 
and  subject.  If  be  means  it  is  between  subject 
and  subject,  speaking  of  the  king  of  England, 
it  is  true;  but  Fabrigas  is  not  a  subject  of  this 
leahn,  aor  subject  to  be.  gOFerned  by  the  laws 
of  this  country,  and  theirelbre  shall  not  avail 
himself  of  the  laws  of  this  country.  The  case 
in  Salkeld,  404,  was  then  cited,  where  the  Court 
of  Chancery  proceeded  against  a  foreigner ; 
and  the  reason  there  given  for  so  doing  is,  be- 
cause that  Court  acts  in  personam.  But,  my 
lord,  that  case  does  not  appear  to  be  at  all 
blended  with  foreign. law;  nor  is  any  thing 
there  stated,  which  called  on  the  Court  to  de-, 
termine  that  case  by  any  other  law  than  the 
known  hiws  of  this  oonntry,  and  the  rules  of 
their  own  court.  The  case  in  the  4th  Insti- 
tute was  then  endeaTonred  to  be  distingnished 
from  the  present,  by  insisting,  that  the  subject- 
matter  of  that  case  was  local:  but  that  answer 
cannot  hold.  If  it  had  been  an  'action  in  a 
court  of  law,  the  answer  would  hare  been  a 
good  one  ;  because  an  action  of  dower  is  local, 
and  can  only  be  tried  in  the  county  where  the 
land  lies;  bat  that  was  a  suit  in  Chancery, 
and  not  an  action ;  and,  as  is  said  in  the  case 
cited  from  Salkeld,  the  Court  of  Chancery 
don't  proceed  against  the  thing,  but  against  the 
person. 

Then  the  last  question  that  has  been  made  Is, 
whether  the  defendant  in  this  case  is  the  proper 
sul^ect  of  an  action  P  My  lord,  Mr.  Peckbam 
has  observedy  1  said  the  governor  was  absolute ; 
but  that  he  insbtk  is  impossible,*  because  there 
is  no  person  who  could  delc^te  such  an  autho- 
rity to  him ;  that  if  he  derived  such  authority 
from  any  one,  it  roiftt  befrom  the  king ;  but  the 
king,  not  beiog  absolute  himself,  could  not  grant 
such  authority  to  Mr.  Mostyn.  If  it  be  meant 
^nly,  that  the  king  is  not  ataolnte  in  this  coun- 
try, I  most  readily  accede  to  the  proposition ; 
but  what  the  constitution  of  this  country  is, 
can  be  no  argument  to  prove  what  is  the  state 
or  constitution  of  Minorca.  That  Minorca  is 
of  a  difierent  constitution,  and  is  governed  by 
different  laws  from  what  prevail  in  this  coun- 
try, is  stated  in  the  record ;  which  record  is 
decisive  upon  that  point,  for  the  Court  cannot 
depart  from  it.  It  is  there  stated,  that  the  arra- 
vai  of  St.  Phillip's  is  subject  to  the  immediate 
order  of  the  governor,  and  to  his  order  and  di- 
rection only ;  for  no  judge,  either  criminal  or 
civil,  can  interfere,  or  has  any  jurisdiction 
there,  unless  under  his*  express  leaye :  there- 
fore the  argument,  as  to  the  authority  or  power 
•f  the  king  here,  is  totally  foreign  to  the  sitaa* 


tion  of  the  governor  of  Minorca,  or  the  power 
or  jurisdiction  he  has  there.  Then  it  is  said^ 
it  does  not  appear  on  the  record,  that  the  de« 
fendant  did  act  as  judge.  This  also  must  be 
decided  bv  the  record ;  and  it  is  there  stated, 
that  the  defendant  was  governor,  and  so  being' 
P^ovemor  he  caused  the  plaintiff  to  be  taken » 
imprisoned,  &c.  The  case  of  Dutton  9. 
Howell  has  been  much  observed  upon,  and  the 
printed  reasons  given  iu  that  case  particularly- 
stated  ;  but  I  do  not  perceive  the  case  has 
been  distinguished  from  the  present.  Some  of 
the  reasons  alledged  for  the  defendant  there, 
are  equally  strong  in  favour  of  the  present  de- 
femlant.  It  is  saul,  there  never  was  such  aa 
action  maintained  before ;  and  if  a  governor 
beyond  sea  be  charged  here,  be  cannot  defend 
himself,  becsuse  all  the  records  and  evidence 
are  there.  Mr.  Peckbam  has  not  been  alile  to 
produce  one  case,  in  which  such  an  action  aa 
this  has  been  maintained  before.  But  then 
another  distinction  he  endeavoured  to  avail 
himself  of  is^  that,  in  the  case  of  Dutton  and 
Howell,  the  action  was  for  an  act  done  in  coun- 
cil, and  therefore  varied  from  this  case,  be* 
cause  here  there  was  no  council  at  all.  I  can* 
not  see  how  that  difference  will  at  all  avail  Mr. 
Pfeckbam's  client.  In  the  6rst  place,  in  Bar- 
badoes,  there  was  a  council,  snd  the  goyi^rnor 
had  no  power  without  the  council ;  but  is  that 
the  case  here?  In  Minorca,  there  is  no  council 
at  all;  and  thereibre,  in  this  case,  the  go- 
vernor stands  in  the  same  situation  as  the 
governor  and  council  of  Barbadoes.  As  to  the 
necessity  of  pleading  in  abatement  to  the  juris- 
diction, it  is  very  observable,  that  Ih  the  case  of 
Dutton  V,  Howell,  the  counsel  who  argued  in 
that  case  do  not  yenture  to  rely  upon  that  ob- 
jection. But  they  insist  further,  that  the  juris- 
diction cannot  be  eiuunined  in  the  Exchequer 
chamber,  because  both  the  statute  and  writ  of 
error  expressly  provide  against  it :  and  there- 
fore, say  they,  it  is  questionable,  whether  it 
can  be  insisted  upon  in  the  House  of  Lords : 
and  it  is  adtaaitted  by  them,  that  a  question 
might  have  been  made  on  the  trial  of  an  issue, 
if  one  had  been  joined.  However,  that  ques- 
tion was  gone  into  in  the  House  of  Lord8,  and 
the  final  decision  of  the  cause  appears  from 
the  book ;  namely,  that  the  judgment  in  that 
case  was  for  the  defendant,  and  that  the  action 
could  not  be  maintained.  Then  the  wordd  of 
lord  chief  justice  de  Grey,  in  this  present  causey 
upon  a  motion  for  a  new  trial,  have  been  much 
relied  upon }  and  his  lordship  is  made  to  say, 
that  if  tl|e  governor  had  secured  the  present 

Elaintiff,  merely  for  the  sake  of  a  trial,  it  would 
B  a  different  affair.  In  this  case,  I  apprehend 
it  would  be  quite  sufficient  for  me,  if  the  go- 
vernor had  a  power  of  committing  at  all ;  for  if 
he  had,  that  is  sufficient  to  prevent  the  de- 
fendant's being  a  trespasser  by  such  commit- 
ment: and  the  reasonableness  of  the  time  for 
which  he  was  committed,  would  be  a  very  dif- 
ferent question;  for,  if  the  governor  bad  a 
power  of  committing,  he  has  pursued  that 
power,  and  then  this  actran  cannot  be  main- 
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iijiied.  Tlie  next'  caw  that  hu  been  cited,  is 
lord  BeHamont's  case  in  8d  Salkeld,  which  was 
ao  tction  af^iiiat  a  gOTernor  for  what  he  did  in 
that  character:  but  that  is  simply  a  motion  for 
a  trial  at  bar.  The  merits  of  the  ease,  or  the 
firopriety  of  the  action,  were  not  before  the 
Court,  or  at  all  entered  into ;  nor  was  any  ob- 
jectioa  oaade  to  the  juristlictiun  of  the  Court ; 
aad  where  a  thingf  is  not  objected  to,,  the  case 
can  never  be  an  authority  on  the  |>oint:  there 
is  not  one  syllable  said  about  it ;  and  therefore 
tbat  case  cannot  have  the  least  weight  wbatso- 
crer  respecting  this  question.  Then  Mr.  Peck- 
ham  cited  the  statute  of  the  13th  of  William 
the  third :  but  that  was  adtfiitted  by  him  to  ex- 
lend  odIv  to  critninal  prosecutions  at  the  kind's 
sttit,  aod  therefore  can  hate  nothing  to  do  with 
tbe  pretient  question.  The  case  of  Conner 
against  Sabine  is  as  different  from  this  case,  as 
any  one  case  can  be  from  another.  There  the 
del'eooe  was  put  upon  the  ground,  that  the 
plaintiff  was  amenable  to  a  court-martial.  The 
fact  Corned  out  otherwise:  they  stated  a  limited 
jurisdiction,  and  it  appeared  the  plaintiff  was 
not  the  object  of  that  jurisdiction.  Then  it  is 
said,  that  Minorca  is  not  a  military  camp,  but 
that  there  are  judges  both  criminal  and  civil. 
Here  again  I  must  hare  riecourse  to  the  re- 
cord itself;  for  there  it  is  stated,  that  within 
tbe  arraval  of  St.  Phillip's,  where  this  trans- 
action occnrred,  there  is  no  judge  either  cri- 
minal or  ciril;  there  is  no  power  but  that  of 
the  governor.  Mr.  Peckham  observed,  tbat 
it  is  stated  in  the  record,  that  the  inhabitants 
sometimes  claim  protection  from  the  law 
of  Eog^land,  as  well  as  the  law  of  Spain.  It 
is  so  stataj;  hot  what  is  said  further? 
Not  that  they  ever  have  it  allowed  to  them, 
or  that  they  are  governed  by  it;  but  it  is 
expressly  stated,  that  they  are  in  general  go- 
verned by  the  hiw  of  Spam ;  therefore  the  re- 
cord does  not  prove,  that  the  people  in  Minorca 
are  governed  by  the  same  laws  as  the  people 
here  ;  bat  it  doea  prove,  that  they  are  governed 
by  laws  which  are  totally  different,  and  that 
within  the  arraval  of  St.  Phillip's,  the  will  of 
tbe  governor  is  the  law.  Mr.  Peckham  then 
attacks  the  veracity  of  tbe  record  with  respect 
to  tbe  difieieot  districts  which  there  are  within 
<be  inland ;  and  has  insisted,  that  though  in  the 
execution  of  process,  &c.  tbe  law-officers  may 
consult  the  governor,  or  inform  him  what  they 
are  going  to  do,  vet  that  thev  are  not  bound  by 
law  to  do  so.  My  lord,  the  record  must,  in 
these  respects,  also  decide  for  us.  It  is  there 
stated  what  the  districts  are ;  that  the  arraval 
of  St.  Phillip's  is  distinct  from  the  others;  aod 
that  no  magistrates  can  come  there,  nor  can 
any  process  be  executed  there,  withont  the 
goremor's  particular  leave.  Mr.  Peckham 
asks,  where  is  the'  authority  that  enables  a 
governor  to  banish  an  innocent  man?  In  the 
first  phioe,  as  to  his  being  an  innocent  man,  it 
is  not  competent  to  this  Court  to  enouire  wfae* 
ther  be  was  innocent  or  not,  or  whether  t)ie 
govenor  was  strictly  justifiable  or  not ;  but  it 
m  suffideot  to  pr9T«i  tbat  Uie  go? ernoc  bad  an 
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aothority  to  imprison.  That  authority  appears 
upon  the  face  of  the  record ;  for  it  is  thera 
stated  that  he  was  ^vemor,  and  had  every 
power,  civil  and  military,  and  that  all  he  did 
was  in  the  character  of  a  governor.  Theso 
facts  being  proved,  I  submit  are  a  sufficient  bar 
to  this  action,  and  the  Court  cannot  go  into  tho 
question^  whether  the  plaintiff  was  innocent  or 
guilty .  The  last  argument  that  has  been  relied 
upon  by  Mr.  Peckham  is,  some  other  expres- 
sions of  lord  chief  justice  de  Grey,  in  the 
course  of  this  cause;  in  which  his  lordship 
said,  that  the  witnesses  must  have  been  mis- 
taken in  the  account  they  gave  of  the  consti- 
tution and  law  of  the  island.  Hereit  Is  im- 
possible for  tbe  Court  to  to  out  of  the  record : 
but  these  observations  of  lord  chief  justice  do 
Grey  go  certainly  a  great  way  towards  proving 
the  impropriety  of  maintaining  such  an  action 
here  as  the  present.  If  the  account  given  by 
lord  chief  justice  de  Grey  of  the  island  be  true, 
and  I  make  no  doubt  it  is,  the  consequence  ia 
this :  that  even  though  all  the  evidence  wa« 
obtained,  in  this  cause  that  could  be  had  ; 
though  persons  were  called  as  witnesses,  whOp 
from  their  situation,  and  the  departments  they 
bad  officiated  in,  were  most  likely  to  be  con- 
versant with  the  law  and  constitotion  of  tha 
island;  yet  tbat  all  tbe  accounts  that  have  beea 
given  are  imperfect,  erroileous,  and  unworthy 
of  credit.  That  is  the  strongest  evidence  of 
the  impropriety  of  maintaining  such  an  action 
as  this  in  England.  For  if,  as  lord  chief  jus- 
tice de  Grey  says,  the  evidence  that  has  been 
given  of  tbe  fordgn  law  in  this  case  is  not  to 
be  relied  upon,  but  is  all  a  mistake ;  it  may 
happen,  ana  it  must  natarally  be  expected,  that 
in  every  case  which  is  brought  here  from  fo- 
reign dominions,  where  the  cause  of  action 
arises  abroad,  all  the  evideuce  is  abroad,  and 
the  Court  can  get  no  other  evidence  of  the  law 
of  the  place  than  the  loose  opinions  of  those 
who  have  occasionally  been  there;  and  the 
courts  here  having  no  established  legal  mode  of 
obtaining  certificates  from  such  country,  pro- 
perly authenticated,  to  say  what  the  law  tnera 
IS,  the  samemistal^es  and  inconvenience  will 


Therefore,  on  the  whole,  I  trust  the  Court 
will  be  of  opinkm,  that  this  action  is  improper, 
and  ought  not  to  be  maintained  here. 

Lord  Mattsfield.  Let  it  stand  for  another 
argument.  It  has  been  extremely  well  argued^ 
on  both  sides. 


On  Friday  the  97th  January,  1775,  it  was 
very  ably  arvued  by  Mr.  Serjeant  Glynn,  on 
the  part  of  Mr.  Fabrigas,  and  by  Mr.  Serjeant 
Waiker,  on  behalf  of  governor  Mostyn :  but  as 
no  new  cases  were  cited,  we  shall  proceed  to 
gii>e  the  Judgment  of  the  Court  of  Ring's- 
bench,  which  was  in  substance  as  follows : 

Lord  Man^eld.  This  was  an  action  fi>r  an 
assault  and  false  imprisonment  by  the  defen- 
dant upon  the  plaintiff,    ^adpartof  tbaoom* 
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^ot  bmiflbrliMMiiiiglikBffMillitoMMd 
ef  Minoica  Id  €«rtlnff«M«  ki  ISpm,  it  «w 
■ecawary  fbrihe  plaiotitf  totelw  nolMeiB  the 
declaratioB  of  tbe  retl  abee  wlMre«be«Mie 
of  pompUiBi  smm;  wbiob  he  hat  etated  to  be 
«l  Minorca,  with  a  videiieeim  Loadoo,  at  St. 
Marv-le  Bow.  Had  itvioliMHi  lor  thai  >paf^ 
4ioularity,  he  aaif  bthaw  atafted  it  to  haeeheoo 
tnthaoooDty  of  MiddlcaeK;  hot  part  of  the 
oomplaint  makiBg  the  loeality ,  ^hera  the  oaoae 
of  aoiioB  aroae,  ■Pocaaaiy  to  be  alalady  being  a 
haniaboBcnt  fitna  Misoioa  to  Carthagena,  be 
states  it  with  this  pufelieet.  To-tbia  declaration 
the  defeodtnlputin  two  pleaa;  ftnt,  Mot  Guilty; 
jmmI  then  bepleada,  that  he  was  gotvmor.of 
MiDorea,  by  letters  patent  Itobb  tbe^wown,  and 
that  the  dctedant  w«a  nisiBiF  sedition  and 


mntiny ;  in  oeoseqnenee  of  whieb  he  did  loi- 
i>naoo  bim  and  send  hin  oat  of  the  island, 
wbicb  he  alledges  be  bad  an  authority  to  do, 
for  that  sedition  and  mntiny  that  he  then  was 
nieing.  To  this  plea  the  plaintiff  does  not 
^emur,  nor  does  he  deny  that  it  woMid  be  a 
juati6oationi  m  casett  waa  tme ;  but  be  denies 
the  truth  of  the  fiiet,  and  pots  b  issue  whether 
ibeiaot  of  the  plea  waa  true.  The  plea  avers, 
that  the  assault  for  which  the  action  was 
brought  areae  in  the  ielaad  of  Minorca,  out  of 
the  rsalmofBnglaod,  and  no  when  else.  To 
this  the  phuntiff  has  made  no  newassignasent, 
and  therefore  by  his  replication  he  admila  the 
looalityof  the  eanae  of  action.  Thus  then  it 
•toed  upon  the  pleadingi.  When  the  trial 
camooB,the  phuntiff  went  uto  the  ^idence  of 
Ins  oaae,  and  the  defendant  wentlihewise  wto 
hiseridenee.  But,  upon  the  part  of  the  de.> 
ice  diflennt  fiom  any  .Aet  al* 
hi  his  plea  of  justifioatioB  was  given;: 
Itncasea  were  called  to  prove  that  the 
district  m  Minovca  called  the  arraval,  where 
the  injury  cemplaiaed  of  waa  done,  was  not 
within  either  of  the  four  preeuiats,  but  that  it  is 
in  the  natmsB  of  a  pecular  liberty,  mare  Iombo- 
diateiy  under  the  power  of  the  gownor,  and 
that  no  ludge  of  the  isbod  can  eicreise  juria- 
«lietion  there  without  an  •appomtment  Aom  hitt. 
That  is  the  sufaalanoe  of  their  ovidenoe. 
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The  judge  left  it  to  the  jury  upon  the  tets 
of  the  case;  and  they  foundier  the  phdntiff. 
The  defendant  then  tendered  m  UU  0/  extep- 
tions,  upon  whioh  bill  of  oioeptfous  it  oofiMM 
before  us.  And  the  great  d^fieulty  1  have  bad 
upon  both  these  arguments  Is,  to  be  able  clearly 
to  compreliend  what  question  it  is  that  is  meant 
seriously  to  be  brought  before  the  Court  for 
their  judgment.  Iflundentand  the  counsel  for 
governor  ^ostyn  right,  what  they  a^  ialhis 
the  plea  of  Not  Guilty  is  totally  ii 
and  the  plea  of  justification  is  totabj  u 
lerial,  for  it  appears  00  the  plaintiff's  own 
ahewing  that  this  matter  arose  in  Minorca ; 
and  tbe  replication  to  the  plea  admits  it:  and 
it  likewise  appears  that  the  defendant  was  go- 
▼emor  of  Mmorca ;  and  aa  the  imprisonment 
•raae  m  ^noroa  by  the  authority  of  the  de- 
fendant, the  judge  ought  to  have  slopped  all 
Md  bavo4iieMd  the 


jury  immedhud] 
dant.  Why?  ' 
One  of  them  11 


ly  to  havelbuiid  for  the  4ele»- 
There  are  three  reasons  gftren. 


upon  in  the  first 
(but  abandoned  to-day)  is,  that  the  plaiBtiff  to 
o.Minorqoin,  born  in  tbe  isUnd  of  Minorca. 
To  -dispose  of  that  ejection  at  once,  lahall 
only  say  that  it  is  wiwly  abandoned  to-daj. 
A  Ninon|uin ;  what  then  ?  Has  not  a  subject 
of  the  Icing,  born  at  Minorca,  as  good  a  right 
to  apply  to  the  king's  courts  of  justwe,  as  a 
person  bom  within  the  sound  of  Bow-bell,  io 
Cheapside?  If  there  is  no  other  olgection  to 
him,  would  that  make  any  P  To  be  sure  not. 
Bot  it  is  abandoned,  ao  1  shall  lay  it  out  of  tho 


Tbe  other  two  grounds  which  are  enforced 
to«day  are,  if  I  take  tiiem  rigbt-^bnt  I  an 
under  some  difficulties,  because  they  are  siioh 
propositions  that  you  may  arffue  as  well  who- 
ther  there  is  such  a  court  exiatiog  as  this  wbidi 
J  am  now  sittiij^  in-— the  first  is,  that  he  waa 
governor  of  Minorca,  and  therefore  for  no  in- 
jury wbslaoever  that  is  done  by  him,  riffht  or 
wrong,  can  any  evidence  be  beard,  and  thM 
no  aolioB  can  lie  against  him ;  the  next  is,  thai 
tbe  injury  was  done  out  of  the  realm :  I  think 
these  aw  tbe  whole  amount  of  tbe  questiono 
that  have  been  laid  before  tbe  Court.  Now  aa 
to  the  first,  there  is  nothing  so  clear  as  that 
m  an  action  of  this  kmd,  which  is  for  an  as- 
sault and  folse  imprisonment,  the  defendant, 
if  he  has  any  justificatkm,  must  pkad  it ; 
and  there  is  nothing  more  clear  than  that,  if 
tbe  Court  has  not  a  general  jurisdiction  of  tho 
osatter,  he  must  plead  to  that  jurisdiction,  and 
he  caanot  take  advantage  of  it  upon  tbe  go- 
aeral  issue :  I  therefore,  upon  that  ground,  at 
once  lay  out  of  the  case  ewm  thing  relative  to 
the  amval;  fiir  if  he  acted  as  a  judge,  it  is 
oynonimous  taa  court  of  record :  and  tbooffh 
it  arises  in  a  forsign  country,  where  the  tecfa- 
Bical  distinction  of  a  court  of  record  does  not 
exist,  yet  if  he  sat  in  a  court  of  justice,  and 
subfoct  to  a  auperior  review,  it  is  within  the 
rsaaoB  of  tho  law  of  England,  which  says, 
that  ahali  be  a  justification,  and  he  would,  if 
he  had  acted  according  to  the  hiw  of  the  land, 
ho  entitled  to  a  justification  in  the  fact  that  io 
oomplaiaed  of;  but  that  must  be  pleaded,  if 
an  action  ia  brouffht  against  a  pman  who  io 
a  judge  of  record,  he  must  lay  it  before  tho 
oaort,  by  way  of  plea  and  justimsatMB,  that  ho 
waa  a  judge.  1  don't  lay  a  stress  upon  tho 
word  reoora,  but  there  Is  no  colour  upon  the 
evidenco  that  he  acted  as  a  jadge  of  a  ooort 
of  justice;  therefore  ever]|r  thmg  stated  re- 
lative to  the  anraval,  which  is  stated  in  the  hill 
of  exceptibne,  is  nothing  at  all  to  tbe  purpoeo* 
The  fint  point  that  1  shall  begin  with  is  tb« 
sacredness  of  the  person  of  the  governor. 
Why,  if  that  waa  trae,  and  if  the  law  was  so, 
he  BHist.  plead  it.  This  is  an  action  of  false 
imprisonoBent :  pnsid  /ade^  the  Court  baa 
jurndietton.  If  he  was  guilty  of  the  fact,  bo 
must  shewaapeoial  Blatter  that  he  did  this  by 
a  proper  autwirity.  What  ia  his  proper  an* 
thority?  Thfi king'i rnmiMsiion  in mnlrn hiw 
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I^Temor.  Why  tbeii,  In  oerliioly  mml^leid 
It :  b«t|  iKmrerer,  1  will  not  mt  the  awwer 
iip<«  tint.  It  has  been  nngled  oot,  that  io  a 
cdonythal  b  beyODd  the  sow,  bat  pari  of  lh« 
dommiom  of  the  crown  of  EnglaMy  thooffh 
aetioof  woald  Jie  for  miwiea  coooiilleil  by 
other  persona,  yet  it  i hall  not  Ke  against  the 
fmemor.  Now  I  say»  for  many  reasons,  if  h 
did  not  lie  against  any  other  man,  it  shall  most 
cmphatioall^  lie  affainst  the  go? emor.  In  ersry 
plea  to  the  juriadictbn,  yon  must  state  a  inns- 
dietion ;  for  if  thereis  no  otber  method  of  tnal, 
that  alone  will  giro  the  hing's  ooorts  juriS'^ 
diction.  If  an  action  is  brought  here  for  a 
matter  arisinff  in  Wales,  ^oo  must  shew  the 
jnriediction  m  the  court  in  Wales:  and  in 
erery  case  to  repel  the  jnrisdiction  of  the 
king's  ooorts,  you  most  shew  a  better  and  a 
move  proper  jurisdicfion.*  Now  in  this  case 
no  other  joriadiction j-  is  shewn,  e? en  by  way 
of  argnoient ;  and  it  is  most  bertadn,  that  if  the 
king's  courts  cannot  hold  plea  in  snch  a  case, 
there  is  no  other  court  upon  earth  that  can  do 
it :  for  it  is  truly  said,  that  a  governor  is  in  the 
nature  of  a  viceroy,  andv  of  necesBity,  part  of 
the  privileges  of  the  king  are  communicated  to 
him  during  the  time  of  bis  ^[ovemment.  No 
criminal  proKcution  lies  agamst  him,  and  no 
civil  action  wiH  lie  against  him ;  because,  what 
would  the  cooseqoenoe  be  P  Why,  if  a  civil  ae- 
lion  lies  against  him,  and  a  judgment  obtained 
for  damages,  be  might  be  taken  up  and  put  in 
prison  on  a  Capias  ;  and  therefore,  locally ,  dur- 
ing the  time  of  bis  government,  the  courts  in 
the  island  cannot  hold  plea  against  him.  But 
in  thia  peculiar  case.  It  is  said  to  have  happened 
in  <he  arraval.  Why,  it  is  stated  io  the  evi- 
dence, that  no  judge  can  sit  there  at  all  with- 
out his  leave.  If  be  is  out  of  the  ^vemment, 
he  leaves  it ;  he  comes  and  lives  m  fiogland, 
and  he  has  no  effects  there  to  be  attached : 
then  there  is  no  rsmedy  whatsoever,  if  it  is 
not  in  the  king's  coofta.  But  there  is  another 
very  strong  reason  aUnded  to  by  Mr.  SeiJeanI 
Olyno,  which  would  alone  be  decisive.  This 
is  a  charge  against  him,  which,  though  a  civil 
injury,  has  a  mixture  of  criminality  m  it:  it 
is  an  assault ;  which  is  criminal  by  the  laws  of 

*  As  to  Ibis,  see  the  Case  of  the  hon.  Robert 
Johnson,  €  Bast,  583.  See  also  the  Case  of 
the  Khifochs,  vol.  18,  p.  39S. 

f  Speaking  of  lord  Mansfield's  judgment 
in  this  case,  Mr.  Butler  in  his  long  dis^uisi- 
torial  note  to  Co.  Lilt.  391  a,  says,  '*  wherever 
a  personal  injury  is  done  to  an  fingKsh  sob- 
ject  abroad,  the  remedy  must  be  sought  In  the 
jurisdiction  where  the  cause  of  action  happens, 
if  it  is  subject  to  the  king's  jurisdiction  %  if 
the  king  has  no  jnrisdietioo  in  that  place,  this 
necessarily  gives  the  king's  courts  a  jurisdic- 
tion within,  which  it  is  brou|fht,  by  the  known 
fiction  of  laying  the  venue  in  some  couaqr  of 
England.  This  is  explained  by  lord  Mans- 
field with  bis  usual  clearness  and  ability." 
Mr.  Butler  refers  to  PhtUybrown  «.  Ryf 
8ti».4S4.  liOidRaym.  ]888|and8M«i. 


Bngfand,  and  is  an  abuse  of  that  authority 
given  him  by  the  long's  lettsn  patent  under 
the  great  seal.  Now,  if  every  thing  within  a 
deuMuion  is  triable  by  the  courts  within  that 
dominion,  yet  the  consequence  of  tbeking'e 
liters  patent,  which  gives  the  power,  must  be 
tried  heire ;  for  nothing  concemmg  the  seignio* 
ry  can  be  tried  in  the  place  where  It  is.  In  thn 
proprietary  governments  in  America,  they 
cannot  tr^  any  question  concerning  the  seignio- 
ry, in  their  own  courts ;  and  therefore,  though 
questions  concerning  huids  in  the  isle  of  }&vk 
are  triable  in  the  courts  of  the  isle  of  Man,  yet 
wherever  there  is  a  question  concerning  'tb* 
seigniory,  it  must  be  tried  in  some  courts  im 
Eiwland.  It  was  so  held  by  the  chief  justice 
and  nmuT  of  the  judges  in  the  reign  of  qaeea 
EKzabeth,  upon  a  question  arising  concerning 
the  seigniory  of  the  isle  of  Man.  >  Or  when- 
ever  there  is  a  question  between  two  proviaoaa 
in  America,  it  must  be  tried  in  England  by 
analog  to  what  was  done  with  respMt  to  the 
seigniories  io  Wales  being  tried  in  English 
counties  ;  so  that  emphatically  the  governor 
must  be  tried  in  England,  to  see  whether  hn 
has  exercised  legally  and  properly  that  autho* 
rity  ffiven  him  by  the  king's  letters  patent^  or 
whether  he  baa  abused  that  authority,  contrary 
to  the  law  of  England,  which  govsma  the 
lettera  patent  by  which  he  is  appointed. ^f^  It 
doea  not  fiillow  from  this,  that,  according  to 
the  nature  of  the  case,  let  the  cause  of  action 
arise  where  it  roajr,  that  a  man  is  not  dntltled 
to  give  every  justification  that  ooght  to  be  n 
defence  to  bim.  If  by  the  authority  of  that 
capacity  in  which  he  stood  he  has  done  right, 
be  is  to  lay  that  before  the  Coort  by  a  proper 
plea,  and  the  Court  will  exercise  their  judgment 
whether  that  is  not  a  sufllcient  jastifioition. 
In  this  case,  if  the  justification  had  beea 
proved,  perhaps  the  Court  would  have  been  of 
an  opioion  that  it  was  a  sufficient  answer,  and 
he  might  have  moved  m  arrest  of  judgment 
afterwards,  and  taken  theopinion  of  the  Court  ; 
but  the  Court  most  be  of  opinion  that  it  is  n 
sufficient  answer,  aad  that  the  raisipga  OHitiny 
io  a  garrison,  though  in  time  of  peace,  was  a 
reason  for  tiiat  summary  proceediog,  in  taking 
bim  Op  and  sending  him  out  of  the  Island.  I 
could  conceive  cases  in  time  of  war,  in  which 
A  governor  would  be  justified,  though  he  acted 
very  arbitrarily,  in  which  be  could  not  be  jus- 
tified  in  time  of  peace.  Suppose  io  a  siege,  or 
v^n  the  French  were  going  to  to  vade  Minorca, 
suppose  that  the  governor  should  think  proper 
to  send  a  hundred  of  the  inhabitants  ofit  of  the 
isfauid,  and  that  he  did  this  really  acting  for  the 
best :  or  suppose,  u|^n  a  general  suspicion,  he 
should  take  people  up  as  spies:  why,  upon 
proper  circumstances  laid  before  the  Court  for 
their  judgfment  and  opinion,  it  would  be  very 
fit  to  see  whether  he  had  acted  as  the  governor 
of  the  garriion  ought,  according  to  the  law  of 
England  and  the  justice  of  the  case.  But  it  is 
said,  if  there  is  a  law  io  the  garrison,  or  if  he 
acta  as  the  Spanish  governor  might  have  done 
befofCi  how  H  that  te  heluiQwo  hereP-^Howf 
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tVby,  there  are  ways  of  knowiiifjf  foreipi  laws 
«•  well  as  oar  own,  but  id  a  different  manner : 
it  must  be  prored  as  a  fact,  and  in  that  shape 
the  court  oiosl  assist  the  jury  in  finding  out 
trhat  the  hiw  really  is.  Suppose  there  is  a 
Freneh  settlement  (there  is  a  case  in  point  of 
the  sort  I  am  stating)  which  depends  upon  the 
costam  of  Paris ;  why,  we  must  receive  wit- 
nesses with  regard  to  it,  to  shew  what  the 
custom  is,  iust  as  you  reoeire  evidence  of  a 
custom  with  respect  to  trade. 

The  judges  iu  the  courts  of  England  do  de- 
termine all  cases  that  arise  in  the  plantations, 
all  cases  that  arise  in  Gibraltar  or  Minorca,  in 
Jersey  or  Guernsey,  and  they  must  inform 
themselres  b^  harinff  the  law  stated  to  them. 
As  to  suggestions  wiui  regard  to  witnesses,  the 
plaintiff  must  prore  his  case,  and  the  court 
must  take  care  that  the  defendant  is  not  sur- 
prised, and  that  he  has  a  fair  opportunity  of 
bringing  his  evidence,  if  it  is  a  case  proper  in 
other  respects  for  the  jurisdiction  of  the  court. 
There  may  be  some  cases  arising  abroad, 
trbich  may  not  be  fit  to  be  tried  here ;  but  tiiat 
cannot  be  the  case  of  a  governor  injuring  a 
man,  contrary  to  the  duty  of  his  office,  and  in 
violation  of  the  trust  reposed  in  him  by  the 
king's  commission.  If  he  wants  to  seiid  for 
witnesses  to  prove  his  justification,*  and  applies 
to  the  court,  they  will  do  what  this  court  did  in 
m  case  of  a  criminal  prosecution  which  arose 
in  Scotland.  This  court  forced  the  prosecutor 
^aud  would  have  put  off  the  trial  from  day  to  day 
if  he  had  not  submitted  to  it)  to  suffer  the  wit- 
nesses to  be  examined  by  a  commission  where 
the  cause  arose,  who  could  net  be  compelled  to 
cotne  here.  The  court  obliged  them  to  come 
into  these  terms;  or,  if  they  did  not,  it  is  m 
matter  of  course,  in  aid  of  a  trial  at  law,  to 
apply  upon  a  real  ground,  and  not  upon  a  ficti- 
tious pretence  of  delsy,  to  a  court  of  equity  to 
have  a  commission  and  injunction  in  the  mean 
time;  and  the  court  will  certainly  take  care 
that  justice  shall  be  done  to  the  defendant  as 
well  as  to  the  plaintiff,  who  must  come  with 
witnesses  to  prove  his  case:  and  therefore,  in 
every  light  in  which  I  see  this  matter,  it  holds 
emphatically  in  the  case  of  a  governor,  if  it  did 
not  hold  in  respect  of  any  other  man  within 
the  colony,  province,  or  garrison.  But  to 
make  questions  upon  matters  of  settled  hw, 
where  there  have  been  a  number  of  actions  de- 
termined, which  it  never  entered  into  a  man's 
head  to  dispute— to  lay  down  in  an  English 
court  of  justice  such  monstrous  propositions  as 
that  a  goTernor,  acting  by  virtue  of  letters  pa- 
tent under  the  great  seal,  can  do  what  he 
pleases ;  that  he  is  accountable  only  to  God 
and  bis  own  conscience— afid  to  maintain  here 
that  every  ffoveruor  in  every  place  can  act  ab- 
solutely ;  that  he  may  spoil,  plunder,  affect 
their  bodies  and  their  liberty,  and  is  account- 
able to  nobody — is  a  doctrine  not  to  be  main- 
tained; for  if  be  is  not  accountable  in  this 
court,  he  is  accountable  no-wbere.  Tbe  king 
in  council  has  no  jurisdiction  of  this  matter ; 
ibey  caimptdo  it  in  any  shape;  they  cfumot 


^ve  damages,  they  cannot  give  reparation, 
tbey  cannot  punish,  they  cannot  bold  plea  ia 
any  way.  Wherever  complaints  have  been 
before  tbe  king  in  council,  it  has  been  with  a 
view  to  remove  the  governor ;  it  has  been  with 
a  view  to  take  the  commission  from  him  which 
he  held  at  the  pleasure  of  the  crown.  -But 
suppose  he  holds  nothing  of  the  crown,  sup- 
pose his  government  is  at  an  end,  and  that  he 
IS  in  England,  they  have  no  jurisdiction  to 
make  reparation  to  the  party  injured;  they, 
have  no  jurisdiction  to  punish  in  any  shape  the 
man  that  has  committed  the  injury  :  how  cati 
the  arguments  be  supported,  that,  in  an  enipire 
so  extended  as  ihis^  every  governor  in  every 
colony  and  every  province  belonging  to  the 
crown  of  Great  Britain,  shall  be  absolutely  de- 
spotic, and  can  no  more  be  called  in  question 
than  the  king  of  France?  and  this  aAer  there 
have  been  multititdea  of  actions  in  all  our  me* 
moriea  against  governors,  and  nobody  has  beea 
ingenious  enough  to  whisper  them,  that  they 
were  not  amenable. 

In  a  case  in  Salkeld,  cited  by  Mr.  Peckham^ 
there  was  a  motion  lor  a  trial  at  bar  in  an  ac* 
tion  of  false  imprisonment  against  the  governor 
of  New- York  ;  and  it  was  desired  to  be  a  trial 
at  bar,  because  the  Attorney  General  was  to 
defend  it  on  tbe  part  of  the  king,  who  had  taken 
up  the  defence  of  the  governor.  That  case 
plainly  shews  that  such  an  action  existed ;  the 
Attorney  General  had  no  idea  of  a  governor's 
being  above  the  law.  Justice  Powell  savs,  in 
thecaseof  Way  and  Yally,  in  6  Modern,  that  an 
action  of  false  imprisonment  had  been  brought 
here  against  the  governor  of  Jamaica  for  an 
imprisonment  there;  and  the  laws  of  the 
conntry  were  given  in  evidence.  The  gover* 
nor  of  Jamaica  in  that  care  never  thought  . 
that  he  was  not  amenable.  He  defended  him- 
self. He  shewed,  I  suppose,  by  tbe  laws  of 
the  country,  an  act  of  the  assembly  which  justi- 
fied that  imprisonment;  and  the  court  received 
it,  to  be  sure,  as  tbey  ought  to  do.  Whatever 
is  a  justification  in  the  place  where  the  thing  is 
done,  ought  to  be  a  justification  where  tlie  case 
is  fried. .  I  remember  (it  was  early  in  my  time; 
I  was  counsel  in  it)  an  action  against  governor 
Sabine,  and  he  was  very  ably  defended.  No- 
body thought  the  action  did  not  lie  against  him. 
He  waa  governor  of  Gibraltar,  and  he  barely 
confirmed  tbe  sentence  of  a  court- martiaJy 
which  tried  one  of  the  train  of  artillery  by 
martial  law.  Governor  Sabine  affirmed  the 
sentence.  This  plaintiff  was  a  carpenter  in  the 
train.  It^as  proved  at  the  trials  that  the 
tradesmen  that  followed  tbe  train  were  not 
liable  to  martial  law ;  tbe  court  were  of  that 
opinion ;  and  therefore  tbe  defendant  was  guilty 
of  a  trespass  in  having  a  share  in  that  sentence 
which  punished  him  by  whipping.  There  is 
another  case  or  two,  but  they  don't  occur  t» 
me  at  present. 

Let  us  see  now  what  the  next  objection  is, 
with  regard  to  the  matter  arising  abroad ;  anj 
that  is  a  general  objection,  that  as  the  matter 
arofe  ahroad,  it  cauiot  be  tried  here  in  £ng« 
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hnd.  There  is  a  ibrmd  distinctioii  that  pre- 
vails in  oar  courts,  and  likewise  a  sobctantial 
«Mie  as  to  the  locality  of  trials.  The  subsUotial 
distiDcdon  is,  where  the  proceeding  is  in 
rem^  and  where  the  eifect  of  the  Judgment 
cannot  he  had  if  it  is  laid  in  a  wrong  place. 
This  is  the  case  of  all  gectments  where  pos- 
senion  is  to  be  delivered  by  the  sheriff  of  the 
county  :  and  as  trials  here  are  in  particular 
counties,  the  officers  are  county  officers ;  there- 
lore  the  judgment  could  not  hsve  effect  if  it 
was  not  laid  in  the  proper  place  and  in  the  pro- 
per county.  But  there  likewise  is  a  format 
distinction,  where,  perhaps,  complete  justice 
cooM  be  done,  let  it  be  laid  in  what  county  it 
miglit ;  that  is  mere  matter  of  form  as  to  cases 
that  arise  within  the  realm :  hot  even  with  re- 
irard  to  matters  that  arise  out  of  the  realm,  to 
be  sdre  there  is  a  distinction  of  locality  too ; 
for  there  are  some  cases  that  arise  out  of  the 
realm,  that  ought  not  to  be  tried  any  where  but 
in  the  county  where  they  arise,  as  the  case  al- 
luded to  by  Serjeant  Walker.  If  there  is  a  sort 
of  fighting  in  Frsnoe  between  two  Frenchmen, 
and  they  happen  both  casually  to  be  here,  and 
an  aciioD  of  assault  is  brought  by  the  one 
against  the  other,  which  charge  a  criminality 
too,  that  it  is  done  against  the  king's  peace, 
and  the  laws  and  customs  of  England ;  m  that. 
case  it  may  he  a  very  material  question  whe- 
ther that  conld  be  maintained  here :  for  though 
it  is  not  a  criminal  prosecution,  yet  it  has  that 
lortcf  criminality  that,  perhaps,  without  giving 
sn  opinion,  it  ought  to  be  tried  by  the  laws  of 
that  country  where  both  parties  are  subjects ; 
it  roa^  be  a  substantial  objection  of  locality.  So 
likewise,  if  it  is  concerning  an  estate  id  a 
foreign  country,  where  it  is  a  matter  of  title 
and  not  of  damages,  it  msj^  be  a  substantial 
dJstioctioD.  There  is  likewise  a  question  of 
ibnn,  and  that  arises  upou  the  trial ;  for  trials 
in  England  being  by  a  jury,  and  the  kingdom 
being  divided  into  counties,  and  e^ery  county, 
in  respect  of  trial,  considered  almost  as  if  a 
separate  kingdom  or  principality,  it  Is  absolute- 
ly necessary  that  there  should  be  some  county 
where  the  action  is  particularly  brought,  that 
there  may  be  a  process  to  the  sheriff  of  that 
eonnty ,  to  bring  a  jury  from  thence  to  try  it ; 
and  that  is  matter  of  form,  which  goes  to  all 
cases  that  arise  abroad.  But  the  law  makes 
a  distioction  between  transitory  actions  and 
kical  actions.  If  the  matter  which  is  the 
csttse  of  a  transitory  action  arises  within  the 
realm,  it  may  be  laid  in  any  county ;  the  place 
is  not  material:  and  if  an  imprisonment  in 
Middlesex,  it  may  be  laid  in  Surrey;  and 
though  proved  to  be  done  in  Middlesex,  the 
place  not  bein^  material,  it  does  not  at  all  pre- 
vent the  plaintiff  recovering  damages:  for  the 
Sace  of  trsusitory  actions  is  never  material, 
ot  where,  by  particular  acts  of  parliament,  it 
ii  made  so,  as  in  the  case  of  churchwardens 
sod  oooslabJes,  and  other  cases  that  reouire  the 
action  to  be  brought  in  the  county  ;  tnere,  by 
Ibe  force  of  Ibe  a^  of  pariiament,  the  objection 
ii  iaiaJ:  hot  otherwise  it  must  be  laid  in  any 
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county  in  England,  let  it  be  done  where  it  will : 
the  parties  had  an  opportunity  of  applying  to 
.the  court  in  time  to  change  the  venue.  But  if 
they  go  to  trial  without  it,  that  is  no  objec- 
tion ;  and  all  actions  of  a  transitory  nature  that 
arise  abroad  may  be  laid  as  happening  in  an 
Enslish  county.  But  there  are  occasions  which 
make  it  absolutely  necessary  to  state  in  the  de- 
claration, that  it  really  happened  abroad ;  as  in 
the  case  of  specislties,  where  the  date  must  be 
set  forth.  When  an  action  is  brought  upon  a 
specialty  which  bears  a  date,  if  that  specialty  is 
set  out,  or  if  oyer  is  prayed  of  it,  by  which  the 
place  where  it  was  made  must  appear;  if  the 
declaration  states  it  to  have  been  made  at  West- 
minster, in  Middlesex,  sod  u|M>n  pp)ducing  the 
deed  it  bears  date  at  Bengal,  there  is  a  variance 
between  the.  deed  and  the  declaration,  which 
makes  it  appear  to  be  a  different  instrument.  I 
don't  put  the  case,  though  there  are  some  in  the 
books  that  seem  to  me  to  have  confounded  the 
sUtute  of  the  6th  of  Richard  the  second,  there- 
fore I  don't  put  the  objection  upon  the  6th  of 
Richard  the  second ;  but  it  goes  singly  upon  this : 
if  yon  don't  state  the  true  date  or  true  description 
of  the  bond,  it  is  a  variance.  What  does  the  law 
in  that  case?  (and  it  has  done  it  for  hundreds 
of  years)  Why,  the  law  invented  a  fiction,  and 
has  said,  <*  You  shall  set  out  the  description 
truly,  and  then  give  a  venue  only  for  form  for 
the  trial;  videlicet^  in  the  county  of  Middlesex, 
or  any  other  county  you  please."  Did  any 
judge  ever  think  that  when  the  declaration 
said,  in  fort  St.  George  in  Cbeapside,  that  the 
plaintiff  meant  that  it  was  in  Cheapside  ?  No ; 
It  is  a  fiction  in  form  :  every  country  has  its 
forms:  it  is  for  the  furtherance  of  jastice  that 
these  fictions  were  invented  ;  to  ^et  rid  of  for- 
malities ;  to  further  and  advance  justice.  This 
is  a  certain  rule :  you  never  shall  contradict 
the  fiction  so  as  to  defeat  the  end  for  which  it 
was  invented,  but  you  may  contradict  it  for 
every  other  purpose.  Now*  this  fiction  is  in- 
vented barely  for  the  mode  ef  trial ;  to  every 
other  purpose  you  shall  contradict  it,  but  not 
for  the  purpose  of  saying.  You  shall  not  try  it. 
It  is  just  like  that  question  that  was  long  agi^ 
tated  and  finally  determined  some  years  agO| 
upon  a  fiction  of  the  teste  of  writs  taken  out  in 
the  vacation,  which  bore  date  as  of  the  last  day 
of  the  term.  That  is  a  fiction  of  the  Court. 
You  never  shall  contradict  that  fiction,  anifgo 
into  the  truth  of  the  case,  to  destroy  the  wnt, 
and  shew  it  a  bad  writ.  Why  ?  Because  the 
Court  invented  the  fiction  to  make  the  writ 
good,  for  the  furtherance  of  justice,  that  it  may 
appear  right  in  the  form ;  but  for  every  other 
purpose  in  the  world  you  may  contradict  it.  I 
am  sorry  to  observe  there  are  some  sayings 
which  have  been  alluded  to,  inaccurately  taken 
down.  Perhaps  there  were  short-hand  writers 
in  those  days,  as  there  are  at  present,  who  mis^ 
take  every  word  they  hear,  and,  being  unable 
to  correct  it,  have  printed  it  improperly :  but 
to  say,  that  as  men  they  have  one  way  of  think- 
ing, and  as  judges  they  have  another,  is  an  ab- 
surdity,   hoi  they  mesBt  to  suj^port  the  ficp 
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tion.  I  will  meotioD  t  cue  or  two  lo  shew  that 
m  the  mcttDing  of  it  There  it  a  eaae  in  6 
Modera,  S06,  of  Roberts  aod  Hamage.  The 
plaintiff  declaree,  that  the  defeBdant  became 
Bound  to  bim  at  Fort  St.  David's  in  the  Eaat 
Indies  at  London,  in  socb  a  bond.  Upon  de- 
■rorrer  the  objediea  was,  that  the  bond  ap- 
peared to  have  been  sealed  and  delivered  at  fort 
St.  David's  in  the  East  Indies^  aqd  therefore 
the  date  made  it  local ;  and,  by  conseqoenoe, 
the  declaration  ooght  to  have  been  of  a  bond 
made  at  Fort  8l  David's  in  the  East  Indies, 
▼is.  at  IslingfiUin  in  the  county  of  Middlesex,  or 
in  such  a  ward  or  parish  In  London ;  and  of 
that  opinion  was  the  whole  Court.  Yofi  see 
horn  this  case  u  stated.  But  I  will  slate  it  from 
another  book,  where  it  is  reported  more  truly ; 
I  mean  in  lord  Raymond,  1049.  There  It  is 
stated  thus.  It  ^  appeared  by  the  declaration, 
that  the  bond  was  made  at  London,  in  the  ward 
of  Cheap.  Upon  oyer,  the  bond  was  set  out, 
and  it  appeared  on  the  face  of  it  to  be  dated  at 
finrt  St.  George  in  the  East  Indies.  The  de- 
fendant pleaded  the  Tariance  in  abatement/and 
the  plaintiff  demurred,  and  it  was  held  bad; 
but  the  Court  said',  that  it  would  have  been 
flood,  if  laid  at  Fort  St.  George  in  the  East 
Indiea,  to  wit,  at  London,  in  the  ward  of 
Cheap..  What  was  the ob|ection  there?  Why, 
they  had  laid  it  fklselv.  They  had  laid  the 
bond  as  made  at  London.  Tm  bond  is  pro- 
dneed,  and  appears  to  be  made  at  another 
place :  that  is  a  variance.  You  must  take  the 
bond  as  it  is.  Then  how  do  you  get  to  trial  f 
Why,  introduce  a  fiction,  and  the  forndality 
gives  you  the  trial  in  that  county  by  the  '•ide^ 
iieet,  and  the  bond  is  truly  described.  A  case 
was  quoted  from  Latch,  and  a  case  from  Lot- 
wyche,  on  the  former  argument ;  but  I  will 
mention  a  case  posterior  In  point  of  time,  where 
the  Court  took  it  up  upon  the  true  ground, 
where  both  these  eases  were  cited,  and  no  re* 
gard  at  all  was  paid  to  them ;  and  that  is  the 
case  of  Parker  and  Crook,  10  Modem  955. 
This  was  an  action  of  covenant  upon  a  deed 
Mented.  It  was  objected  to  the  deelaration, 
that  the  defendant  m  said  in  the  declaration  to 
continue  at  Fort  St.  George  in  the  East  kidias  \ 
and  upon  the  oyer  of  the  deed  it  bears  dale  at 
Fort  St.  George;  and  thercf>re  the  Court,  as 
was  pretended,  bad  no  jurisdictioo.  LMch, 
fd.  4.  Lotwyche,  56.  Lord  chief  iostice  Par- 
ker said,  that  an  actton  will  Ke  m  Engfaind 
upon  a  deed  dated  m  foreign  parts,  or  else  the 
party  can  hate  no  remedy ;  bat  then.  In  the 
federation,  a  place  in  Snghind  must  be  •!• 
Mged,  proformL  Generally  sneaking,  the 
deal,  ufMm  tne  oyer  of  it,  must  be  consistent 
with  the  dedaraiion ;  but  in  these  cases  pro^ 
ier  necemMem^  if  the  incsnsislMicy  be  as  little 
as  posstMe,  not  to  be  ngnrded :  as  heroi  the 
eontraet^  being  of  a  voyage  vrWeh  w«s  to  be 
perfcrmed  frem  Fort  St.  GeMge  to  Great  M* 
sain,  does  impeit,  that  Fort  St.  George  is  dif« 
ierent  fhim  Great  Britain :  aaid  after  takhig 
tklRto  consider  of  it,  in  Hilary  term  the  plain- 
tiff  JM  htt  judgment,  notwithitttidiiigiiK  ob. 


jectton.  Why  then,  it  all  aroooots  to  thisi 
that  where  the  action  is  substantially  sifefa  a 
one  as  the  Court  can  hold  plea  of,  as  the  mod* 
of  trial  is  by  jury,  and  as  they  must  be  calM 
together  by  process  directed  to  the  sheriff  of 
the  county,  matter  of  ibrm  is  added  lo  the  fte- 
tion,  to  say  it  is  hi  that  county;  and  then  the 
whole  of  the  inquiry  is,  whether  k  b  an  actioit 
that  ought  to  bo  maiatahied.  But  can  It  b* 
doubted,  that  actione  may  be  maintained  here, 
not  only  upon  ooutracts,  which  foltow  the  per« 
sons,  but  for  ininries  done  by  sulgect  to  subpeet  y 
especially  for  iojnries  where  the  whole  that  in 
{Hrayed  is  a  reparation  in  damajfes,  or  satisAe- 
tion  to  be  made  by  procem  against  the  perMn 
or  his  effects  within  the  jurisdiction  of  th« 
Court  P  We  know  it  is  within  every  day's  ex- 
perience. I  was  embarrassed  a  grsat  while  to 
find  out  whetker  it  was  really  meant  to  make 
a  question  of  it  It  is  so  in  sea-batteries ;  but 
is  tt  to  be  supposed  that  the  judge  thongfat  it 
happeneil  in  Cheapside,  when  the  partjF  proven 
where  the  place  wasP  In  sea-batteries,  tho 
plaintiff  often  lays  the  injury  to  have  been  done 
in  Middlesex,  and  then  proves  it  to  be  done  a 
thousand  leagoes  distant,  on  the  other  side  of 
the  Atlantic.  There  are  cases  of  offenoes  on 
the  high  seas,  where  it  is  of  necessity  to  lay 
in  the  declaration,  that  it  was  done  upon 
the  high  seas;  as  the  taking  of  a  ship  as  n 
prise.  A  case  of  that  sort  occurs  to  my  me- 
mory:—the  reason  I  remember  it  is,  beoansn 
there  was  a  question  about  the  jurisdiction. 
There  likewise  was  an  action  of  that  kind  before 
lord  chief  justice  Lee,  and  another  before  me,  in 
which  I  quoted  that  determination,  to  shew  that 
when  the  lords  commissioneiv  of  priace  have 
given  lodgment,  that  is  conclusive  in  the  action  ; 
and  likewise,  when  they  have  given  judgment, 
it  is  conclusive  as  to  the  costs,  whether  they 


hare  given  coets  or  not.  But  how  is  that  action 
kid  P  It  is  neoesiary  to  be  laid,  that  his  ship  wa* 
taken  or  seised  on  the  high  seas,  videlicet^  in 
Cheapside.  Now  is  it  seriously  contended,  that 
the  judge  and  jury,  and  counsel,  who  tried  the 
cause,  fancied  that  ship  wee  saiKug  in  Cheap- 
side  P  No;  it  is  plaiu  sense;  the  ship  wan 
taken  upon  the  high-seas,  for  which  an  actioa 
lies  in  England ;  and  you  ny  in  Cheapside, 
which  is  saying  no  more  than  that,  1  prav  thm 
action  may  be  tried  in  London ;  it  is  plainip 
endensoedf  t  but  if  yon  ofler  reasons  of  foct 
esotrary  to  the  tratb  of  the  case,  there  in  t» 
end  of  me  embarrassment.  At  the  laat  aittinga, 
there  were  tws  actions  brought  by  the  Arose* 
nian  merchants  for  aasaulta  and  trespam  m  th« 
East-Indies,  and  they  are  very  strong  autho- 
rities.  Seijeant  Gly mi  said,  that  the  defendant, 
Mr.  TereNt,  waa  aMy  assisted.  So  he  was  ; 
and  by  men  who  would  have  Uken  the  otijeo- 
tkNl,  w  they  thought  it  had  been  maintsmable : 
and  that  wan  after  this  oaae  had  been  argued 
enee ;  yet  the  couneel  did  not  think  it  could 
be  supported.    Mr.  Verelst  would  •have  been 


eld  to'have  made  the  Ejection!  be  would  not 
re  left  it  to  a  jury,  if  he  ooold  hsTc  itopped 
themebei«>tiideaM»  «  You  sbaU  not  try  it  •* 
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^^    I  baTe  had  aome  tdions  before  me,  go- 
ing TBiher  further  than  these  transitory  actions ; 
mt  la,  going  to  cases  which  in  England  would 
be  local  acliona :  and  I  remember  one,  I  think 
il  was  an  action  hrongbi  against^aptain  Gam- 
bier,  who  by  order  of  admiral  Boscawen  had 
piiikd  down  the  houses  of  some  sottlers  who 
sapptied  the  na?y  and  sailors  with  spirituous 
liqnors;  and  whether  the  act  was  right  or 
wrong,  it  was  certainly  done  with  a  good  in- 
tention on  the  part  of  the  admiral,  for  the  sai- 
lors' health  were  affected  by  it.    They  were 
pulled  down.     The  captain  was  inattentive 
eooogh  to  bring  the  gentleman  over  in  his  own 
ahip,  who  would  never  have  got  to  England 
elherwi8e;'and  as  soon  as  he  came  here,  he 
was  advised  that  he  should  bring  an  action 
against  him.    He  brought  hn  action,  and  one 
of  the  counts  in  the  dechration  was  for  pulling 
down  the  booses.    The  oljection  was  taken  to 
the  eoont  for  palling  down  the  houses ;  and 
the  case  of  Bkinner  and  the  East  India  Com- 
pany was  cited  in  sopport  of  the  objection.   On 
the  other  side,  they  produced,  from  a  manu- 
script note,  a  case  before  lord  chief  justice 
£yre«  where  be  over-ruled  the  objection ;  and 
1  over-mled  the  objection  upon  this  principle, 
that  the  reparation  here  was  personal,   and 
for  damages ;  that  there  would  be  a  failure  of 
justice,  for  it  was  upon  the  coast  of  Nora 
Scotia,  where  there  were  no  regular  conrts  Of 
jostice,  but  if  there  had  been,  captain  Gamibier 
might  never  go  there  again  ;  and  that  Iherea- 
■on  of  locality  in  such  an  action  in  England 
did  not  bold  in  this  case.    I  quoted  a  case  of 
an  injury  of  that  sort  in  the  East-Indies,  where 
ercD  iii  m  court  of  equity  lord  Hardwioke  had 
diraeted  satisfaction  to  be  made  in  damages. 
That  case  was  not  fully  argued;  but  this  was 
aigiwd,  and  there  were  large  daniages  given 
agninst  Gamhier.    I  do  not  quote  it  for  the 
opioioo  I  was  of  there,  because  that  opinion  is 
very  likely  to  be  erroaeotts ;  but  I  quote  it  for 
this  rvasoo,  that  there  were  large  damages 
given  against  oaptain  Gambier :  and  though  he- 
was  not  at  the  expeace,  for  he  acted  by  the  or- 
ders of  admiral  Boscawen,  yet  the  admiral's 
ffepivseotatives  paid  the  ezpence,  therefore  their 
indinatioo  was  to  have  got  rid  of  that  verdict  if 
tkey  cooJd  ;  but  there  never  was  any  motion 
hr  a  new  triah     I  recollect  another  cause  that 
aaine  on  before  me :  that  was  the  case  of  ad- 
mM  PaJJiser  ;  there  the  very  gist  of  the  ac- 
IfOB  was  local.     It  was  for  destroying  fishing- 
bats  apoo  the  Labrador  coast.    It  was  a  nice 
whea  the  Canadians  settled,  and 
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when  tbey  had  a  right  to  it.  It  was  a  dispute 
between  them  and  the  fishermen  in  Eogland. 
The  cause  went  on  a  great  way :  the  defendant 
would  have  turned  it  short  at  once,  if  he  could 
have  made  that  objection ;  but  that  objec- 
tion was  not  made.  There  are  no  local  courts 
among  tlie  Esquimaux  Indians  upon  that  part 
of  the  Labrador-coast.  Whatever  injury  bad 
been  done  there  by  any  of  the  king's  officers 
would  have  been  altogether  without  redress,  if 
that  objection  of  locality  would  have  held :.  and 
the  consequence  of  that  circumstance  shews^ 
that  where  the  reason  fails,  even  in  aetioi^a 
which  in  England  would  be  local  actions,  yet 
that  does  not  hold  to  i)laces  beyond  the  seas 
withb  the  king's  dominions.  That  of  admiral 
Palliser's  went  off  upon  a  proposal  of  a  re- 
ference, and  ended  by  an  awanl.  But  as  to 
transitory  actions,  there  is  not  a  cotoyr  of  doubt 
but  that  every  action  th%t  is  transitory  may  be 
laid  in  any  county  in  England,  though  the 
matter  arises  beyond  the  seas :  and  when  it  ia 
absolutoly  necessary  to  lay  the  troth  of  the 
case  in  tlfe  disdaration,  there  is  a  fiction  of  law 
to  assist  you,  and  you  shall  not  make  use  of  the 
truth  of  the  case  against  that  fiction,  but  you 
may  make  use  of  it  to  every  other  |>urpQse.  I 
am  clearly  of  opinion  not  only  agqinst  the  oh- 
jections  made,  but  that  there  does.not  appear  fi 
question  upon  which  the  obiections.ooold  arise. 

The  other  judges  declared  tliemsdves  of  the 
same  opinion,  and  the  Court  ordered^  *'Tbat 
the  judgment  should  be  affirmed*" 

In  consequence  of  the  aboTC  judgment,  on 
Saturday  the  4th  day  of  February  1775,  the 
gentlemen  who  were  nail  for  p>vemor  Mosty  n, 
to  prevent  his  being  taken  m  execution  and 
carried  to  prison,  were  obliged  to  pay  to  Mr. 
Fabrigas  the  sqm  of  3.000/.  for  bis.  damfiges, 
and  149/.  which  |he  Court  amerced  the  go- 
vernor in  costs* 


I  have  not  ventured  to  alter  the  nonsensical 
passages  in  the  former  report  of  this  case.  The 
case  in  Shower,  which  is  alluded  to  m  p.  115, 
I  suppose  to  be  that  of  sir  Richard  Piitton 
V,  Howell  and  ethers,  executors  of  Withami 
p.  24. 

See  the  Case  of  Louisa  Galderon  a.  General 
Picton,B.  R.  A.D.  1809. 

See,  also,  the  following  Case  of  the  Island  of 
Grenada  (Campbell  v.  ifalh,  and  the  Canadian 
Freeholder,  as  tbereia  cited. 
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550.  The  Case  of  the  Island  of  Grenada;  in  relation  to  the  Payment 
of  Four  and  one-half  in  the  Hundred  of  Goods  exported  there- 
^        from;  between  Alexander  Campbell,  esq.  Plaintiff/ and 
Wm.  Hall,  esq.  Defendant,  in  the  Court  of  King's-fiench,  be- 
fore Lord  Chief-Justice  Mansfield :  15  George  IIL  a.  d.  1774. 


[The  following  account  of  this  Case  is  com- 
piled from  the  Reports  of  Mr.  Loflft  and  Mr. 
Henry  Cowper,  together  with  the  short-hand 
writer's  report  of  the  Arguments  of  Mr.  Mac- 
donald  (now  Lord  Chief  Baron  of  the  fix- 
chequer),  and  Mr.  Hargrave.  Both  those 
learned  persons  have  assented  to  the  publi- 
cation of  this  Manuscript,  which  was  im- 
parted to  roe  by  Mr.  HargniTe,  with  his  ac- 
customed kindness  of  assistance  in  the  im- 
provement of  this  Work.] 

This  cause  came  on  to  trial  before  the  right 
bonourable  William  lord  Mansfield,  on  Friday 
the  8d  of  July,  at  the  sittings  after  Trinity 
term,  for  the  city  of  London,  at  Guildhall,  when 
m  special  verdict  was  found.  The  proceedings 
in  the  cause  were  as  follows : 

*  Trinity-term,  in  the  13th  year  of  the  reignH)f 

*  king  George  the  third. 

*  London  to  wit,   Be  it  remembered,  that 

*  hecetofore,  that  is  to  say,  in  Easter-term  last 
'  past,  before  our  lord  the  king  at  Westmins- 

*  ter,  came  Alexander  Campbell,  eso.  by  Ben- 

*  jamin  Rosewell,  his  attorney,  and  brought  in 

*  the  court  of  our  said  lord  the  king  then  there, 

*  his  bill  against  William  Hall,  esq.  being  in 

*  the  custody  of  the  marshal  of  the  Marshalsea 

*  of  our  said  lord  the  king,  before  the  king  him- 
*self,  of  a  plea  of  trespass  on  the  case;  and 
« there  are  pledges  for  the  prosecution,  to  wit, 
*John  Doe  and  Richard  Roe.    Which  said 

*  bill  follows  in  these  words,  to  wit,  London,  to 

*  wit,  Alexander  Campbell,  esq.  complains  of 

*  William  Hall,  esq.  being  in  the  custody  of  the 

<  marshal  of  the  Marshalsea  of  our  lord  the 

*  king  himself,  of  a  plea  [of  trespass  on  the 

*  case ;  and  also]  for  that  whereas  the  said  Wil- 

*  liam,  on  the  first  day  of  January,  in  the  year 
«  of  our  Lord  1773,  at  London  aforesaid,  to  wit, 

<  in  the  parish  of  St.  Mary-le-Bow,  in  the 

<  ward  of  Cheap,   was  indebted  to  the  said 

*  Alexander  in  t)ie  sum  of  20/.  of  lawful  money 

*  of  Great  Britain,  for  the  like  sum  of  money 

*  by  the  said  William  before  that  time  had  and 

*  received,  for  and  to  the  use  of  the  said  Alex- 

*  ander :    and  beinff  so  indebted,  he  the  said 

<  William,  in  consideration  thereof,  afWrwards, 

<  to  wit,  on  the  same  day  and  year  aforesaid^  at 

*  London  aforesaid,  in  the  parish  and  ward 
«  aforesaid,  undertook,  and  to  the  said  Alex- 
'  and«r  then  and  there  faithfully  promised,  that 


*  he  the  said  William  would  well  and  truly  pay 
'  and  satisfy  the  said  Alexander  the  said  sum  of 

*  money  whenever  he  the  said  William  should 
'  be  thereunto  afterwards  required.    Yet  the 

*  said  William^  not  regardioir  his  said  promise 

<  and  undertaking,  but  contriving  and  fraudu- 

<  lently  intending  craftily  and  subtilly  to  do- 

<  ceive  the  said  Alexander  in  this  behalf,  hath  not 

*  paid  the  said  Alexander  the  said  sum  of  money , 

*  or  any  part  thereof,  (although  the  said  Wil« 
'  liam  afterwards,  to  wit,  on  the  same  day  and 

*  year  aforesaid,  and  often  afterwards,  at  Lon- 
'  don  aforesaid,  in  the  parish  and  ward  afore- 
said, was  (>y  the  said  Alexander  required  so 

*  to  do)  but  to  pay  the  same,  or  any  part  there- 

*  of,  to  the  said  Alexander  he  the  said  William 
'  hath  hitherto  altogether  refused,   and    still 

<  doth  refuse,  to  the  damage  of  the  said  Alex- 

*  ander  of  30/.    And  thereof  he  brings  his 

<  suit,  Ike* 

'*  And  now  on  this  day,  to  wit,  on  Friday 
next  after  the  morrow  of  the  Holy  Trinity,  in 
this  same  term,  (to  which  said  day  the  said 
William  had  leave  to  iroparle  to  the  said  bill, 
and  then  to  answer,  &c.)  before  our  lord  the 
king  at  Westminster,  comes  as  well  the  said 
Alexander,*  by  his  attorney  aforesaid,  as  the 
said  WilUam,  by  Robert  Want,  his  attorney  ^ 
and  the  said  William  defends  the  wrong  and 
injury.  When,  &c.  and  says  -he  did  not 
undertake  and  promise  in  manner  and  form  as 
the  said  Alexander  Campbell  above  complains 
against  hi  m.  And  of  this  he  pute  himself  ut>on 
the  country ;  wni  the  said  Alexander  doth  the 
like. 

**  Therefore  let  a  jury  thereupon  come  before 
our  lord  the  king  on  Wednesday  next  after 
three  weeks  of  die  Holy  Trinity,  by  whom  the 
truth  of  the  matter  may  be  better  known,  [and 
who  neither  are  of  kin  to  the  aforesaid  Alex- 
ander t\OT  to  the  aforesaid  William]  to  reoo^* 
nize  the  truth  of  the  issue  between  the  said 
parties,  because  as  well  the  said  Alexander  as 
the  said  William,  between  whom  the  issue  i&, 
have  put  themselves  upon  the  saidjury.  The 
same  day  is  given  to  the  party  aforesaid. 

'*  Afterwards  the  process  being  continued 
between  the  parties  aforesaid,  of  the  plea  afore- 
said, by  the  jury  between  them  being  respited 
(before  oar  lord  the  king,  at  Westminster,  until 
Saturday  next  after  the  morrow  of  All  Souls 
then  next  fulluwing,  unless  the  king's  right 
trusty  and  well  l)e loved  ^Vllliam,  lord  Mans- 
field, his  majesty's  chief  justice  assigned  to 
hold  pleas  befoce  our  lord  the  king  nimselG 
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diall  fint  ooiDe  on  Friday  the  9d  day  of  Jnl y^ 
at  ihe  Guildhall  of  the  city  of  London,  accord- 
log  to  Ihe  form  of  the  atatute  in  such  case 
made  and  provided)  for  default  of  jurors,  be- 
cause none  of  them  did  appear. 

*'  At  which  day,  before  our  loni  the  kiogf 
at  Westmiiiater,  came  the  aforesaid  Alexander 
Campbell,  by  the  said  Beiysinin  Roseweli,  bis 
attorney  aforesaid.  And  the  said  chief  justice, 
before  whom  the  issue  was  tried,  sent  hither  his 
record  bad  in  these  words,  to  wit,  *'  *  After- 

*  wards,  ihat  is  to  say,  od  the  day  and  at  the 
« place  within  contained,  before  the  right 
«  honourable  William,  lord  Mansfield,  the  chief 

<  justice  within  written,  John  Way,  a^entleman, 

*  beioji^  associated  unto  him  according  to  tbe 

*  form  of  the  statute  in  that  case  made  and  pro- 

*  tided,  comes  as  well  the  within  named  Alex* 

*  aofter  Campbell,  esq.  by  his  atiorney  within 
'  named,  as  tbe  within  named  William  Hall, 
«  esq.  by  his  attorney  within  mentioned. 

*^  ^  And  the  jurors  of  the  jury  within  men- 

*  tiooed  bfing  summoned,  some  of  them,  that 

*  is  to  say,  Anthony  Highniore,  Peter  Bostock, 
«Dafid  Cliambers,  Jsmes  La   Motte,    John 

*  Wilkinson,  Juahua  Bedsbaw,  and  Silvanus 
«  Grove,  come,  and  are  sworn  upon  that  jurv : 

*  And  because  tbe  residue  of  tbe  jurors  of  the 

*  same  jury  do  not  appear,  therefore  other  per* 

*  SODS,  of  those  standing  by  the  court,  by  tbe 

*  sheriffs  of  the  city  and  county  aforesaid,  at 

*  the  request  of  the  said  Alexander,  and  by  tbe 

*  command  of  tbe  said  chief  justice,  are  now 

*  newly  set.down»  whose  names  are  filed  in  the 

*  within  written  pannel,  according  to  tbe  form 

*  of  tbe  statute  m  that  case  made  and  pro- 
'  Tided.      Which  said  jurors,   so   newly  set 

*  down,  tliat  is  to  say,  John  Lee,  William  Ker- 
*ail,  Charles  Hougbam,  John  German,  and 
'  Richard   Hatt,  bein^  required,  come,  who, 

*  together  with  the  said  other  jurors  before  im- 

*  panoelled,  and  sworn  to  declare  the  truth  of 

*  tbe  within  contents,  being  elected,  tried,  and 

*  sworn,  upon  their  oaths  say, 

«« «  Thai  the  island  of  Grenada,  in  the  Weat- 

<  Indies,  was  in  tbe  possession  of  tbe  French 

*  king  uolil  it  was  conquered  by  the  British 

*  arnM  ia  1762.    And  that  during  that  posses- 

*  sion  there  were  certain  customs  and  impost 

<  duties  collected  upon  goods  imported  and  ex* 

*  ported  into  and  out  of  the  said  island,  under 

*  the  authority  of  his  most  Christian  miyesty.. 

*  And  that  in  tbe  said  vear  1762,  the  said  island 

*  waa  conquered  by  the  king  of  Great  Britain, 

*  then  itt  open  war  with  the  French  king :  and 

*  that  tbe  said  island  of  Grenada  aurrendered  to 

*  the  Briiish  arms  upon  the  aame  articles  of 

*  capitulation  as  bad  been  before  granted  to  tbe 

*  inhabitants  of  tbe  island  of  Martinico,  upon 

*  the  Borreoder  there<|f  to  the  British  armd. 

*  And  that  in  Ihe  articles  of  capitulation  de- 

*  maaded  by  and  granted  to  the  inhabitants  of 

*  the  said  island  of  Martinico,  opon  the  surren^ 
'  der  thereof  to  the  British  arms,  dated  the 

*  7tb  day  of  February,  1762,  are  thafoUowing 

*  artidea,  Ihat  is  to  say, 

«<  •  Artideihe fourlh*-Tbey  fhall be  a UicUy 
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^  nenter,  and  shall  not  be  obliged  to  take  arm* 

*  against  his  most  Christian  majesty ;  norevea 
'  againsi  any  other  povTer. 

••  •  Answer — ^Tliey  become  subjects  of  hia 

*  Britannic  majesty,  and  must  take  the  oath  of 

*  allegiance,  but  shall  not  Iw  obliged  to  take 

*  arms  againsi  his  roost  Christian  majesty  until 

*  a  peace  may  determine  the  fate  of  the  island. 

"  *  Article  the  fifth—Thevshal^  preserve  their 
^  civil  government,  their  laws,  customs,  and 

*  ordinances :  justice  shall  be  administered  by 

*  the  same  ofiicers.  who  are  now  in  employ- 

*  ment ;  and  there  shall  be  a  ^regulation  made 
'  for  the  interior. police  between  the  governor  of 
'his  Britanoic  majesty  and  the  inhabitants: 

*  and  in  case  that  at  tha  peace  the  island  shall 

<  be  ceded  to  the  king  of  Great  Britain,  it  shall 

*  be  allowed  to  tbe  inhabitants  to  .preserve  their 
^  political  government,  and  to  accept  that  of 

<  Antigua  or  St.  Chrislopker's. 

"  *  Answer — They  become  British  subjects, 

*  (as  in  the  preceding  article)  but  shall  continue 
\  to  be  governed  by  their  presenllaws  until  hia 
'  majesty's  pleasure  be  known. 

<<  <  Article  tbe  sixth— Tbe  inhabitants,  as  also 

<  the  religious  orders,  of  both  sexes,  shall  be 

*  maintained  in  the  property  of  their  effects, 

<  moveable  and  immoveable,  of  what  nature 

*  soerer,  and  shall  be  preserved  in  their  privU 

<  leges,  rights,  honours,  and  exemptions ;  their 

*  free  negroes  and  mulaltoea  shall  have  the  en« 

*  tire  enjoyment  of  their  liberty. 

*<  <  Granted,  in  regard  to  the  religious  orders—* 

<  The  inhabiunts,  being  subjects  of  Great  Bri< 


tain  will  enjoy  their  properties,  and  ll^e  same 
,  »  as  in  theotber  bis  msjesly's Lee* 

*  ward  islands.' 


'  privileges  \ 


<'  V  Article  the  serenth--They  shallool  pay  to 

<  his  miyeaty  any  other  duties  than  those  which  ^ 

*  have  been  paid  hitherto  to  his  moat  Christian 

<  majesty ;  and  the  capitation  of  negroes  upon 

*  the  same  footiop^  it  is  paid  at  present,  without 
'  any  other  charges  or  imposts :  and  the  ex- 

<  pences  of  justice,  pensions  to  curates,  and 
'plher  occasional  expences,  shall  be  paid  by 

*  tbe  domain  of  bis  Britannic  majesty,  as  they 
«  were  by  that  of  his  most  Christian  majesty.' 

**  *  Answered  in  the  sixth^arlicle,  as  to  what 
regards  the  inhabitants. 
<*  *■  Article  tbe  eleventh— No  other  than  Ilia 

<  inhabitants  resident  in  ibis  island  shall,  till  the  ' 
*>  peace,  possess  any  estates^  either  by  acquisi- 

*  lion,  agreement  or  otherwise :  bat  in  case  at 

<  Ihe  peace  Ihe  country  shall  be  ceded  to  the 

*  king  of  Great  Britain,  then  it  shall  be  per* 

<  mitted  to  the  inhabitants,  who  shall  not  be 

*  willing  to  become  his  sul^ects,  to  sell  their 

*  estates,  moreable  and  immoveable,  to  whom 
'*'  they  please,  and  retire  where  they  shall  think 

<  proper ;  in  which  case  they  ahaU  be  allowed 

*  convenient  time.    [Answer.]    All  subjects  of 
•Great  Briuio   may  possess   any   lands  or 

*  houses  by  purchase.    The  remainder  of  thia 

*  article  granted,  provided  they  aell  to  Briiish 
'subjects.' 

'*  And  tbe  jurors  aforesaid,  upon  their  oatba 
aforesaid  fonher  lay— That  in  tbe  deflnittva 
R 
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The, 

his 
BriUtfttic  dW^egrf,  the  Moit  OhiMan  kiit|r 
•ad  the  kiDff  of  Spam,  condoM  at  Pkiris  the 
10th  dmr  of  *Ffebrtfafy  176S,  amangvt  others 
«re  the  MVn^Sbg  articles : 
«« •  Afliefo  the  fodnh— His  tnost  Christian 
majesty  reocNmees  all  prat AsioMi  whieh  he 
has  heretoflm  fbmed  ornilght  form  to  No? a 
fieotia,  or  lAcidb,  in  all  its  parts;  and  gna- 
nmties  the  whole  of  it  and  irHh  all  iis  depea- 
daneies  to  the  fcfai|f  of  Ovset  Britain:  more- 
ofer  his  mtat  Christian  majesty  cedes  and 
'"ffoaniitties  to  hisHaid  Britannic  majesty  in 
full  r^ht  CeniHia,  with  all  its  dependencies, 
as  wefl  as  the  island  of  C»pe  BrMon,  and  all 
the  otb^r  islands  an4  ooastsin  tbegolph  and 
rrrer  of  8t.  Lawrence.  And  hi  ^neral  every 
thing  Ihat  depends  on  the  eaid  comitries, 
lands,  islands  and  coasts,  with  the  mvereignty , 
property,  possession,  and  all  rjf^hts  loqirifed 
by  treaty  or  otherwise,  which  the  most 
Cfhrftttfan  king*  and  the  crown  of  France  have 
had  until  now  over  the  said  countries,  ishnfds, 
lands,  places,  coasts,  and  their  inhabltanta: 
so  that  the  most  Christian  kin?  cedes  and 
makes  over  the  whole  to  the  said  kinjif  and  to 
the  crown  of  CIteat  Britsin ;  and  that  in  the 
most  ample  manner  and  form  wtthont  re-' 
striction,  and  without  any  iiberty  to  depart 
fh>m  the  ^d  cession  and  guaranty  under 
any  pretence,  or  to  disturb  Great  Britain  in 
the  possessions  abore  mentkHied. — Mis  Bri- 
«tannio  majesty  on  his  side  agrees'ta  grant  the 
'  liberty  of  the  Cstbolic  religion  to  the  inhabi- 
tants of  Canada :  be  will  consequently  give 
the  most  precise  and  efl^oal  orders,  Wat  his 
new  Roman  Catholic  subjects  may  profess  the 
worship  of  their  religion,  atcording  to  the 
rights  of  the  Romish  church,  so  far  *as  the 
laws  of  Great  Brttaui  can  permit — His  Bri« 
tannic  majesty  timber  agrees  that  the  French 
inhabitams  or  others  who  had  tieen  sulgects 
of  the  most' Christian  king  in  Canada,  may 
retire  with  all  safety  end  ^fVeedom  whererer 
they  shall  think  proper,  and  may  sell  their 
estates  provided  it  be  to  aobjects  of  his  Bri- 
tannic majesty,  and  brmg  away  their  eifects 
IIS  well  as  their  persons  ^thout  being  re- 
strained in  their  emigration  under  any  pre- 
tence, except  that  of  debts  or  criminal  prose- 
cutions. The  term  limited  for  thisemigra- 
tion,  shaN  be  fixed  to  the  space  of  eigliteeu 
months  to  be  computed  from  *  the  day  of  the 
exdhaoge  of  the  ratification?  of  the  present 
treaty.' 

** « Article  the  nhith— The  most  Chnstain 
khif  cedes  and  guartinties  to  bis  Britannic 
nwyeshr  in  fnll  right  the  isbinds  of  Grenada^ 
with  the  same  stipulations  in  fkvoiir  of  the  in- 
habitants of  this  colony,  inserted  in  the  4th 
article  for  those  of  Canada.  And  the  parti- 
tion of  the  islsnds  called  Nentral  is  sgreed 
and  fixed ;  so  that  those  of  ISt.  Vincent,  Do- 
mfnica,  and  Tdbairo,shsn  semam  in  full  right 
to  Great  Britain,  and  that  of  St.  Lucia  shall 
be  delivered  to  France,  to  enjoy  the  same 
Gkewisa  in  foil  tight.   And  the  high  con- 
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'traotiag  parties  ffultfaaty  the  ^irfitian  eo 

••And  the  jurors  aforesaM  apoo  their  eaths 
aforesvd  further  say,  that  his  uMJesty  ,'by  his 
royal  proclamatien  bearing  date  at  Westflnte- 
Ster  the  7th  day  of- October,  1703,  aiaongst 
other  things  declared  as  follows,  •  And  whereas 
it  will  ^atly  contribute  to  the  speedy  settling 
oar  said  new  governments  that  our  loving 
subjects  should  be  infonaed  of  oar  pateraw 
care  for  the  security  of  tbe  liberties  and  pro- 
aerties  of  those  who  are  and  shall  become  tn- 
nabitants  tbereef ;  we  have  thought  ik  to 
publish  and  declare,  by  this  our  proclamation, 
that  we  have,  in  the  letters  patent  under  oar 
great  teal  of  Great  Brttain,  bv  which  the  said 
governments  are  constitiited,  given  express 
power  and  direction  to  our  governors  ef  our 
said  colonies  respectively,  that,  so  soon-  as  the 
state  and  circumstances  of  the  said  colbnies 
will  admit  thereof,  they  shall,  with  tbeadt^ce 
and  consent  of  the  members  of  our  council, 
somfldon  and  call  general  assembttes  WHItin 
the  sud  governments  respectively,  in  such 
manner  and  form  as  is  used  and  directed  in 
those  colonies  and  provinces  in  America, 
which  are  under  our  imihediate  govenmient. 
-^And  we  have  also  given  power  to  the  said 
governors,  with  the  consent  of  our  said  coun- 
cils and  the  representatives  of  the  people,  so 
to  be  summoned  as  aforesaid,  to  make  con- 
atitutions  and  ordain  laws,  statutes  and  or- 
dinances, for  the  publtc  weMareand  good  go- 
Temment  of  our  said  colonies  and  of  the  peo- 
ple and  inhabitants  thereof,  as  near  as  may 
be,  agreeable  to  tbe  laws  of  England,  and 
under  such  regulatiolis  and  restrictions  as  are 
used  in  other  colonies.  And  in  the  mean  time 
'and  until  such  assemUies  can  be  called  as 
aforesaid,  all  persons  inhabiting  in,  or  resort- 
ing to  our  said  colonies,  may  confide  in  our 
reyal  protection  for  the  enjoyment  of  the  be- 
nefit of  the  laws  of  our  rmn  of  Enghind : 
for  which  purpose- we  have  giv«*n  power  tmder 
our  great  seal  to  the  governors  of  our  said  co- 
lonies respectively,  to  erect  and  constitute, 
with  the  advice  of  our  said  conocHs  rispeo- 
tively,  courts  of  judicature  and  public  justice 
within  our  sard  colonies,  for  the  hearing  and 
determiniligall  causes  as  well  criminal  as  civil 
acooiding  to  law  and  equity,  and  as  near  as 
may  be  agreeable  to  tbe  laws  of  England ; 
witli  liberty  to  all  persons  Who  may  think 
themselves  ag^ieved  by  theseiitence|  of  such 
courts  in  ail  civil  causes  to  appeal,  under  the 
usual  limitations  and  restrictions,  to  as  in  our 
privy  council.' 

"  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  further  say— That  his  majesty  by  his 
TOyal  proclamation  bearing  date  at  Westmin- 
ster, the  S6th  day  of  March  1764,  amongst 
other   things   did   also   declare   aa    follows, 

*  Whereas  we  have  taken  into  <nir  conaid<^- 
*tion  the  great  benefit  that  will  arise  to  the 

*  commerce  of  our  kingdoms  and  the  interest 

*  of  our  subjects,  from  the  speedy  settlement 

*  of  the  isbads  of  Grenada,  the  Grenadines^ 
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I>QiiMBioa,  St  Vinceol  and  TiMn  ^  do 
therefore  think  fit,  with  the  advico  of  oiir 
prifjr  oounciU  to  issoe  this  our  royal  proclar 
matioo,  to  publish  aud  declare  to  our  loving 
sttlnecta  that  we  have  with  the  adyice  of  our 
said  priT  J  council,  given  the  necesaary  powers 
and  diroctiona  for  an  iminediato  aurviey,  ^d 
dirisioD  into  proper  parishes  and  districts,  of 
such  of  the  said  islands  as  hare  not  blthecto 
been  sosurveved  and  divided ;  and  for  laying 
out  soch  lands  in  the  said  islands  as  are  in  our 
pow/er  to  dispose  of,  into  allotments  for  p|a^«- 
tationa  of  different  bize  and  extent,  acoording 
as  the  nature  of  the  land  shall  be  more  or  less 
adapted  to  the  growth  of  sugar,  coffee,  cocoa, 
oottOB,  or  other  articles  ^  beneficial  cuU 
tore  $  reserring  to  us,  our  heirs  and  successors, 
such  parts  of  the  said  islands  as  shall  be  no- 
oeasary  lor  ecectiiur  fortifications  thereon,  and 
for  alT  other  miUtarj  purposes ;  for  glmfysu 
for  nainisleKS,  allotments  for  school- masters, 
for  wood-lands,  high-roads,  and  all  other 
public  purposes:  and  also  reserring  siich 
lands  in  our  islands  of  Dominica  and  St 
Yiocent»  as  at  the  tiipe  of  the  surrender 
were  and  still  are  in  the  possession  of  the 
French,  inhabitants  of  the  said   ' 


which  laods  it  is  our  will  s^nd  pleasure  should 
be  sranted  to  such  of  the  said  inhabitvita  as 
shiJI  be  inclined  to  accept  the  same  upon 
leaeaa  for  terms  Absolute,  or  for  renewai^le 
tema  oyon  certain  conditions,  and  under 
proper  restrictions,  ind  we  do  hereby  Gulber 
publiah  and  declare,  that  the  allotments  ibr 
plantations  in  our  islands  of  Grenada,  t|ie 
C^WMdines,  Tobago  aad  St  Vincent,  shall 
oontaia  from  one  hundred  Vo  three  hiindied 
acres,  with  sonae  few  allotments  ineac^  island 
of  five  hundred  acres;  and  thai  the  allots 
QODta  in  our  island  of  Dominica,  which  is 
represented  to  be  not  so  well  adanted,  to  the 
dUtivation  of  sugar,  and  whioo  firom  its 
sitoa^  requires  in  policy  tp  be  well  peopled 
wilh  white  inbabitaots,  shall  be  in. general  m>m 
fifty  to  an  hundredacres.  That  each  purchyer 
of  lands  ^hich  have  beau  cleared  and  to»- 
prof  ed,  shall  within  the  apace  of  three  months 
from  the  date  of  the  grant  a^tUe  aud  constantly 
keep  upon  the  lot  pnrobased  one  white  nnn 
or  two  white  women,  for  everv  hundred 
acrea  cpnUined  in  thp  a^d  lot,  and  in  default 
theneof  ahall  be  svlye^  to  the  payment  of 
20/.  per  annum  for  every  white  woman,  and 
40/.  per  annum  for  ev^ry  «i[bile  man,  that 
shall  be  w^l^o^  to,  complete  the  number. 
That  the  purchaser  of  unclear^  lands  shall 
dear  and  cultivate  one  apre  in  every  twenty 
in  each  year,  ontU  half  the  Uod  so  purchased 
shall  be  cleared,  and  is  deficit  thereof  shall 
pay  5/.  per  annuip  for  every  acre  not  cleared 
pursuant  to  such  condition.  And  such  pur* 
chaser  shall  also  be  obliged  to  settle  an4  cofi<> 
staotly  keep  upon  the  u>t  so  purchased  ope 
white  oM^i  or  two  white  won^eu  for  every 
hundred  apres  as  the  same  shjUl  be  cleared. 
Thai  each  p^rchasfr,  besfd^  the  purchase 
1^  M«l^  tp  the  pay  o^  of  ^ 


<  enwial  wtrrent  tp  ui^enr  heirs^sneoefsori, 

*  of  sixpence  per  acre,  under  the  penalty  of  5/, 

*  per  acre  upon  non-pa vment  thereof.     Such 

*  quit-rents  in  the  case  of  the  purchase  of  cleac- 

<  ed  lands  to  comroeope  from  the  date  of  the 

*  grapt,  and  the  first  payment  to  be  ro^de  at  the 

*  ezpiratiop  of  the  first  year ;  apd  in.  case  of  the 

<  purchase  of  the  uncleared  lands,  such  quit- 

*  rents  to  commence  at  the  expiration  of  twelve- 
'  mouths  from  the  time  each  acre  is  cleared, 

*  That  in  case  of  fiiilure  in  the  pavment  of  the 
'  purchase  money  in  the  manner al^ve  directed, 
'  the  purchaser  shall  forfeit  all  right,  to  the 
'  lands  purchased.! 

"  And  thp  jurors  aforesaid,  upop  their  oatba 
aforesaid,  further  sa^^  that  bis  m^ei^  by  hia  teU 
ten  patent,  under  hia  writ  of  privy  seal  bearing 
date,  at  Westmioiter,  the  9th  day  of  April  1764, 
appointed  Robert  Melville,  e§q.  captain  general 
and  governor  ii^  chief  in  an<l  over  the  islands  of 
Grenada,  the  Grenadines,  Dominica,  St  Vin* 
cent,  and  Tobago*  in  America;  and  of  all  other 
islands  and  lemtjories  adjacent  thereto :  which 
said  letters  patisnti  a^e  vi,  follows. — *  Geom 

<  the  third  by  ibq  gra09  of  God,  of  Gr^t  %■- 

<  tain,  France  and  Irelai^d,  king,  defender^  ef 

<  the  faith,  6(C.    To  oui^  trusty  and  well  be- 

*  lov^  Robert  Melville,  eaq.  greeting:  whereas 

<  we  did  oy  our  letters  patent  under  our  great 

*  seal  of  Gre%t  Britain,  bearing  date  at  West- 

*  mioslei:,  the  4yth  df^y  of  April,  m  the  fimt  year 
'of our  reign, consiitot/^ and  appoint  Cbarlea 
'  pinfold,  esq.  captain-general,  and  ffoverooi;  ia 

<  chief  in  and  over  o^ir  islands  of  Barl>adoea, 

<  St  Lucia,  Dominica,  St.  Vincent,  Tobago,  and 

*  the  rest  ii  our  islands,  colonies  and  plania- 

*  tionain  An^rica,  eonamoolv  called  or  hnowa 
'  by  the  name  of  our  Carri^e  ialands  lyipg 

*  and  being  to  the  windward  of  Guadeloupe,  ana 
'  which  then  were  or  aiWr  should  be  under  our. 

*  sulnection  and  gove^ment,  during  our  will 

<  and  pleasure,  as  by  the  said  recited  letters  pa- 

<  tent,  relation  being  thereunto  had,  may  mose 

*  fuUv  aud  at  large  appear:  now  koow  you  that 
'  we  nave  revoked  and  determined,  and  by  these 

*  presents  do  revoke  and,  determine,  such  part 

*  and  so  much  of  the  said  recited  letters  patent, 
'  and  every  clause,  article  and  thing,  tbereia 

<  contained,  as   relates  to,  or  mentions,  the 

*  islands  of  St  Lucia,  Dominica,  Su  Viecent, 

*  and  Tobsjgo.    And  further  know  vou,  that 

<  we,  reposiog  especial  trunt  and  confidence  in 

*  the  prudence,  courage  and  toyalty,  of  yoA 
« the  said  ilobert  MelviUe,of  our  especial  grace, 

*  certain  knowledge,  and  mere  motion,  have 

<  thought  fit  to  constitute  and  appoini,  and  hy 

<  theae  presents  do  constitute  and  a}^loint  y.oa 

*  the  said  Robert  M^ville  to  be  our  capuin« 

*  general  and  governor  in  chief,  in  and  over  our 

*  islands  of  Grenade,  the  Grenadines,  Domi- 

<  nice,  St.  Viecent,  and  Tobago,  in  America, 

*  and  of  all  other  islands  and  territories  adja- 

*  cent  thereto,  and  which  now  are,  or  hereta- 

*  fore  h%ve  been,  tiependpnt  thereupon.  And 
«  we  do  hereby  require  and  command  you  to 

<  do  and  e:iecute  all  thin^  in  due  manner,  that 
« ahMdl  bdopg  to  yotir  saifl  oogimaad,  and  the 
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'*  trust  we  bare  reposed  in  you  accordiii{f  to  the 

*  several  powers  and  directions  gvluited  Or  ap- 

*  pointed  yon  by  tbii  present  commission,  and 

*  tbe   instructions   and    authorities   berewith 

*  given  to  yon,  or  by  such  further  powers,  in- 
*'scrurtions  and  authorities,  as  shall  at  any 

*  time  hereafter  be  granted  or  appointed  you, 
.  '*  under  our  signet  and  sign  manual,  or  by  our 

'  *  order  in  our  privy  council,  and  according  to 
^such  reasonable  laws  and  statutes  as  shall 
'  hereafter  be  made  and  agreed  upon  by  you, 

*  with  tbe  advice  and  consent  of  the  council 

*  and  aasembly  of  the  islands  and  plantations 

*  under  your  government,  in  such  manner  and 
'  form  as  is  bereinafter  expressed.    And  our 

'  *  Will  and  pleasure  is  that  vou  the  said  Robert 

*  Melville,  do,  after  tbe  publioation  of  these  our 

*  letters  patent,  and  after  the  appointment  of 

*  our  council  for  our  said  islands,  in  such  man- 

*  ner  and  form  as  is  prescribed  in  the  instruc- 

*  tions  which  you  will  herewith  receive,  in  tbe 
'  •  first  place,  take  tbe  oaths  appointed  to  be 

*  taken  by  an  Act  passed  in  the  first  year  of  the 
«  reign  of  king  George  the  first,  entitled,  An 
«  Act  for  the  further  security  of  bis  majesty's 

*  person  and  ^emment.  and  tbe  succession 

*  of  thfe  crown  in  the  heirs  of  tbe  late  princess 

*  Sophia,  bein£  Protestants ;    and  for  eztin- 

<  ffulsbtng  tbe  hopes  of  the  pretended  prince  of 
«  Wales  and  his  open  and  secret  abettors:  as 
'  also  that  you  make  and  subscribe  tbe  declara- 

<  tion  mentioned  in  an  act  of  parliament  made 
« in  tbe  S5tb  year  of  the  reien  of  king  Charies 

*  the  second,  intitled  An  Act  for  preventing 

*  dangers  which  may  happen  ftt>m  Fopish  re- 
«cusanu.^Aod  likewise  that  you    Uke  tbe 

*  oath  usually  taken  by  governors  hi  tbe  other 
'  colonics  for  the  due  execution  of  tbe  office 

■*  and  trust  of  our  captain* general  and  governor 

*  in  chief  in  and  over  our  said  islands,  and  for 

<  tbe  due  and  impartial  administration  of  jus- 
«tice.-~ And  farther  that  you  take  the  oath  re- 
«  qnu^  to  be  taken  by  tbe  governors  of  tbe  plan- 
«  tations  to  do  their  utmost,that  the  several  laws 

<  relating  to  trade  and  tbe  plantiitions  be  duly 

*  observed;  which  said  oaths  and  declaration 
'*  our  council  of  our  said  islands,  or  any  three 

« of  the  members  thereof,  have  hereby  full 
* 'power  and  authority,  and  are  required  to  ten- 

-*  der  and  administer  to  you :  and  in  your  ab- 
«  sence  to  our  lieutenant  governor  of  the  said 

.*  islands,  and  to  our  lieutenant-governors  of 

*  each  of  our  said  islands  respectively,  the  said 
'  oaths  mentioned  in  the  said  act  entitled,  An 
«  Act  for  the  further  security  of  his  majesty's 

*  person  and  government,  and  the  succession  of 

*  the  crown  in  the  heirs  of  the  late  princess 

*  SAphia,  being  Protestantt,  and  forextinguisb- 
'  ing  the  bopea  of  the  pretended  prince  of 
'  Wales,  and  his  open  and  secret  abettors:    as 

*  also  cause  tbem  to  make  and  subscribe  tbe 
«  aforesaid  declaration,  and  to  administer  unto 

*  them  tbe  usual  oaths  for  tbe  due  execution 
«  of  their  places  and  trusts.— And  we  do  further 

*  give  and  grant  unto  vou  the  said  Robert  Mel- 

*  ville,  full  power  and  authority  from  time  to 
^  tine,  and  at  any  line  heteafter,  by  yonraelf, 


<  or  by  any  other  to  be  authorized  by  you  in 

*  tbia  behalf,  to  administer  and  give  the  oaths 

*  mentioned  in  tbe  said  act,  for  the  further  se* 

*  curity  of  his  majesty's  person  and  ^vernment, 

*  and  the  succession  of  the  crown  in  the  heirs 

*  of  the  lata  princess  Sophia,  being  Protestants, 

*  and  for  extinguishing  the  hopes  of  the  pre- 

*  tended  prince  of  Wales,  and  his  open  and 

*  secret  abettors,  to  all  and  every  such  person 

*  and  persons  as  you  shall  think  fit,  who  shall 

*  at  any  time  or  times  pass  into  any  of  our  said 

*  islands,  or  shall  be  resident  or  abiding  there. 

*'  *  And  we  do  hereby  authorize  and  impower 
'  yon  to  keep  and  use  the  public  seal,  wbicit 

*  will  be  herewith  delivered  to  you,  or  shall 

*  hereafler  be  sent  to  you,  for  sealing  all  things 

*  whatooever  that  shall  pass  the  great  seal  of 

*  our  said  island. 

**  *  And  we  do  hereby  give  and  grant  onto 

<  you  the  aaid  Robert  Melville,  full  power  and 
'  authority,  with  the  advice  and  consent  of  our 

*  said  council  to  be  ap|iointed  as  aforesaid,  as 

*  soon  as  tbe  situation  and  circumstances  of  oar 

*  islands  under  your  government  will  admit 

*  thereof,  and  when  and  as  often  as  need  shall 

<  require,  to  summon  and  call  general  aasem* 

<  blies  of  tbe  freeholders  and  planters  jointly  or 

<  severally  withm  any  of  the  islands  under  your 
'  government,  in  such  manner  as  you  in  your 

<  discretion  shall  judge  most  proper,  or  ac- 

*  cording  to  such  further  powers,  instructions 

*  or  authorities,  as  shall  be  at  any  time  bere- 
« after  granted  or  appointed  you  under  our 
'  signet  and  sign  manual,  or  by  our  order  in 

*  our  privy  council. 

'< « And  our  will  and  pleasure  is,  that  the  per« 
^  sons  thereupon  duly  elected  by  the  major 
^  {Nirt  of  the  freeholders  of  the  respective  pa- 

*  risbes  or  precincts,  and  so  returned,  shall  be- 
'  fore  their  sitting  take  the  oaths  mentioned  in 
'  the  said  act  entitled,  An  Act  for  the  further 

*  security  of  his  majesty's  person  and  govern- 

*  ment,  and  the  succession  of  the  crown  in  the 
'  heirs  of  the  late  princess  Sophia,  being  Pro- 
'  testants,  and  for  extmsroisbing  the  hopes  of  the 
^  pretended  prince  of  Wales,  and  his  o|ien  arid 
'  secret  abettors :  as  also  make  and  subscribe  the 
'  aforementioned  declaration,  which  oaths  and 
'  declaration  you  shall  commissionate  fit  persons 
'  under  the  public  seal  of  those  our  islands  to 

*  tender  and  administer  unto  them :   and  until 

*  the  same  shall  be  so  taken  and  subscribed,  no 

*  person  shall  be  capable  of  sitting,  though 

*  elected.  .  And  we  do  hereby  declare,  that  ibt 
'  persons  so  elected  and  qualified  shall  be  called 

*  and  deemed  the  assembly  of  that  island  within 
'  which  they  shall  be  chosen,  or  the  assembly 

*  of  our  said  islands  in  general.    And  that  you 

*  the  said  Robert  Melville,  by  and  with  the 
'  advice  and  conaenC  of  our  said  council  and 

*  assembly  or  assemblies,  or  the  major  part  of 

*  them,  shall  have  full  power  and  authority  to 

*  make,  constitute,  and  ordain  lawa,  statutes,  and 
'  ordinances,  for  the  public  peace,  welfare,  and 

*  good  government  of  our  said  islands,  jointly 

*  or  severally,  and  of  the  people  and  inba- 

*  bitanta  thereofi  and  aucb  others  as  shall  resorf 
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*  tbereanto,  and  for  the  benefit  of  ns,  onr  lieiri 
'  and  lacoesflora.     Which  taid  laws,  statutes^ 

*  tod  ordinances,  are  not  to  be  repugnant,  but, 
'  as  Dear  as  may  be,  agreeable  to  the  laws  and 
'itatntes  ofthis  our  kingdom  of  Great  Britain. 

*  Prorided,  that  all  such  laws,  statutes,  and  or- 
'  diotDces,  of  what  nature  or  duration  soever, 
'  be  within  three  months  or  sooner  after  the 

*  making  thereof,  transmitted  to  us,  under  our 

*  setl  of  our  said  islands,  for  our  approbation  or 

*  disallowance  of  the  same ;  as  also  duplicates 
Mbereofby  the  next  conveyance. 

** '  And  in  case  any  or  all  of  the  said  laws, 

*  statates,  and  ordinances,  not  before  confirmed 
'  by  us,  shall  at  any  time  be  disallowed^  and 
'not  approved,  and  so  signified  by  ns,  our 
'hein  and  sacceasors,  under  their  si^et  or 
'  si^  manual,  or  by  order  of  our  or  their  privy 

*  couocil,  unto  you  the  said  Robert  Melville,  or 

*  to  the  commander  in  chief  of  the  said  islands 
'  for  the  time  being,  then  such  and  so  many  of 
'the  said  lavrs,  statutes,  and  ordinances,  as 
'  shall  be  so  disallowed  and  not  approved,  shall 
*from  thenceforth  cease,  determme,  and  be- 

*  come  utterly  void  and  have  no  effect,  any 
'  thing  to  the  isontrary  thereof  notwithstanding. 

*'  *  And  to  the  end  that  nothing  may  be 
'  passed  or  done  by  onr  said  council  or  asaem- 

*  Mies  to  the  prejudice  of  us,  our  heirs  and  sac- 

*  cessors,  we  ^ill  and  ordain  that  yon,  the  said 

*  Robert  Melville,  shall  have  and  enjoy  a  nega- 
'  tifOTOtcein  the  making  and  passing  all  laws, 

*  statutes,  and  ordinances,  as  aforesaid.  And 
'  that  you  shall  and  may  likewise,  from  time  to 
'  time,  as  you  shall  judge  necessary,  adjourn, 

*  prorogue  or  dissolve,  all  general  assemblies  as 

*  aforesaid.' 

"  And  the  jurors  aforesaid,  on  their  oaths 
aforesaid,  farther  say,  That  his  excellency  Ro- 
bert Melville,  esq.  arrived  in  Grenada  on  the 
l4tb  of  December,  J  764,  and  in  consequence  of 
the  last  mentioned  letters  patent,  took  upon  him 
the  government  of  the  same,  and  the  other 
islands  therein  named.  And  that,  in  conse- 
qoence  of  the  last  mentioned  letters  patent,  a 
meeting  of  the  governor,  council,  and  assembly 
of  the  said  island  of  Grenada  was  held  there  in 
the  latter  end  of  the  j^ear  1765. 

'*  And  that  his  majesty,  by  his  letters  patent 
voder  the  great  seal  of  Great  Britain,  bearing 
<l«te  at  Westminster  the  20th  day  of  July,  in 
the  fourth  year  of  his  reign,  and  in  the  year  of 
our  Lord  1764,  did  order,  direct  and  appoint, 
thai  an  impost  or  custom  of  four  and  »  haff 
percent,  in  specie  should,  from  and  after  the 
S9th  day  of  September  then  next  ensuing,  be 
raised  and  paid  to  his  heirs  and  successors,  for 
aod  upon  all  dead  commodities  of  the  gfrowth 
aod  produce  of  the  said  island  of  Grenada  that 
ihould  be  shipped  off  from  the  same,  in  lieu 
of  all  customs  and  impost  duties  to  that  time 
eotlected  upon  goods  imported  aod  exported 
isto  and  out  of  tlie  said  island,  under  the  autho- 
rity of  his  most  Christian  majesty.  Which 
nid  letters  patent  are  in  the  words  following : 

*  George  the  third,  by  the  grace  of  God,  of 
^  Gitac  Britain,  France,  and  Ireland,  king,  de- 
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*  fender  of  the  faith,  &c.  To  ail  to  whom  these 

<  presents  shall  come,  greeting :    whereas  a 

<  certain  impost  or  custom  o^  four  pounds 
'  and  a  half  in  specie  for  every  hundred  weight 

*  of  the  commodities  of  the  growth  and  produce 

<  of  the  island  of  Barbadoes,  and  of  the  Lee« 

*  ward  Carribbee  islands  in  America,  shipped 

<  off  from  the  same,  or  any  of  them,  is  paid 
( aod  payable  to  us,  our  heirs  and  successors  ; 
>  and  whereas  the  island  of  Grenada  was  con- 

*  quered  by  us  during  the  late  war,  and  baa 

*  been  ceded  and  secured  to  us  by  the  late  treaty 

*  of  peace  ;  and  whereas  it  is  reasonable  and 

*  expedient, '  and  of  importance  to  onr  other 

<  sugar  islands,  that  the  like  duty  should  uke 

<  place  in  our  said  island  of  Grenada;  we  have 

*  thought  fit,  and  our  royal  will  and  pleasure  is, 

*  and  we  do  hereby,  by  virtue  of  our  preroga- 
'  tive  royal,  order,  direct  and  appoint,  that  an 

*  impost  or  custom  of  four  and  a  half  per 

*  cent,  in  specie  shall,  from  and  after  the  39th 
( day  of  September  next  ensuing  the  date  of 

*  these  presents,  be  raised  and  naid  to  us,  onr 
<4ieirs  and  successors,  for  and  upon  all  dead 
«  commodities  of  the  growth  or  produce  of  onr 

*  said  island  of  Grenada  that  shall  be  shipped 
«  off  from  the  same ;  in  lien  of  all  customs  and 

*  impost  duties  hitherto  collected  upon  goods 

*  imported  and  exported  into  and  out  of  the  said 

*  island  under  the  authority  of  his  must  Chris- 

*  tian  majesty :  and  that  the  same  shall  be  col- 

*  lected    paid,  and  levied  in  such  manner  and 

*  by  such  means,  and  under  such  penalties  and 

<  forfeitures  as  the  said  impost  or  custom  of 

<  four  and  a  half  per  cent,  is,  and  may  now  be 
«  collected,  paid,  and  levied  in  our  said  island 

<  of  Barbadoes,  and  our  said  Leeward  islands. 

**  <  And  we  do  hereby  require  and  command 

*  the  present  governor  or  commander  in  chief, 

*  and  the  governor  or  commander  in  chief  for 

<  the  time  being,  and  the  officers  of  our  cus< 

*  toms  in  the  saiti  island  of  Grenada,  now  and 

<  hereafter,  for  the  time  being,  and  all  others 

<  whom  it  may  concern,  that  they  do  respeo- 

*  tively  take  care  to  collect,  lery,  and  to  receive 

*  the  said  impost  or  custom,  according  to  our 

*  royal  will  and  pleasure,  signified  by  these 
(  presents. 

*«  •  And  whereas  a  poll-tax  was  levied  and 
« paid  by  the  inhabitants  of  our  said  island  of 

<  Grenada  whilst  it  was  under  subjection  to  his 
«  most  Christian  majesty,  it  is  our  royal  will 

*  and  pleasure  (hat  such  uoll-tax  aa  waa  levied, 

« collected  and  paid  by  the  inhabitants  of  the  , 

*  said  island  whilst  it  waa  under  anbjection  to  . 

*  his  most  Christian  majesty ,  shall  be  continoed 

*  therein  during  our  royal  will  and  pleasure^ 

<  and  that  the  same  shall  be  collected,  levied, 

*  and  paid  to  us,  our  heirs  and  successors,  at 

<  such  times  and  in  such  manner,  and  by  such 

*  ways  and  means,  and  under  such  penaltiea 
«  and  forfeitures,  and  upon  such  terms,  and 

*  with  such  privileges  and  exemptions  as  thd 

*  same  was  colleded,  levied,  and  paid  whilst  the 
«  said  island  waa  under  such  subjection  to  hia 

<  most  Christian  majesty,  inasmuch  as  the  same 

<  are  not  contrary  to  the  laws  of  Great  Briuin« 
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*  and  thdr  heirs  for  erer,  all  lands,  tcDttneata, 

*  and  beredhaineDUy  undef  hia  nuueaty'a  grca^ 
'  seat  appointed  for  Barbadoea  and  the  rest  of 

<  the  Carribbee  islands,  as,  relation  being  there- 

*  unto  had,  nnay  and  doth  more  at  laxge  appear. 
« *  And  whereas,  bj  virtne  of  the  said  earl  of 

*  Carlisle's  patent,  divers  governors  and  agents 

*  have  been  sent  over  hither  with  authority  to 

*  lay  out,  set,  ^rant,  or  convey  in  paroels  tbe 
'  land  witbia  this  island,  to  such  persons  ar 
'  they  should  think  fit,  which  was  by  them,  in 

*  their  respective  times,  as  much  as  in  theoa 

*  lay,  accordiDgly  performed.     And  wheceas 

*  many  have  lost  their  grants,  warrants,  anil 

*  other  evidences  for  tbe  said  lands ;  and  others, 

*  by  reason  of  tbe  ignoraoce  of  those  timea, 
'  want  sufficient  and  legal  words  to  create  in^ 
**heritance8  to  them  and  tneir  heirs;  and  others 
'  that  never  recorded  their  grants  and  war- 

*  rants ;  and  others  that  can  make  no  proof  of 

*  any  grantt  or  warrants  they  ever  had  ror  their 

*  lands,  and  yet  have  been  long  and  i^uiet  poa- 

*  sessors  of  the  same,  aod   bestowed  great 

*  cliarges  thereon.    And  whereas  the  acknow* 

*  ledgoient  of  40  pounds  of  cotton  per  head, 
*and  other  taxes  and  compositions  formerly 

*  raised  to  the  earl  of  Carlisle  was  held  very 
'  heavy.    For  a  full  remedy  for  all  tbe  defects 

*  afore  related,  and  quieting  tbe  posse«siona, 
'  and  settling  the  tenures  of  the  inhabitants  of 

*  this  island,  be  it  enacted  by  his  excellency 

<  Francis,   lord  Willoughby  of  Parham,  and 

<  lys  council,  and  geutlemen  of  the  assembly, 

<  and  by  tbe  authority  of  the  same,  that,  nou 
*.witbstaQfiing  the  detects  afore  related,  all  tlie 

<  now  rightful  possessors  of  lands,  tenements 
'  and  hereditaments,  within  this  island,  scconU 

ing  to  the  laws  and  customs  thereof,  may  at 


« <  And  that  tbe  acoount  and  nnmber  of  the 

*  inhabitants  and  slaves  therein  shall  be,  from 

*  time  to  time,  kept  aod  delivered  in  by  such 

*  peison  and  persons,  and  at  such  time  and 

*  times,  and  under  such  regulations,  sanctions, 

*  penalties  and  forfeitures  respectivdy,  as  and 

*  under  which  the  same  were  taken,  kept  and 

*  delivered  in  during  the  time  the  said  island 

<  was  subject  to  his  most  Chrisiian  majesty,  as 

*  aibresaid,  in  as  much  as  the  same  are  not  con- 

*  trary  to  tbe  laws  of  Great  Britain. 

** '  And  we  do  hereby  require  and  command 

*  the  present  governor  or  commander  in  chief, 

<  for  tbe  time  being,  of  our  said  island  of 

*  Grenada,  aod  tbe  several  officers  of  our  re- 

*  venue,  now,  and  for  ,tbe  time  being,  and  all 
'  others  whom  it  may  concern,  that  they  do 
'  respectively  take  cave  to  collect,  levy,  and  re- 

*  ceive  the  money  arising  and  to  arise  by  tbe 

<  said  tax,  and  to  pay  and  account  for  the  same 

*  to  tbe  receiver  general  and  collector  of  our 

*  casual  revenue  in  our  said  island,  for  tbe  time 
'  being,  according  to  oor  royal  will  and  plea* 

*  sure  signified  by  these  presents." 

'*  Which  said  lettem  patent  were  aAerwards 
duly  registered  in  the  said  island,  aod  were 

£ublicly  announced  by  his  excellency  Robert 
UUille,  esq.  in  the  month  of  January  1765, 
immediately  succeeding  his  arrival  in  the  said 
ishind  of  Grenada 

^*  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  farther  say,  that  the  ssid  duty  o^* 
tour  and  a  half  per  cent,  before  tbe  making  of 
tbe  said  last  mentioned  letters  patent,  was  and 
vet  is  paid  in  tbe  island  of  Barbadoea,  and  the 
lieeward  Caribbee  islands,  in  pursuance  or  by 
virtue  d'  acts  of  assembly  passed  in  the  same 
islands  hereioafier  set  forth. 

*<  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  fiirther  say,  that  by  an  act  of  as- 
sembly of  the  island  of  Barbadoea,  in  the  West- 
Indies,  passed  in  the  said  island  on  the  18th 
day  of  September,  1663,  intitJed,  *  An  act  for 
-*  settling  an  impost  on  the  commodities  of  the 
<powth  of  that  island,'  it  is  amongst  other 
thmgs  recited  and  enacted  aa  fbllaws : 
*  Whereas  our  late  sovereign  lord  Charles 

*  the  first,  of  blessed  memory,  did,  by  his  let- 

<  lers  patent  nnder  the  great  seal  of  England, 

<  fprant  and  convey  unto  Jame^,  earl  of  Car- 
« lislo,  and  his  heiis  for  ever,  tko  proprie^  of 
« this  island  of  Barbadoea;  and  his  sacred  np^* 
« jesty  that  now  is  having  by  jwircbase  in* 

*  vested  himself  in  all  the  rigbUor  the  said  e^rl 

<  of  Carhsie,  aod  ini^l  other  righls  which  toy 

*  Other  person  may  claka  frpm  that  pal«nt,or  any 

<  Other,  md  thereby  more  immediately  and  p&r* 
<ticnlariy  hath  [having]  taken  this  isUmd  unto 

*  his  royal  protection:  and  his  most  excellent 
« niklcaty  having,  hy  Otters  patent  uiyler  the 
« gnat  seal  of  EngUnd,  bearing  date  the  12tlt  of 
«  June,  in  the  Uth  year  of  his  reign,  apiiointed 

*  bis  excellency  Francis,  lord  Willough^  of 
« Parhaosi,  captain  general  and  chief  governor 
«  of  Barbadoea,  and  all  the  Carribbee  islands, 

*  with  full  powsr  and  authority  to  grant,  con- 

*  &rui|  and  ayinre  to  |he  inlMbitanio  of  the  s^me, 


*  all  times  repair  unto  his  excellency  for  the 

*  till)  confirmaMon  of  their  estates  and  tenurea, 

<  and  then  and  there  shall  and  may  receive 

*  such  full  coufirmaiion  and  assurance,  under 
'  bis  mi^esty's  great  seal  for  this  island,  an 

*  they  ciMi  reasonably  advise  pr  desire,  accord- 
'  ing  to  the  true  intent  and  meaning  of  this  act. 

*' « And  be  it  farther  enacted,  by  the  authority 

*  albreaaid,  that  all  aod  every  the  payments  of 

*  40  pounds  of  ootton  per  boad,and  all  other 
'  duti/es,  reels,  and  arrears  of  renU,  which  have 
'  or  migbt  hav^  be^u  levied,  be  from  beocetbrth 

*  absolutely  and  iuiiy  released  and  made  void  ; 

*  aod  that  tbs  inlMtbitants  of  this  isUnd  hav^ 
'  and  hold  their  several  plantations  to  them  and 
^  tb^  heirs  for  ever,  in  free  and  common  see- 

<  cage*    Yieldiojg  and  paying,  therefore,  at  the 

*  feast  of  St  Michael  every  year,  if  tbe  same 

*  sh$ll  be  lAwfolly  denianded,  one  ear  of  Indian 
'  corn,  to  his  miyesty,  his  heirs  snd  succesaocs 

*  iar  ever,  vi  full  and  free  dischsige  of  all  rents 

*  and  services  for  the  futQre,in  consideration  of 

*  the  relea^  of  the  said  40  pounds,  and  in  coo- 

*  sideration  of  the  confirmation  of  all  esUtes  ia 

<  this  itlfiid,  as  a^wresaid,  and  in  ac]MV>*leil|j^- 

*  mftnn  of  hiia  OABJesty's  ^-ace  and  favpur  lo 
'  aendii\g  to  ani  0|)^mti)9ff  ovcf  us  hif  said 

*  exipeUency,  of  whose  prudence  and  moderate 
■govenyment  «a  h/tve  bi^pelofi^n^  had  laif^o 
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'  aperienee,  mud  do  reit  mdst  assoreil  thereof 
<fertbefiirare. 
"'Ami  forttsmoeli  u  nothing' eonduceth  more 

*  to  the  peace  aad  proaperity  of  any  place,  and 
*theprolectioB  of  every  sinsrle  person  therein, 

*  than  that  the  public  rerenue  thereof  may  be 

*  io  aome  measore  proportioned'  to  the  public 

*  cbargea  and  expencea ;  and  also  weH  weigh - 

*  ng  the  great  char^^  that  there  roost  be  of 
'  aecMtty  in  the  maintaining  the  honour  and 
^  dignity  of  hia  majesty's  authority  here ;  the 
'  pnblfc  meeting  of  the  sessions ;  the  oAen  at- 

*  tendance  of  tl^  council ;  the  reparation  of  the 
'forts;   the  building  a  sessions* house  and  a 

*  prison ;   and  all  other  public  charges  incnra- 

*  ^nt  On  the  goremment ;  do,  in  consideration 
'  thereof,  give  and  grant  onto  his  Qiajesty,  his 
*heira  ond  aueceasors  for  ever,  and  do  most 
'humldy  desire  your  excellency  to  accept 

*  these  onr  grants :  and  we  hrnnbly  pray  vour 
'excellency  that  it  may  be  enacted,  and  be  it 
"- enacted,  by  his  excellency  Francis,  lord  Wil- 
*haghbj  of  Parham,  captain  general  and 
^  chief  governor  of  this  island  of  Barbadoes, 
<  and  all  other  the  Carribbee  islands,  and  by  and 

*  with  tbe^sottsent  of  the  council,  and  the  gen - 

*  tleoien  of  the  assembly,  representatives  oftbis 

*  isiami,  and  by  authority  of  the  same,  that  an 
'  impoot  or  custom  be,  from  and  after  pabtica- 

*  fion  b'ereof^^  raised  upon  the  native  commodi- 
^  ties  of  tbia  island,  after  the  proportions  and  iu 

*  manoor  mod  form  as  is  berealler  set  down  and 

*  Bppototed,  that  is  to  say,  open  all  dead  com- 

*  aioditiea  of  the  growth  or  prodnce  of  this 

*  istaod,  th«t*  Aftll  be  shipped  off  the  same,  shall 
'  be  paid  to  oor  -sovereign  lord  -the  king,  his 
'heirs  and  socceasorafor ever,fbnr8ndahalf 

*  in  apcde  for  orery  fire  score/ 

**  And  the  hirora  ifbresaid,  upon' their  oaths 
jforewaid/fiTOer  tav,  that,  by  an  act  of  as- 
•enUy  of  the  island  of  St.  Christopher,  in  the 
West  Indiea,  passed  In  the  aaid  isfand^inthe 
year  of  omr  Lord  ir27.  iotttled,  •  An  Act  to 
'-snlject  ah  goods  and  commodities  of  the 

*  growth  and  produce  of  the  late  French  part 
*'  of  the  island  of  St.  Cbriatopher,  which  are  or 
■  shall  be  ahipped  off  from  the  said  island,  to 

*  the  payment  of  the  four  and  a  half  per  cent. 

*  doty,  aod  to  ascertain  at  what  ptnoea  all  the 

*  dnfiea  of  four  and  a  half  per  cent  shall  be 


**  It  Uf  amongst  other  thhigs,  recited  and 
1  as  foltowa :  •  Whereas  in  and  by  an  act 
i  of  the  general  council  and  general 
<  aaaembly  of  the  Leeward  Carribbee  ulands, 
■  ta  America,  called  or  known  by  the  namea  of 

*  the  island  of  Nevis,  St.  Christopher,  Antigotf , 
'  aod  lloatserrat,  made  in  or  about  the  vear  of 
'  onr  Lord  1663,  and  entitled,  An  Act  tor  set- 
'  tUng  ao  impost  on  the  oommoditiea  of  the 

*  growth  of  the  aaid  Leeward  Carribbee  islands, 

*  a  eertain  doty  or  custom  of  four  pounds  and 

*  a  Inlf  in  spe^e  for  erery  hundred  weight  of 
'  the  commodities  of  the  growth  and  produce 
'  of  tbe  said  Leeward  islands  then  afterwards 

*  t4i  be  shipped  off  from  the  said  islands,  or  tmy 
'oftbem,  was^ven  t&d  granted  to  our  late 


*  sovereign  }ord  Charles  the  Sd,  then  king  of 

*  England,  Scotland,  France,  and  Ireland,  and 

*  to  his  heirs  and  successors  for  ever,  as  in  and 
'  by  the  same  act  or  statute,  relation  being 

*  thereunto  had,  may  more  fully  and  at  laige 

*  appear.' 

**  *  And  whereas  since  the  making  of  the  said 

<  statute,  to  wit,  in  and  by  theiate  treaty  of  peace 

<  and  friendship  concloded  at  Utrecht^  between 
« the  two  crowns  of  Great  Britain  and  France, 

<  an  entire  cession  was  made  h^he  most  Chris- 

*  thin  king  Lewis  the  14tli  to  our  late  sovereign 
( ladv  Anne,  queen  of  Great  Britain,  France, 

<  and  Ireland,  and  to  her  crown  for  ever,  of  all 

<  that  part  of  the  island  of  St.  Christopher  for- 

*  merty  belonging  to  the  crown  of  France  ;  so 

<  that  tbesame  late  French  partofthesaid  island 

<  of  St.Christopher  is  now  become  parcel  of  the 

<  realm  of  Great  Britain,  and  is'under  the  sole 

*  dominion  and  government  of  the  crown  of  the 

<  same. 

'*  *  And  whereas  some  doubts  hare  arisen.whe- 

<  ther  the  said  late  French  part,  so  yielded  np  as 

*  aforesaid  to  the  said  crown  of  Great  Britain,  be 

*  subject  to  the  payment  of  the  aforesaid  duties 
(  of  four  and  a  naif  per  cent,  ao  as  aforesaid,  in 

*  and  by  the  said  recited  act,  ffiven  and  granted 
'  to  our  said  late  sovereign  Tord  king  Cbarlea 

*  the  2d,  his  heirs  and  successors  ;   for  avoid - 

*  ing,  therefore,  all  disputes  and  controversies 
'  which  may  for  the  fhture  arise  within  the 
'  same  island,  touciuog  or  concerning  the  pay* 
'  ment  of  the  same  duties,  we,  your  majesty's 

<  most  dutiful  and  loyal  subjects  John  Hart, 
'  esq.  your  majesty's  captain  general,  and  go-^ 

*  vernnr  in  chief  of  all  your  majesty's  Leeward 

*  Carribbee  islands  in  America,  and  the  council 

<  and  ^assembly  of  the  said  island  of  St.  Chris- 
f'topher,  do  humblv'beseech  your  miyesty  that 
'  it  may  be  enacted  and  declared,  and  it  is  here- 

<  by  enacted  and  declared,  by  the  king's  most 

<  excellent  m^eity,  by  and  with  the  advice  and 

*  consent  Of  the  captain  general  agd  governor 
'  m  chref  of  tbe  said  Leeward  Carribbee  islandt^ 
'  in  America,  and  the  council  and  assembly  ot' 

*  the  said  island  ofSt.  Christopher,  and  by  the 
'  authority  of  tbe  aame,  that  all  and  singular 

*  the  goods  and  oommoditiea  of  the  growth  and 
'  prodnce  of  the  said  late  French  part  of  the 

*  said  island  of  St.  Christopher,  and  which  at 

*  this  time  are,  or  beresiRer  shall  be,  shipped 

<  off  from  thence,  in  order  to  be  carried  to  any 

*  other  port  or  place  whatsoever,  are,  and  for 

*  ever  after  shall  be,  subject  and  liable,  and  tbe 

*  aame  goods  and  commodities,  and  every  of 
'  them,  are  hereby  made  aubject  and  liable,  to 

*  the  payment  of  the  aforeaaid  duties  and  coa- 

*  toms  of  four  pounds  and  half  a  pound  per 
'  cent,  in  specie,  to  your  most  sacred  majesty, 

*  your  heirs  and  aueceasors,  iO  such  manner 

*  and  sort  aa  the  goods  and  commodities  of  the 
'  growth  and  produce  of  that  part  of  the  said 

*  bland  known  and  called  by  the  name  of  the 

*  English  part  thereof,  have  heretofore   and 

*  hitherto  been  subjected  and  liable  unto  by 

*  force  and  virtue  of  the  above  recited  act  or 

<  statute.' 


.isc:..^- 


255] 


15  GEORGE  III.  The  Ccae  of  the  Island  of  Grenada^         [856 


«*  And  Ihe  jurors  aforesaid,  upon  tbeir  oatba 
aforesaid,  farther  say,  that  by  an  ad  of  assem- 
bly of  ibe  island  of  Nevis,  in  the  West  Indies, 
passed  in  the  said  island  in  the  year  of  our 
Lord  1664,  entitled,  *  Ap  Act  for  settling  an 

*  impost  on  the  commodities  of  the  growth  of 

*  this  island,'  it  is,  amongst  other  things,  re- 
cited and  enacted  as  follows: 

«<  <  Whereas  our  late  sovereign  lord  Charles 
« tbe  1st,  of  blessed  memory,  did,  by  his  letters 

*  patent  under  tbe  great  seal  of  England,  grant 
«  and  convey  unto  James,  earl  of  Carlisle,  and 

<  his  heirs  for  ever,  the  propriety  of  this  island 

*  o^'  Nevis ;  and  his  sacred  majestj^  that  now  is 
« having  by  purchase  invested  himself  in  all 

<  the  rights  of  tbe  said  earl  of  Carlisle,  and  in 
«  all  other  rights  which  any  other  person  may 
« claim  from  that  patent,  or  any  other,  and 
*■  thereby  more  immediately  hatb  [having] 
« taken  this  island  and  tbe  rest  of  tbe  Carribfa«e 

*  islands  into  bis  royal  protection :  and  bis  most 
« excellent  majesty  having,  by  letters  patent 

*  under  the  great  seal  of  England,  bearing  date 
« tbe  IStb  day  of  June,  in  tbe  15tb  year  of  his 
« reign,  appointed  his  excellency  Francis,  lord 
«  Willoughby  of  Parbam,  captam  general  and 

.  <  chief  governor  of  Barbadoes,  and  the  rest  of 

^' « tbe  Carribbee  islands,  with  full  power  and 

«  authority  to  grant,  confirm,  and  assure  to  tbe 

<  inhabitants  of  tbe  same,  and  tbeir  heirs  for 

*  ever,  all  lands,  tenements,  and  hereditaments, 
'  under  his  majesty's  seal  appointed  for  Barba- 

*  does,  and  tbe  rest  of  the  Carribbee  islands,  as, 
«  relation  being  thereunto  had,  may  and  doth 
'  more  at  large  appear. 

**  *  And  whereas,  by  virtue  of  the  said  earl 

*  of  Carlisle's  patent,  divers  governors  and 
«  agents  have  been  sent  over  hither  with  au- 

*  tboritv  to  lay  out,  se^  grant,  or  convey  in 
«  parcels  tbe  land  within  this  island,  to  such 
«  persons  as  they  should  think  fit,  which  was 

*  by  them,  in  their  respective  times,  as  much 
«  as  in  them  lay,  accordingly  performed.  And 
«  whereas  many  have  lost  their  grants,  war- 
«  rants,  or  other  evidences  for  tbeir  said  lands ; 

<  and  others,  by  reason  of  tbe  ignorance  of 

<  those  times,  want  sufficient  and  lawful  words 
« to  create  inheritances  in  them  and  tbeir  heirs; 
« and  others  that  never  recorded  tbeir  grants 

*  and  warrants ;  and  others  that  can  make  no 

<  proof  of  any  grants  or  warrants  they  ever 

<  bad  for  their  lands,  and  yet  have  ,been  long 

*  and  quiet  possessors  of  the  same,  and  be- 

<  stowed  great  charges  thereon.     And  we  do 

<  humbly  pray  your  excellency  that  it  might 

*  be  enacted,  and  be  it  enacted,  by  bis  excel- 

*  lency  Francis,  lord  Willoughby  of  Parham, 
«  captain  general  and  chief  governor  of  tbe 
« island  of  Barbadoes,  and  the  rest  of  the  Car- 

*  ribbee  islands,  and  by  and  with  tbe  advice  and 

<  consent  of  tbe  council  and  gentlemen  of  tbe 
« assembly,  representatives  of  this  island,  and 

<  by  tbe  authority  of  tbe  same,  that  an  impost 

<  or  custom  be,  Irom  and  after  the  publication 

*  hereof,  raised  upon  the  native  commodities  of 

*  this  island,  after  the  proportion  and  in  manner 

*  and  form  as  is  hereafter  set  down  and  ap- 


'  pointed :  that  is  to  say,  upon  all  oommoditte» 

*  of  the  growth  or  production  of  this  island  that 

*  shall  be  shipped  off'the  same,  shall  be  paid  to 

*  our  sovereiil^n  lord  the  king,  his  hem  and- 

*  successors  for  ever,  four  and  a  half  in  specie 

*  for  every  [five]  score.' 

*<  And  the  jurors  aforesaid,  upon  their  oaths^ 
aforesaid,  farther  say,  that  by  an  act  of  as-- 
sembly  of  the  island  of  Antigua,  in  tbe  West 
Indies,  passed  in  the  said  island  on  the  19th 
of  May,  in  tbe  vear  of  our  Lord  1668,  en- 
titled, '*  An  Act  for  the  settlement  of  the  cus- 

*  torn  or  duty  of  four  and  a  half  per  cent,'  it 
is,  amongst  other  things,  recited  and  enacted 
as  follows :   *  Whereas  by  reason  of  the  late 

*  unhappy  war  which  arose  betwixt  bis  royal 
'majesty  Charles  tbe  second,  king  of  Great 
'  Bntain,  France,  and  Ireland,  &c.  and  tbe 
*■  most  Christian  king,  in  France,  as  well  as 
'  the  states  general  of  tbe  United  Netherlands, 
'  several  of  bis  majesty  of  Great  Britain  bis 
'  territories  on  this  side  the  tropic,  became  sub- 
'  ject  (throujj^b  conquest)  unto  the  said  Frencb 

*  king  and  his  subjects ;   and,  amongst  others^ 

<  this  istand  of  Antigua  also  was  so  subdued- 

*  by  Monsieur  de  Labarr,  lieutenant  general  by 
'  sea  and  land  to  tbe  said  Frencb  king,  being  as-, 
'sisted  by  tbe  Cannibal  Indians;   by  means 

<  whereof  all  the  lauds  within  this  island  be- 
(  came  forfeited  unto  his  majesty,  &c.  as  by  ao 

*  act  of  this  country,  bearing  date  the  10th 

<  day  of  April  last  past  (reference  being  there*. 

<  unto  bad)  may  more  at  large  appear.     Knovr 

<  ye,  that  for  and  in  consideration  of  new  grants 

<  and  confirmation  of  our  said  lands,  under  the 

<  great  seal  appointed  for  Barbadoes,  and  the 

<  rest  of  tbe  Carribbee  islands  by  his  excellency 
« lord  Willoughby  of  Parbam,  6ec.  we  do  give. 

<  and  grant  to  his  said  majesty,  his  heirs  and 

*  successors  for  ever,  and  most  bumbly  desire 

<  your  excellency  to  accept  these  our  grants : 

*  and  we  do  humbly  pray  your  excellency 

<  that  it  may  be  enacted,  and  be  it  enacted,  by 

<  bis  excellency  lord  Willoughby  of  ParbaoDt 

*  captain  general  and  chief  governor  of  Bar- 

<  badoes,  and  tbe  rest  of  tbe  Carribbee  islands^ 
'  and  by  and  with  the  advice  and  consent  of  the 

<  council,  and  gentlemen  of  the  assembly,  re- 

*  presentatives  of  this  island,  and  by  the  an-. 

<  thority  of  tbe  same,  that  an  impost  or  custonv 

<  l>e,  from  and  after  tbe  publication  hereof,. 

*  raised  upon  tbe  native  commodities  of  this 

*  island,  afler  tbe  proportion  and  in  manner 

<  and  form  as  above  set  down,  that  is  to  say, 

<  upon  all  commodities  of  tbe  growth  or  pro- 

<  ductiou  ^of  this  island,  that  shall  be  shipped 
<.off  the  same,  shall  be  paid  to  our  sovereiga 
Herd  tbe  king  his  heirs  and  successors  for 

<  ever,  four  and  a  half  in  specie  for  every  five 

*  score.' 

'*  And  the  jurors  aforesaid,  upon  tbeir  oaths 
Aforesaid,  farther  say,  that  a  custom-house 
was  established  in  the  said  island  of  Grenada,, 
and  proper  officers  appointed  thereto. 

"  And  the  jurors  aforesaid,  upon  tbeir  oatba 
aforesaid,  farther  say,  that  the  plaiotifi*,  being 
a  natural  born  subject  of  tbe  king  of  Great 
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Britain,  <m  the  third  day  of  March,  1763,  par- 
chased  a  certain  plaDtatioD  in  the  said  island 
of  Grenada,  of  ibe  French  inhabilanU,  in  pnr- 
siianee  of  the  said  articles  of  capitulation,  and 
of  the  said  treaty  of  peace,  as  many  other 
British  subjects  had  then,  and^since  have,  done. 
.  *'  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  farther  say,  that  certain  sugars  of 
the  plaintiff's,  and  of  the  growth  and  produce 
of  the  said  island  of  Grenada,  and  made  from 
off  the  plaintiff's  said  plantation  there,  subse- 
quent to  the  granting  and  registering  of  the 
said  letters  patent  of  the^SOth  of  July,  1764, 
were  exported  from  thence.  And  that  the 
in  the  declaration  mentioned  to  be  had 


and  received  by  the  defendant  to  the  plaintiff's 
ose,  were  paid  to  and  received  by  the  said 
William  Hall,  in  the  said  island  of  Grenada, 
as  aforesaid,  as  and  for  the  duty  of  four  and 
a  half  per  cent,  imposed  by  the  said  letters 
patent  of  the  SOtb  of  July,  1764,  he,  the  said 
William  Hall,  beiog  then  and  there  the  col- 
lector of  the  said  duty,  for  the  use  of  his  ma- 
jesty. And  that  the  said  William  Hall  hath 
not  paid  the  same  over  to  the  use  of  his  ma- 
jesty ;  but,  on  notice  of  this  action  intended  to 
he  brought,  hath,  by  and  with  the  consent  of 
his  majesty's  attorney  general,  kept  the  tame 
in  hia  hands,  for  the  purpose  of  trying  the 
^oeslbn  arising  upon  the  facts ;  and  mr  which 
thia  action  is  brought. 

'*  But  whether  upon  the  whole  matter  afore- 
said, found  by  the  said  jurors,  in  manner  afore- 
said, the  said  impost  or  custom  of  foor  and 
one  half  per  cent,  in  specie,  for  and  upon  all 
dead  csommodities  of  the  growth  or  produce 
of  the  said  island  of  Grenada  shipped  off  for 
the  saoie,  was  lawfully  imposed  or  not,  the  said 
jnrors  are  altogether  i^orant,  and  pray  the  ad- 
vice of  the  Court  in  the  premisses. 

**  And  if,  upon  the  whole  matter  aforesaid, 
fbond  by  the  said  jurors,  in  manner  aforesaid, 
it  shall  appear  to  the  Court  here  that  the  said 
impost  or  custom  of  four  and  a  half  per  cent, 
la  specie  of  and  upon  all  dead  commodities  of 
the  growth  or  produce  of  the  said  island  of 
Grenada  shipped  off  from  the  same,  was  not 
kwtully  imposed,  then  the  said  jurors,  upon 
their  oaths  say,  that  the  said  William  flail  did 
nndertake  and  promise,  in  manner  and  form 
as  the  said  Alexander  Campbell,  bv  his  said 
declaration,  hath  declared  against  him ;  and 
they  assess  the  damages  of  the  said  Alexander 
on  that  occasion,  besides  hia  costs  and  charges 
kid  out  by  him  about  his  suit  in  this  behalf, 
to  5/.  and  for  such  costs  and  charges  40$. 

**  But  if,  upon  the  whole  matter  found  by 
the  said  jnron,  it  appear  to  the  Cotirt  here, 
that  Ibe  said  impost  or  custom  of  four  and  a 
h^lf  per  cent,  in  specie  of  and  upon  all  dead 
ttHB«iodities  of  the  growth  or  produce  of  the 
said  island  of  Grenada,  shipped  off  from  the 
ttne,  was  lawfully  imposed,  then  the  said 
joiers,  opoD  their  oatbs,  say,  that  the  said 
WiDtam  Hall  did  not  promise  and  nnderteke 
in  manner  and  form  as  in  his  pltaidl^^.*' 
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This  eaase  was  first  argued  for  the  plaintitf 
hy  Mr.  Alley  ne,  upon  the  above  special  verdict, 
in  Caster  term,  1774,  m  substance  nearly  to 
the  effect  following. , 

Mr.  AUeyne.-^My  lords,  if  the  wishes  of  go« 
vemment,  or  professional  raok,  oonld  influence 
the  decisions  of  this  tribunal,  I  should  now, 
considering  the  cause,  and  the  dignity  of  those 
advocates  who  support  it  against  me,  adopt 
the  example  of  the  Roman  orator,  and  begin 
with  recommending  my  client  to  the  grace  and 
protection  of  his  judges ;  but  experience  bar- 
ing taught  me  that  here  the  genuine  merits  of 
a  cause  are  the  judicial  guide,  I  gladly  foUovr 
the  practice  of  an  English  court,  where  the 
laws  are  heard  hy  their  own  recommendation, 
and  rise  in  humble  confidence,  of  counsel  with 
the  plaintiff,  who,  through  me,  solicits  your 
lordships'  justice  in  his  behalf.. 

•  Thb  long  expected  and  truly  interestingf 
cause  now  comes  before  the  Court  upon  a  spe* 
cial  Verdict,  found  at  the  trial  of  the  general 
issue  before  yonr  lordship,  on  an  action  of 

*  indebitatus  assumpsit;'  nominally,  indeedf 
brought  for  the  recovery  of  an  inoonsiderabIA 
sum  of  money ;  but  substantially,  to  take  the 
opinion  of  your  lordships  upon  a  question  of  the 
first  magnitude.  The  verdict,  when  relieved 
from  the  embarrassment  of  form,  resolves  it- 
self into  the  following  case. 

The  conquest  of  toe  island  of  Grenada,  in 
the  West  Indies,  was  one  among  the  many 
glorious  achievements  of  the  Isst  war.  It  was 
surrendered  to  the  troops  of  his  Britannic  ma« 
jesty,  under  general  Monckton,  on  the  7th  or 
February,  1763. 

The  articles  under  which  it  capitnlated  ac- 
knowledge the  inhabitants  from  thenceforth  as 
British  suljects ;  require  them  to  take  the  oath 
of  allegianse,  aa  a  reciprocal  duty  resulting^ 
from  their  adoption  as  such;  secure  to  them 
the  enjoyment  of  their  religion ;  assure  tben^ 
of  protection,  in  the  same  manner  as  the  colo- 
nies receive  it ;  with  whom,  by  thia  surrender, 
and  the  consequent  reception  into  the  privi- 
leges of  British  subjects,  they  are  placed  upoA 
an  equal  foot  in  the  possession  of  the  common 
liberty ;  and-  permit  them  to  dispose  of  their 
own  lands,  provided  it  be  to  British  subjects. 

On  the  general  treaty  of  peace,  aigned  at 
Pwris,  Fdiruary  the  lOth,  1763,  this  island  wan 
ceded  by  his  Christiau  majesty,  in  full  right, 
to  the  crown  of  En^^land,  imder  stipulatione 
similar  to  those  on  which  the  province  of  Ca-* 
nada  was  ceded;  and  in  general  confirmatoi^ 
of  the  articles  of  capituUtion.  And  in  this 
treaty  his  majesty.engages,  in  the  most  ample 
manner,  for  the  free  exercise  of  the  Roman 
Catholic  religion ;  and  gives  bis  French  sah- 
jecu  liberty  to  sell  their  goods  and  retire. 

On  the  7th  of  October  following  his  majesty, 
to  make  good,  in  the  fullest  manner,  those  en- 
gagements, upon  the  faith  of  wbich  the  island 
bad  surrendered,  and  to  perform  at  the  same 
tune  the  conditiottB  of  the  treaty  of  peace,  and 
farther,, with  a  view  to  the  better  p«opUng  and. 
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cnltiTiiiiiif  of  bis  wd  ktiad,  wis  nhtmd  to 
ifltae  his  royal  proelanalioii,  invitingr  his  Brhiifh 
•abyeetf  iocotonnse  in  hit  sew  acquired  dotni- 
nioDB,  and,  as  an  encoarageoient,  -aitoring 
them  and  the  inhabitants  in  gpneral  already 
tbow,  of  tlie  heneftt  of  the  fingliah  laws  and 
oonslittttion :  ond,  for  that  pwrpoWf  declares  to 
this  effect;  reciting  that  it  wfti  gmtljr  con- 
tribute  to  the  speedy  settling  of  his  said  new 
gowmments,  that  bis  loving  sobjecta  should 
be  informed  of  his  fMteroal  care  for  the  oecu- 
fifty  of  Ihose'in  their  liberties  and  properties 
who  were  or  ahould  boeome  inhabitants  there- 
of.; and  farther,  for  the  eflbctoating  of  «w:h 
intent,  *<  We  have  tfaougfat  fit  to  poblish  and 
declare  by  tliis  our  proclamation,  thai  we 
bare,  in  our  letters  fniteot  under  our  great 
■eal  of  Great  Britain,  by  which  the  aaid  go- 
▼eniinents  areoonstitoted,  girea  express  power 
and  direction  to  our  govemorB  of  our  said  eo- 
kaies  respectircly,  that  so  soon  as  the  stale 
and  cireomstances  of  the  said  colonies  will 
admit,  they  afaall,  with  the  adrice  and  con- 
sent of  the  membei^B  of  our  oouodt,  summon 
and  call  general  assemblies  within  the  said 
govomments  respectively,  in  snch  manner 
and  form  as  in  those  colonies  and  prorioces' 
in  America  which  are  under  our  immediate 
goretiMQent." 

Hanog  thus  declared  Ins  reoalolion  to  exe- 
cute the  engagement  in  their  farour  1^  this 
flsatslep,  as  early  as  poMiUe,  of  calling  as- 
•emblies  fs  in  the  eoloniea  and  provinces  in 
America,  under  his  partieolar  prateetioo,  and 
bis  inclination  and  deshre  to  manifest  his  pater- 
nal care  of  bis  sobieets;  be  proceeds  to  shew . 
the  extent  and  justness  of  the  aceompiishnwnt 
•f  bis  design,  by  a  ftill  and  paiticular  declara- 
tion of  the  nature,  powers  and  design  of  ^ese 
nasemblieswhencabedy  by  adding:  <«andwe 
bave  also  given  power  to  the  oaid  govemora, 
with  the  oonsent  of  our  said  oouncUs  and  the 
aepresentatives  of  the  people  so  to  be  sum- 
moned ao  aforesaid,  to  make,  constitute  and 
appoint  lawn,  atatntea  and  ordinances,  for  the 
public  peace,  weltoe  and  good  government  of 
our  aaid  colonies,  and  of  the  people  and  inha- 
bitants thereof,  as  nmt  aa  may  be^igreeable  to 
the  laws  of  Eogknd."  Here  then  ibey  saw  tbe* 
full  idea  of  their  becoming  Bntisb  sobjeds 
(which  they  beoameat  the  surrender)  by  this 
clear  and  perfoot  iasage  Of  Che  beanty,  oHer, 
•nd  freedom  of  the  Britisb  constitaiion,  im-' 
parted  to  them,  and  declared  to  be  the  rndd^r 
and.foundation  of  tbeir  own. 

But  as  it  inigbt  happen  that  this  bemifit, 
ttins  pledged  andTconfirBMNl  to  them,  oould  not 
be  imraedbitely  coronumicated  in  itfrfull  ex-' 
teat ;  bis  aMjssty  provides  thus ;  «<  in  the  mean 
time,  and  until  such  assemblies  can  be  called, 
all  peraoBs  inbaUtine,  or  reoovtiflig  to,  our  said, 
ooloaies, may  49anide  in  our  royal  proleotion, 
for  the  «^oyment  of  the  benefit  of  the  bnre  of 
OMr  realm  of  fiogWnd.*'  tSo  that  tbo  enjoy- 
mentol  these  laws  was  to  antk^pate  evon  the 
eaUiog  of  the  assemblies ;  wbicb  was  not  to  bo 
»  coDMDtQMPionl  of  tbair  freedoi^.  aar  of  tbcir 


exereiae  of  the  rights  of' British  auljeota,  nor 
of  thehr  participation  in  the  British  constitu- 
tion ;  but  one  act,  most  important  and  illus* 
trious  indeed,  of  that  freedom,  those  rights^ 
and  that  constitutMU  already  m  tbeir  poa- 


And  it  is  material  to  consider  what  is  the  first 
step  which  the  governor  is  to  take  upon  his  ar- 
rival in  the  island,  for  the  purpose  before  ex- 
pressed, of  ^viog  the  inhabitants  the  benefit  of 
the  laws  of  Englaad.  It  follows  immediately , 
**  We  have  given  powec  under  our  great  seal  to 
our  governors  of  our  said  colonies  respectively, 
to  erect  and  constitute,  with  the  advice  of  our 
said  councils  respectively,  courts  of  judicature* 
and  public  justice  within  our  said  colonies,  for 
the  hearing  auil  determining  all  causes,  as  well 
criminal  and  civil,  according  to  law  and  equity ; 
and  as  near  as  may  be  agreeable  to  the  laws  of 
England." 

Here  then  the  laws  of  liberty  and  of  Eng- 
land are  enthroned  in  the  island  as  soon  as  ever 
the  delegate  of  the  executive  powers  arrivea 
there,  and  be  is  sent  to  give  them  effect 
amongst  those  who  were  already  entitled  to 
them  as  British  subjects,  and  both  in  criminal 
and  civil  causes,  both  in  strict  law  and  liberal 
equity ;  in  tlie  whole,  and  in  the  great  mem- 
bera  and  distinguishing  distributions,  both  in 
the  objects  and  the  manner  of  applying  them, 
the  laws  of  our  constitution,  the  laws  of  Eng- 
land are  to  prevail,  and,  as  near  aa  may  be  con- 
sistent with  local  cireumstancea,  are  to  bo  en- 
joyed as  the  general  privilege  of  British  suIk 
jects,  there  as  here. 

Conformably  to  theae  repeated  acts,  and  io 
prosecution  of  the  same  intention,  on  the  S6tb 
of  Marob  1764,  a  second  proclamation  was  is- 
soed ;  having  the  same  object,  the  establishment 
of  the  colonies,  and  declaring  the  same  viewn 
already  wisely  adopted,  and  firmly  engaged  aa 
to  the  means  of  attainin(^  and  perpetuating  that 
establishment ;  and  reciting  the  great  Iwoefit 
which  will  arise  to  the  commerce  of  the  king- 
dom, and  to  his  majeoty's  subjeots  in  geoeraly 
frem  napeedy  settlement  of  the  new  acquired 
isbwda,  of  which  this  of  Grenada  ia  named  tbe 
first.  It  gives  directions  for  the  survey  of  ttio 
lands,  the  distribution  into  districts  and  parishes, 
aaalogoas  to  tbe  English  divisions,  the  ouKura 
of  the  various  produce  of  the  country,  the  ap- 
poflioassent  of  the  ground  into  due  lots  for  that 
porpoae ;  and  in  general  reoognizes  the  inhabi- 
tants aa  his  majesty's  loving  subjects,  and  pro* 
videa  auch  means  as  were  judged  expedient  lor 
their  necessary  aupport  and  defence,  their  in- 
ttmsl  order,  plenty  and  bappineas,  previous  to 
tbe  oompietion  of  these  by  the  enjoTment  of  tbo 
laws  of  England,  which,  as  they  bad  in  right, 
tbey  were  to  bave  apeedily  in  noasessKHi. 

ui  fortber  prooecution  of  tbis  design  oo  tbo 
91b  of  April  1764,  bis  miyesty  wai^  preaaed  to 
grant  bis  royal  lettera  patent  •«  general  Mel- 
ville, constituting  bin  captain-general  and  go- 
vemor  of  tbo  new  islands,  Grenada,  the  Greno- 
dines,  I>ominica,  8t.  Vincent,  and  Tobago. 

This  patent  is  set  forth  Tcrbatim  in  the  re* 
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mtA.  In  coImUiim  it  pwovidM  for  the  good 
|[overaiBeot  of  the  oeded  ttlaods,  giros  dirao- 
lioDt  to  toke  mnd  admhiister  the  ooloo  of  «llep^ 
aooe  ftiid  supremacy ;  givos  outboritji  to  the 
govetoor,  wd4  raquiroo  and  coimDaiida  bim  to 
amnmon  od  asaemUy,  deaoribea  the  maotttr  of 
Section  by  tbe  freeboMera^  and-  tbua  ealled 
thev  are  to  ait  aa  repreaentativea;  and  laffelhar 
with  the  ffoveroor  and  council  to  be  the  legia- 
latiire  of  3ie  oonntrYt  ^  to  make  lawaaa  near 
aa  possible  to  tbe  laws  of  England;  with  the 
Hsoal  prorisioB  that  they  sball  be  ? oid  if  not 
aUo«fed  by  bis  majesty  within  a  limited  time; 
and  hereby  is  finally  established  in  Grenada  a 
oonotittttioo,  in  principle  and  form,  in  the  de- 
sign of  the  whole,  in  the  disposition  of  the 
parts,  in  their  respective  functions  and  joint 
operatiousy  an  exacts  epitome  of  the  British 
fern  of  goremment:  yet  a  constitution  not 
l^en  by  the  patent,  but  only  to  be  patio  fttU 
ezeretse. 

With  these  powers  his  eseclleney  arrived  in 
Grenada^  and  instantly  took  upon  himself  the 
administiation  of  tlie  government ;  and  in  obe- 
dience to  his  commission  caUed  an  assembly 
and  opened  tbs  scene  of  legisUtion  m  the 


legisUtii 
year  1765. 

On  the  20th  of  July  1764»  posterior  ro  point 
of  date  to  these  precUepationa  and  this  patent^ 
hia  aa%esty  b^  bis  letters  palent  nntkr  the  great 
ssaJ»  reciting  an  impost  of  four  poundH  wid  a 
half  in  specie  for  every  hondred  weight  of  the 
commodities  of  the  growth  bithe  isJeod  of  Bar- 
badoee,  and  of  the  Leeward  Carribbee  islands, 
paid  and  payable  to  his  majcstv  and  his  sucesBr 
SOTS  ;  reciting  the  ceisieA  of  the  island  of  Gror 
nads,  and  thai  it  is  reasonable  aad  expedient 
that  the  like  duties  shoebl  take  place  there  as 
in  the  other  sugar  islanda,  therefore  Ia  lieit  of 
all  cortoona  aad  duties  belere  paid  by  the  inha- 
bitants of  the  said  islaod  to  the  Freneh,  ev  goods 
exported  and  imported^  impeaes  the  above  <|Bty 
of  foor  and  a  half  per  cent  and  requires  tM 
governor  and  officers  of  the  customs  to  raise, 
collect,  and  receive  it  to  bia  m^iastv's  nse. 

These  letters  patent  were  duly  registered 
and  publicly  announced  by  his  exeelleney  the 
goveraor  inJan.  1765.  A  eustom-heuse  was 
erected,  officers  appointedi  to  act  aa  collectors 
of  the  customs,  aeoongst  wboos  the  defendant 


Doffing  these  transactions  seveiai  of  his  ma- 
jesU'frsuhiecta,  iudooed  by  the  roval  promises 
so  lrc%neatly  made,  reaortcd  te  Grenada  and 
beeaase  paichasers  of  landa  therein.  Amongst 
the  first  of  whom  was  Alexander  Campbell, 
eeq.  the  present  pbintifi^;  whose  pknlations 
snooeeded,  and  he  was  about  to  eWp  off  his 
sugars  from  the  islaad  of  Grenada  to  Uie  Lon- 
don market,  when  he  waa  interrupted  by  tbe 
defeadani  demanding  tbia  payment  of  the  im- 
post ahraaily  «uted :  tbe  jury  fi«d  ha  paid  it, 
and  that  the  same  im,  the  money  on  which  tbe 
actkw  ia  bnmgkt :  the  verdict  condudea  in  the 
proper  form,  and  leaves  to  the  Court  whe- 
ther oa'tha  wholeof  tha  case  tiM  imMst  be 
iegaL  ^^ 


A.D.  m4i  [981 

[Lord  Man^iM  here  remindod  lllr.  AL> 
leyae,  that  be  bad  omitted  that  part  of  the  ver- 
dict which  finds  that  tbe  BBOoey  is  retained  in 
the  hands  of  tbe  defendant,  by  oonaept  of  the 
Attorney-General,  in  order  to  try  the  right.  I 
only  mention  tbia,  because  otherwise  you  could 
not  have  bad  your  action  against  a  custom 
officer  in  this  form.] 

And  my  professional  duty  bow  leads  me  to 
contend,  that  it  was  not  competent  to  the  crown 
on  the  80th  of  Jul^  1764,  the  day  on  which 
tbe  patent  for  raising  this  impost  it  dated,  tn 
impose  a  penuanent  tax,  as  this,  on.  the  iplan4 
of  Granada— of  course  that  the  present  suoa  in 
questioo  waa  improperly  exacted ;  the  money 
erroneously  paid,  or  at  least  without  any  legai 
obligation  to  pay  it ;  and  the  plaintiff  tbarafora 
entitled  to  your  k>rdship^8  judgment. 

As  this  claim  is  founded*  upon,  a  suppasitios 
of  royal  prerogative,  which  ought  to  be  treated 
with  defeience  and  respect,  it  will  be  perhaps 
convenient  (before  1  make  an  essay  which  the 
importance  of  the  point  lenders  an  anxioua  one 
to  me  of  discharging  that  duty)  to  define  what 
prerogative  is,  that  I  may  be  uaderstoed  not  to 
make  any  exoeptions  to  it  in  general ;  nor  to 
argue  against  a  high  and  beneficial  privilege 
of  the  crown,  and  as  I  appreliend  beneficial  t* 
the  people  in  whiiS  i  conceive  to  be  its  troe  and 
proper  sense.  Tim  term  is  too  often  received 
with  indignant  jeah>usy  by  an<  English  audi- 
ence fmm  nMStakea  notions  of  it,  which  were 
formerly  entoiitained,  and  which  base  excited 
pvejudicea  surviving,  as  is  commod,  the  par* 
tieular  causes  which  gave  them  rise.  To  antH 
cipate  any  ssbeh  misappeebeusions,  I  beg  leave 
to  offer  this-  definition  of  prerogative,  in  which, 
I  trust,  I  shall  laee  your  lordship^s  support : 
Prerogative  ia  that  portMM»  of  political  power, 
which  the  constitution  has  intrusted  with  the 
crown  for  its  own  and  the  public  bonoorand 
security.* 

There  are  a  few  facts  in  this  case  which  arc  - 
introductory  to  the  direct  point  in  argument, 
and  those  tberefiMre  will  |perit   a   partUHilar 
notice  and  comanent. 

First,  the  efiect  of  the  proclamation  of  the 
7th  of  October  1763.  The  substance  of  it  is, 
a  recital  of  tbe  bemefit  naturally  resulting  to 
the  British  empire  from  a  system  of  coloniza- 
tion in  Grenada ;  and  in  order  io  invite  the  ni^ 
torsi  euli^ta  of  that  country,  on  whom  na- 
turally wouU  be  the  first  depcndance,  aad  by 
whom  there  was  tbe  fairest  prospect  of  answer- 
ing this  desirable  end; — to  invite  them  to 
settle  there,  it  repeatedly  assures  tbem  that « 
constitution  aa  soon  os  possible  shall  be  formed 
in  exact  conformity  and  repres^tation  of  tbe 
English  goveniment;  whereby  all  powers  of 
state  shonld  be  duly  distributed,  and  lodged  i«i 
hands  competent  to  ececole  it  to  tbe  tr eedom 
of  thos  subject  and  tbe  security  of  tbe  tofiint 

*  PrBTOgativn  est  jus  regis  bomim  et  aoti* 
gttum,  in  diMius  et  tutamen  regni,  secundum 
benas  et  antiqoaa  popuii  libertates,  et  juria  Ab« 
ghcatt  l«gss  et  consuoUidmea. 
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colony,  by  a  full  participation  of  oar  wise  and 
admirable  eonstitation.  Then  follows  the  pro- 
clamation of  tbe  S6tb  of  March  1764,  potting 
tbe  country  in  order,  and  preparing  the  face  of 
it  to  rejoice  a<  it  were  in  the  laws  it  was  to  re- 
ceive :  then  follows  the  patent  to  governor  Mel- 
ville, with  an  immediate  execution  of  these  en- 
gagements, in  part,  by  directing  him  to  cod- 
•titote  courts  of  judicature,  for  t^e  administra- 
tion of  the  whole  internal  policy  of  the  country, 
«s  near  as  possible  to  tbe  laws  of  England ; 
•nd  to  call  assemblies  as  soon  after  as  was  pos- 
•ible,  in  the  very  effigies  of  the  English  consti- 
tution, with  tbe  same  powers,  and  to  the  same 
ends  of  public  freedom,  order  and  happiness, 
and  of  maintaining  a  similitude  between  the 
parent  state  and  the  colony. 

How  wise,  bow  politic  the  measure!  for  the 
Crown  at  that  time  conqueror  of  Grenada,  the 
Mf  inhabitants  subjected  to  the  laws  of  con- 
Cuest,  it  might  naturally  be  presumed  that 
British  subjects  would  be  jealous  of  such  a 
|K>wer,  and  disinclined  to  settle  where,  under 
the  circumsUnoes,  not  only  a  change  of  place, 
but  a  change  of  political  relation  might  ensue. 
To  remove  these  suspicions,  if  any  yet  re- 
mained—for his  majesty,  both  by  the  terms 
Under  which  his  general  had  received  the  sur- 
render, and  bjr  the  stipulations  of  the  treaty  of 
peace,  bad  given  assurances  of  better  things  to 
(he  old  inhabitants  themselves,  with  whom  he 
had  been  at  war ;  and  had  wisely^  and  as  be- 
came the  honour  of  a  king  of  Great  Britain, 
disclaimed  to  govern  in  the  spirit  of  conquest 
when  he  had  sheathed  the  sword.— But  to  give 
the  fullest  satisfaetion  to  the  inhabitants  in  ge- 
neral, and'  to  those  particularly  of  his  own  sub- 
jects who  should  be  inclined  to  settle,  tbe  pro- 
clamation declares  that  all  the  inhabitants  there, 
or  who  should  in  future  resort  thither,  should 
have  the  full  enjoyment  of  the  laws  of  Eng- 
land. This  construction  arises  from  the  true 
meaning  of  tbe  words,  if  any  words  of  our 
language  admit  a  definite  sense ;  it  appears 
forwarded  and  enforced  by  the  snbscHDuent  acts 
just  now  suted.  And  tbe  necessary  effectof  this 
great  and  solemn  instrument  is  a  waiver  of  the 
rights  of  conquest,  whatever  they  were  before. 
B^  the  proclamation  of  176d,  in  the  most  ex- 
f>licit  terms  a  recognition  is  made,  of  tbe  prac- 
ticability of  governing  this  island  of  Grenada 
by  the  laws  of  England,  and  a  reeeiving  of  this 
aonnetime  conquest  as  an  English  colony  (  and, 
until  I  hear  the  contrary,  a  short  argument 
shall  evince  it. 

A  constitution  is  promised ;  but  that  might 
be  a  work  of  time  to  comfilete  and  execute  in 
Actual  operation.  In  the  mean  time  however, 
courts  of  judicature  are  erected ;  they  shall 
Admiuister  iustice,  and  the  measure  of  this  ju- 
dicial conduct  shall  be  the  laws  of  England. 
Can  tUis  be  compatible  with  any  principle  of 
conquest  ?  Can  the  benefit  of  the  laws  of  Eng- 
land be  enjoyed,  without  laying  aside  the  go- 
vernment of  a  conqueror !  Certainly  not.  Tbe 
.  strong  hand  of  power  enforces  the  laws  of 
arms ;  tbe  peaceful  voice  of  law,  secures  the 
«PJoy  meot  of  the  rights  of  British  subjects. 
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The  same  observatioiis  will  shew  that  tbe 
crown  held  it  neither  impracticable  nor  dan* 
geroos  to  introduce  the  laws  of  England,  and 
establish  freedom  in  this  conquered  country. 

Prom  the  whole  I  argue,  that  the  inhabitanta 
of  Grenada  were  oonirfdered  as  a  colpny  an- 
nexed to  tbe  crown  of  England,  and  not  to  be 
governed  by  the  laws  of  conquest ;  but  on  a 
plan  similar  to  that  which  issues  from  the  com- 
roon  centre,  and  pervades  the  whole  system  of 
oor  American  settlements. 

If  this  be  granted,  and  I  see  not  how.  it  can 
be  questions,  consistently  with  facts,  I  tfacQ 
oondude  by  direct  and  necessary  infereneet 
from  premisses  which  I  think  clear  and  uncon- 
trovertible, that  every  constitutional  right  of 
the  British  subject  necessarily  belong  to 
them ;  they  were  entitled  to  call  upon  the 
crown  to  secure  tbow  rights,  and  were  compe- 
tent by  every  legal  means  to  defend  thoM 
rights. 

Of  course  the  crown  could  assume  no  legis- 
lative power  over  them ;  coulo  impose  no  per* 
manenttax;  for  taxation  at  least  requires  an 
act  of  legislation.  These  observations,  which 
would  all  result,  and  I  should  think  irresistibly, 
from  tbe  single  proclamation  of  the  7th  of  Oc- 
tober 1763,  receive  additional  force  from  tbe 
second  proclamation,  and  from  the  patent  to 
Mr.  Melville,  which  shew  tbe  same  opinion  in 
the  royal  mind,  the  same  purpose,  the  same 
idea,  and  repeat  the  same  assurances  to  the 
sulgect ;  and,  if  it  were  possible  to  make  them 
clearer  or  more  certain,  they  woyld  have  that 
effect:  however,  at  least  they  cannot  weaken 
what  was  clear  and  certain  before ;  they  would 
strengthen  it,  if  it  had  need  of  strength. 

From  them  we  get  to  tbe  exact  point  of  the 
amiment,  *'  Whether  the  crown,  on  the  90th 
ef\lulv  1764,  posasssed  a  legislative  autboritj 
over  the  island  of  Grenada  ?*' 

The  technical  learning  of  Westminster-hall 
can  give  but  little  assistance  in  the  investiga- 
tion of  this  question.  Tbe  great  principles  of 
tbe  law  of  empiro  must  determine  it ;  to  which 
the  political  history  of  England  affords  partksa- 
lar  illusiratioos. 

This  course  I  shall  pursue,  and,  as  I  proceed^ 
shall  glean  up  the  learning  to  be  found  in  the 
books;  from  which  progress,  I  trust,  I  shall 
safely  draw  that  conclusion,  which  fbrms  the 
ground  whereon  my  client  now  stands  hoping 
success,  and  I  trust,  not  hoping  it  in  vain; 
since  1  hope  to  prove  he  has  on  bis  behalf  the 
most  powerful  advocate,  and  most  prevailing 
in  this  court,  justice  and  right. 

The  principles  of  the  law  of  empire  are 
founded  in  the  social  nature  of  man. — As  na- 
tural  law  is  derived  from  natural  connections; 
so  politiosi  law  is  derived  from  social  connec- 
tions. That  considers  him  as  a  creatine  as  he 
came  from  hfe  mothers  hand ;  this  as  a  mem- 
ber of  society  paying  obedience  to  tbe  laws  of 
his  commuttitv,  and  reciprocally  deriving  pro- 
tection from  them. 

From  hencearises one  tncontestpble  princi- 


ple— so  long  as  be  pays  due  obedience  to  thsi 
laW|  so  loi^  he  it  entitled  to  its  security; 
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of  tbfti  Imw  is  practicable  ;  if  be  quit  bis  Dative 
M  and  resort  to  a  foreiga  state,  tbe  manicipal 
conatilatioiw  of  his  country  being  not  tbe  mea- 
sure of  bi^  civil  conduct  tbere^  protection  for 
a  wbite  is  suspended,  it  intermits  until  bis 
return. 

If  be  resort  to  a  country  newly  acquired  by 
srms,  tboogb  by  bis  own  state  ;  there,  if  the 
necessity  of  tbe  state  requires  that  sndi  coun- 
try be  governed  by  more  rigorous  means,  be 
must  submit  to  them ;  but  if  he  resort  to  a 
newly  discovered  country  or  colony ;  and  settle 
there  under  tbe  auspices  of  the  mother  state, 
there  tbe  laws  of  bis  original  country  still  afibrd 
their  protection,  as  far  as  may  be  agreeable  to 
tbe  local  circumstances  of  that  country  to  which 
be  has  arrived  ;  and  still  are  the  measure  of 
his  civil  conduct:  the  executive  magistrate 
aball  frame  a  constitution  for  him  to  secure  his 
birth-right,  with  every  appendage  of  his  ancient 
government. 

This  necessarily  follows  from  tbe  principle  1 
first  proposed  ;--and  it  is  hardly  necessary  to 
resort  to  an  authority  where  reason  is  so  clear : 
yet,  I  am  happy  to  refer  to  the  illustrious 
name  ofVattell,  and  fond  of  this  occasion  of 
mentioning  it  with  deserved  veneration,  and  I 
hope  to  be  excused,  if  I  indulge  tbe  pleasure  of 
quoting  him,  with  some  vanity  perhaps,  when 
1  find  my  notions  graced  by  his  authority.  In 
Q.  10,  sec.  B.  1.  Your  lordship  will  find  him 
expressing  himself  in  these  words, «'  When  a 
nation  takes  possession  of  a  distant  couiitry 
and  settles  a  colony  there,  that  country, 
though  separated  from  the  principal  establish- 
ment or  mother  country,  naturally  becomes 
a  part  of  tbe  state,  equally  with  its  ancient 
pMsessions.  Whenever  therefore  the  politi- 
cal laws,  or  treaties,  make  no  distinction 
between  them,  every  thing  said  of  the  ter- 
ritorj'  of.  a  nation  ought  auo  to  extend  to  its 
colonies." 

If  therefore  the  political  laws  are  co-exten- 
siye  with  the  territory  of  the  state,  however  dis- 
joined in  space,  as  this  excellent  author  decides 
they  are,  then  every  constitutional  right  of  the 
snbjecu  of  that  state  is  co-extensive  with  ite 
territory  ;  tbe  fundamental  laws  of  the  state 
ate  equally  so,  and  personal  liberty  and  private 
property  alike  universally  protected. 

This  necessarily  follows  from  bis  genend 
position;  but,  though  1  illustrate  my  argu- 
ment by  this  quotation,  I  do  not  shelter  myself 
under  any  foreign  authority ;  nor  merely  under 
authority  of  whatever  growth :  I  appeal  to  the 
light  of  reason,  that  a  change  of^  place  can 
never  merely  as  such  operate  a'  forfeiture  of 
original  social  rights.  True,  as  I  have  before 
said,  it  may  sometimes  suspend  the  enjoy ment 
of  these  rights  under  |  peculiar  circnmstauces  of 
policy  ;  or  make  some  of  tbe  laws>of  the  parent 
state  inapplicable  from  difference  of  situation : 
but  tbe  mere  act  of  colonization  never  can  sus- 
pend, whilst  the  operation  of  the  law  continues 
pmodcable,  far  lew  can  it  aiuiihilate  these 
rigblf. 


A.  D.  1774. 

Let  m  now,  to  close  this  part  of  tbe  argu- 
ment, bear  the  legal  authorities  of  our  own 
country..  We  shall  fiod  the  general  learning 
of  Westminster- ball  coincide  with  this  theory. 

In  Blankard  and  Galdy,  ^Salk.  411,  lord 
Holt,  chief  justice  (says  the  reporter,)  and  the 
whole  court  with  bim,  held  thus : 

1st,  In  case  of  an  uninhabited  country 
newly  found  out  by  English  subjecta  ;  all  laws 
io  force  in  England  are  in  force  there. 

9d,  Jamaica  being    conquered,    and   not 

f)leaded  to  be  parcel  of  the  kingdom  of  Eng- 
and;  the  laws  of  England  did  not  take  place 
th;re,  until  declared  so  by  tbe  conqueror  or  his 
successors. 

The  first  point  expressly  maintains  tbe  propo- 
sition ofVattell,  and  bis  majesty  has  put  Gre- 
nada in  express  terms  upon  tbe  same  footing 
with  **  tbe  other  colonies ;"  therefore  all  the 
laws  of  England  (so  far  as  is  agreeable  to  that 
island)  are  in  force  there. 

But  further  as  a  conquered  country,  tbe 
conqueror  has  declared  that  the  inhabitanta 
of  Grenada  shall  enjoy  tbe  laws  and  constitu* 
tion  of  England,  which  brings  it  within  the 
second  point. 

Agreeable  to  this  is  what  is  reported  by  tbe 
maiter  of  tbe  rolls  in  2  P.  W.  75,  of  a  determi- 
nation before  tbe  king  in  council,  upon  an  ap- 
peal from  tbe  foreign  plantations,  that  if  thera 
be  a  new  and  uninhabited  country  found  out  by 
English  snbjecU,  as  the  law  is  the  birth-right 
of  every  subject,  so  wherever  thev  go  they 
carry  their  laws  with  them ;  and  therefore 
such  new  formed  country  is  to  be  governed  by 
the  laws  of  England,  then  in  being  when  they 
first  settled. 

As  to  tbe  second  point,  it  goes  to  be  sure  on 
too  large  a  ground,  in  supposing  conquest  gives 
a  property  to  tbe  conqueror  in  tbe  people  con-< 
quer^. 

This  principle  is  taken  up  by  Mr.  Justice 
Blackstone  in  his  Commentaries,  who  allows  tbe 
doctrine,  and  tbe  exceptions  to  it  which  be 
makes  in  general  are  such  as  result  from  the 
inconveniences  which  would'fall  ontbecolony, 
from  a  general  adoption  of  the  laws  of  tbe 
parent  state. 

Every  day's  experience  before  tbe  council 
warranto  this  principle :  the  laws  of  descent 
and  of  all  real  property  are  current  in  Ireland, 
and  io  every  plantation ;  in  etery  part  of  the 
empire.  By  what  law?  By  none  positive 
there ;  but  as  a  necessary  con8e(|uence  of  tbe 
country  being  a  part  of  the  British  empire. 

If  this  be  so,  what  was  tbe  situation  of  Air, ' 
Campbell  and  his  countrymen  at  and  prior  to 
the  SOth  of  July  1764?  They  were  British 
subjecta :  they  were  settled  in  a  new  acquisi- 
tion :  the  laws  of  England  were  practicable 
amongst  them :  no  peculiar  drcumstaoces  of 
policy  required  the  suspension  of  them.  His 
majesty,  the  supreme  executive  megistcate  of 
the  state,  oompetent  to  decide  on  the  propriety 
of  introducing  tbe  laws  of  England  mto  Gre- 
nada, has  declared  such  propriety  ;  has  intrck^ 
duGcd  them.  Then,  by  necessary  coBsequeace, 
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tbey  w«M  entitled  ttf  them;  tbejwmtedno 
olber  aeC  to  eire  it  t^them  ;  and  Mr.  Melville 
wae  odIj  to  baetea  in  the  performanoe  of  this 
duty,  to  pot  their  coimtitutioD  in  act,  and  se- 
care  their  righto. 

By  what  mode  of  reasoniag^  then  am  I  to 
learn  that  hio  mi^eaty  had  at  this  time  a  le(i^ 
lative  authority  over  the  island  of  Grenada? 
To  make  temporary  regulatioos  on  a  sudden 
until  all  was  finished,  was  the  extent  of  his 
prerogative ;  to  impose  a  permanent  lax  was, 
aa-4  submit,  illegal. 

This  argument,  founded  on  the  evidence  of 
fiiets,  aottcipales,  I  think,  every  objection  that 
the  patent  to  Mr.  Melville  was  executory.  It 
is  against  the  words,  against  the  spirit,  against 
the  great  end  of  the  proclamations  to  auppooe 
it  was.  The  Court  will  not  giv^  such  a  nar- 
row and  forced  construction  to  a  p^iblic  grant,* 
founded  on  the  roosi  liberal  and  wisest  princi* 

Sles  of  policy,  and  upon  which  numbers  of 
kitish  subjects  have  fixed  their  settlement,  in 
confidence  of  all  the  rights  of  freedom  in  a 
country  so  remote;  a  construction  iU  adapted 
to.  its  terms,  to  its  plain  scope,  and  to  the  ma- 
nifest reason  of  the  thing,  if  it  had  been  a  grant 
not  to  a  nation  at  large,  not  to  Britisli  subjects, 
to  Englishmen,  invited  to  settle  for  the  eacrease 
of  commerce,  but  to  a  single  private  individual 
under  any  circumstances.  Will  the  Court  in- 
tend thst  it  was  the  design  of  the  crown  that 
British  sobfects,  Englishmen,  should  be  called 
to  cross  the  Atlantic  by  the  royal  voice  itself 
under  such  assurances,  and  when  they  arrive 
find  their  hopes  dependant  on  a  future  discre- 
^ODsry  possible  grant  ?  It  is  sufficient  for  me 
to  say,  by  the  patent,  and  by  the  prochimataon 
of  the  86th  of  October,  nay,  bv  the  very  terms 
of  surrender  and  the  general  treaty  of  peace, 
the  inhabitants  are  recognised  as  Britiah  sub- 
jects: the  laws  of  England  are  recognized  as 
practicable  and  beneficial  to  the  islaod,  Ihose 
who  were  there  and  those  who  shoobl  afterwards 
resort  there  are  promised  the  enjoyment  of 
them.  From  that  admission,  this  mutual  con* 
tract,  awl  these  acts  of  the  crowBy  1  draw  my 
nrguasent,  and  thence  derive  the  rights  of  the 
colony  to  the  full  benefit  of  the  English  laws 
and  constitution. 

And  now,  my  lords,  from  the  eonsideAtion 
of  the  case  in  the  general  view  of  pelilMnl 
theory,  and  from  such  aothovity  as  eminent 
writers  and  the  decisione  of  oar  courts  odT  Isw 
furnish  more  directly  to  the  point,  I  proceed  to 
the  review  of  the  history  of  this  country ;  and 
}  trust,  that  the  ^oeeunt  1  shall  rive  year  krd- 
ship  of  our  several  aecptiishisna  by  eonqacst  or 
Colontxatfon  (io  which  latter  conquest  with  us, 
ae  with  aafticnt  Rome,  hwtb  alwaya  termiealed) 
will  abbodantly  prove  the  aoti^y  and 
femily  of  my  general  avguuKnt. 


*  It  sMusB  thnt  in  public  grantap  the  rule  of 
the  civil  law  lidds,  which  sayih— "  Benefieium 
imperatorb  qnaUd  f^leoiasim^  mterprelari  debe* 
naue,"  though  our  laiw  adopts  the  oontvary  u 
private  grants. 


I  have  spared  no  pains  td  inform  myself  of 
the  history  of  these  transactions;  and,  after  a 
diligent  research  through  the  writings  of  Dr. 
Leland  in  his  history  of  Irehind ;  of  sir  John 
Davies  in  his  discoveries,  and  the  case  of  Ta* 
nistry  in  his  reports ;  of  Dr.  Barris  in  his  Hi* 
bemia  ;  and  of  Mr.  Molyneux  in  his  contest 
whh  Mr.  Carey ;  and  lastly  of  the  noble  his- 
torian of  the  age  of  H.  3 ;  1  trust  I  am  war* ' 
ranted  in  the  principal  facta  and  conclusiona  I 
have  to  ofier  concerning  the  history  cf  the  ac- 
quisillon  of  Ireland. 

1  shall  not  refer  to  tlie  books  by  pages,  ex- 
cept that  in  sir  John  Davies's  reports,  I  wonki 
wish  particukriy  to  submit  to  your  lordship's 
notice  the  drth  page  B. 

Ireland,  when  Henry  %  first  ascended  the 
throne  of  thb  kingdom,  (1 1.54)  was  divided  into 
many  small  states,  and  was  subject  to  all  those 
evils  and  convulakMis  which  distract  savage, 
unpolicied,  and  divided,  countries* 

Dermot  king  of  Leinster,  beings  driven  from 
tbcr  throne  by  has  rebellious  subjects,  solicited 
(he  asswlaace  of  H.  9,  who,  eoverinir  his  am- 
bition under  the  supposed  asnctieo  of  the  papal 
autborit?,*  and  tekmg  the  conquest  of  Ireland 
to  be  a  desirsiile  object,  readily  permitted  cer- 
tain of  bis  subjects,  vrilb  earl  Stiongbow  at 
their  bead,  to  land  in  Ireland,  and  to  engage  ia 
the  enterprize  on  behalf  of  I>ermut 

The  stipulations  weve — ip  case  of  victory 
Ikrmot  was  to  he  restored ;  and  in  refhru  a 
grant  of  lands  was  to  be  made  to  the  English 
sttl>)eols. 

The  event  was  prospereas ;  the  terms  on  thn 
part  of  DernMit  were  tiiMilled. 

King  Henry  went  over,  and  extendiog  the 
conquest  became  possessed  of  a  great  part  of 
the  south-east  d'  Ireland* 

Tlie  nativea  whom  be  subdued  he  ruled 
with  the  rod  of  empire,  communicating,  as  he 
thought  fil^  certain  privileges,  and  withlioldin^ 
others ;  a^  making,  as  be  judged  necesnry» 
certain  regulations :  but  those  of  his  sobjecta 
whom  he  fetim^srttled  there,  he  recognised  an 
such;  of  these  he  demands  the  performance  of 
the  feodal  services ;  and,  as  a  necessary  eonse- 
ifBence  of  their  being  suh^t  to  the  oMigationn' 
of  those  la.ws  of  EnglaBd  whkh  were  in  force 
at  their  becoming  a  colooy,  the  k»ws  of  Eng- 
land difiused  tbeif  protectmo  over  the  colonists : 
and  he  proceeds  to  secure  the  benefita  of  those 
laws  by  per  feeling  theh^  constitution,  and  foms^ 
mg  their  goiretnment  with  every  appendage  of 
English  petiey*  Vl^e  see  him  diridiog.  the 
country  into  comities,  estabhshiag  sherifls, 
erectMig  cousts  of  judicature,  cerporatiens  and 
general  assemblies. 

This  account,  surely  ftimishes  an  antieat 

*  From  Pope  Adrian  the  4lh,  whose  naoae 
before  his  secession  to  the  see  was  Niehelas 
fiseakspear,  an4  he  bimsoM*  was  an  English- 
nsaa.  The  letter  authosizing  U.  2  teeonquer 
Ireland,  and  bring  it  to  the  obedience  oC  St. 
Peter,  ia  n  very  curious  one ;  it  is  desed  il&^ 
and  may  be  seen  in  lord  Ly ttelton*s  history. 
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tpd  illntnooB  iartance  to  my  general  argo- 
meat. 

«'  Tbe  laws  of  Eoglaad  are  cominaoicated  at 
pleasure  te  the  cooquered  nativea;  but  reauU 
to  ibe  Bullish  ooloniata  as  a  necesaary  conse- 
quent:" thia  point  is  most  elaboctitely  discussed 
by  Dr.  Leiand,  decided  by  sir  Jobn  Davies  in 
psge  37  ;  and  adopted  in  the  manoer  I  state  it 
bj  lord  Hale,  who  remarks  that  the  colonies  of 
tbe  Koflians,  planted  in  conquered  countries, 
observed  the  Roman  taw;  aod  takes  it  as  of 
eonrse,  not  assigning  any  reason  for  it  or  ex- 
plaining the  manner ;  tbe  reason  toeing  indeed 
tbe  neceaaary  nature  of  tbcT  thing.  But  he 
fives  large  explanations  how  conquered  conn- 
tries  amy  hare  their  laws  ehan|ped> 

1  own  the  great  authority  of  lord  Hale  doea 
not  seem  to  agree  with  me  on  the  whole  in  this 
aoooant  of  the  establishro^it  of  the  English 
law  in  Ireland,  in  tbe  book  just  quoted :  and  I 
am  asvare  too  that  this  account  is  materially 
different  from  what  lord  Coke  lays  down  in  his 
1st  Institutes  141,  b.  and  in  Calvin's  case  7 
Rep.  as  if  tbrr  were  established  by  king  Jobn, 
and  hn  aoo  Henry  3,  and,  farther,  were  not 
the  effect  of  colonization. 

Thia  striking  difierence  engaged  me  to  trace 
the  sabjeet  minutely;  and  as  tbe  learned 
writers  whom  I  have  followed,  had  acoess  to 
the  archives  of  the  city  of  Dublin,  and  spent 
much  time  in  every  means  of  infortnatioa,  1 
chose  to  foUow  them,  as  my  leaders,  in  a  point 
of  history  which  they  bad  made  tbe  subject  of 
their  parttcular  attention,  rather  than  the  great 
eradeefthelaw. 

Tbe  aobaequent  history  is  as  follows — and 
will,  by  elating,  shew  how  lord  Coke  fell  into 
his  mistake ;  for  such  with  deference  I  must 
call  it ;  and  such  the  facts,  I  think,  prove  it  to 
have  been. 

The  laws  of  H.  S,  being  too  much  n^lected 
from  the  intercourse  between  the  English  eo- 
laoy  and  the  native  Irish,  the  latter  obstinately 
food  of  that  leud  custom,  as  it  is  called, 
the  Bfcfaon  law,  of  ffbich  there  is  mootj  said 
in  the  oaae  of  Taoistry  already  cited  r  and  this 
law  getdog  groond  m  tbe  Knglisb  establish- 
BBcnt,  it  waa  fonnd  necesssry  in  the  reign  of 
king  John  to  issue  a  proclamation,  commanding 
tbe  doe  observance  of  the  laws  of  England  to 
his  English  subjects;  and  king  John  himself 
went  over  to  Irelaod  to  mforoe  obedience  to 
them.  Aad  king  H.  the  dd,  his  son,  speaking 
of  his  fhther  as  having  <*  ordained  and  com- 
naoded"  as  tord  Cake  takes  It,  but  I  think 
more  eooatstently  with  history  <*  settled  aod 
required  tbe  observance"  of  the  laws  of  Eng- 
land, which  liad  been  already  established.  Tbe 
letter  cited  by  lord  Coke,  from  whence  too 
this  is  (poted,  says  king  John  rednoed  them 
into  writing,  and  at  tbe  iostaace  of  tbe  Irish. 
It  is  yer^  natural  to  admit  this,  without  sup^ 
iposing  either  that  king  John  was  the  original 
ibooder  of  those  laws  in  Irekrad,  or  that  they 
were  not  first  there  in  consequence  of  colonixa- 
tioo.  There  was  very  little  statute  law  at  that 
time;  aad  it  might  be  thevght  advbaUeby 
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the  administration  here  at  that  time  to  digest 
the  common  law  of  England  into  writing,  tbe  ^ 
better  to  avuid  confoimdtng  it  with  the  Brehon 
law  ;  and  probably  at  the  request  not  only  of 
tbe  English  colonists,  but  of  tbe  wiser  and 
more  moderate  part  of  tbe  Irish  who  bad  peis- 
oeived  ita  excellence.  But  however  fond  king 
Jobn  or  his  sou  might  be,  to  suppose,  that  king 
Jolm  himself  was  the  founder  of  these  laws, 
(though  i  tliink  it  does  not  appear  that  either 
have  asserted  so  mach)  tliere  is  no  ground 
from  facts  -to  deny  this  honour  to  king  Uenry 
the  aeoond ;  hut,  I  think,  abundant  to  the  con- 
trary :  and  at  the  same  time  i  think  there  is  the 
strongest  evidence  from  fads  and  reason,  not 
without  support  from  the  expreas  dedaralion  of 
great  authorities,  lo  prove  that  they  were  ori- 
ginally introduced  not  by  eonquest,  but  as 
rights  attendant  on  Britisfa  sul^cls  setttiog 
there  as  s  eoh>ny. 

What  is  stated  to  have  been  dune  by  king 
John,  and  is  taken  b^  lord  Coke  as  the  indul- 
gent aot  of  that  king,  oommonicatiog  the 
laws  of  Bogland  to  tbe  Irish,  I  Ube  it  was  nd 
mure  than  a  proetamation  enforcing  obedience 
to  tlielaws  alraody  establiilied :  a  prerogative 
the  crofi'n  may  exercise  this  day  at  London. 

Indeed  tbe  settlement  whidh  he  restored  was 
farther  improved  underking  John's  reign,  an^ 
enlarged  in  point  of  territory.    . 

Tbe  same  policy  prevailed  in  the  sobsequenk 
reigns,  and  we  fintlking  Edward  tbe  first  sum- 
moning members  to  ibe  British  parliament  in 
the  thml  year  of  his  reign,  for  the  purpose  of 
taxing  the  colony^  We  find  writs  returnable 
into  this  court,  tbe  Aula  -Regis,  aod  in  every 
instance  similar  protection  and  laws  to  the 
finglish  and  Irish  sudjects. 

No  instance  more  similar  to  the  present  case 
of  Grenada  can  be  eoncehred :  and,  surely,  the 
iwlitics  of  a  crown  infinitely  more  ardent  to  ex* 
tend  its  prerogative  than  tbenresent  times  will 
allow,  shall  not  surpass,  in  affording  protection 
to  the  subjects,  the  laws  of  this  day. 

The  next  instance  we  find  in  onr  political 
history  is  that  of  Wales:  from  it  I  shall  derive 
strong  argument  in  support  of  my  general  pro- 
position :  and  in  this  1  am  yet  farther  satisfied 
that  I  proceed  upon  solid  ground,  as  I  find  the 
result  of  my  enquiries  to  quadrate  with  the 
opinion  of  the  Court,  delivered  in  the  case  of 
the  king  and  Cowle. 

King  Edward  the  first  laid  claim  to  Wales, 
as  Bis  ^odal  principality.  The  prince  refusing 
to  acknowledge  him,  he  treated  him  as  bis 
rebellious  vasaal,  reduoeil  the  country  by  arms, 
caused  tbe  prince  to  be  punished  as  a  traitor, 
and  took  upon  himself  the  immediate  sove- 
reignty. 

He  subjects  them  by  arms ;  bnt,  whatever 
was  the  real  right,  having  subdued  them,  lie 
recognizes  them  as  his  ai:mject8  (he  could  not, 
iiideed,  do  otherwise  upon  the  priiiciple  which 
he  professed,  of  reclaiming  Wales  as  a  feoda-  . 
tory  state,  and  declaring  it,  as  he  does  in  the 
19th  year  of  his  reign,  to  have  been  before 
subject  tohimof  feodalright);  hecommuni- 
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cfttM  to  tbem  the  laws  of  Engfand,  and  takes 
e? ery  measure  to  secure  to  them  the  beneBt  of 
the  enjoyment  of  those  laws. 

The  history  itself  of  those  times  (many  va- 
luable collections  of  which  are  to  be  found  in 
Rvmer's  Feedera)  proves  bis  conduct  towards 
Wales  not  to  have  been  as  iu  right  of  a  con- 
queror indul|i(ently  benefiting  his  subjects,  but 
as  the  act  of  the  feodal  sovereign,  and  at  the 
same  time  supreme  executive  magtstralB  of 
tliis  country,  securing  to  his  subjects  that  pro- 
tection which  was  their  due,  in  return  for  their 
feodaL  homage  and  services,  and  securing  it 
by  a  comrounicati<(n  of  the  laws  and  consti- 
tution of  England,  considering  Wales  as 
under  the  general  comprehension  of  the  Bri- 
tish empire. 

Pursuing  his  magnanimous  design,  of 
uniting  all  the  adjacent  countries  to  the  realm 
of  England,  he  next  turned  his  thoughts  to 
Scotland :  and  the  history  of  the  town  of  Ber- 
wick, so  fully  developed  by  your  lordship  in 
the  case  already  cited,  warrants  the  like  obser- 
vation as  on  Wales.  Be  claimed'Scotland  ex- 
pressly as  sovereign  lord  of  the  fief,  au  1  go- 
verned it  as  a  part  of  the  great  general  fief, 
the  British  empire. 

The  reign  of  Edward  the  third  next  fur- 
nishes matter  of  a  similar  nature ;  and  the 
ever  memorable  treaty  of  Breti^y  ipive  that 
prince  an  opportunity  of  extendmg  his  empire 
upon  principles  which  had  animated  and  di- 
rected his  fore-mnners. 

1  have  not  been  less  assiduous  in  examiuing 
the  springs  of  his  government  over  those  coun- 
tries which  were  ttus  ceded  to  him. 

I  have  pursued  this  enouiry  chiefly  through 
By  mer's  Fceilera,  in  whicn  are  preserved  all  the 
state  papers  from  the  treaty  of  Bretigny,  re- 
specting the  conduct  of  king  Edward  towards 
his  dominions  acquired  from  the  crown  of 
France;  and  from  them  it  appears  most 
strikingly  how  uniform  be  was  in  following 
those  principles  of  government,  which  had 
been  pursued  by  his  predecessors  Henry  the 
seeond  and  Edward  the  first. 
^  Permit  me,  however,  in  this  place,  to  men- 
lion  the  sources  from  whence  1  extract  the 
history  I  am  about  to  ^ve.  Besides  Rymer, 
D*  Ewes  Journals  ;  Notitia  Psrliamentaris,  Co. 
4  Inst  title  Calais,  the  year  book,  SO  U.  6,  1 
R.  3,  and  Rot.  Pari.  50  £.  5. 

Asa  preliminary  observation,  I  would  beg 
of  your  lordship  to  remember,  that  by  much 
the  greater  part  of  the  country,  thus  ceded  to 
king  Edward,  was  claimed  by  him  under  a  very 
different  title  from  that  of  an  appendage  to  the 
erown  of  England. 

So  much  as  he  claimed  as  in  foreign  right, 
this  he  erected  into  a  principality,  and  conferred 
it  upon  his  illustrious  son  Edward  the  black 
prince,  by  the  title  of  prince  of  Aquitaine.  To 
this,  which  was  much  the  greater  part,  he 
communicated  a  constitution  totally  different  in 
form  and  ^ociple  from  the  Eoglisb  govern* 
ment,  allowing  unbounded  powers  of  sovereign* 
ly  to  his  ton,  and  such  as  the  English  nation 


could  not  have  borne :  but  as  these  ooontrias 
were  claimed  bv  the  king,  as  duke  of  Nor- 
mandy, heir  to  the  house  of  Anjou,  and  to  the 
crown  of  France,  through  his  mother,*  this 
nation  did  not  concern  itself  what  powers  he 
assumed,  with  regard  to  the  countries  whieh 
he  did  not  hold  or  claim  to  hold  as  part  of  the 
realm  of  England  ;  as  the  feodal  sovereign  of 
those  he  acted  agreeably  to  their  laws,  and  to 
the  powers  which  they  allowed  their  prince ; 
the  subjects  of  this  country  had  no  right  to 
interfere. 

But  with  regard  to  Calais  the  case  was  dif- 
ferent: Calais  he  had  conquered  as  king  of 
England  ;  and,  having  turned  the  former  in- 
habitants out  of  their  possession,  he  invites  his 
own  subjects  of  England  to  colonize  therein. 

Herein  we  find  every  principle  of  lavr 
adopted  ;  the  inhabitants  participating  in  every 
security  the  English  constitution  affonis :  writs 
of  error  returnable  into  this  court ;  members 
representing  the  people  of  Calais  in  the  Eng- 
lish parliament. 

How  striking  is  this  distinction !  Ove^  coun- 
tries obtained  oy  conquest,  and  claimed  by  a 
different  title  from  that  of  king  of  England,  he 
exercises  an  authority  according  to  tlie  title  he 
claimed,  very  different  from  the  authority  of  s 
king  of  England :  over  the  countries  acquired  to 
the  crown  of  England,  and  inhabited  by  Englisb 
subjects,,  be  claims  to  himself  no  other  power 
than  the  hiwful  prerogative  of  a  king  of  Eng- 
land. 

This  lively  distmetion,  first  adopted  by  ff. 
S,  and  continued  b^  H.  3,  at  this  time  prevails 
between  any  Amencan  plantation  and  the  elec- 
torate of  Hanover.  To  the  former  all  prero|ra- 
tive  writs  will  run,  as  to  the  counties  palatine 
of  Chester  and  Durham ;  over  the  latter  what 
power  has  your  lordship,  the  great  sea],  or  the 
parliament  P 

The  history  of  this  country,  then,  as  to  the 
political  government  of  the  lands  ceded  bv  the 
treaty  of  Bretigny,  joined  with  the  last  obser- 
vation  respecting  Hanover,  furnishes  additional 
proof  to  those  of  Ireland,  Wales,  and  Scot- 
land, already  mentioned,  and  encreases  the 
weight  of  evidence  from  the  experience  of  the 
nation  corroborating  this  argument  in  a  sanest, 
ofai^es. 

Hitherto,  my  lord,  Thave  endeavoured  to  pe- 
netrate pretty  far  into  the  ancient  history  of 
England,  to  which  the  nature  of  the  question  di- 
rected me,  as  it  depends  on  the  law  of  empire, 
evidenced  by  historical  facts ;  and  as  no  evt  • 
dence  of  this  occurred  to  me  so  proper  and 
imexceptionable  on  this  occasion  as  the  history 
of  our  nation,  in  which  1  purpose  to  advance  s 
step  farther  yet:  and  here  a  modem. edifice 
presents  itself  to  view,  much  worthy  of  obser- 
vatH>n,  not  only  for  the  beauty  and  order  of  its 


*  Who  was  sister  to  Chariss  le  Beau,  and 
upon  Edward's  construction  of  the  Salique  law» 
as  excluding  females,  but  not  the  descendants  of 
females,  he  was  entitled  by  descent  tbrofiglfe 
bif  mother  laabal  to  the  crown  of  France. 
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■tracMiv^  md  the  ^mdogy  of  iti  fnuna  to  tte 
.  roajettic  ftUie  of  tmr  owo  aocicDt  oODttitatioo» 
bot  poitionlarl J  nppn  this  occasion ;  becauie 
ia  all  tkoK  raipccts  ap  enminatum  of  it  vrill 
ooDtrilmtB  moch,  if  I  am  not  dec^redy  to  a  doar 
disoeranient  of  the  mcrita^of  tbo  prcaentcanse: 
tbe  object  to  which  I  am  allading  ia  the  Ame- 
riciD  colooicfl. 

America  has  boen  called,  io  a  aenae  totally 
diiiereot  from  what  is  meant  bv  the  same 
words  when  applied  to  England,  tne  dominion 
of  tbe  crown*'  Tbe  Americana  have  been  con- 
sidered as  a  people  of  a  different  political  spa- 
des from  the  English ;  add  have  been  called* 
crestures  of  the  king.  Their  rights  have  been 
aid  to  have  been  derivixl  Irom  their  cbartera; 
•od  it  is  probable  the  misapprehension  of  this 
particular  bas  produced  this  very  cause.  Since 
it  is  tlie  first  in  which  the  priuciples  of  colony 
law  bare  been  investigated,  it  is  my  duty  to 
stale  those  principles  very  minutely,  and  en- 
dea? our  to  rescue  them  from  misrepresenUtion 
and  mistake. 

To  do  this  I  must  beg  leave  to  draw  your 
lordships'  attention  to  one  great  leading  coo- 
stitatiooal  principle.  The  crown  by  its  pre- 
rogrative  may  execute  any  plan  whereby  Uie 
Isws  of  the  country  may  be  promulgated  or 
caforoed,  communicated  or  secured  to  the 
•abjects  of  the  empire. 

Aod  the  crown  not  only  may,  bnt  it  ia  a 
braachof  tbe  executive  trust. 

Foundeil  on  this  principle,  the  right  of  ta- 
«io^  proclamations,  of  incor|>oratiD^  bodiea 
[Mlitic,  for  tbe  purposes  of  municipal  jurisdio- 
lioo,  erecting  tribunals,  and  constituting  coun- 
ties ^latine,  may  strike  vour  lordships  ;  and 
coiamly,  on  thia  principle,  the  American  con- 
■titolions  have  been  settled. 

There  ia  not  a  siogle  clause  in  any  charter 
wbich  can  impugu  thia  idea ;  but  every  part  of 
tben  holda  out  Uie  most  conclusive  evidence  of 
ibeir  being  legal  acta  of  prerogative,  for  the 
porpose  of  securing  constitutional  rights  to  our 
fellow  subjects  in  distant  parte  of  tbe  empire.  . 

Tbe  chapters  do  not  «iefine  righta,  nor  eata- 
blish  laws,  nor  give  any  otlier  directions  than 
laerely  for  the  formal  establishment  of  an  in- 
ternal legialatore  aod  government. 

Why,  thfen,  shall  it  be  argued  that  the  righte 
of  tbe  colonies  are  emanationa  of  tbe  royal 
boQBty?  Not  a  single  constitutional  right  is 
graated  by  charter ;  and  yet  every  constitutional 
right  ia  admitted  to  be  tbe  birth-right  of  the 
Imericans.  The  idea  of  the  contrary  is  too 
frivoloua  to  be  ar^ed  in  this  place ;  and  per- 
H»smy  contendmg  againat  it  was  therefore 


la  general  I  conclude,  and  propose  it  as  a 
gnat  oonaiitutional  truth,  that  the  American 
charters  and  patents  are  accommodated  to  pro* 
tact  tbe  anterior  rights  of  the  colonista,  and 
Mt  to  convey  those  righto,  as  dependent  on 
tboM  ehartera,  and  derivative  from  them. 

The  colonies  in  America,  it  ia  well  known, 
mU  under  a  threefold. description ;  first,  pro- 
fnrtary  granta,  as  P^Asyhaaia  aad  Maryp 
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kmd;  seooiid,  cbaHer  governmoiits,  as  tho 
Masnchnset's  bay ;  third,  provmcial  establish'- 
oaento,  as  Carolina  and  moat  others.  In  on* 
ginal  priocipio  the  government  is  in  all.  tbo 
same,  though  aomewhat  different  in  external 
torm. 

Tho  first  sort  may  be  assimilatad  to  coon- 
ties  palatine,  tho  aecond  to  mtmicipal  corpora- 
tions, the  third  sort  are  a  apecies  by  themselves* 
aa  to  their  external  constitution  ;  all,  however, . 
flow  from  the  principle  I  stated ;  all  tend  to 
aecore  to  the  aubject  tho  enjoyment  of  the 
laws  of  England ;  all,  in  the  very  nature  of 
their  establishmento,  shew  that  the  righto  of 
tbe  coloniea  are  mherent  and  ipnate,  not  deri- 
vative, or  communicated  by  charter. 

'  But  here  I  expect  I  shall  be  told  that  the 
dearest  argument  possible  will  rebut  me.  The 
objection,  if  it  shall  be  made,  has  tbe  sound  of 
something  matarial,  and  tlierefore,  rather  than 
to  be  thought  etther  to  have  overlooked  it,  or 
to  have  feared  it  more  than  I  can  persuade  my* 
aelf  I  ought,  I  will  now  offer  to  meet  it. 

It  is  certain  that  in  the  early  charters  grant- 
ed to  America  the  king  reaervea  to  himself  aia 
appeal  to  him  in  eooncil,  in  the  last  rcaortf 
and  from  hence  the  ultimate  judicature  has 
been  usually  understood  to  be  in  tbe  king  per« 
sonally,  and  not  as  in  right  of  the  crown  of 
England,  nor  tbrou|^h  his  courts,  as  to  British 
aubjecto.  From  this  circumstance,  1  suppose, 
it  will  be  contended  that  the  king  b  sovereigA 
of  America,  not  as  kinj^  of  Eugland,  but  per- 
sonally ;  and  the  colonies  are  not  governed  bjr 
laws  like  Ireland,  Wakis,  and  Berwick,  derived 
to  the  inhabitanto  in  consequence  of  their  beiny 
subjectoof  the  British  empire;  but  are  like 
to  Jersey  and  Guernsey,  which  belong  to  the 
king,  and  not  to  the  crown.  Hence  tbe  ar* 
gument  would  be,  that  all  the  colonies  of  Ame* 
rica  are  depeDdent  on  the  king,  not  as  bead  of 
tbe  ^oenu  conatitotion,  but  in  a  very  different 
relation,  and  my  general  principle  would  be 
much  affected. 

To  obviate  all  this,  I  need  only  desire  It  to 
be  remembered  that  such  a  circumstance  can- 
not alter  oonstitutional  law,  or  the  principles  of 
the  law  of  empire ;  not  even  if  it  stood  clear 
and  onimpeacned  by  that  which  I  conceive 
will  most  completely  reprobate  it,  tbe  extreme 
art  With  which  it  was  introduced  into  the 
charters,  and  the  prevailing  policy  of  the  times 
when  it  was  first  conceived ;  I  mean  tbe  policy 
ofking  James  the  first.  . 

Tbe  first  charter  was  ^nted^to  the. Vir- 
ginian adveoturers,  in  which  this  reservation 
does  not  appear.  In  all  tbe  other  cliartera  it 
certoinly  doea ;  and  this  is  owing,  I  apprehend, 
to  the  extreme  anxiety  of  James,  whose  fa« 
vourite  idea  it  was,  from  the  firsi  moment  io 
which  he  ascended  the  throne,  to  consider  every 
part  of  tlie  British  empire,  not  immediately 
wittUn  the  actual  limito  of  England  in  respect 
of  local  situation,  as  holden  of  himself,  and  not 
aa  component  members  of  one  great  empire,  at 
the  head  of  which  he  atood  as  soverei|jrn,  in 
rightef  the  crovrn  of  Eoglandj  thereio  direotly 
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intertroflf  the  princi|>lei  and  pr»0tiee  lof  fi.  8, 
Ed.  1,  Ed.  S,  and  other  prioees,  bis  pmie- 
cessorft. 

To  piH>?e  this  there  are  many  remarkable 
passa^^es  in  the  bistorv  of  those  timea.  The 
first  is  mentioDed  by  lord  Vaughan,  as  being 
cbminiitjicated  to  him  fcy  the  gfieat  Mr.  Selleo. 

King  James  asked  Mr.  Sel&n,  whether  Ire- 
land (at  (hat  time,  as  yot^r  lOrdabrpa  know,  the 
subject  of  mudi  political  speculation)  might  not 
.  I)e  considered  as  hetongiog  to  him  personally, 
as  the  heir  of  the  conqueror  thereof;  that  the 
lauds  therein  might  be  taken  to  be  his  own, 
and  the  Irish  themsekea  as  subjugated  to  the 
laws  of  conquest,  and  of  course  not  entitled  to 
the  rights  of  Engl isli men,  nor  to  be  considered, 
as  members  of  the  same  community,  hot  de- 
pendent  on  ^is  will,  and  behoVien  to  his  in* 
dolgence? 

Mr.  Selden's  opinbn  wiil  be  mentioned  by- 
•  and- by:  it  is  not  reported  in  Vaoghan,  mit 
that  learned  jud^e  hinis^lf  there  tiecides 
against  the  king ;  **  That  it  cannot  be  reasona- 
ble to  mako  the  superiority  only  of  the  king 
and  not  of  the  crown  of  England."  In  the 
case  of  process  into  Wales  my  lord  Vaugbaa 
uses  this  expression ;  and  adds,  t)ie  practice 
bas  always  been  accordingly,  as,  says  he,  is 
Iktmliarly  known  by  reversal  or  affirmance  of 
judgments  given  in  the  King's-bencb  in  Ireland 
in  the  King's  bench  here ;  whiob,  he  con- 
tinues, is  enough  to  prove  the  law  to  be  so  in 
Other  subordinate  doimnioos.  ^ 

And  in  the  case  of  Craw  and  Ramsay,  it  is 
decided  that  Ireland  and  the  plantations  are 
liolden  of  the  crown  as  the  sovereign  of  the 
« British  empire ;  and  the  like  distincUon  which 
1  took  before  between  Anjott  and  Calais  is  made 
by  the  lord  chief  justice.  The  same  case  is 
reported  in  Ventris. 

But,  to  return  to  kin^  James :  another  re- 
markable anecdote  of  his  notions  of  govern- 
toient,  to  the  ^me. point,  is  Ip  be  found  in  the 
Journals  of  the  House  of  Commons.  It  occurs 
in  many  places,  but  pmticularly  u  the  Jouiiial 
oftheSStb  of  April  1691. 

A  bill  was  brought  into  pariiament  for  the 
liberty  of  a  free  fisfaei^  on  the  banks  of  Ame- 
rica, at  that  time  in  general  called  Newfound- 
bmd. 

Government  seemed  extremely  unwilling  to 
f  ttifer  pariiaoaent  to  meddle.  8ays  Mr.  Secre- 
tary*-! take  it  from  ^he  Joumals-*«  What 
bave  tve  to  do  with  America  P  They  are  planta- 
tions ;  'they  belong  to  the  king.''  But  good 
old  sir  Edward  Coke,  Mr.  Selden,  Mr.  Brooke, 
and  other  mat  men,  reply  indignantfy,  What ! 
when  the  king  granU  letters  patent  to  'them 
imder  the  grnt  seal,  are  they  not  part  of  the 
cmnire,  and  shall  not  we  interfere  ? 

These  observations  shew  the  prevailing 
policv  of  those  times.  And  are  we,  then,  to 
wonder  that  the  right  of  iiltisnate  judicature 
ahould  be  claimed  by  the  king,  and  that  he 
ahouki  artfully  introduce  into  charters  a  reser- 
vation of  it.  A  reservation  indeed  superfluous, 
li*  there  had  been  oooh  a  right  in  the  Idog  per- 


sonally ;  aild  of  no  eficot,  if  there,  srtnm  i 
.right ;  for'lhen  the  reservatidi  coaM  Jiot  create 
it,'  contrary  to  the  priooiples  of  the  oonatita* 
tion.  *  Reservatio,  ot  at  protestatio,  non  faoit 
« jus  sed  iuetur.'  We  nee  what  Mr.  SeMeo, 
what  the  parliament  at  that  time  thought  of  it ; 
what  lord  Vaughaa  afterwards;  what  the  prao- 
tiee  of  some  of  the  greatest  antecedent  kings  ; 
what  the  doctrine  of  the  books  y  what  the  ex- 
perience of  nations ;  what  the  testimony  of 
aji^  ;  what  reason  itself  speaks ;  all  concur- 
rmg  that  all  the  parts  of  the  British  empu«  aro 
under  one  constitution,  and  have  all  the  rigbta 
and  immunities  arhicli  result  from  that  constH 
tution.  The  intrigues,  therefore,  of  kiuff 
James  must  not  weigrh  against  natural  reasoo^ 
political  theory,  legal  auSiority,  and  the  prin- 
ciples of  the  constitution.  *  Nemini  beet  quod 
*  non  per  leges  licet.'  The  gentlemen  who 
first  went  to  the  Ameriqin  settlements,  in  agea 
when  the  principles  of  political  theory  were 
acarcdy  ki|own  to  the  most  refined,  might  not 
foresee  the  tendency  of,  and  therefore  might 
unwittingly  submit  to,  this  claim  of  king  James. 
But  on  any  consideration,  knowingly  or  nn- 
-knowingly,  they  could  make  no  concession  to 
the  prejudice  not  only  of  theirownconstitutioD, 
but  with  it  of  ours. 

If  ever  that  question,  of  the  relevancy  of  a 
writ  of  error  from  any  settlement  of  the  western 
world,  shall  come'into  Utigatibn  in  this  court, 
and  it  should  fall  to  my  lot  to  argue  it,  1  hope  I 
shall  then  know  my  duty,  and  what  to  sajr 
upon  it  I  hope  I  shall  prove  that  tbejuria^ 
diction  of  the  king  in  council,  as  the  ultimat* 
judicature,  is  unconstitutional  and  void;  but  if 
the  experience  of  a  century  and  a  half  shall 
be  then  held  to  outweigh  arguments  founded  in 
principle,  yoUr  lordships  will  sajr,  "  The  ezpe* 
rience  supports  though  the  principle  denies  it," 
and  will  take  care  that  neither  then  nor  now  it 
ahall  be  carried  iiirther,  and  aiigue  from  a  pccn- 
liar  judicial'  authority,  upon  whatever  ground, 
supported  howe?er  by  precedent  if  supported, 
to  a  legislative  authority  supported  by  no  prei^ 
eedf  nts ;  and,  I  beg  leave  to  submit,  not  war- 
ranted by  the  principles  of  the  constitution. 
To  meet,  however,  the  conclusion  which  might 
be  attempted  to  be  drawn  from  this  claim  of 
ultiinate  judicature  tn  council,  I  have  been 
drawn  insensibljT  into  this  length  of  discus* 
sion— The  occasion  must  be  mv  apology. 

1  return  now  to  cooclode  with  the  iibmediafe 
point  before  the  Court.  And  in  this,  on  wha^ 
ever  ground  I  consider  this  oausc,  whether  in 
the  general  view  of  reason  and  experience,  the 
opinion  of  eminent  writers  of  forei|p  nations  ; 
the  learning  of  our  books;  the  principles  of  the 
law  of  empire ;  the  history  and  experience  of 
this  country  for  ages;  whether  as  tc»  this  par- 
ticular island  of  Grenada,  on  the  terms  of  the 
surrender,  the  treaty  of  peace,  or  more  especi* 
ally  the  proclamations  and  patents;  whether 
on  the  great  principles  of  our  constitution,  or 
the  principles  of  natural  justice  and  equity ; 
on  all,  on  any,  on  every  ground  I  draw  thia 
condusuMiv  that  on.  the  80th  of  July,  1T64^  h(p 
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iB^Mty  was  m  no  vim  entitled,  by  the  pitertf- 
gttiYe  of  Ih6  4aroWn  of  fiogltod,  to  impoeo  the 
doty  of  four.tnd  a  half  per  cent,  in  maniiar 
•ad  form  aa  is  laid  in'  the  dacbratiOD,  admitted 
ky  the  dcfendaat't  ^ea(,  tod  fbiiod  by  the  w&s 
diet:  a6ch  beings  aa  act  of  kmlatioii,  and  re- 
pu^aant  to  the  priDCiplee  of  that  gof  emmeot  to 
which  the  iDbBbitaotB  of  that  talaad  were  at 
that  tiiDie  entitled,  and  which  belonflred  parti*' 
coiarly  to  hit.  Campbell,  the  plaintiff,  a  natu- 
ral bom  sobje^l  of  the  crown  of  Great  Britain, 
fomd  80  and  dechir^  by  the  Terdiot,  and  wak 
Us  by  erery  right,  secured  to  him  by  every 


And  while  f  have  thus  contended  for,  and,  I 
hope^  eitahlished  my  client's  interest,  1  furth^ 


t  that  this  gOneral  rer iew  of  onr  constitu- 
tkm,  sadof  the  nistory  of  ooroouatry,  crowned 
by  the  decivion  of  this  court,-  will  warrant  me 
ID  aayin|^  of  Britain  what  the  Roman  orator 
botoli  ot  Rome :  <  i^li«  nationes  servitotem 
*  ftH  possunt ;  popnli  RoiAani  propria  libertas.' 
GioeroBb  Philip,  6ta« 

Mr.  WalUK%  ton  the  defendant.— The  ques- 
tion upon  the  special  verdict  is,  whether  the  im- 
ptoat  or  eustomf  of  four  and  a  bdf  upon  the  ex- 
porlB  of  th^  ikiand,  in  the  manner  found  by  the 
▼erdiet,  was,  uad^r  the  ciiteumstaOcee  in  which 
that  islaad  then  stood,  at  the  time  of  the  impost, 
duly  and  legall;^  imposed  by  the  crown,  or 
not? 

Mr.  AHeyne  not  having  gone  into  the  dispute 
of  the  authority  and  prerogative  of  the  crown 
at  any  time  to  make  proclamations,  but  eza- 
miniog  the  nature  of  thn,  and  contending  that, 
whatever  might  be  the  state  of  the  island  before 
that  period,  it  was  incompetent  to  the  king 
from  thitt  time  to  give  aihy  laws  whatever  to 
the  hiand  ^  Grenada,  (for  if  any,  there  is  no 
doubt  of  taxation)  this  has  relieved  me  from 
laying  before  your  lordships  the  rights  Of  a 
king  of  this  country  over  a  conquered  country. 

What  those  rights  are  is  a  principle  not  only 
of  tUe  Isrw  of  nations,  but  has  been  recognized 
wherever  it  cause  under  consideration,  even  by 
the  judges  of  this  country ;  by  sets  of  states 
and  hismrians;  add,  in  one  great  instance,  de- 
clared by  all  the  judges,  in  Oalvin*s  case  it  is 
recognized  that  the  rights  of  conquest  do  be* 
long  to  the  king:  and  tlie  rigMs  of  con- 
quest are  in  that  ease  extended  farther  than  I 
vnsh  they  ihould  be  understood  i  but  thus 
much,  I  take  it,  they  necessarily  give,  a  legist 
lative  authoHty.  It  is  not  now  as  formerly, 
that  the  oonqudrors  gain  captives  aild  slavea, 
and  absolute  domitfiou,  bat  now  the  conqueror 
ohtaitts  a  just  dominion,  under  due  restrictiobs, 
and  mitead  of  shnres  he  acquires  subjects.  Not 
a  ph>pri^,  as^in  goods,  but  an  authority,'  as 
over  meov  reasoname  and  still  free. 

The  effecrof  the  letters  patent  is  not  to  alter 
the bondltiott  of  the  island:  it  is  oniytoi^ise 
certain  dwties  raised  there  by  the  Freach  king, 
and  paid  to  the  king  of  England  by  tb^  island 
of  Butedoes  and  the  other  Leevmrd  islands ; 
kqt  tfMT  ottl J  Ibhv  u^  this  if  doio  Jflly  r  #M| 


wbiBu  it  shoirid  have  beenOtotober,  J7d3,  sto 
thereabouts. 

Lord  Manijield.  It  vra's  after  tlie  of^li- 
niatiutt'  an'd  commi^oti ;  for,  I  ihink,  tli^* pro- 
clamation was  in  October,  tfGZ ;  the  ^i^miar- 
sioitin  April,  17d4;  and  mis  is  in  J'uly :  sO  it 
isaffterboth.     . 


Mr.  WaUaU  continued— TbO  patent  is  cari» 
riedodt  by  the  governor.  Al'  thie  timd  be  takes 
Open  him  the  office  of  governor  he  promulgdi 
this  tax :  his  first  office'  as  governor  is  td  pro- 
mulge  if.  Now  the  question  is,  whether  th« 
king,  by  fhik  prodaakation,  meant  immediately 
to  waive  the  rights  he  had  as  conqueror  of  thtar 
island,  oi*  at  a  future  period,  when  the  stste  and 
circumstances  of  the  islsnd  would  admit  of  a 
legislature:  when  that  would  be  was  very  no* 
certain.  In  fact,  it  does  not  appear  that  the 
first' assembly  met  eariier  than  the  latter  end 
of  the  year  1765,  (about  a  year  and  a  half 
from  tb«  date  of  the  letters  patent)  nOr  deed 
the  verdict  find  that  an  asaembly  oonid  have 
mm  AM>ner. 

The  proclamation  begiAs  with  a  general  di« 
rection  to  his  majesty's  four  governments,  by 
nateeof  auebec,East  Florida,  West  Fhurida, 
and  Grenada.  Then  the  assembly  of  Grenada, 
as  to  that  part  of  the  proclamation  upon  which 
this  case  turns,  is  to  meet  «*  sk  soon  a^  the  sMti 
and  drcumstances  of  the  island  will  admit.'* 
Is  it  conceivsble  that  in  the  mean  while  tho 
king  meant  td  dtveit  himself  of  his  right  of 
legislation?  There  is  no  sOch declaration ;  it  Is  . 
impossible  there  tob  be  such  a  construction. 

If  the  kisff  had'  not  continued  a  right  of 
makine  laws  before  the  period  of  their  having 
a  legislature  of  their  own,  who  was  the  legist 
later  ?  Here  is  nb  relinquishment  on  the  part 
of  the  crown  in  the  mean  while  j  biA  v^hen  an 
assembly  meets,  the  crown  will  hand  over  tbe 
powers  of  legislation  to  that  assembly. 

It  is  necessary  ita  these  distract  countries  to 
provide  legislative  coostitutioOs  witbinr  theib* 
selves,  when  circumstances  will  admit;  tbdy 
Oannot  be  governed  by  ordiniinces  or  sets  of 
parliament  made  for  all  cases  and  instances 
whatever^  The  best  jddges  what  laws  are 
aecdssary  and  proper  for  the  peaOe,  tranquil* 
Kty,  and  good  order  of  the  island,  are  the  pet* 
sons  locally  resident;  therefore  it  is  necessary 
some  legislature  of  this  kind  should  be  esta- 
blished :  but  till  it  be,  of  necessity,  every  order 
of  the  king  must  be  observed  by  the  governor  . 
and  the  people. 

But  Mr.  Alleyne  has  said  the  king  haa  waived 
the  right  of  conquest,  by  introducing  conrts  of 
judiosinre  ;  and  that  it  is  a  part  of  the  benefit 
of  the  introduction  of  the  laws  of  England,  that 
all  the'  laws  of  thb  country  not  agreeable  to 
tbesb  muit  be  st>rogated. 

It*  is  not  usual  in  these  times  to  take  cou* 
quered  hations  undter  protection  upon  tbeod 
terms:  and.^  it4sunususl,  so  1  find,  in  thi 
opinion  ol'  Grotias,  it  would  rather  be  harsll 
^and  rigorous  than  indulgent  Your  kirdsftip 
iHll^ittBembai!  that  to  Ays  it  if  nted  tg  idffer 
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tbeiohaMtlDtB  of  a  ooantry  oonquered  to  po«* 
sess  their  own  laws,  unless  they  are  absolatety 
necessary  to  be  abrogated,  for  the  security  of 
the  conquerinff  state.  And  similar  is  the  opi- 
nion of  PuSendorff. 

Would  it  be  for  the  security  of  the  conquer* 
log  state  to  introduce  so  dangerous,  so  total,  so 
vnnecessarv  a  change;  to  alter  tfa«  whole 
coarse  of  their  law  of  property,  by  introducing 
the  law  of  En^fland  to  ihein,  a  peculiar  law  of 
descent,  di fieri og  from  all  other  (  intricate  and 
complex  modes  of  conTeyance;  a  new  foreign 
unknown  law ;  its  Tery  lantriiage  unknown  to 
them ;  by  which  those  rights  which  have  been 
the  subject  of  contract  must  be  devested; 
owners  under  a  fair  title  dispossessed  of  their 
tetates;  settlements  in  coasiileration  of  mar- 
riage overthrown,  for  want  of  the  forms  essen- 
tially required  in  our  law. 

I  conceive  nothing  more  can  be  meant  than 
that  civil  and  criminal  justice  according  to  the 
laws  of  England  were  to  be  introduced,  for  the 
pufaisbment  of  public  ofieoces,  and  the  redress 
of  private  wrongs;  and  as  far  as  might  be  for 
the  prevention  of  both,  in  which  the  mode  of 
trial,  of  conviction,  and  the  whole  legal  pro- 
cess, is  the  common  benefit  to  all.  *  Lex  An- 
glisB  est  lex  misericordiie.' 

The  lenity  and  excellence  of  our  criminal 
laws  is  known  throughout  the  world:  more 
had  been  burthensom^;  these  were  expedient 
and  neceasary.  ^ 

Mr.  Alleyue  has  compared  the  sitnatioii  of 
this  country  with  the  other  dependencies  of 
the  crown,  particularly  with  Ireland. 

It  is  true  my  lord  Coke  held  an  idea  of  the 
lawa  of  Ireland  being  established  there  by  an 
Irish  pariiament ;  but  in  this  be  was  singular ; 
nor  do  1  think  the  idea  of  their  having  been 
established  there  through  the  medium  of  an 
English  colony  is  less  imcommon,  or  promises 
more  success. 

In  Calvin*s  case,  before  the  chancellor,  and 
all  the  judges,  the  case  of  Ireland  is  put  as  one 
of  the  conquered  conntries,  and  the  title  of 
Bonry  the  second  was  accordingly  king  of 
England,  and  lord  of  Ireland,  «ec.  (fistittguish- 
ingoetweeD  the  titlrby  right t>f  conquest  and 
his  title  as  king  of  England.  And  king  John 
gave  them  laws  as  a  conqueror,  and  not  by  act 
of  parliament,  and  this  plainly  appears  in  Ven- 
tris,  in  the  case  cited  by  Mr.  Aileyne.  where  it 
IS  expressly  laid  down,  on  the  authority  of  three 
«f  the  judges,  that  Irehmd  was  a  conquered 
country,  and  in  king  Henry's  time  remained 
spvemed  by  its  own  laws,  and  so  continued  till 
his  successor,  king  John,  in  the  13th  year  of 
his  reign,  by  charter,  and  not  by  act  of  parlia- 
ment^ mtroduced  the  English  laws.  . 

Bot,  if  your  lordship  had  found  that  even  by 
act  of  parliament  the  laws  ofSngland  had  been 
introduced  into  Ireland,  would  the  least  in- 
ference have  followed  that  the  king  alone,  by 
his  legislative  authority  over  a  conquered  coun- 
try, could  not  have  introduced  them,  or  others, 
ube  had  seen  expedient? 

Mtithsr  Walaanor  Banri6k-vp«i.Tireaddo,. 


as  I  conceive,  apply  to  the  present  qoestioo* 
They  were  not  pretended  to  be  bolden  in  right 
of  conquest,  but  as  immediate  fiefs  under  the 
crown  of  England,  on  the  terms  of  the  same 
feodal  protection  and  obedience  by  which  Eng- 
land  itself  was  then  held,  and  as  members  ra* 
united  to  the  entire  ortgiual  fief;  for  that  wan 
the  <^aim,  whatever  was  the  fact.  Nothings 
like  this  can  be  dreamed  couceming  Grenada; 
nodependance  on  England  or  Great-Britain 
till  the  late  com^uest.  And  by  all  the  difierence 
between  what  is  claimed  as  a  re- union  and 
what  can  only  be  claimed  as  a  new  acquisition^ 
by  right  of  arms,  the  cases  differ. 

indeed,  not  relying  on  this,  it  has  been 
thought  necessary  to  endeavour  a  comparison 
betwecin  the  case  of  this  island  of  Grenada  and 
the  American  colonies,  of  which.  In  general, 
the  rise  is  known  to  have  been  frqm  new  din* 
coveries  of  uninhabited  countries,  in  which  the 
discoveren  were  encouraged  to  settle  by  charter 
from  the  crown.  No  pretence  of  conquest ; 
they  could  not  live  without  laws ;  they  could 
find  no  laws  in  an  uninhabited  country ;  what 
laws  should  they  have  then^  but  the  laws  of 
England  P 

But  is  this  the  case  of  a  coontrv  already  set* 
tied,  where  they  find  a  people  and  kws?  Will 
the  laws  of  England  expel  those  laws  already 
established,  fitted  to  the  circumstances  of  the 
place,  known  and  familiar  to  the  inhabitants,  to 
pass  themselves  into  a  country  where  they  will 
be  strangers,  and  for  which  they  are  not  locally 
adapted  f 

Is  it  possible  that  British  subjects,  cowamg 
into  a  country  where  there  are  other  laws, 
should  carry  the  British  laws  with  them  thi- 
ther, and  not  be  governed  by  the  laws  of  the 
country  to  which  they  are  gone  P  Can  it  be 
supposed  of  a  British  subject  going  to  Han- 
over, for  instance  ?  .  • 

As  to  the  circumstance  of  an  appeal  to  the 
king  in  council,  as  1  do  not  think  it  oecessafy 
to  by  any  particular  stress  upon  it,  it  may  . 
suffice  to  say,  when  the  crown  granted  the 
charters  under  which  the  settlement!!  were 
m^e,  it  was  competent  to  the  crown  to  pre- 
scribe the  mode  of  sppeal,  which,  in  some  foma 
or  other,  by  the  royal  prerogative,,  and  for  the 
benefit  of  the  subject,  necessarily  lay  in  all  the 
variety  of  disputes  concerbing  the  rights  of  the 
colonies.  Narrowly  as  prerogative  has  been 
looked  into,  never  has  this  branch,  been  qnea- 
tioned,  as  not  legal  and  constituticmal. 
'  When  a  writ  of  error  shall  be  brought  be- 
fore this  Court,  to  reverse  a  judgment  given  in 
the  colonies,  or  a  re- hearing  moved,  or,  by 
what  name  shall  I  call  it,  to  examine  in  thta 
court  a  decree  in  council,  then  will  be  the  pro- 
per time  for  this  question ;  but  I  believe  that 
time  will  never  arnve.  They  will  look  to  that 
jurisdiction  as  they  always  have  done :  they 
will  find  that  redress  which  never  yet  has  failed 
themi.  It  would  be  a  consideraMe  acouisilioa 
to  the  busmesa  of  this  cooit  if  your  lordship 
were  to  sit  heie  to  exercise  that  appellant  juris- 
diotkn  upon  fpnt  of  ciror  from  the  ptanlatitMb 
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or  in  wbaterer  fenu ;  for  the  practice  is  un- 
bown  to  oar  boolw  u  much  as  the  theory  was 
10  me  till  this  dmy,  in  which  so  much  ingenuity 
ind  argumoDt  has  been  employed  to  raise  it. 

And  fade  I  camiot  help  observing,  that  it  is 
a  great  change  in.  the  languagie  of  America  to 
insist  as  they  haTe  done,  and  do,  that  the  par- 
iament  of  Bngland  has  no  right  to  tax  them, 
bot  that  tliey  deriTe  their  oopstitufion  firom  the 
king  only  ;  and  now  to  say,  in  this  cause,  that 
the  kiof  has  no  power  over  them  but  as  the 
Wtd  orthe  British  constitution. 

But  in  this  caae,  if  the  king  by  conquest  bad 
alegislalive  aathority  drer  Grenada  till  the  as- 
sembly oookl  be  called,  he  has  waived  it.  It 
is  not  said  he  has  parted  with-it,  (for  how  could 
it,  when  there  was  nobody  to  take  it)  bot  he 
ksa  waived  the  right. 

I  own«  by  what  I  can  understand  of  the 
hwks,  I  have  no  idea  of  the  possibility  of  the 
CTDwn^s  waiving  a  right.  It  must  be  more  or 
nothing ;  it  must  be  transferred  to  somebody 
dse,  or  it  remains  in  the  crown ;  for  in  the 
crown  thers  is  no  hiehes*  no  negligent  abandon- 
iMBt,  least  of  an  in  such  a  point  as  this,  so  es- 
mlial  to  order  and  good  government 

Bot,  not  exoeptiog  to  the  mere  term,  at  what 
Bcriod,  to  whom  ?  To  the  assembly,  if  to  any 
Dody  ;  for  that  is  the  condition  of  the  grant. 
Th^  when  the  state  and  circumstances  of  the 
island  shall  admit  the  calling  of  an  assembly, 
they  shall  be  eaUed,  and  shsll  meet  and  make 
hws;  in  consequence  of  which  legblative 
power  dansmitled  to  them  by  the  crown,  and 
to  be  exercised  by  them,  the  king  will  then  de- 
psct  from'  his  right  of  taxing  them  by  bis  sole 
prenn^tive  without  an  assembly.  But  this 
asaemUy  did  not  meet  till  after  the  patent  to 
the  governor  ior  raising  this  impost  \  they  were, 
therelbcey  liable  to  the  imoost ;  and  it  was  esta« 
bbsbed  by  the  proper  and  only  authority  then 
ia  the  island,  kmg  before  the  assembly  did,  or 


«x»ij  TO  lae  iDing,  ezeouwry  ;  inai  ue  i 
af  Ibor  and  a  half  percent,  was  notexeeol 
hot  immediate,  and  by  leoal  authority,  by 
tae  of  the  patent.    And  that  it  could  no 


1  troBt,  tbereibie,  the  Court  will  think,  from 
the  prineipies  of  reason  and  justice/  that  the 
prodanmtioo  for  calling  an  assembly  was,  both 
M  the  words  and  intent  of  it,  and  in  the  ne- 
ity  of  the  thing,  executory ;  that  the  duty 
I  not  executory, 
1>y  vir- 
I  not  he 
meant  that  the  calling  of  the  assembly,  under 
the  anthori^  and  by  the  voluntary  grant  of  the 
crown,  ahould  defeat  the  duty  first  legally  im- 
pooed  by  the  same  authority,  and  therefore  that 
the  phuDtiff  is  not  entitled. 

Mr.  Alkyne^  in  reply.— It  is  not  to  be  won- 
dered that  I  should  nave  expressed  myself 
iaaccofately ;  but  so  I  certainly  must,  sinee  I 
appear  to  be  no  much  misunderstood  by  Mr. 
Wallace ;  the  whole  tenor  of  whose  argument 
hm  bem>  ealcototed  to  meet  a  supposed  idea  of 
mine,  thsttbe  laws  of  England  were  introduced 
into  Grenada  solely  by  the  pioolamatkm  of 
1763.  Tbia  wta  by  no  meam  iie  objectof 
»y 
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I  contended  that  the  proehimation  was  a  re* 
cognition  of  the  right  of-  the  ialuibitants  of 
Grenada,  as  British  subjects,  to  beffoverned 
by  the  laws  and  constitution  of  England ;  of 
the  practicability  of  reducing  that  right  ta* 
practiee,  and  the  resolution  of  bringing  in  all 
Its  parts  into  actual  execution  as  soon  as  possi« 
ble:  therefore  I  dted  the  case  of  Ireland,  and 
upon  authorities^  I  h6pe,  of  more  weigb^  at 
tbisda^,  than  Calvin's  case:  end  1  did. infer 
tbat;British  subjeots,  settling  in  a  conquered 
country,  conquered  by  the  arma  of  a  kmg  of 
Great  Britain,  carried  with  them  their  own 
laws  and  privileges ;  and  that  the  moment  the 
crown  reoognises  a  ookmy  of  British  subjacte  - 
to  have  been  aettled,  from  that  instant  it  en* 
mfM  its  authority  for  securing  to  them  all  the 
rights  and  exemptions  belonging  to  that  cbarao% 
ter.  And  I  thought  I  had  proved  that  the 
practice  of  the  croWn  had  been  conibrmable  to 
this  principle. 

But,  to  meet  Mr.  Wallace  upon  his  own 
ground,  who  asked,  l|upposiog  the  crown  en- 
tilled  to  exetdse  taxation  over  the  inhalntanta 
of  Grenada,  who  were  there,  or  should  resort 
thither,  indiscriminately,  by  right  of  conquest, 
how  the  cro^a  had  parted  with  this  right,  I 
acknowledge  not  property  waived  <  it  F  I  an- 
swer, let  us  suppose  for  a  oMiment  that,  ante- 
rior 10  the  proclamation,  the  crown,  %s  con* 
qoeror,  had  a  power  to  raise  a  permanent  tax 
on  the  then  and  future  inhabitants  of  Grenada  ; 
and  had  the  vita  necuque  poiettaif  the  legial^- 
tive  authority  in  the  fullest  sense,  when  the 
crown  declares  they  shall  have  a  legisktion  of 
their  own,  and  in  the  mean  while  be  governed 
by  Jthe  laws  of  England,  I  contend  from  that 
moSaent  the  king  had  parted  with  vthe  right, 
supposing  he  had  that  right  till  then  of  impos- 
ing upon  them  himself,  by  his  sole  authority,  a 
permanent  tax.  And  1  contend  that  the  pa* 
tent  to  governor  Melville  repeated  and  enforced 
the  grcant,  taking  it  as  such  for  the  present,  in 
the  most  solemn  manner. 

In  vain  would  it  be  argued  that  these  granta 
of  the  laws  of  England  were  executory,  and 
therefore  might  be  suspended :  proclamations 
and  patents  such  as  these  are  not  of  such  a 
flimsy  nsture,  to  be  suspended,  that  is,  vir« 
tually  repealed,  to  be  granted  to-day,  and  re- 
sumed to-morrow.  Aod  if  this  cannot  be  do-* 
nied,  then  the  English  laws  were  the  laws  of 
Grenada,  either  by  prior  right,  or,  as  1  have 
been  willing  to  argue,  since  Mr.  Wallace  has 
laid  so  much  stress  upon  the  executory  nature 
of  the  proclamation,  by  actual  immediate  grant 
And  there  is  no  obe  principle  of  English  law 
more  decidedly  clear  than  that  the  crown  can« 
not,  by  its  sole  prerogative,  enact  a  law.    . 

It  was  next  argud,  that  principles  of  equity  - 
require  this  doty  to  be  imposed  ;    becsuse  it  is 
recited  in  the  patent  of  the  80th  of  July,  that 
the  Leeward  Carribbee  islands  pay  it. 

To  this  there  is  first  one  general  and  conclu- 
«ve  answer— whatever  equity,  wisdom,  or  ex- 
pedience there  may  be  in  the  measure,  it  must 
beeiiMBatedbylegalffleaiia.   The  propriety  of 
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the  tigeet  can  otmr,  in  a  legal  vtevr,  ancify 
ihe  meuM  taken.  -  *  Nil  cniqaain  expedit  ^nod 
*  Don  per  leges  Ueel.  Nil  otile  aot  honeetufln 
<  quod  kgibae  oontrarian.'  But  a  particular 
answer  is  likewise  ready. 

The  first  plaee  in  which  this,  tax  was  ever 
thefqght  of  was  the  island  of  Barbadocs ;  bift 
lliere  it  #as  not  imposed  under  chum  of  prero- 
gatiYe,  bat  by  ■  Dational  act  of  their  owu  in-' 
tem«l  legislature :  and  it  was  a  grant  tor  spe- 
dal  purpoees  expressed,  of  buifaKng  their 
prison,  their  courts  of  justicoi  their  fortressesi 
•nd  kee(|ing  tbesa  fbr  the  future  in  repair.  '  And 
Ihrtber,  in  Consideration  of  the  connnnatiotf  of 
eheir  titles  which  had  been  lost,  or  Were  beoome 
obscure  in  oonsequenoe  of  the  eonfusion  of  the 
isialid  during  the  troubles  of  the  pveceding^reign 
#fChsrles  the  first. 

1  muit  her  particular  hi  statmg  this.  Th# 
Arst  great  of  Barbadoes  was  to  the  earl  of  Car^ 
lisle  from  Charles  the  first:  he  divided  the 
knda  by  svbhifeudation  amongst  varieui^  por- 


Doring  the  troubles  lord  Carlisle  abaniloned 
Hie  island ;  the  protector,  Cromwell,  took  pos- 
■ossioii,  and  made  several  grants  of  difierent 
]»ai«i  of  it;  on  the  restoration  the  king  made  a 
new  grant  to  lord  Willoughl^  of  Parhamv 
lo  conseqoeaoe  of  these  sereral  changes  6f  pro- 
perty, aiid4he  violent  and  sudden  revolotibdr  of 
aflkifs  in  the  islsnd,  much  conffusicta  arose. 
The  creditors  of  lord  Carlisle  asserted  their 
chum ;  the  grantees  of  Cromwell  held  by  very 
wneertjriH  cfiime;  and  ford  Carlisle's  creditors 
Mcoeediiig  wonM  necessarily  hkve  defeated  the 
^■antees  of  lord  WHfoughbv.  To  settle  thesie 
dlsputae  the  crown  agreed  to  purchase  the 
whofe ;  and  for  the  purp^Me  of  raisilig  a'  fornd  to 
dincbttrge  lord  Carlisle's  debts,  and  the  other 
purposes  already  mentioned^  this  doty  waif 
granted  by  the  assembK  of  Barbadoes: 

Your  lordship  witt  find  these  psrticohltritf 
the  act  set  fbrth  on  the  reeord,  but  mAre  Ibthr 
in  lord  Clarendon's  answer  to  the  seventh  arti- 
cle of  Ms  iihpeachment,  Which  it  in  ther  c^n- 
tfaraation  of  hm  history,  lately  published. 

I  dare  say  Mr.  Wallace  will  find  the  prmci- 
pies  of  equity  net  very  cegentoto  Grteada;  ito  a 
oonpaiison  with  Baitadoes  in  this  pinficlilar. 

A#te  Nevis,  Monlserrat,  and  Adtigtm,  #lfV 
tiieBdglish  part  of  St.  Christopher*s,  the  same 
itbserrations,  in  great  measinre,  will  occur. 
Theghmts  of  four  afeid  a  half  per  cent  in  these 
Manas  were  likewise  on  specttl  purposef  ,  and 
were  granted  by  their  own  aesemblieii. 

Ai  to  the  f^art  of  St.  Christopher's  oonquered 
.ftmta  the  Freivcb,  and  ceded  by  the  treaty  of 
Utrecht,  the  very  same  dailm  was  inade  in  the 
reign  of  queen  Anne,  assorted  by  an  act  of 
pirivy  cenncil,  and  exemplified  under  the  grbat 
Md,  the  same  which  ienoW  ittade  upon  Gre-' 
i«da,  of  imposing  this  duty  by  pfer^tive. 
The  act  was  withdrawn ;  the  duty  nevei*  col- 
leeted  ;  the'  people  warmly  oppoMd ;  adeai- 
BkHrMien  yielded,  and  eonsented  to  t«ke  if  by 
detof  asMmbly;  adrcamstanMincredfMe,  ft 
dtep  had nutbhen oetivuMsed thkt  the 


was  unwarranted  by  law,  aUd  the  oppoaitioa 
iust.  And  when  the  duty  was  finally  graoted 
to  the  er6wn  it  was  net  only  by  asseniblyy  hut 
under  terma. 

So  much,  therefore,  ibr  an  argussebt  built 
mi  the  principles  of  equity,  comparing  the  imt 
peshion  of  this  duty  by  act  of  prerogative  in 
Grenada  with  Che  same  duty  in  the  other  JLee^ 
ward  islands,  by  ^  of  their  own  assemblies. 

Mr.  Wallace  observed  the  duty  Was  im- 
posed in  1703. 

Lord  Mansfield  said  it  could  not  vary^  thld 
question  an  iota  :  that  the  cause  was  put  on  its 
proper  footing ;  that  he  took  it  as  admitted  the 
duty  was  laid  on  in  1703,  and  added,  it  was 
raised  loog  before  the  act.  Which  was  in  1797. 

Mr.  Wallace  said  the  whole  doty  in  iHaX  tiiA'd 
amounted  to  but  30/.  Mr.  Alieyne  bbserved 
on  this  that  30/.  raised  in  i4t  yeSts  ^ai  a 
strong  argument  that  hardly  any  planter,  at 
feast  any  considerable  planter,  had  submitted 
to  pay. 

Mr.  Alieyne  eotttinncd.-^Bnt  farther,  as 
to  equality,  bendes  the  reasons  given,  oomqMMi 
observation  will  shew  in  What  lAaniier  theas 
ne#  settleoients  in  the  ishmd  have  been  naade. 
Large  interest  on  loans  payable  yearly  out  of 
their  estates.  So  far  from  additiooal  burthen, 
it  might  have  been  hoped  from  goveromeul 
that  they  would  have  assisted  this  hifiuit 
colony,  dways  much  below  the  ether  settle- 
menth  whenr  in  the  hands  of  its  finrmer  posses-^ 
SOTS  ;  and  now,  if  ih»  impost  should  pievail^ 
Bsiierably  below  indeed. 

But,!  not  to  want  an  argument,  which  eao<s 
not  reafdily  happen  to  the  ingenuity  of  the 
leaned  counsel  who  supports  the  defrndant'* 
cause,  if  it  be  true  thut  the  prochmation  in 
wards  appears  fiilly  either  a  conveyance  or 
reoognitienf  of  «H  the  rights  of  British  subjects 
to  the  iohsibitants  who  #ere  in  Grenada,  or 
should  resort  thither ;  and  that  the  island  is 
not  doder  cirotmartandes  which  should  make  a 
construction  to  support  theimpost  favourable  til 
equity,  independent  of  hij^her  considerations 
still  slj^nst  sueh  a  construedon ;  yet  Mr.  Wal-> 
hnse  argdeetbat  it  must  mean  this,  that  there 
should  be  such  an  impost ;  because  if  there  is 
not|  the  enjoyment  of*  the  laws  of  England  is 
secured  to  the  iohtebitanU,  which  Will  be  aA 
unwise  and  cruel  ootastroction.  I  believe  Mr. 
Walkice  is  the  firat  politician  who  ever  thought 
thact  waiving  the  claite  of  cosquest,  snd  insuringr 
to  the  cisnquek^  the  blessings  of  a  free  ^vem* 
ment,  was  cruel.  And  he#  would  it  hsve 
astonished  the  wisdom  of  imperial  Rome  to 
hear  that  it  was  unwise  I 

Nordcour  own  writeraomitto  adrnvethepo^ 
licy  of  khigEdwavd  the  third,  in  planting  a  oi»* 
lony  in  Cnals,  and  of  c6urse  communicating  to 
that  place  the  wise  and  beneficial  laws  of  Zng* 
hmd,  so'ftrm*  aeupport  of  publie  order ;  so'  piw* 
dttcttve^secnri^y  and  bapphiesstflf  every  iedi« 
vMual'lMng'  under  them. 

I  have  thd  aothovity  of  the  gt«at  and  excel- 
lent sir  Matthew  Hatey  affimuog  mt  to  h«v^ 
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been  his  |>ncijot  k  hv  other  oooqucilB,  u  I 
have  tircady  ebser? ed,  both  io  Sootlaml  and 
Walei,  md  applauding  it  hisbl  v.  At  leait  this 
olyaclion  may  be  reeerred  till  the  inhabitants^ 
Grenada  think  this  benefit  a  burthen,  and  oom- 
plaia  of  it  as  such.  Mr.  CampbeU^  oertainly, 
for  hia  part,  does  not  complain,  for  he  oomes  to 
daim  the  benefit  of  those  l^ws,  as  his  dearest 
htrtb-right:  and  it  will  be  singular  if  it  sbail 
happen  that  any  ekxinence  ahall  persuade  any 
indivifinal  of  Grenada  that  it  is  a  reproach  to 
the  oooqoered  to  partake  equally  io  those  lanrs 
aod  constitution  which  are  the  glory  aqd  hap> 
piaeaa  of  the  oonouerors,  and  the  admiration  of 
maokind  ;  the  koglish  laws :  and  if  they 
sbaeld  rather  choose  to  sink  again  into  the 
state  of  a  people  under  the  hand  of  conquest 
thau  oojoy  that  equal  liberty  which  abolishes 
aUiHTimous  distinctions  between  the  conquerors 
and  conquered. 

The  particular  cruelty,  howef  er,  which  Mr. 
Wallace  suggests  is  this ;  estates  have  been 
settled,  contracts  made,  and  things  done  with 
a  view  to  the  regulations  of  the  law  then  pre> 
vaiJing ;  to  alter  this  by  the  proclsmation  would 
harsas  and  disappoint  the  parties,  and  annal 
their  deeds. 

Nothing  can  be  more  lalUcions  •  than  this ; 
Cm-  if  at  any  time  posterior  to  the  prodamatiou 
aay  deed,  contract,  settlement,  or  any  other 
matter  of  law  had  been  brought  into  litigation, 
aad  appeared  to  have  been  transacted  in  con- 
Unakj  to  the  French  laws,  previous  to  the 
pfodamatioB^  aod  while  the  laws  of,  France 
were  yet  io  the  island,  those  laws  would  have 
been  adopted^  and  the  instrument  would  have 
had  its  intended  effect  according  to  them ;  and 
the  law  of  Bogland  would  bsve  taken  notice  of 
tbem,aa  it  does  of  sll  foreign  laws,  where  con- 
tracts are  made  under  the  authority  of  those 
kws ;  exactly  as  io  oases  which  have  hap- 
pened io  Chancery  and  in  this  conrt-^All 
■MfcantUe  oontracu  have  this  effect' :  andaott 
11  allowed,  as  a  settled  rule  of  law,  in  the  case 
of  Freensoult  and  D^dire.  The  line,  therefore, 
if  sofideotly  broad,  and,  at  tbe  same  time  sof* 
fieiently  dear  and  defined :  from  the  proclamar 
Ml  the  English  shall  prevail  as  to  all  subse- 
qoent  transactions ;  till  the  proclamation  the 
Freoeh  laws. 

But  in  aopport  of  his  general  proposition, 
CQOoeroing  the  nature  of  the  rights  of  a  cou- 
fsered  people,  Mr*  Walhuse  has  cited. two 
ulostrious  names,  (Grotius  and-  Puffendorff) 
names  which  I  ahall  ever  mention  with  the 
fieateat  reverenee.  Yet  I  have  ever  wished  to 
sigue  frqm  the  sentiments  of  writers  who  have 
tannoanted  prejudices,  aod  reasoned  liberally, 
not  devoting  myself  to  the  greatest  nanie  with 
sa  nnlimited  attaehmeat  Great  and  extf  asive 
ss  their  genius,  their  learning,  their  application 
was,  it  is  widi  Imown  to  those  who  are  conver* 
smt  in  their  writings,  that  they  have  adopted  in 
OHst  places  the  posithre  oonstitotions  of  the 
iflipenal  law,  as  abstract  general  truths  of  na- 
taie ;  beooe  in  most  plaoea  their  reasoning  •  is 
ssnewhat  too  confined  for  the  antvemJi^  4if 


ih»  italMaet,  and  in  many  liable  to  hxoeptiond. 
Far  be  It  from  me,  however,  to  speak  imvoti 
rfsntly  of  them ;  they  iiave  broken  the  gnmad, 
though  they  discovered  no|  all  the  treasures  of 
the  soil ;  and  though  they  might  in  some  in- 
stances be  mistaken  in  the  true  quality  of  the 
soil  itself.  And  to  their  great  labours  the  le- 
i^ement  of  public  law  is  originally  owing. 

With  respect  tp  the  instnacesof  prer^pativo 
intended  to  have  been  adduped  to  justify  this,  { 
find  only  one  mentioned,  which,  siurely,  cannot 
be  supposed,  to  support  it  by  the  comparison  ; 
the  Miaure  of  the  Massaohuset's  charter  ia 
1683,  in  the  r^gn  of  James  the  second.  No 
aoan  will  wonder  at  the  violence :  the  imprisoo- 
BBcnt  of  the  bishops;  the  campaign  of 'Jefib* 
nes ;  the  seizure  of  every  charter  left  by  his 
brother ;  were  then  as  acts  of  ordinary  justice 
at  home.  And,  when  the  city  itself  was  not 
safe,  we  shall  not  wonder  the  Massachnset'a 
bay  was  invaded. 

.  Mr.  Wallace  has  not  chosen  to  argue  the 
right  of  ultimate  judicature  in  this  oourt  and 
in  the  House  of  Lords.  He  leaves  me,  there* 
fore,  at  large,  with  tbe  obiervations  I  made  on 
that  point ;  and  with  a  coacession  thus^far  at 
least,  that  there  is  no  argument  from  ezpe- 
rieoce  to  the  contrary. 

The  hut  stress,  on  the  close  of  the  argo*  , 
ment,  was  placed  on  tbe  expedience  and  neces- 
sity  of  the  power  of  legislation  continuing  is 
the  crown  ti(l  the  legislature  of  the  island  ac- 
tually sat. 

This  aiigoment  would  ^  far  indeed ;  it 
wouU  ultimately  prove  that  in  the  recess  of 
parliament  tbe  crown  is  arbitrary  legislator  of 
this  empire,  and  may  impose  a  permanent  tax 
on  Great  Britain  itself. 

But  the  constitution  has  happily  provided  a 
power  in  the  crown,  by  which  it  is  enablod  to 
obviate  sudden  emergencies ;  or  in  cases  not 
provided,  bills  of  indemnity  have  alwaya  ooa^ 
firmed  by  an  act  of  state,  what  was  required  aa 
an  exertion  of  extraordinary  power.  *  Salus 
populi  suprema  lex  csto.  No  quid  detiimeoti 
caperet  respublica ;'  affirming  and  strengthen* 
iog  the  general  rule  by  the  very  means  used 
to  protect  the  necessary  deviation,  aad  which 
nothing  less  than  such  a  solemn  judgment  of 
tbe  collective  body  of  the  state  allowing  its  na» 
cessity  can  protect. 

So  in  Grenada,  from  the  first  proctema* 
tion  in  October,  1768,  to  the  session  of  the  as* 
sembly  in  1765,  tbe  crown  biyl  similar  poweva 
tar  obviating  audden  emergencies,  amongst 
the  number  of  which  powers  a  permanent  tax 
cannot  be  esteemed. 

■  1  have  now  had  the  honour  of  submittiiig  to 
your  lordships  what  considerations  occurred  to 
me  in  reply  to  Mr.  Wallace's  aigoment,  cC 
which  it  w(^M  ill  become  me  to  speak  with 
disrespect ;  I  shall  only  say  that  it  appeare 
fairly  answerable  in  the  manner  1  have  sob* 
mitted. 

And  now  1  trust,  I  may  take  leave  of  tiita 
aul^eGt  by  congratuhiting  my  olient  (for  if  better 
argumeuls  were  to  haye  been  found,  Mr.  Wal- 
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koe  wonld  have  disoovered  Ihem)  wiUi  bcioir 
aecnrey  and  atanding  on  a  ground  which  wiR 
warrant  my  applioatioo  to  the  Court  for  jodf- 
■leot  for  the  plaintiff. 

Curia  ulteriuB  advisare  vult, 

[Note,  After  the  argument  lord  Mansfield 
naid ;  The  cause  has  been  very  well  arpied. 
There  is  one  thing,  however,  which  neither  of 
you  have  defined  precisely.  Have  yon  any 
idea  a  colony  can  be  settled  by  British  subjecU 
without  the  intervention  of  the  crown? 

Mr.  Alleyne.  If  subjecU  settle  on  an^island 
wiiftbabited,  for  instance  a  shipwrecked  crew, 
they  cultivate,  they  inhabit.  If  the  crown 
claims  this  island  as  a  settlement  by  its  own 
subjects,  they  have  a  right  .to  say  give  us 
a  constitution,  govern  us  by  the  laws  of  Eng- 
land or  not  at  all.  If  it  demands  a  tax  they 
have  a  right  to  say.  No :  till  it  be  demanded 
leplly  in  a  constitutional  mode. 

liord  Mansfield.  All  colonies  have  been  es- 
tablished by  grants  from  the  crown.  I  do  not 
mean  it  as  material  to  this  question,  but  that  it 
should  be  understood  no  colony  can  be  settled 
without  authority  from  tho  crown.  As  to  the 
flootrine  of  those  cases  in  Salkeld,  I  do  not 
think  much  of  it ;  it  is  venr  loose. 

Mr.  Alleyne,  To  meet  the  whole  argument 
in  the  cause,  1  at  first  stated,  that  this  colony 
was  settled  by  authority  of  the  crown. 

Lord  Mamfieid,  1  understood  you  so ;  let  it 
•tand  for  another  argument] 


Afterwards  in  the  same  term  on  the  5th  of 
May  1775,  it  was  ari^ued  by  Mr.  Macdonald 
for  the  plaintiff,  and  Mr.  Hargrove  for  the  de- 
fendant^ nearly  to  the  effect  following : 

Mr.  Macdofudd.  This  is  an  action  brought 
•gainst  a  custom-house  officer  in  the  island  of 
Grenada  for  money'  had  and  received.  The 
object  ia  to  recover  a  sum  of  nioney  levied  by 
the  defendant  as  a  doty,  and  paid  by  the  plain- 
tiff; but  paid,  he  contends,  without  legal  con- 
sideration. 

There  is  a  special  Vln'dict,  which,  after  what 
Ims  been  argued  so  fully  and  with  so  much 
perspicuitv,  it  will  be  only  necessary  fur  me 
10  point  of  form  to  stato  very  shortly^ 
"^  The  iory  find  the  island  of  Grenada  in  -the 
West  Indies,  was  in  the  possession  of  the 
French  king,  and  conquered  bv  the  British 
arms ;  that  there  were  several  customs  paid  and 
payable  to  the  French  monarch,  upon  goods  ex- 
ported and  imported  from  and  into  the  iskmd. 
They  find  the  surrender  of  the  island  to  the 
Jciog  of  Great^Britain,  in  February  1769 ;  in 
the  articles  of  which  the  inhabitants  are  re- 
oognised  as  British  subjects,  and  the  same 
protection  and  privileges  granted  as  to  the 
<ilher  colonies  of  America.  And  that  they 
ahould  not  be  obliged  to  bear  arms  against  his 
most  Christian  rouesty,  while  the  then  war 
continued,  and  the  &te  of  the  island  remained 
undetermined ;  that  they  should  teke  the  oath 
af  allegiance ;  that  they  tbottld  be  governed 


bv  their  own  laws,  until  his  majesty 'a  pleanur^ 
soouM  be  further  known.  / 

They  find  the  treaty  of  the  10th  of  Fcbroa« 
ry  1763,  by  which  the  French  king  renoonoes 
Nova  8ootu^  Canada,  and  other  countries  to 
the  king  of  Great  Britain ;  and  in  October 
1763,  the  king  of  Great  Britain,  by  his  pro- 
cipmation,  assuring  the  inhabitants  of  his  new 
conquests,  and  amongst  them  Grenada,  of  bis 
paternal  care ;  and  that  be  has  given  order  to 
bis  governors  that,  so  soon  as  may  be,  they 
ahali  call  assemblies,  with  power  to  the  go- 
vernor, with  consent  of  the  council  apd  ^pre« 
sentatives  so  assembled,  to  make  laws  as' near 
as  may  be  conformable  to  the  laws  of  Great 
Britain:  in  the  mean  time  all  persons  may 
confide  in  his  majesty's  royal  protection,  and 
the  benefit  and  enjoyment  of  the  laws  of  Eng- 
land. Then  the  proclamation  proceeds,  and 
constitutes  a  council  to  determine  all  civil  and 
criminal  causes  according  to  the  laws  o^  Great 
Britain ;  the  jqry  find  a  second  proclaroation 
in  March  1764,  reciting  the  benefit  of  a  spefdy 
settlement  of  the  island  of  Grenada  and  the 
other  islands;  directing  a  aurvey  of  lands,  and  - 
a  certain  number,  of  men  and  woinco  to  be 
maintaineil  on  the  lands  under  penalties ;  they 
further  find  that  his  majesty,  by  his  letters  pa* 
tent  in  April  1764,  made  Robert  Melville,  esq* 
his  governor  in  the  island,  in  the  room  of  go- 
vernor Finfbld,  to  act  under  instructioos  given 
and  to  1)0  after  given,  ordering  him,  as  soon  as 
sitoation  and  circnmstaoces  will  admit,  to  call 
assemblies,  with  full  power  to  make  and  or. 
dani  laws,  statutes  and  ordinances,  for  the 
welfare  and  good  government  of  the  people 
of  the  island  of  Grenada. 

Afterwards  by  letters  patent  the  20th  of 
July,  1764,  they  find  a  ttx  imposed  by  daim 
of  prerogative  in  the  same  manner  as  in  the 
ishind  of  Barfaadoea  the  SOth  of  July  1764,  of 
four  and  a  half  per  cent,  on  commodities  ex* 
ported ;  they  find  the  defendant  levied  the  tax, 
and  plaintiffpaid  it. 

The  verdict  farther  finds  the  action  brought 
by  consent  of  the  attorney-general. 

I  am  humbly  to  contendbefore  trour  lord- 
ehips,  first,  that  no  such  tax  could  oe  imposed 
by  prerogative. 

And  secondly,  that,  admitting  the  crown  br 
prerogative  was  entitled  to  have  imposed  wwok 
a  tax,  his  majesty  by  his  proclamation  of  Oe* 
tober  1763,  prior  to  the  instrument  for  nking 
such  tax,  has  waived  that  right. 

Your  lordship  finds  by  the  special  verdici 
that  the  island  of  Grenada  was  conquered  by 
the  British  arais  in  February  176d«  and  by 
treaty  surrendered. 

i  take  it  to  be  clear  that  the  sovereign  of  tha 
state  conquers  not  for  himself  personally,  but 
for  the  state :  and  according  to  this  1  have  a 
great  authority,  which  I  shall  beg  leave  to  cite 
to  your  lordship. 

vattel— He  says,  it  is  asked  to  whom  the 

conquest  belongs,-  the  prince  or  stete  P   Thta 

question   ought   never  to  have   been  asked. 

Whose  are  the  arms;  whose  the  expeacef   if 
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be  conqnered  ai  bis  owo,  yet  whose  blood  is 
shed  ?  If  be  used  mercenary  troops,  does  not 
be  expose  bis  state  to  the  resentment  of  tbe 
pncisy  ? 

I  collect  from  the  same  author,  who  lays  it 
down  as  a  priociple  of  the  law  of  nations,  that 
if  an  uninhabited  country  be  planted  by  British 
subjects,  all  the  English  laws  (which  are  tb^ 
birCfa  riitht  of  ever^  subject)  are  there  im^ 
mediately ;  but,  it  it  be  a  couauered  state 
which  baa  laws  of  its  own,  those  laws  remain 
there  until  others  are  provided. 

Lord  Manifield,  Does  he  quote  any  autho- 
rities? 

Mr.  Macdonald  continued.  Ai\er  a  country 
is  become  part  of  the  state,  lie  seems  to  teke 
it,  as  a  principle,  that  it  partakes  of  its  consti- 
tution ;  and  therefore  Aot  to  think  authorities 
necessary. 

Lord  Coke's  Reports— <Calvin's  case— that 
the  kin^  uiay  alter  or  change  the  laws  of  a 
conquered  country,  but  till  he  dotli,  the  forqaer 
laws  remain.  This  can  only  mean  fiagrante 
belio  that  be  may  do  it ;  or  in  countries  where- 
in the  whole  legislation  is  in  tbeking. 

Salk.  411,  the  difference  of  the  facta  in  that 
case,  prevents  my  quoting  to  your  lordsliip 
the  decision  itsell*;  but  upon  the  general  piyn- 
dple  what  the  Court  laid  down  was  thus :  In 
the  case  of  an  uninhabited  country,  all  laws  in 
force  in  England  are  in  force  there  ;  but,  Ja*- 
maica  having  been  a  conquered  country,  and 
not  found  parcel  of  the  British  dominions,  tbf 
laws  of  Jamaica  stand  in  power  till  others  are 
appointed. 

[Lord  Mansfield  said  upon  this,  the  opinions 
are  Yery  loose,  and  with  a  total  ignorance  <>f 
facts:  Jamaica  was  conquered  by  Oliver 
Cromwell ;  f  believe  none  of  the  conquered 
tubjecis  remained.  It  is  absurd,  that  in  the 
colonies  they  should  carry  all  the  laws  of 
Sngland  with  them;  they  carry  onl^  such 
as  are  applicable-  to  their  situation :  I  re- 
member It  has  been  determined  in  the  coun- 
cil :  there  was  a  question  whether  the  sta- 
tute  of  charitable  uses  operated  on  the  island  of 
Veiris:  it  was  determined  it  did  not^  and  no 
laws  but  such  as  were  applicable  to  their  condi- 
tion, un  less  expressly  eAaoted .  ] 

I  would  fiirther  remark,  tbi^t  where  the  words 
"  king.otrsovereiffo"  in  treatises  of  general  law 
«re  introduced,  I  would  understand  them  ac^ 
cording  to  the  nature  of  the  state  of  which 
Jkhey  are  spoken,  or  to  which  to  be  applied. 
Those  wnrds  of  Grotius»  **  Uex  H  regnum," 
Iransbte  them  into  Dutch,  1  should  call  the 
i(tates  (general  the  king  or  sovereign  ;  and  if 
into  English  •*  ki^  and  .parliament."  I  don't 
contend  that  the  formal  part  of  tb/t  law  of 
England,  but  that  the  legislative  part,  goes  thi- 
ther* if  1  *m  right  in  my  idea  of  the  law  of 
^tionst,  it  confines  the  power  of  the  con- 
queror, merely  within  the  time  of  convict,  and 
whilst  the  sword  is  the  only  law  to  which 
^itber  .aide  €^  i^C^S  >(^t>  wb^  a  country 
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aarrenders  to  tjie  British  arms,  wbeo  military 
government  ceases,  What  can  come  in  but  the 
law  wjiich  govffAs  every  particular  subject; 
the  legislatiou  of  Great  Britain?  Vl^hen  the 
sword  is  oncf  slieathed,  1  cannot  conceive  of 
the  existence  of  any  other  power  but  the  legis*' 
lative  power,  the  consiilutional  law,, or  govenu'. 
ment.  The  forms  of  their  constitution  may 
and'  must  remain  tHI  the  executive  power  dif- 
fuses those  which  obtain  in  his  other  domi<2 
nioas.  I  take  ii  ikni  laying  on  imposts  with- 
out consent  of  parliament  was  one  oi'  the  gn^t 
points  on  which  the  Revolution  turned ;  an(| 
another  revolution  much  earlier ;  and  Maffna 
Charta,  and  almost  innumerablestatutes.  When 
we  talk  npon  this  subject,*  the  present  stale  oif 
things  is  always  out  of  the  question  :  1  shali 
therefore  discuss  the  topic  freely. 

Ix>rd  Cok^  in  his  treatise  on  the  statute  ot 
talliage  says,  no  subject  shall  have  'money  le- 
vied on  bun  without  consent  of  parli9n)ent ; 
and  alter  ^oes  farther  and  savs,  no  man,  that 
is,  I  eooceive,  who  can  ciill  himself  a  British 
subject,  though  in  another  countryj  shall  bo 
taxed  without  his  representatives. 

Here  upon  the  prmcipie  of  the  law  of  con» 
quest,  by  what  reason  .can  the  power  extend 
over  the  conquering  people  themselves ;  shall 
those  who  conquered  with  him  share  the  fate 
of  the  conquered?  It  would  be  repugnant  to 
every  (irinciple  of  reason,  and  to  every  writer 
upon  the  law  of  nations. 

Vattel,  page  92,  lays  it  down  as  a  prindplo 
of  the  law  of  nations,  that  wherever  a  natiofi 
settles  and  establishes  a  colony,  that  jqo\iu^j 
becomes  a  part  of  the  dominion,  and  all  that  li 
said  of  the  parent  state  applies  to  the  colony, 

Grotius  says,  tliat  subjects  settled  in  a  conn- 
try  carry  the  same  privil^es  they  left  behind 
them. 

What  is  the  difference  between  scttfing  in  § 
cotintry  uninhabited  or  inhabited?  As  to  the 
executive  power  it  is  thi^  :  they  must  wait  tbo 
dii*ectiOns  of  that  power;  as  to  the  legislative^ 
the  law  is  the  same  to  il\em  as  that  wiiich  go-; 
verns  me,  and  every  man  who  hears  me. 

162i,  March  17th,  S5th,  a  bill  brought  intf 
council'.-^lt  was  that   which  restrained  thj . 
fishery.  ' 

The  journal  of  the  House  toys— The  Mj 
cretary  said  this  is  a  conquered  country,  it  if 
the  king's ;  you  have  nothing  to  do  with  it.i 
the  parliament  held  they  were  nart  of  the  do«.. 
minions  of  the  state ;  they  say  the  penalties  and 
forfeitures  fire  void,  as  not  being  by  aatborit]^ 
of  parliament. 

.   Sir  £.  Coke  said,  how !   not  subject  to  par-  ^ 
liament  1  why  they  pass  by  the  king's  letteif 
patent  ? 

To  be  sore  it.  is  true  the  king  cannot  flrftn) 
penalties  and  forfeitures  ^  for  that  wotud  be 
imposing  a  tax  under  C/olour ;  and  it  is  proved 
demonstrably  the  prerogative  of  the  crown  ha4 
not  that  power  over  tbje.m. 

[Lord  Man^eld.  I  take  it  tboie  penaltiei 
.  were  recoverable  bece.] 
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The  conseooence  id  the  very  next  charter 
was  a  gn'ant  or  a  free  fishery. 

Id  the  charter  ^aoted  to  Mr.  Peno  there  is 
this  remarkable  clause,  that  do  impositioD  shall 
be  levied  oo  the  coloov  without  cooseot  of  the 
proprietor  and  assembly,  but  by  act  of  parlia- 
Ikient  in  England.    Calais  was  a  colony. 

[Lord  Matufield.  W^as  Calais  a  colony  ?  It 
was  ceded  by  the  treaty  of  Bretigny .] 

'  Lord  Vaughan,  290,  states  writs  of  Non  Mo- 
lestalido,  issuing  out  of  Chancery  to  the  mayor 
of  Calais,  and  divers  writs  of  error. 

With  regard  to  the  other  parts  not  colonized, 
all  mandatory  writs  issued  hence  as  they  might 
do  to  any  part  of  the  king's  dun.inions.  Lord 
Vaughan,  but  without  precedent,  says,  wriu  of 
error  might  issue  to  Ireland  ;  I  don't  find 
however  that  remedial  writs  ever  issued,  but 
mandatory  writs. 

The  conquest  of  Wales,  by  Edward  the  first, 
has  already  been  very  fully  considered,  and  I 
find  no  reason  to  dejiart  from  the  ground  then 
taken.  The  language  of  that  king  was  that 
every  part  of  his  dominions  not  in  his  possession 
was  feudatory  to  him,  *  quia  in  propnetfitis  do- 

*  minium  totaliter  conversa  et  tanqoam  pars 

*  corpori  annexa  et  unita.' 

From  the  conquest  no  instance  of  any  but 
the  legal  authority  exen^sed. 

The  conquest  of  Ireland  is  the  next.  Co.  4th 
lost,  sava  that  H.  2  ordered  the  biws  kept  in 
England  to  be  observed  in  Ireland,  and  that 
be  sent  a  transcript.  Leiand  considered  this  as 
merely  declaratory  of  the  necessary  conse- 
quences of  the  laws  already  received. 

In  Harris's  Hibemia,  from  the  records,  a 
grant  to  Felix  Stephens,  with  the  wardships: 
this  could  not  have  been  constituted  without 
manner  of  recovering  according  to  the  laws  of 
England. 

Lord  Holt  says,  (which  concurs  with  this  ar- 
gument,) it  was  not  the  mere  conquest,  but  the 
subsequent  settling,  which  let  them  into  the 
•ame  rights  with  the  other  subjects. 

In  Mr.  Petit,  80,  to  shew  the  Commons  of 
England  sat  separate  before  the  S7  H.  3,  a  re- 
gister is  cited. 

In  the  28th  of  Henry  the  third,  by  the  queen 
regetot  to  the  archbishops,  bishops,  &c.  of  Ire- 
land, to  assemble.  Therefore  Ireland,  Wales, 
Scotland,  all  partook  of  the  constitution ;  all 
were  and  are  exempt  from  taxation  by  prero- 

Ektive.    I  have  spoken  already  of  Pensylvania ; 
e  same  argument  will  apply  to  the  other 
colonies ;  the  same  to  Grenada. 

But  secondly,  even  if  the  colonies  are  not 
fzempt  from  such  taxation  by  prerogative,  ex- 
cept the  king  waive  and  renooDce  it»  has  not 
ibe  king  barred  his  right  P 
■  The  capitulation  requires  liberty  of  selling 
Unds.  They  are  allowed  to  sell  them  to  Bri- 
iifh  sobjects. 

_  They  desire  the  laws  of  Antigua  and  St. 
Christopher's,  which,  except  a  few  local  ordi- 
nances, are  the  same  as  in  England,  and  they 
#re  promised  in  answer  that  they  shall  be  Con« 
•idtred  as  British  au^ects. 


October  7, 1763.  That  all  persons  may  refy 
on  the  royal  favour  of  Great  Britain  till  the  as- 
sembly can  begot  together,  courts  of  justice 
are  to  be  erected,  with  authority  o? er  causes 
criminal  and  Civil,  as  near  as  may  be  to  the 
laws  of  England. 

Then  in  March  it  ia  taken  for  granted"that 
they  have  relied  on  the  encouragement  and  as- 
surances of  the  former  proclamation,  and  a  sur^ 
vey  and  distribution  of  lands  is  ordered. 

Then  by  the  patent  creating  Mr.  Melville 
governor  of  Grenada  and  the  other  islands,  he 
is  ordered  to  call  an  assembly  as  soon  as  pos- . 
sible,  for  the  purpose  of  making  laws,  lean 
see  nothing  stronger  than  the  language  of  the 
proclamation. 

That  proclamation  was  said  to  be  executory. 
"  The  calling  an  assembly  is  merely  discre- 
tionary in  the  governor."  Shalf  the  effect  of 
the  proclamation  he  suspended  on  that  event  f 
Must  we  construe,  <*  I  give  the  law  of  Eng- 
land until  yon  have  an  assembly"  to  this, 
"  You  shall  not  have  the  laws  of  England  till 
you  have  an  assembly  ?" 
'  The  legislature  of  the  colonies  might  make 
such  addition  of  local  ordinances  as  they  should 
think  fit. 

One  of  the  benefits  is  this  proclamation. 

On  what  anthority  was  the  proclamation  f 
The  king  had  no  right  to  levy  the  tax  SOth 
July  1764,  unless- under  the  patent  in  April. 
We  need  only  compare  the  dates. 

But  it  is  said  there  is  no  law  at  all.  If  the 
king  has  not,  who  has  f'l  answer,  the  supreme 
legislative  power  of  the  state.  ^The  stamp- act 
pHsvailed  at  that  time. 

It  is  a  principle  in  contracts  between  politi- 
cal bodies  contracting,  still  more  necessary 
than  between  private  persons,  that  the  grant 
once  made,  can  never  be  recalled,  and  cannot 
be  released  till  the  conditions  of  the  contract  are 
broken  by  the  one  or  the  other. 

This  compact  is  what  every  speculative 
writer  requires  in  his  closet ;  what  practice  re« 
quires  in  all  ages  between  nations;  and  which 
mutually  and  irreversibly  bound  both  parties.. 

As  to  the  island  of  St.  Cbristophrr^s,  the  opi- 
nion of  lord  Hardwicke  and  sir  E.  Nortbey  it 
observable. 

They  certify  they  have  prepared  a  draught 
of  several  laws  of  four  and  a  half  per  cent,  on 
the  conquered  partof  St.  Christopher's,  as  far  as 
they  thought  the  condition  would  permit,  con-, 
formably  to  the  proclamation  1703,  which  was 
in  the  time  of  the  war. 

Sir  Philip  Yorke,  in  the  year  1722,  and  sfr 
Clement  Worge,  attorney  and  solicitor  gene- 
rals, were  asked  how  far  the  king  could,  by  his 
prerogative,  levy  a  tax  on  the  island  of  Ja- 
maica. They  answered,  that  if  Jamaica  ia 
still  to  be  considered  as  a  conquered  country, 
the  king  das  that  right ;  but  if  it  be  in  the  situa- 
tion of  the  other  islands  the  tax  cai^not  be  levied, 
unless  by  act  of  assembly,  or  of  English 
parliament. 

[Lord  MentfiM^^l  believe  your  report  ie 
wrong.] 
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It  WM  nid  the  tax  was  expedient.  Jf  it  is 
meant  that  it  is  expedient  to  them  to  have  their 
money  taken  from  them  (but  1  cannot  oooceive 
how  that  should  be)  the  tax  is  rery  expedient: 
hot  1  have  no  doubt  the  Court  will  consider 
whether  it  is  lawful^  and  .upon  that  g^round 
rest,  with  good  expectation,  the  cause  of  the 
plaintiff. 

Lord  MaruJUlfL-rThty  allow  the  validity 
of  the. letters  patent  of  176i,  so  far  as  they  an- 
nul the  poll  duty ;  this  comes  in  lieu  of  it. 

N4te,  It  seems  it  was  never  paid  after  the 
conquest,  and  there  was  an  interval  of  two 
years. 

Mr.  Hargrave.  My  lord;  when  1  consider 
the  great  importance  of  the  questions  arising  in 
this  cause,  aud  how  ably  and  learnedly  they 
have  been'  argued  by  the  gentleman  on  the 
other  side,  1  nq|l  myself  under  extreme  diffi- 
culties ;  and  I  wish,  that  tbe  task  of  answering 
such  learned  arguments  had  fallen  upon  some 
person  more  cafwhle  of  acquitting  himself  of  it 
than  I  am. 

Two  questions  have  been  made  in  this  cause ; 
•ne  is  a  general  question.  Whether  the  king 
by  his  prerogative  has  a  ri^ht  to  tax  a  con- 
quered country  ? — The  other  is  a  more  pani- 
cnlar  question ;  and  that  is.  Whether  the  laland 
of  Grenada  at  tbe  time  of  imposing  the  duty  of 
four  and  a  half  per  cent,  was  to  be  considered 
as  a  conquered  country  ? 

My  lord  ;  it  is  not  accessary  to  debate  gene- 
rally, what  is  the  effect  of  oonnuest,  or  what 
rights  the  conqueror  has  over  tne  people  con- 
quered. To  destroy,  to  kill>  to  despoil  and  op- 
press, are  pretensions  I  should  be  shocked  to 
ar^e  in  favour  of.  But  there  are  some  righu 
which  must  be  allowed  t6  tbe  conqueror;  and 
he  has,  as  I  apprehend,  a  right  of  making  laws 
to  goTem  a  conquered  people.  If,  indeed,  he 
ooosents  to  stipulations  in  their  favour,  they 
coBtronl  the  legislative  power  of  the  conqueror ; 
and  ought  to  be  rigidly  observed.  But  if  there 
is  a  submission  without  ary  particular  terms, 
then  tbe  full  soverei{(nty  vests  ra  the  conqueror ; 
and  he  has  the  legislative  power  without  any 
other  rules  to  direct  him  in  the  exercise,  than 
those  which  natural  justice  and  equity  pre- 
scribe.^ Such  is  the  general  doctrine  in  respect 
to  a  conquered  country ;  and  under  tbe  quali- 
ficationa  J  have  stated  the  rights  of  the  con-- 
queror  to  exist,  I  spprebend  my  learned  friend 
will  scarce  think  proper  to  deny  them.— ^But 
though  the  general  proposition  may  be  true, 
still  little  can  be  inferred  from  it  to  explain, 
what  powers  and  what  prerogatives  the  king  of 
Grreat  Britain  is  entitled  to  exercise  over  the 
countries  he  obtains  by  conquest.  The  general 
doctrine  only  shews,  that  the  conquered  cotro- 

Ctry  becomes  subject  to  tbe  dominion  of  tbe  peo- 
eoonqoering:  but  how  such  dominion  is  to 
exercised,  in  what  persons  the  powers  of 
legislation  are  vested,  depends  upon  their  own 
kws  and  customs,  and  the  form  of  thdr  own 
MDSlitotkni  and  gevenmcnt. 


IftbekingofFranee  makes  a  conquest,  the 
sovereign  of  course,  as  soon  as  the  conquest  is 
made,  assnmes  the  sole  legislation  of  the  peo* ' 
pie  conquered. 

In  the  case  of  a  mixed  government  likeoursi 
the  legislative  power  over  a  conquered  country 
may  be  in  the  king  only,  or  in  the  king  and 
the  two  Houses  of  Parliament.  It  might  be  a 
Question  of  some  difficulty  to  decide,  in  whom 
the  legislative  power  ought  to  reside  in  suob 
caseaccordiog  to  our  constitution,  if  there  were 
no  precedents  of  law  to  guide  and  direct  ut« 
But  unless  I  am  greatly  deeeived  the  point  lias 
already  been  determined:  and  all  the  autho- 
rities which  are  to  be  oset  with  upon  tbe  sub- 
ject, uniformly  conciur  in  the  doctrine,  thst 
the  power  of  imposing  laws  upon  a  conquered 
country  belongs  to  the  king  as  a  part  of  hit 
prerogative.  It  has  beeh  objected  by  your  lord- 
ship, that  the  cases  which  were  cited  upon  th^ 
former  argument,  as  well  as  those  now  cited 
hj  my  learned  friend,  were  so  full  of  inaocurm* 
cies,  that  they  were  not  much  to  he  depended 
upon.  So  far  as  regards  historical  tacts,  I 
agree,  that  the  observation  la  just:  but  with 
respect  to  the  principle  of  law,  the  case*  are 
dear,  strong,  and  uniform,  and  all  of  them 
ascribe  to  the  king  the  prerogative  of  imposing 
laws  tipon  a  conuuered  country  in  terms  thi 
most  explicit.  What  countries  fall  under  that 
description,  whether  Irelsnd,  Wales,  or  other 
countries  which  have  been  mentioned  fall  under 
it,  the  authorities  differ  about:  but  in  respect 
to  the  doctrine  of  law  there  is  not  tbe  least  ilis- 
agreement. 

The  earitest  ca^e,  in  which  1  find  any  thing 
upon  the  sulnect,  is  Cslvin's  case ;  and  I  wiH 
state  to  the  Court  so  much  odt  of  that  case  as 
is  applicable  to  the  present  subject.  Lord  Coke 
mentions  in  Calvin's  case,  that  a  distinction  had 
been  taken  between  countries  vested  in  tb« 
king  by  conquest  and  countries  coming  to  him 
by  descent.  This  gave  occasion  to  an  enquiry, 
whether  tbe  king  bad  greater  p6wers  over  the 
former  than  over  the  latter ;  and  it  was  agreed 
by  the  judges,  that  he  bad ;  and  that  on  a 
country  obtained  by  conquest  he  had  authority 
to  impose  laws.  In  reporting  this  doctrine, 
lord  Coke  mixes  with  it  another  distinction  be-, 
tween  Infidel  and  Christian  countries,  which  is, 
now  justly  exploded.  But  this  ought  not  to 
prejudice  the  other  part  of  the;doctrine,  which 
IS  not  liable  to  the  same  objection-^—- 

Lord  Mansfield,  Don't  quote  the  distinctloii 
for  the  honour  of  lord  Coke. 

Mr.  Hargrave.  My  lord,  I  cite  the  case,  not 
on  account  of  the  distinction  between  Infidela 
and  Christiana^  but  for  the  doctrine  assented  t» 
by  tbe  iudges  in  respect  to  the  right  of  the  king . 
over  all  conquered  countries.  Though  the  dif* 
ference  derived  from  the  religion  of  the  coun- 
try may  be  abaurd  and  unreasonable,  still  there 
may  be  other  parts  of  the  case  not  liable  to  ob- 
jection. Lord  Coke,  dcscrilnng  the  king's  power 
over  a  conquered  country,  says,  **  He  may  al 
pleaawra  alter  and  change  tbe  laws  of  th« 
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kirigdoiD :  bat  till  he  dott  make  m  alteratioo 
the  ancient  laws  remaia.'^  So  that  according 
to  the  opinion  in  thia  caae,  the  k\tg  has  the 
coAnplete  power  of  chaogtng  the  law6  of  the 
omqaerM  people,  as  be  tbhiha  proper  and 
eonvenh;nt.  He  may  gWe  them  the  Uwa  of 
Bngflaud  or  any  other  laws:  bdt  iftbeEntj;!ish 
laws  are  once  given,  from  that  tittie  the  king's 
prerogative  of  imposing  laws  ceases;  and  lord 
Coke  agrees,  that  then  their  laws  ekn  only  be 
changed  by  act  of  parlimnetft.  This  doctrine 
from  Caltin's  case  n  of  importance :  for  it  is 
the  opinion  of  all  the  judges,  and  not  altogether 
eztrajndMal,  being  an  observation  on  a  dis- 
tinction, which  had  been  made  by  the  counsel 
against  Calvin;  who  dMinguisbed  between 
conntrles  acquired  bv  totKfttM,  and  kingdoms 
oomihg  to  the  king  by  descent;  and  asserted, 
that  conntrles  of  eondnest  afs  parcel  of  £ng 
land,  because  acquired  by  the  arms  rad  treasnre 
of  finglaad,  and  that  sdch  comitries  imtfie- 
diatety  become  snbjet;t  to  the  hiw  of  England. 

^  But  this  is  not  merely  the  doctrine  of  lord 
Coke's  time,  the  name  prerogative  has  been  tA- 
tribitted  to  the  ct^Wn  in  all  cases,  in  v^hieh  it 
was  deoessary  to  consider  the  subject  both  be- 
fore and  since  the  Revolution.  Indeed  no  case 
Itti  arisen,  which  required  a  judicial  opinion ; 
iMt  there  have  been  several  cases,  in  the  arga« 
uent  of  which  the  doctrine  in  Calvin's  case  has 
l^en  mentioned  and  observed  upon ;  and  in  all 
flif  them  it  has  been  asserted  both  by  the  judges 
lind  countel  as  law. 

'  The  first  case  I  shall  mention  is  Button  and 
Howell,  Hill.  3  James  3,  in  the  King*^.bencb, 
tM  afterwards  in  pariramerit.  It  is  in  8  Mod. 
159,  And  in  Shower's  Pariiamentary  Cases  24. 
This  Case  was  an  action  brought  against  the 
governor  of  Barbadoes  fbr  fktse  imprisonment ; 
•od  the  counsel  for  the  plaintiff  agreed,  that, 
according  to  Calvin's  case,  the  king  may  fra- 
pose  laws  upon  a  conquered  country,  but  de- 
nied that  Barbadoes  was  A  conquest.  The 
0Minte]  for  the  plaintiff,  whose  interest  required, 
that  the  doctrine  shonid  be  controverted,  if 
there  was  a  chance  of  doing  it  with  suc- 
cess, assents  to  it  without  hesitation.  The 
words  of  Shower  are,  ••  It  was  agreed  that 
according  to  Calvin's  case,  upon  the  conquest 
df  an  infidel  country,  alt  the  old  laws  are  abro* 
i^ted  eo  imtantCf  and  t|ie  king  imposes  what 
laws  he  pleases ;  and  in  the  case  of  the  conquest 
of  a  Christian  country  he  noay  change  them 
at  pleasure  and  appoint  such  as  lie  thinks  fit." 
The  reporter  goes  on  and  says,  **  though  Coke 

3uotes  no  authority  for  it*'  (which  is  a  mistake 
f  the  reporter,  for  lord  Coke  cites  the  case  of 
Irehittd  and  other  instances  in  which  the  crown 
M  exefipiaed  sqch  a  power)  "  this  may  he 
dbnsonant  to  reason.  But  it  was  denied  that 
Barbadoes  was  a  conquest.  It  was  a  colony  or 
plantation,  and  that  imports  the  conA-ary,  and  by 
Aich  names  these  plantations  hare  always  gone 
in  le^rs  patrat,  proclamations  and  acts  of  par- 
liament." The  boQ%  then  cites  sonoe  atflhori- 
ti^  to  prove,  that  Barbadoes  Was  a  plantation  or 
MMT  i^ttkaicDtisf  SoglirfiiiM'witlktIifrlihig** 


consent.  Here  your  lordships  wilt  obaer^e^ 
that  tlie  sole  question  was,  whether  Barbadoev 
shoold  be  deemed  a  colony  or  a  conqnest ;  and 
it  seems  to  have  been  agreed  by  all,  that  if  it 
w«s  a  conquered  country  the  king  had  aiitbo<« 
rity  fo  impose  laws.  But  this  case  was  hefbrw 
the  Revolution. 

Blanchard  and  Galdy,  which  has  been  at 
frequently  mentwneil  to  your  lordship,  is  (he 
next  case.  It  was  after  the  Revolution,  and  ia 
in  Coroberbatch  238,  and  4  Mod.  215,  and  S~ 
Salkeld4]l.  The  question  in  that  case  was, 
whether  selling  the  office  of  deputy  provost 
marshal  in  Jamaica  was  ^within  the  statute  of 
Edw.  6,  and  the  Court  held  that  it  did  not  cx^ 
tend  to  Jamaica,  because  it  being  a  conquered 
cootoy,  the  laws'of  Engknd  did  not  extend  to 
it  tilt  introduced  by  the  conqueror  or  hia  siic« 
cesaors,  meaninpf  clearly,  the  king,  for  the  word 
*  soccessorS'  will  not  apply  to  parliament.  I 
wiH  not  repeat  to  your  lordship  the  words  of 
the  report  in  Salketd,  as  they  have  been  al- 
ready Slated  more  than  once. 

Another  case  since  the  Revolation,  in  wMchr 
the  doctrine  is  mentioned,  is  in  2  Peere  Wil<( 
liama  7^,  and  there,  my  lord,  it  was  said  by  the 
master  of  the  Rolls  to  be  determined  by  the 
lords  of  the  privy  council,  that  if  there  be  a 
new  uninhabited  country  found  out  by  Engtlsh*- 
men,  as  the  law  of  England  is  the  birthright  of 
every  subject,  so  wherever  thev  go  they  carry 
their  laws  with  thdm;  but  where  the  king  of 
England  conquers  a  country  it  ia  a  different 
consideratioQ,  for  there  the  conqueror  by  saving 
tke  lives  of  ^  the  people  gains  a  right  and  pro- 
perty in  the  people,  in  cOnieqoenoe  of  wfaicb 
be  may  impose  upon  them  what  lawi  h^ 
pleases. 

Lord  Man^M,  It  is  ill  expressed  in  the 
report ;  I  take  it  the  master  of  the  Rolls  did 
not  express  himself  so. 

Mr.  Hargrove,  My  lord,  these  are  the  only 
ca«>s,  in  which  I  find,  that  the  general  doc- 
trine in  respect  to  the  king's  prerogative  over  « 
conquered  country  has  come  into  question. 

But  there  are  instances  in  which  the  king 
has  adoally  exerted  this  prerogative  of  giving 
laws  Ui  a  conquered  country. 

The  first  instauce  is  that  of  Ireland.  Mf 
lord,  anthors  differ  very  much  in  their  ophiioni 
about  the  manner,  in  which  the  laws  m  £n#-> 
land  were  introduced  into  Ireland.  Lord  Cose 
in  Calvin's  ease  considers  king  John  as  havin|f 
given  the  laws  of  England  to  Iceland.  The 
words  are—**  If  a  king  has  a  Christian  king-i 
dom  by  conquest,  as  king  Henry  the  9d  bait 
Ireland,  after  king  John  had  gtven  nnio  them, 
being  under  bis  obedience  and  subjection,  tiNi 
laws  of  England  for  the  government  nf  thstt 
coliutry,  no  succeedmg  khig  coald  alter  the 
aane  without  parliament."  Cabin's  case,  f- 
Co.  176.  Here  lord  Coke  treats  Ireland  aaii 
conquered  country,  and  king  John  as  gtfiotf 
laws  As  a  cowytefor.  feat  in  the  4th  InstiiaiB 
kmg  Henry  Iht  9d  is  said  to  have  partly  Hh 
trodaccd  ibem  heftie;  aotf  there*^  IMM 
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^its  seT«ra1  r«coHf  of  the  mgn  of  Henry  3, 
Hi  whieh  kin^  Joim  is  bM  to  have  ordttned, 
that  the  laws  of  Esgland  ahoalii  be  observed  in 
Ireland.  But  one  of  them  expresses,  that  be 
introdaced  them  with  the  common  consent  of 
all  ill  lt«laod.  Tfie  words  of  the  record  are, 
«*  cmMuetudines  et  leges  regfni  noctri  Angfo 
qoas  boD»  menDoris  Johannes  rex  pater  noster 
de  <»mnauDi  onntnm  de  Hibemift  consensu 
teneri  statait  in  terrik  illA,**  4  Inst.  349.  From 
the  record  and  other  circomstances  attending 
the  eaBqaeol  of  Ireland,  Mr.  Motyneux  in  his 
arifttiiiait  against  the  authority  of  the  English 
paHianMnt  to  bind  IrelaiHl  by  statutes,  has  in- 
ferred, that  the  laws  of  England  were  not  im- 
f9md  upon  the  Irish  as  a  conquered  people, 
Ml  w#r«  extended  to  them  at  their  own  desire 
iad  with  their  own  consent.  But  sir  John 
Davis's  account  of  the  introdoetion  of  the 
Ssgliah  laws  into  Ireland  seenss  the  roost 
agreeable  to  history ;  and  aocordti^  to  him 
Ihey  were  not  established  *  stmni  et  semel' 
over  the  whole  country,  but  gradually,  first 
over  flo  moeh  of  the  country  as  was  posaesaed  by 
the  Enf^b  colonists  in  Ireland,  and  at  length 
over  the  other  parts  of  the  island,  as  the  kin'g 
IrocD  tkae  to  time  thought  proper  to  extend  the 
pralectioo  of  the  English  laws,  which  was  not 
universally  till  the  3d  year  of  James  1,  who  by 
proclaoaation  declared,  that  he  received  all  the 
natives  nnder  bis  royal  protection.  Sir  John 
Davia'a  Reports,  101  to  108,  and  his  book  on 
the  causes  why  Ireland  was  not  subdued  till 
the  beginning  of  the  reign  of  Jaroea  the  1st. 
The  fbrtber  particulars  on  the  subject  will  be 
found  in  Pfyn  on  4  Inst,  sir  Matthew  Hale's 
Historv  of  the  Common  Law,  the  1st  vol.  of 
Leiand's  History  of  Ireland,  Nicholson's  Irish 
flislorical  Library,  and  two  controversial  tracts 
en  tbo  English  parliament's  power  of  making 
laws  for  Ireland  in  Harris's  Hibernica.  The 
two  tracts  were  written  about  the  year  1641  j 
though  nM>t  pnhlished  till  within  these  few  years. 
The  occasion  of  tl^e  controversy  wastlie  Act  of 
Adventurers  made  in  the  17th  of  Charles  1, 
which  declared  many  Irish  nertons  to  be  rebels, 
sad  disposed  of  their  lands  to  others.  The 
hract  against  the  right  of  the  English  parlia^ 
ment  is  said  to  have  been  written  by  sir  Rich* 
ftrd  BoUdO,  or  as  Mr.  Harris  rather  thinks,  by 
Mr.  Patriek  D'Arcy,  an  emiaent  hiwyer  of 
those  thiDOs;  and  the  tract  for  the  right  was 
writiea  by  sir  Samuel  Mayart,  serjeant  at  law. 
So  much  for  the  time  and  winner  of  introdoe* 
lag  the  English  hiws  Into  freland;  and  it  is 
ttmarkable,  tliat  howevet  the  several  writers 
di^r  in  explaiaing  the  mode  of  establishing 
the  BttflMh  laws,  there  i»  nef  one  who  denies 
the  right  of  the  king  of  Bnghind  to  impose 
hws  On  a  t»tic|iiered  eomtry  by  prerogative, 
tecefH  Mr*  MolyMux,  whose  argoments,  it 
knst  he  cowfeased,  baveateadeacy  ihsit  way. 
Bsoio  aettiaNy  attriiaiie  the  iatrodoetion  ef  t«e 
Eag NiA  lewa  to  an  exertioR  of  the  royal  pre« 
hgiUte,  Mti4  the  assertioH  seeing  well  fhonded 
k  foqp^et  i0  flSM^  {trts  of  Irchift^as  were  Mt 
EpgJish  colonies  ButwhtlevdrthelaglfAight 
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be  in  respect  to  Ireland,  all,  except  Mr.  Moly« 
neux,  agree,  that  the  constitution  invested  tha 
king  with  such  an  authority  over  a  conqodred 
country.  In  the  treatises  by  D'Arcy  and 
Mayatt,  Calrin's  case  is  partkuilarly  eom^ 
mented  upon  ;  and  both  writers  concur  iii  tha. 
principle  there  laid  down  as  to  conquered  eduttk. 
tries ;  and  both  recognize  it  to  be  the  law  af 
England ;  the  only  difference  between  them  m 
this  particular  being,  that  Mr.  D*Arcy  snp^i 
poses  king  John  to  have  introduced  the  laws  of 
England,  and  that  serjeant  Mayart  auppossi 
them  to  have  been  introduced  by  kinir  Henrr 
thegd.  -      "^       ■  ^ 

My  lor^,  Wales  is  another  instance  in  which 
the  prerogative  of  imposing  laws  either  has 
been,  or  as  all  the  hooka  agree^  might  hava 
been  exerted.  When  Edward  the  first  had 
conquered  Wales,  aome  of  ita  ancient  laws 
were  changed,  and  made  conformable  to  the 
hiwa  of  Eiyhiod,  though  the  greatest  part  of 
them  remained  in  force  till  the  87ih  of  Heiiry 
8.  But  it  ia  not  dear,  whe^er  tha  19th  af 
Edward  1,  aometimes  called  Statutom  Walte 
and  sometimes  the  atatote  of  RoHibad,  hy 
which  the  alteration  was  first  effected,  was  aa 
act  of  parliament  or  merely  a  royal  ehartev. 
It  is  printed  amon^our  statutes,  and  lord  Coke 
and  lord  Hale  eall  it  a  ^tute,  and  it  is  so  called 
in  Plowden ;  but  sir  John  Davis  calla  it  a 
charter.  Lord  chief  justice  Vaughaa  aeesw 
doubtful  what  it  is«  and  Mr.  Barringhm  in  hia 
Observations  on  ancient  Statutes  is  of  opiaiae, 
that  it  is  no!  astatale.  4  Inst.  239;  Hala^s 
History  of  Common  Law  tBt ;  Plowden  Itfi^ 
Davis's  Reports  114 ;  Vaugban  809,  and  Baiv 
ringtOD,  9nd  edit.  p.  84.  But  whatever  was 
the  mode  of  first  abrogating  thh  Welch  lawn 
and  substitothigtbe  fciws  of  Engfaiid,  lord  chief 
justice  Vaugban  allows  the  authority  of  king 
Edward  to  make  the  alteratien  without  aa  ae| 
ef  pariiameot.  In  speaking  of  Wales,  and  ef 
the  13th  of  Edward  1,  his  worda  are,  »  So  aa 
from  this  time  if  being  of  the  dominioaa  of 
the  English,  the  parliament  of  Eaglaad 
might  mako  laws  to  bind  it :  hot  it  was  aal 
immediately  necessary  ii  sbooM ;  bat  its 
former  kws  (excepting  in  point  of  sove- 
reignty) might  stiM  obtain,  or  sash  other  m 
Edward  the  1st  ahould  constitote,  to  whom 
they  had  safomiftted,  and  accordingly  thti^ 
laws  after  their  submission  were  partly  their 
oM  laws,  and  partly  new  ordained  hy  bifiii'* 

p.4oa 

Lord  Mansfidd,  ,  Edward  the  Ist  considered 
Wales  as  an  aotient  fief  of  the  crown  of  Eogr 
land.    The  statute  so  represents  it.  \ 

Mr.  Hmtgrait,  My  lord,  so  for  aa  Mi 
Vanghan  guea  the  aut^rity  is  the  aeme  ^  be» 
caase  he  treats  it  as  a  oeeqaesed  country,  and 
does  not  foead  himaelf  on  Wales  being  a  fief 
ef  the  kaig  of  Bagiaad.  He  cooaide«i  Weiat 
aa  havmg  suhmiiied  to  Edwavd  the  fivat  aa  fi 
^oai»qeeror$  and  the^ore  atlrihutea  to'hfnae 
power  of  iasposiBg  lawej  though  heiadaehlte 
fttl  wlMtherlM'  mm " 
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teratioii  oT  the  Welch  laws  was  made  by  the 
•nthority  of  parliaroent.  , 

I  am  DOW  come,  ray  lord,  to  America ;  and 
aball  state  bow  the  preroffative  has  been  exer- 
ciaed  there.  One  freneral  obser? ation  may  be 
applied  to  our  colonies  in  America  and  the 
West  Indies,  which  is,  that  all  of  them,  except 
•ome  of  the  few  ceded  to  as  by  foreign  states, 
whose  constitutions  bsTe  not  lieen  y^  Taried, 
derive  the  whole  frame .  of  their  gOTemment 
from  an  exercise  of  the  royal  prerogatiTe. 
Their  sroTemors,  their  councils,,  their  assem- 
blies ;  'iheir  courts  of  justice ;  all  originate  from 
giAs  of  the  crown.  Their  legislative  powers, 
even  their  powers  of  taxation,  flow  from  the 
came  source.  The  more  early  charters  from 
the  crown,  those  antecedent  lo  the  reign  of 
James  the  1st,  were  mere  grants  of  the  soil  of 
newly,  discovered  countries  without  fixing  sny 
form  of  government.  The  first  charter  for 
erecting  the  government  of  an  American 
colony  bears  date  tbe  10th  of  April  1606,  and 
.was  to  the  two  Virginia  companies.  It  is  wor- 
thy of  notice,  that  by  this  charter  the  king  vests 
the  powers  of  government  and  legislation  in 
such  as  should  be  appointed  by  a  council  of 
jiersotts  resident  in  London,  and  also  imposes  a 
duty  of  twe  and  a  half  per  cent,  on  mercban- 
.dixe  bought  and  sold  within  the  colony.  But 
this  was  before  the  Revolution,  in  times  when 
the  prerogative  was  too  often  carried  beyond  its 
due  and  constitutional  limits;  and  therefore 
.much  cannot  be  inferred  from  exertions  of  tbe 
prerogative  during  such  a  period.  However, 
even  since  the  Revolution,  there  have  been 
great  law^rers,  who  have  attributed  to  the  king 
a  prerogative  of  Uxing  such  of  our  American 
and  West  India  possessions  as  are  countries  of 
conquest.  The  case  of  Blanchard  and  Galdy , 
in  which  lord  chief  justice  Holt  and  the  other 
judges  of  the  King's-bench  recognised  the 
«loctrine  in  Calvin's  case  as  to  the  king's  gene- 
ral powers  of  imposing  laws  on  a  conquered 
country,  and  the  case  from  Peere  Williams,  in 
which  the  sam^  doctrine  was  laid  down  as 
law,  have  been  already  stated  as  a  eonfirmar 
lion  of  the  same  principle  of  law. 

The  instances,  in  which  the  kingV  partico- 
lar  power  of  imposing  taaws  on  a  conquered 
country  has  been  exercised  or  come  into  ques- 
tion with  respect  to  America,  shall  nqw  be 
mentioned. 

,  In  1686,  the  government  of  New  England 
being  seized  into  the  hands  of  the  crown  under 
a  judgmem  in  a  Quo  Warranto,  king  James  2, 
appointed  a  governor  and  council  with  power 
to  continue  the  former  Uxes,  till  they  should 
settle  other  taxes  under  this  commission.  The 
governor  and  council  passed  an  act  continuing 
the  former  taxes,  and  in  the  year  after  the  Re- 
Toltttion  (and  it  is  upon  that  account  T  speak  of 
the  case,  for  I  should  be  ashamed  to  mention  a 
frecedent  of  the  time  of  James  the  Sad  upon 
the  subject  of  prerogative,  unless  it  was  sup- 
ported by  the  opinion  of  those  lawyers,  who 
Mved  after  the  Revolution,)  lord  Sommers  and 
m  Qmrge  Tteby,  npoa  being  coosiiltcd  io  the 


case  of  one  Usher,  gave  their  opinion,  that  the 
officers  of  the  revenue  who  collected  suck 
taxes  were  not  liable  to  any  action  for  so 
doings- 
Lord  Mantfield,  The  king  appointed  the 
governor  and  council.  What  were  the  powers 
given  them  ? 

Mr.  Hargrove.  A  power  to  collect  former 
taxes  till  they  should  settle  other  taxes ;  and 
under  this  commission  the  governor  and  eoim- 
cil  passed  an  act  continuing  the  former  taxes. 

Liord  MarujUld.  That  appointment  respect-* 
ing  the  collection  of  taxea  was  temporary. 

Mr.  Hargrove,  It  was  the  year  after  the 
Revolution  that  lord  Bommers  an<i  sir  George 
Treby  gave  their  opinions.  Lord  Sommers 
and  sir  George  Treby  were  consulted  upon  the 
legality  of  such  taxes  in  1689. 

Lord  Mantfield,  They  were  attorney  and  so- 
licitor general,  I  believe. 

Mr.  Hargrove.  Their  opinion  ii^ng  given 
so  soon  after  the  Revolution  becomes  a  very 
stronif  authority,  unless  a  difference,  can  m 
established  between  a  tax  revived  and  a  new 
tax. 

Lord  Manifield.  How  do  you  authenticate  it  f 

Mr.  Harfrave,  I  have  the  case  in  my  band 
with  the  opinions  upon  it. 

Lord  Mantfield.  Is  it  official  ? 

Mr^  Hargrove.  I  believe  it  is  an  official  case. 

Lord  Mansfield.  Is  it  referred  to  them  as  of- 
ficers of  the  crown  ? 

,  Mr.  Hargrove.  It  don't  appear  in  whose 
name  they  were  consulted ;  but  most  probably 
it  waa  by  the  direction  of  the  crown.  [Here 
Mr«  Hargrrave  stated  the  words  of  lord  Som* 
mers*s  opinion.] 

Lord  Mansfield.  They  considered  the  charter 
being  vacated  as  if  it  never  hsd  existed,  and 
the  charter  was  out  of  the  way,  and  they  had 
no  particular  constitution  given  them  bv  the 
crown,  and  so  it  went  from  the  Revolutioii 
down  to  1694or  95  till  the  4th  ef  kin^  William, 
.their  present  charter  waa  given  them  in  the  4th 
of  king  William. 

[Here  Mr.  Hargrave  stated  sir  George  Tre- 
by's  opinion,  which  wss  much  to  the  same 
effect  with  that  of  lord  Sommers.] 

Mr.  Hargrave.  1  don't'  however  mean  to 
extend  the  doctrine  as  far  as  lord  Sommers  and 
sir  G.  Tieby  extend  it.  They  seem  to  make 
no  difference  between  a  conquered  country, 
and  a  colony 'without  a  government. 

Lord  ManMfield.  Yon  mistake  it,  the  charter 
being  totally  void,  they  could  have  no  aort  of 
government  but  that  which  the  oolonisa  that 
are  called  provinces  have.  Thejr  are  governed 
not  by  any  charter,  not  as  proprietory  govern- 
ments are  by  any  grant  or  patent,  but  by  the 
king's  commission,  and  instructions  added  to 
that  commission ;  and  in  process  of  time  they 
had  an  assembly  given  them  by  the  king^ 
commission ,  but  bad  no  charter.  The  two  gen* 
tiemen  meant  the  charter  was  vacated,  and  till 
he  gave  a  new  charter  it  DMist  be  go? cmed  by 
the  king's  < 
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Mr.  Hargrave,  There  are  still  more  recent 
cases  ID  respect  to  onr  American  possessions. 

In  1709  the  English  conquered  the  French 
part  of  the  island  of  St.  Christopher's;  and 
soon  after  sir  Edwsrd  Northey,  then  attorney 
general,  on  a  reference  to  him  by  the  prttry 
council,  reported  it  as  his  opinion,  that  the 
queen  mi^ht  by  letters  patent  impose  a  duty 
upon  f^poods  exported  firom  the  conquered  part, 
and  the  reason  he  gave  was,  **  that  the  queen 
bv  her  prerogatife  could  make  laws  to  bind 
places  obtained  by  conquest  and  all  that  inhabit 
therein."  Accordingly  a  duty  of  four  and  a 
half  per  cent,  was  imposed  by  the  queen,  that 
being  the  same  duty  as  was  payable  in  the 
EngTish  part  of  the  island  under  an  act  of  as- 
sembly. This  duty  ontlie  French  part  was 
continued  till  the  peace  of  Utrecht,  when  the 
possession  of  the  whole  island  .was  coofirmed 
to  Great  Britain,  soon  after  which  an  act  of 
assembW  was  passed  extendtngf  tliis  duty  of 
four  and  a  half  per  cent,  to  (he  French  part  of 
the  island. 

But  there  is  a  more  recent  case.  In  the 
rngn  of  the  late  king  the  assembly  of  Jamaica 
withheld  the  usual  grants ;  and  th|s  gafeoc- 
casionto  the  crown's  consulting  sir  Clement 
Worgeand  the  late  lord  Hardwicke,  then,  at- 
torney and  solicitor  ^nersl,  to  know,  whether 
the  king  had  not  a  right  by  his  prerogative  to 
impose  taxes  iu  that  island.  Their  answer 
was,  ■*'That  if  Jamaica  was  still  to  be  consi- 
dered as  a  conquered  island,  the  king  had  such 
a  right,  but  if  it  was  to  be  considered  in  the 
same  light  with  the  other  colonies,  no  tax  could 
be  impoaed  on  the  inhabitants,  but  by  the  as-, 
sembly  of  the  island  or  by  act  of  parliament." 
—It  is  in  Tain  to  ur^e  agayist  these  authorities, 
that  in  Great  BriUm,  in  Irehmd,  and  such  of 
our  colonies  aa  were  originally^  settled  by  emi- 
|;ranl8  from  this  country,  the  legisIatiTe  power 
n  not  entrusted  to  the  crown.  1 1  might  perhaps 
be  more  conformable  to  the  general  nature  of 
the  coDStitution,  and  it  might  be  more  conve- 
nient,  it  certainly  would  be  more  uniform,  if 
the  limits  of  the  king's  prerogati? e  were  as 
ctrcuoMcribed  in  a  conquered  country  as  iu  the 
realm  of  Great  Britain.  But  the  question  to 
be  decided  here  is  not,  what  would  be  the  best 
eoDStitiitioD,  but  what  the  constitution  actually 
is;  not  what  bounds  ought  to  be  set  to  the 
king's  prerogative,  but  what  its  limits  really 
are.  If  the  royal  prerogative  is  in  tliis  instance 
improper,  inconvenient,  and  dangerous,  it  is  the 
bttsineHB  of  the  British  parliament  to  correct 
and  reform  it,  and  to  reduce  it  within  narrower 
boanda;  hot  the  business  of  this  court  is  of 
another  kind. 

ljor4  Mamfield.  You  did  not  state' sir  Ed- 
ward Nortbey's  opinion  fully ;  his  opinion,  I 
^illreadit,  is  this;  ««The  law  extended  ori- 

E'oally  to  such  pari  of  8t.  Christopher's  as  be- 
Dtred  to  the  crown  of  England.  When  that 
law  was  made,  by  virtue  of  that  law  they 
eouM  iK»t  raise  the  diity  upon  the  conquerra 
part,  yet  her  majesty  may  if  she  so  pleases 
Mder  ih#  gceal  seal  of  England  direct  tod 


command  the  like  duty  tcbe  levied  dpon  goods 
to  be  exported  from  the  conquere<l  part,  and 
such  commands  are  law  there,  her  majesty 
by  prerogative  being  enabled  to  make  laws  t» 
bind  places  obtainjpd  by  conquest,  and  all  that 
shall  inhabit  therein/' 

Mr.  Margrave.  If,  my  lord,  I  have  soc- 
ceeded  in  establishing  the  first  point,  that  the 
king  has  a  right  by  prerogative  to  tax  a  con- 
quered country,  the  only  remaining  considera- 
tion is,  whether  at  the  lime  of  imposing  the 
duty  of  four  and  a  half  per  cent  the  ibiand  of 
Grenada  answered  to  that  description.  It  ia 
stated  in  the  special  verdict,  that  the  island  of 
Grenada  was  conquered  during  the  late  war  $ 
and  there  ia  nothing  in  the  terms  of  capitulation 
which  gitea  a  right  to  the  inhabitants  of  that 
island  to  the  laws  of  Eoghind.  By  the  5rb  and 
6th  articles  the  inhabitants  require,  that  they 
should  preserve  their  civil  government,  theit' 
laws  and  ordinances  with  respect  to  the  admi- 
nistration of  justice,  and  that  there  should  tie 
regulations  made  between  the  governors  of  his 
Brtuinnio  majesty  and  them  for  that  purpose'; 
and  in  case  at  the  peace  the  island  should  be 
ceded  to  th»  king  of  Great  Britain,  it  should  be 
allowed  to  the  inhabitants  to  preserve  their  own 
form  of  government  or  accept  that  of  St  Chris- 
topher's. This  was  what  was  demanded  on  the 
part  of  the  island,  but  the  demand  was  not 
oonnlied  with.  The  answer  wto,  that  they 
would  become  British  sulnects,  but  should  be 
continued  to  be  governed  by  their  present  laws 
till  his  majesty's  pleasore  should  be  known. 
So  that  the  articles  of  capitulation  neither  sti- 
pulate a  constitution  nor  laws  for  the  island  ; 
but  leave  the  royal  prerogative  as  free  and  un- 
restrained, as  if  there  had  been  a  snbmisaioii 
withou^any  terms.  But  the  great  difficulty  in 
the  cause  arises  from  the  first  proclamation,  by 
which  a  provincial  legislature  and  the  laws  of 
England  are  promiseoto  the  island  of  Grenada, 
and  the  commission  to  goremor  Melville,  by 
which  he  is  authorized  to  carry  that  promise 
into  efllect.  It  is  said,  that  these  instruments 
were  an  immediate  gift  of  the  British  consti- 
tution and  liberties,  and  of  the  English-  laws ; 
and  being  antecedent  to  the  letters  patent  for 
imposing  the  duty  of  four  and  a  half  per  cent, 
were  a  waiver  of  the  prero^^ati  ve  of  taxing.  It 
is  true,  that  an  administration  of  justice  accord- 
ing to  the  laws  of  England  was  to  take  effect 
immediately,  but  both  the  proclamation  and 
governor  Aelville's  commission  suspend  the 
calling  of  a  general  assembly,  till  the  cir- 
cumstances of  the  island  should  admit  of  a 
change  so  important.  It  was  lef^  entirely  to 
the  discretion  of  the  ffovernor  and  his  council 
to  decide,  when  it  should  be  proper  to  execute 
that  part  of  his  commission :  and  in  fact  it  was 
not  executed,  an  assembly  was  not  called,  till 
after  imposing  the  duty.  Before  the  first  pro4 
clamation,  the  king  was  the  lawgiver  of  the 
island  ;  but  he  thought  fit  to  promise  a  legis  • 
lalure  more  conformable  to  the  generSi  frame 
•f  our  government,  and  he  commissions  his 
governor  to  fulfil  that  promise,  when  the  state 
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-of  ike  iilatid  «liouM  permit.  Til  tbat  tiioe 
^etme,  f  aubmit,  Uiat  the  prerofi;ative  oootin^fld. 
1  submit,  that  the  king'a  legialati? e  powen  did 
^ot  eeaae  till  the  aaaeroMy  to  which  he  pro- 
niied  to  transfer  ihem  was  lulled.  At  a  aea- 
sooable  time  a  new  legislative  power  was  to  be 
OMMtiluted  :  but  till  that  time  arrived,  the  old 
4UMBy  howc^ver  arbitrary,  remained  ;  and  it  was 
not  the  tog'a  iuteotion  to  direat  himself  of  his 
jvemgatije  aoooer*  To  say  otherwise  is  sop- 
lifising,  tvat  the  king  ineaDt  to  leave  the  island 
lor  a  time  without  any  legislature,  and  to  quit 
Ilia  Jegialative  powers  before  the  assembly,  in 
^bicb  he  projoused  to«  vest  them,  was  called 
^to  .existence. 

.  I^Nrd  Mamsfieldn  There  are  three  instru- 
mania.  Tiiere  is  the  procbimation,  the  survey 
iB  Jfarch,  and  the  commission  to  the  governor. 
•  Hr,  HargroM,  J  did  not  mention  the  se- 
cond proclamation,  because  it  seems  merely  to 
ooooern  Ihe  survey  of  the  island,  and  the  man- 
gier of  grauling  crown  lands  to  new  settlers. 
.  Lord  Man^^ld.  It  recites  the  terms  of  the 
proclamation,  and  iaviles  settlecs  «paa  ihoae 
leraos. 

Mr.  HafMrwe.  But  then  I  aoawer,  it  sras 
1M  a  part  ot*  those  terms  to  waive  the  king's. 
I^verogativia  of  making  laws,  till  a  new  legiaTar 
4ure  was  cnnstitated  under  gwenor  JHelviUe's 
ppmrnisfioB.  A  premise  was  made  to  call  an 
aaa^mbly  when  thO'Circuttialanoes  of  the  ialaoid 
ahonkl  nermit ;  and  it  would  have  been  dis- 
mceful  not  t»  have  performed  that  promise. 
JB«I  it  was  performed.  AU  I  contend  for  is, 
thattill  actually  executed,  and  till  the  legis- 
|aUire  wis  eatablished  by  calling  an  assembly 
inosdcr  toauoc^iad.to  the  legislativ^e  power  of 
|he  cvtfwn,  the  king's  prerogative  remained  ihe 
(MUse  as  befooe.  Nothiag  further  occuni  to 
wm;  and  I  am  the  less  unwilling  to  trust  to 
the  few  observations  I  have  made  in  the  latter 
part  of  Ihe  cause,  becaase  it  was  4he  priocipal 
fobject  of  the  former  argument. 

.  Mr^  MaedonaU  in  ivplv.  My  k>rd,  aa  I  have 
ahre^kdy  troubled  your  lordship  toa  much  greater 
length  than  1  am  warmoted  in  doing,  and  as  I 
conceive  I  have  already  anticipated  roost  of  the 
fMrgumcnts  and  instances  mentioned  by  Mr. 
0argrave,  I  stialL  be  very  short  by  way  of 
reply. — I  shall  only  brinff  back  to  your  lord- 
ship's reooUectioa,  that  I  e6deavoored  to  ex- 
plain to  the  best  of  my  understanding,  that  the 
king  cannot  extend  his  prerugative  power  of 
imposing  taxes  beyond  the  tiaae  that  a  country 
becomes  Jt  regular  settled  part  of  the  state— by 
the  terms  of  proclamation  in  question,  he  ex« 
pressly  transfers  to  the  island  of  Grenada,  the 
hws  of  England.  And  to  impose  a  tax  without 
the  conourrence  of  any  other  body,  is  to  retcact 
|hat  gift :  but  Mf.  Hargrave  has  said  there  are 
precedenu,  though  not  very  strong,  which 
shew  the  king  baa  such  power  of  exercising  a 
precontive  of  taxation  over  a  conqoened  ooun* 
try.  One  he  meotioua  in  James  the  ist's  lame, 
iod  at  the  same  time  he  says  he  is  ashamed  to 
PQsntipn  another  ip^Jamea  the  Sd.    JinMsibe 


his  own  idea  of  prerogative,  conceiving  th^ 
emoire  to  be  made  up  of  so.  many  small  narcels, 
looking  up  to  him  for  support,  and  when  he 
drew  a  compariaon  of  hivsubieds  nntlerstandiog 
with  his  own,  he  held  that  they  were  in  pro- 
portion to  his,  as  a  platter  is  to  the  sun  in  the 
firmament,  or  as  the  brsss  nails  in  the  pommel 
of  a  saddle  to  Ihe  stars  in  the  heavens.^-My 
lord,  it  is  most  indisputably  4rue  in  the  general 
terms  in  which  the  proposition  is  laid  down, 
tliat  the  king  may  tax  a  conquered  country.  I 
have  admitted  that  he  may  during  the  war,  but 
tlien  and  then  only,  and  I  have  beard  no  answer 
to  the  arguments  by  which  1  confined  it  to  that 
period  ;  at  least,  though  the  king  might  have 
a  power  to  lay  on  a  tax  before  the  proclamation, 
so  soon  as  that  proclamation  was  made,  he  wai  red 
that  right,  and  by  virtue  of  it  allowed  them  a 
constitution,  which  was  established  completely 
the  year  after,  and  I  submit*  if  tliat  proclama.- 
tion  is  Of  er-ruled,  it  will  be  worae  than  if  it  had 
never  existed.  It  is  said  with  respect  to  the 
charters  of  New  England,  and  other  phices 
at  the  time  when  they  were  reaumed  into  th^ 
king's  bands,  4h(^t  gceat  lawyers  soon  afitev  thift 
Eevolntioogave  it  as  their  opinions,  that  thoae 
places  were  omuidsred  as  oopi^Mred-obuntfiei, 
and  in  the  same  situation  as  at  those  chartam 
had  never  existed.  I  conceive  no  precedent 
whatsoever  can  warrapt  auoh  opii&ioo,  but  aa  to 
all  the  cases  i|U0ted  by  Mr.  Haigrave  and  me, 
they  are  very  loose,  and  neither  can  avail  PHTr 
selves  very  much  of  .them  ;  but  slili  with  re- 
spect to  those  opinions,  they  talk  of  a  conquered 
country  without  saying  what  it  is  or  is  iu>t,  and 
1  hope  I  have  shewn  •  to  your  lordsbiip  that  ilL 
can  only  he  a  country,  held  by  the  sword 
alone. 

Lord  Mantfield.  What  he  says  of  the 
American  instances  is  this,  there  are  con- 
quered countries  amongst  them — New  York 
in  particular  was  conquered  fVom  the  Dutch, 
they  have  their  whole  constitution  from  the 
crown—that  is  what  he  says,  but  alwaya  that 
ailment  supposes  this  power  of  giving  a  con- 
stitution exercned  by  the  king  is  not  exclusive 
of  parliament,  there  cannot  exist  any  power  in 
the  king  exclusive  of  parliament. 

Mr.  Macdonald,  Mr.  Hargraveajt  the  same 
time  says  the  l^ing'a  proclamation  is  not  ool^ 
executory,  but  he  has  the  intermediate  po^er 
of  imposing  taxes  until  the  assembly  cui  sit"-*- 
uow  if  jthat  proclamatmn  was  not  capable  ef 
giviii|r  these  people  a  constitution,  which  it 
doe#  inasmttch  aa  it  gives  them  «tbe  laws  of 
England  to  all  eternity,  they  mwt  remain  ap 
a  conquered  country,  and  the  crown  hasjiol 
the  power  of  doing  that  act  which  can  fiv/a 
them  the  benefit  of  a  legislature  which  ev9i|r 
other  colony  has;  if  this  proclamation  do^  n^ 
give  it,  what  is  the  consequence  oCthat-— wIm^ 
your  lordship  ^ys  undoubtedly  must  be  tma<-p> 
the  parliameitf  can  never  be  excluded,  butlbe^ 
there  will  be  a  double  legislative  authority  o*«r 
Ihli  couotryi  and  pprUidiMnt  w»y  deme^  ma^ 
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tbe-ldag  another,  «ad  thef  wiU  b»  sab^ct^to 
the  miaeriM  of  a  double  g^Fernment. 

Mr.  Jiiit.  Wiiiet.  If  not  it  the  case  with  them 
all— when,  a  legislatiTe  power  is  ffi^en  then 
thej  aie  sobjeci  to  this  parltameot  also. 

Mr.'MaedanakL  True,  my  ]ord»  hut  I  metn 
there  is  a  doublesapeiior  go? emment  over  them : 
as  to  their  own  sohordimite  legislature,  I  don't 
cooeeif  e  that  to  be  so  very  material  as  to.  be 
dtned  ^ith  the  others,  namely,  the  king  sloiie, 
or  jointly  with  his  parliament,  and  much  of  the 
misery  of  denble  and  conse^oei^tly  uncertain 
gorernment  will  still  r^mam. — I  submit  to 
your  lordship  it  is  inconsistent  that  the  king 
•bould  thus  har^  the  legislative  autliority :  as 
to  the  psrljameut  having  it,  there  can  he  no 
doubt  of  that.  With  regard  to  the  opinions  of 
lord  Somroers  ami  sir  George  Treby,  they  were 

S'ren  on  circumstances  so  very  particular  that 
ey  cannot  possibly  apply  to  -this  case,  in 
vbich  uo  such  circomstances  are  to  be^foond  ; 
aod  with  respect  to  sir  £dward  Northey,  I  must 
remind  vour  lordship  tbat-he  speaks  of  a  coun- 
try behiby  force  of  arms,  and  his  ooioion  was 
that  it  intgbt  then  be  subject  to  the  king's  pre* 
rogative  only  ;  but  when  it  becomes  a  colony, 
that  is,  as|MK>n  as  the  legislature  was  established, 
that  prerogative  is  not  to  be  enforced. 

If  the  sense  of  the  parliament  was  wanting, 
there  was  a  bill  brought  in,  in  March  1749, 
in  order-to  make  the  king's  order  law  in  the 
colonies.  That  was  petitioned  against  by  erery 
ooe  of  the  colonies,  and  thrown  out. 

The  words  of  the  Declaratory  Act  of  6  of 
Geo.  3, 0, 12,  are  as  strong  as  possibly  words 
can  be,  declaring  the  (fower  of  legislation  and 
taxation  over  the  colonies  to  be  in  the  kipg  and 
parliament^  without  any  reference  to  the  king's 
sole  prerogmtive.  I  need  not  go  over  the  ground 
again,  for  beside  the  crude  ideas  which  1  ba?e 
soboiitted  to  the  Court,  the  learned  gentleman 
who  went  before  me  has  sufficiently  answered 
etery  objection  in  the  first  argument ;  where- 
fere,  trustiaig  more  to  bis  ingenuity  and  learn - 
ii^  than  nay  own,  1  hope  the  judgment  of  the 
Court  will  be  tor  the  plaiptiff. 

Lord  Mansfield,  If  neither  side  desire  a  fur« 
tber  argumeDt,  I  am  ready  toieive  my  opinion* 

Mr.  Hargrove,  My  lord,  1  am  desired  to 
raqoeat  a  further  argument,  and  when  I  con<- 
sder  my  own  inability,  1  hope  your  loirfship 
will  grant  another  argument. 

Mr.  Macdtmald.  1  am  instructed  to  repre- 
sent to  your  lordship  that  this  is  a  reveoue 
tax  requiring  an  iipmediate  determination,  ^nd 
to  say  that  we  shoold  be  glad  of  the  judgmeat 
of  the  Court  as  soon  as  possible.     ^  ,' 

Lord  Mamfidd,  Jt  has  been  argued  y.erj. 
well. 

Mr.  Hargrave,  My  lord,  it  is  the .  wish  of 
Mr.  Attorney  General  to  have  an  opportunity 
of  arguing  it,  the  cause  is  of  great  ioaportaoce, 
•—there  is  great  novelty  in  it.  - 

Lord  Mansfield,  I  have  said,  if  eith^  side 
deaire  another  argument  I  will  not  refuse  it. 

Mr.  Bargrave,  I  am  n^  pOfitivf  whether 
VOL.  XX. 


Bb.  Attorney  General  anthoriBcd  meto  any  thai 
he  desired  another  argument.  But  I  under- 
stand from  him  in  conveisation,  that  he  aneant 
to  argue  it  the  third  time,  which  is  one  reason 
for  my  present  application. 

Lord  Mansfield.  Let  it  sUnd  over  for  a  third 
argument,    i 


On  Monday  the  6th  of  June  it  was  moved 
for  farther  argument.  Stood  over  till  the 
Tuesday  se'ennight. 

Ihiesday,  June  14. 
It  was  entreated  it  might  stand  over  till 
Friday. 

Lord  Mantfield.^—l  don*t  see  any  inconve^ 
nience  in  going  over  till  next  term.  It  is  your 
own  deby.  It  is  absolutely  impossible  to  give 
judgment  this  term.  Suppoae  we  were  all 
agreed,  mfiny  matters  are  thrown  out'in  argu« 
ment  which  are  not  absolutely  neeessary  inths 
decision,  but  of  which  it  would  be  necessary  to 
the  Court  to  take  notioOi 

What  the  value  of  the  French  duties  msLf 
be,  I  don't  know :  it  does  not  appear  in  tto  • 
case.  Suppose  the  Court  should  be  against  tM 
imposition  of  those  duties  which  are  imposed 
in  Heu  of  the  Frelich,  there  wookl  arise  • 
question  concerning  those  duties. 

Can  you  have  any  doubt  upon  the  meet  nia* 
terial  amiment  ofail  P 

The  mat  question  made  in  the  second  argiw 
ment  by  Mr.  Macdonald,  I  think,  isone.of  tba 
greatest  constitutional  questions  that,  perbaps, 
ever  came  before  this  Court.  As  my  brotheff 
Astoto  is  absent,  I  wish,  prfncipally  upon  thfA 
aeoount,  that  it  may  stand  over.  It  is  impose 
s(bleit  abi^uld  ever  be  passed  over  in  silence. 

Mr.  Campbell  moved  th^t  judgment  might 
be  gif  en  upon  the  former  argument,  but  lord 
Mansfield  reminded  him  that  be  could  get  no 
farther,  because  it  must  necessarily  come  into 
the  Exchequer ;  and,  eveu  if  that  were  not 
the  case,  J^udgment  could  not  have  been  giveieC 
iu'the  term,  both  on  the  account  of  the  absence 
of  Mr.  Justice  Aston,  and  as  the  last  day  Would 
be  a  Wednesday.  ^ 

'      "      '«  .    » 

NwemberT,  1774.  .«  • 

The  Ckenada  cause  came  on  fhr  the  fbirif 
Argument  by  Mr.  Attorney  Generjail  on  the  part 
of  tlie  crown,  and  Mr.  Seijeant  Glynn  for  th«. 
plaintiff.  *      ' 

Mr.  Serjeant  G/ynn.— This  case,  one  of  the 
most  important  in  its  principles,  and  in  the  con-^ 
feqncBces  dependent  on  the  decision,  tliat  waa 
ef  or  argued,  comes  before  theCourt  on  a  special 
verdict,  stating  that  the  island  of  Grenada  was 
in  the  possession  of  the  French  king,  and  Cfm.^ 
quercd  by  his  Britannic  majesty's  arpis  in» 
1769.  The  inhabitants  permitt^ed  to  selLtheir. 
lands,  to  the  subjects  of  Great  BriUin  only,.hyi 
the  articles  of  capitulation  in  1763. 
.  Frocliimation,  reciting  the  benefits  from  «, 
regular  colonization;  promising  that 


M] 


IS  GECHlGfe  m.         The  CM  tfOke  Idmd  Sf  Grenada^         liffi 


hM  tNn%e  caned,  wM  novr^  CoMlKe  kfi!8: 
in  Alto'  niean  While  thfc  aabjecta  td  iMwfide  Ae^ 
ibal|!%e'govenied  by  the  la#s  of  England. 

ProvMmi  made  (ff  tespslatkw  1)6  be  executed 
by  the  gmrernor  9th  of  Nay,  17(S4.  Fatent  to 
the  geveroor  to  caH  aa  eaaembly  aa  aoon  aa 
convenience  shall  admit. 

Proclamation  20th  of  Johr  1764,  for  leryiog 
to  impost  of  four  and  a  baff  percent. 

£kat0d-r«s8edrirfy  called  about  theead  of  the 
year  1765. 
^  ^   State  of  costora  of  the  other  islands.    The 
imnost  by  assembly. 

State  of  Sr.  Chriatopber'a,  only  where  there 
is  a  difference  of  coHectiou ;  part  baring  been 
anbieet  to  the  kinff  of  Praoce. 
'  They  find  the  Tinpoat  levied  on  Ibe  plaintiff 
by  the  defendant ;  and  that  it  is  upon  the  ioa* 
Jnai  ao  levied  tbis  action  ia  brought.  And  eo 
,  the  whole  matter,  if  the  money  legally  col- 
lected, then  th^  find  for  the  defendant ;  if  not, 
Ibee  they  find  for  the  plaintiff. 

l^he  qoeation  ia— wbetber  tisa  king  baa  a 
pover,  without  acta  of  SMaemUy  or  parKar 
SMotary  ngulation,  to  impoae  any  lax  tpon 
IbeinbabitantaoftbeialaodofOrciiadar  . 

The  provisioa  for  peopling  fbe  island,  |be 
^loiniiaaiea  to  governor  MMVtlle  for  the  weU 
governing  of  the  kland,  are  both  -OMlmal. 
.  ]  cannot  help  taking  notice  ef  Ibe  principle, 
on  which  the  claim  of  the  king  ia  founded,  la 
Ibe  ralainaf  of  tbia  impeaitiov,  which  ia,  that 
the  king  baa  a.  right  to  eXerehe  a  deapetie 
power  Qwet  a  conquered  country,  annexed  to 
Ibe  dominion  of  cFreat  'Britain  $  and  that  iUa 

C»#er  ia  legally,  permaaentlv  and  oncoiinNikil^ 
y  in  him.  I  think,  tbongk  net  ndtecwary  «o 
thia  decision,  it  wttl  throw  light  open  mtoy 
points  contained  in  it 

if  it  could  bf  ahewn  that  the  law  bad  asserted 
this,  and  no  contrary  decisions  bad  d^ied  it ; 
ihat  the  course  of  history  proved  it;  that  It 
had  ever  been  asaerted ;  that  there  were  no 
fimea  in  which  the  exercise  of  it  b«d  been  (fl^ 
^uted,  or,  if  there  were,  that  it  bad  aeter  beeii 
judicially  contradicted ;  and  that  the  king  bad 
alwaya exerdaed  it:  however  unagreeing  with 
our  principlea  it  might  appear,  and  however 
dangeroua  to  the  consUtufion  that  the  king 
ahould  have  indepdndeat  domkikMi ;  yet,  if  it 
wave  ao  open  the  antboritiea  ai  aUled,  1  abnnid 
kald  it  a  rery  formidable  aminNBL  Bat  I 
koid  that  the  opioiona  have  been  ailenl;  that 
there  have  been  no  deciaions;  that  the  jcovrae 
of. our  history  baa  no  vestiges  of  it;  that  it 
Aever  baa  been  exercised ;  and  thiit  tftry  bint 
of  it  baa  been  rejected  with  diagndt. 

That  of  CatTin  waa  a  question,  whether  a 
poat-natus  of  Scotland  waa  a  natoral  bdrti  aab^ 
Mt  of  the  king  of  England,  after  the  Union ; 
It  tras  beM  he  waa,  because  the  centre  of  unity 
#aa  in  ibe  person  of  the  king.  No  neceaaicy 
of  entering  into  the  discnasion  whether  it  lib 
Ibrd  Cokeys  opinion,  or  of  the  judges. 

The  general  definition  if-^f  a  fcinffof  aeon- 
a  propoaition  ikliid  d<hrn 


^neted  peopwi 
genenul/. 


'««irifaaldbirmake4^iMit  of  a  Oiiili* 
tian  country,  tbebr  Ibwa  femain  tUt  be  gifnn 
tbeiM  othera ;  but,  if  he  ttakea  a  cMiqaeat  of 
liiifilfidel  sbuntry,  tiiey  are  pvsanmed  lo  haver 
no  laws;  he  may  glv«  tbeok  what  law  be 


but  goidied  by  natntal  jwtioe  and 
^ty  ,*'  I  quote  thia  not  for  ibe  aake  of  wbf 
thing  but  the  uae  t  shall  make  (ff  it  by  and  by^, 
shewing,  that  a  aubaequent  antbority  want  tw 
that  onU  :  and  ibis  waa  an  idea  wbicb  waa  nor 
received  by  yonr  lordftbip  the  last  term,  \M 
r^ected  wiih  a  dedaratlMi,  (hat  for  the  bononi' 
of  lord  Coke  it  ougbt  not  to  bt  apokcti  of  v  aa 
I  hope  it  never  wBI. 

He  is  speaking  of  a  king,  net  paitioifiariy  of 
tb«  king  of  thbi  country ;  if  it  were  to  be  an* 
derstood  to  belong  to  any  kmg,  it  would  be 
evidentl^r  wrong  as  to  Poland,  or  aa  to  the  tbe» 
eonatKotion  of  Sweden.  If  a  ctmqaeat  be  nuMla 
by  a  king  of  Peiand  by  a  Polish  armjr,  it  in 
made  not  to  the  king  personalty,  but  to  Ibe 
kmg  and  senate  of  Pdand ;  and  ao  of  Swedaa 
at  that  time. 

A  very  reapectable  anther  was  dtcd  to  yoiv 
lordabip,  by  Mr.  Macdonald,  wbo  very  Mf 
ai^ed  from  bia  book,  that  all  acquiahions  by 
conqoeat  are  made  for  the  state ;  and  are  tbere- 
fore  at  the  disposal  of  tfieae  who  make  them, 
that  ia  to  aay,  tbeatate  acoordhig  to  ita  aeveral 
oonatittttioiM,  and  diflerent  diatribiltiona  of  le« 
gialative  poweK 

In  agreement  with  thia  author,  who  aCatea 
the  doctrine  in  a  deciaive  manmt,  I  think  It 
cleair  that  the  conquest  made  by  the  atate  ia  for 
the  btn^&i  of  the  atate.  Execution  and  adttii- 
ttiatrsltidn  of  all  biwa  hi  Bngland  ia  in  dm 
crown ;  the  power  of  making  lawa,  aoeordin|^ 
to  the  constitution  of  ibe  stale  which  be  go- 
verna  here,  ia  In  the  crown  with  the  two  other 
parte  of  tbeiegislatnre*  When  lord  Coke  g[lvoa 
nia  opinion,  he  dinat  liave  taken  it  from  wrilera 
of  •geadral  htw,  and  those  for  the  moat  part  of ' 
absolute  monarchical  and  be  took  the  wor4 
•-king'  aa  a  general  word,  which,  hi  tbcfar 
sense  of  it,  comprehends  the  whole  conatitutiea. 

Objected,  that  k>rd  Coke'a  ancbority  meat  bn 
taken  otherwise,  becauae  it  baa  been  nndcr^ 
afood  in  other  caaea  to  belong  to  the  ade  power 
of  the  king;  and  it  waa  taken  on  thia  aniliw« 
rity,  the  king  had  the  right  of  making  inde- 
pendaht  htwa  over  a  conqueriMl  connivy ;  and 
that  a  king  w|M4n  the  name  aiale  even  asla* 
colony,  unless  otherwiaeprevided  by  charter. 

It  fa  aaid  thatinP.  W.  the  aame  point  wna 
determined.  But  P.  W.,  instead  of  apeaking 
of  the  bare  power  of  the  kbg,  apoke  of  ibn 
power  of  a  con<|ueror. 

The  conceasion  a4id  to  ^  tnad<e  by  air  Bi 
Shower ;  and  that  it  waa  Of  edaaequenee  to 
them  to  have  denied  the  poaition,  if  canable  of 
being  denied ;  waa  in  the  case  ef  an  island  not 
Ibbabited  when  first  pnaaed  by  patent ;  ao  if  a 
conqoeat  gave  aay  right,  b<s  aaid  It  meat  ba 
over  the  persona  M  the  conquered  people,  not 
OvH*  the  country. 

Upon  a  atate  of  the  hiatory  of  Jamaiea,  fttp^ 
poaiiion  of  foot  r 


am 


Cfi^vpMl^H^ 


A.  p.  m** 


[m 


Ihsti^apflkil'fiMlt.  Thai  pofiitjiMi,  ast  jntAljr 
reprobated  in  Calyin^a  cafe,  la  Cba  pq^pt  af- 
firmed. 

Tl^e  opimoQ  contended  to.  be  ift^led  in  tM 
case  of  Blancbard  i^nd  GaMjr«  ia  foiuii)? d  op 
mj  lord  Coke'a  taking  tbeni,  without  ^«V  pfir 
licj,  to  be  go? erned  arbitrarily,  apcordu^^  (a 
tbe  pleasare  of  the  king,  aa  be  abQuld  tbiok 
o^nity  and  jnatice ;  if  tbe  coneasaioii  be  apy 
thiitf  it  ia  to  be  applied  to  tbat  point ;  wbfcb 
OQf^bt  not  to  be  named  in  a  court  of  juatice. 
Thia  ia  the  principal  ground  of  a  oaae  vbioh, 
from  ita  inaccuracy,  gained  ao  little  weight 
witl|  your  lordabip  upon  the  last  arguoient  i  if 
there  bad  been  otheray  the  influatry  of  il^e 
learned  gentlemen  who  made  the  beat  of  tb^ 
bft  arganient  for  tbe  defendant,  would  have 
produced  them.  Taking  tbe  evpreaaion  from 
a  pablic  writer,  I  apprehend  my  Iprd  Coke 
meant  merely  to  atate  the  principle,  not  applied 
to  any  particular  country  ;  and  then  the  king, 
vben  applied  to  England,  meanrnot  the  king 
lolely,  but  tbe  king  and  parliament.  It  ia  tbe 
Doit  natural  ana  rational  conatructien^  and  is 
uch,  I  think,  as  the  argument  admits. 

I  think  it  can  nerer  escape  your  lordabip,^ 
tbat  m  V  lord  Coke,  writing  wiihoiit  precedents 
or  aotnority,  mnst  necessarily  refer  tp  the 
writera  of  public  law.  Mr.  Maodonald  biaa  well 
abtenred,  Uioae  writera  generally  used  tbe  word 
emperor  or  kiqg  aa  an  arbitrary  power  includ- 
lag  the  vrhole.  If  lord  Coke  la  supposed  to 
bare  laiif  down  the  point,  it  must  hare  been 
from  tbe  history  of  l)is  country,  and  that  tbe 
kbg  fron  the  earlieat  time  exercised  this  pre* 
logatire.  Though  I  should  not  have  laid  great 
Itress  upon  authorities  deduced  from  dark  and . 
BBsettled  timea;  nor  trom  our  Henrya,  or  even 
pur  ^  wards,  to  prove,  froorthe  exercise  of  an 
act  of  power,  tbe  legality  of  tbe  claim ;  (when 
freo  hi  tlui^  reiga,  when  tbe  great  charter  was 
giren,  tbtsre  were  so  manv  vioUtiona^of  it,  and 
so  maqy  afVerwarda,  and  ao  many  confirma- 
tioos  otjberwise  not  necessary.)  Though  for 
these  resaona,  I  cannot  allow  much  weight  to 
acts  in  claim  of  a  prerogative  in  those  reigns, 
there  ia  oo  inatance  of  an  absolute  authority  by 
Ibe  kio|r  over  a  conquered  coootrv.  I  oon't 
nnean  to  waive  the  benefit  of  what  naa  been  ao 
mgeniousl  V  argued,  with  reepect  to  tbe  inlro- 
doctioD  of  lawa  into  Ireland  by  the  charter  y 
but  I  tbank  Mr.  Maodonald  baa  produced  aa 
ar^meot  in  proof,  tbat  the  laws  of  £iiglattd 
cxuted  before  that  time,  aa  it  refera  to  tbem. 
:  I  tUok,  therefore,  aa  EogKah  constitul»oo 
bad  paaaed ;  and  in  general  that  it  ia  part  of 
the  duty  of  the  king  to  provkle,  that  the  £pg- 
lisb  constitution  aball  be  exenriaed  every  where 
over  a)l  theaubjeota  of  England,  however  fson- 
qnerad,  however  acquired,  or  wbererer  their 
aitualioii. 

The  power  of  promulgatioQ  of  lawa,  isauai^r 
of  laws,  this  a»akli04|  preparatiopjs  and  proper 
ragialatiaoa,  for  the  mirodpctioa  and  ezeculiaa 
of  tbaac  Jawa  in  a  ci^ontry  so  Ulely  receiving 
theas.  If  t^e  pe^ci^fpr  preregatif e.  Tbojgigh 
there  ii  mi  Mtecedent  titl#bjF  bfiA  fir  9Mt 


tiop,  U  cpn  only  be  e^Eerciaed  |iy  meana  ff  the 
truat  repPsed  in  tfea  ^rowo,  ao  ^  to  ^  appk# 
toi|«Bhfa^fitofthe'|pitjic.^  ; 

,  Tbp  enquiry  if  not  what  ^,  eKpadient  for  IHP 

jmvlim  good  of  mqpkiod  sp  wm  ¥  *iy|rt  ?f 

MWWOr  ar  ^api^blp of  beipg  l^W'l^*;  Wheee 
apw  Hwa  Uw^^  l|een  ^  \^  W^9+*W>  «'  <2# 
ones  to  be  altered,  ^  h^a-ajwaya  beep  by  the 
act  of  the  auprenpe  legislatipp  ppenl^r,,  etUMW 
liereos  pfjer  ti»e  atalipa  iq  Iretapd.  ^  |t  i^e  nro- 
fiding  for  Mia  ej^ecution  of  ^^  ^v^xeaX  nght  bp 
palled  legislatifui,  we  will  readily  allqw  this  le- 
tfislatiop  to  liave  alw^ya  aviated  in  the  kinjf. 
Qut  it  ifi  oeoessaryj  in  order  to  pfove  the  aor 
tfiofity  claimed  in  the  present  casf^  tp  shew 
that  the  king  baa  fbrpgaled.  alterpd  or  intro- 
duced '  laws.  Tbia  haif  not  l)een  dqoe,  thp  king 
baa  npver  exerciaed  aucb  an  authority  i  and 
the  very  eypreasion  of  imi  i^lca  of  such  a  r;gb^ 
has  been  rejected  with  resentment  and  indigna- 
tion aa  against  the  conatitutipu.  ' 
And  to  say,  if  allowefl,  that  the  king  IqfWa- 
tively  introduced  lawa  m  Ireland,  by  providipg 
for  their  being  received  and  exepoted,  la  to  aay 
that  he  pprformed  this  executive  trust ;  wbicli 
we  all  allow ;  and  if  this  be  meant  by  the  legit- 
latiott  ascribed  to  bim,  it  is  a  aaluUry  and  ne- 
cessary legislation.  I  know  jf  it  be,  it  bardly 
will  be  9fl  interpreted  as  belonging  to   that 

name. 

Wiih  regard  to  Wajes,  (I  presume  roanj 
other  instances  will  nyt  be  found  of  conquered 
countries,)  the  statute  haa  alwaya  been  consi- 
dered as  an  act  of  parliament.         ^ 

The  pecpliar  authority  given  to  fting  Edward, 
which  could  have  been  by  no  meana  necessarv, 
if  there  bad  been  a  legislative  power  absolutely 
and  independently  in  him  (and  which  powcf 
was  never exercised,and  was  held  by  the  judgee 
so  ill  airreeing  with  the  constitution,  aa  to  bp 
confined  to  the  person  of  king  Edward  1,)  giye» 
room  tor  a  alroog  inference  that  the  reguUtion 
was  not  originally  and  properly  in  him,  aa  of 
hiaown  independaot  right,  but  derivatively  frona 
the  parliament ;  and  that  ia  auch  a  manner  af 
to  be  at  least  confined  to  himself,  and  not  ex- 
Und  to  hia  successors. 

The  king  woukl  never  haVe  fdrniahe^  sncA 
ao  argument  against  the  exercise  of  legislativp 
authority,  had  that  power  then  resided  in  h*. 

All  thecaaea  have  been  the  objecia  of  pwl»- 
ipentary  rcgi^oos.  If  he  had  understood  it 
to  be  of  his  right  to  give  laws  ovirihoae  count 
iriesarbilrardy,  and  parliameoV  had  recof^ntzed 
this  eUiiF* ;  the  power  of  making  and  altering, 
the  power  of  abrQgaticyg  would  have  been  la 
him,  and  we  ahould  noiliaye  had  the  interpo- 
aition  of  parliament.       ..„..,      , .  w 

From  the  anther  cited  by  Mr.  Macdonaid,  | 
will  state  the  position. 


Thai  aU  compieato  are  made  for  thebeoetlt 
pf  the  conquering  aUte;  and  wherever  tbp 
peoiAft  aiw  compoaed  and  pay  allegiance,  m- 
Slead  of  cenatrained  aubmisaioo,  then  they  are 
subjects ;  and  owe  obedieppp  to  the  lawa  of  tbp 
pOiKimmg  stale,. and  haW  their  property  from 


fsit] 


WQEOUGE  III.         the  Cm  ofOuildand  of  Grenada^         [312 


WIen  this  conquest  wa«  made,  from  that 
iiour  wbeo  the  king's  right  was  recognized  aod 
ft  composition  made,  it  was  for  the  benefit  of 
the  people  of  this  country.  Here  particularly, 
its  conquest  being. made  with  a  Tiew  to  coloni- 
zation, it  is  establisbeil  hv  ibe  best  authority, 
that  of  lord  Vaughan,  on  tbe  qiieslion,  whether 
s  naturalization  in  Ireland  made  a  man  a  na- 
tural-bom subject  of  Great  Britain  P 

X'Ord  Vaugban — A  conquest  is  not  solely 
for  the  benefit  of  the  conqueror,  but  of  the  sub- 
jects ;  and  those  who  come  to  reside  there  have 
a  right  to  acquire  property ;  lands  by  purchase ; 
•—and  be  protected  in  all  those  particulars,  by 
the  laws  of  their  mother  country. 

The  inhabitants  then  of  Grenada,  are  the 
t  objects  of  all  those  provisions. 

They  may  acquire  jiroperty,  with  the  right 
of  residence  and  purchase ;  and  hava  the  other 
l:ights  of  British  subjects. 

As  to  expedience  or  value,  we  are  not  speak- 
ing to  the  Quality  but  the  legality ;  and  what' 
•ever  power  has  taken  a  part  has  the  same 
claim  to  half  or  the  whole. 

The  authority  here  contended  forts  iucon- 
sistent  with  that  ri^ht  which  Mr.  Campbell 
had  as  a  resident,  \i  nothing  else  was  afiected 
by  it. 

It  will  be  incumbent,  by  new  arguments,  to 
"prove  a  povirer  in  the  crown  of  disposal  of  these 
acquisitioQs,  without  the  concurrence  of  the 
constitution. 

Will  this  right  bear  the  examination  of  the 
laws  of  England? 

Ordinances  of  necessity,  on  instant  emer- 
agencies,  provisions  for  the  administration  of 
constitutional  rights-^I  shall  not  presume  to 
say  how  far  these  may  be  maintained:  but 
.  they  must  ezoire  with  that  necessity,  and  be 
occasional  and  temporary  only. 

In  the  present  case,  no  pretence  of  a  ne- 
cessity. 

A  conquest  of  the  people^  and  not  of  the 
lands,  must  mean  a  power  most  extensively 
taken  in  the  times  of  barbarism,  but  qualified 
in  these  times. 

Both  in  the  case  of  the  conquered  and  con- 
quering people,  the  laws  of  the  general  govem- 
tuent  are  upon  the  conquest  conveyed  thither, 
as  a  common  right  of  all  the  subjects:  but  they 
reiiuire  to  be  actually  carried  into  efiect,  main- 
lained  and  executed  b^  that  power  in  which  the 
'  execution  of  the  laws  is  lodged,  which,  with  us, 
is  the  king.  The  title  is  there  before  the  en- 
joyment ;  •  when  the  king  has  executed  that 
trust,  then  is  the  enjoyment. 

The  colonies  cannot  have  the  power  of 
enforcing  those  laws:  they  have  the  right, 
though  the  trust  is  reposed  m  the  king  to  ef- 
fectuate them. 

The  king  has  given  assurance  that  they  shall 

be  protected  in  all  their  rights,  honours  and 

possessions,  aod  the  free  exercise  of  the  Roman 

,  Catholic  religion — this  to  the  conquered  \  shall 

the  conquerors  be  in  a  worse  state  P 

The  king  has  provkted,  that,  as  immutable 
laws  may  become  inoonTenieDt,  therefore  there 


shall  be  a  local  one,  subject  to  alteratioo  bjr 
their  own  legislature. 

A  distinction  is  taken  between  Grenada  and 
the  other  isUnds;  I  answer,  the  grant  b  not 
a  matter  of  grace  and  favour,  hut  the  discharge 
of  a  trust.  If  it  be  a  gif^,  it  is  not  wvocable, 
but  an  irrevocable  right ;  what-distinctfon  then 
is  there  between  this  and  the  other  islands, 
whose  rights  the  king  has  recognized  by  re- 
ceiving the  imposts  as  abefievolende? 

What  power  antecedent  to  the  patent  bad 
existed  in  the  king,  is  annihilated  then.  Eves 
considering  them  ss  subject  before  to  the  sole 
law  of  the  conqueror,  and  not  as  subject  to  the 
legislative  power  of  the  state,  the  king  has 
waived  the  power  of  taxation  if  it  were  ad- 
mitted he  had  it  before,  by  granting  them  as- 
semblies to  tax  themselves. 

The  coostructioo  cannot  be  that  the  inha- 
bitants are  not  to  r^ap  the  benefit  till  a  future 
time :  this  is  so  inconsistent  with  the  end,  with 
the  construction  in  which  the  grants  of  the 
king  are  always  received,  and  the  benefit  de- 
signed, that  it  will  find  no  weight  with  your 
lordship. 

Taking  it  by  way  of  ar^ment  that  the  coo- 
quest  has  annihilated  their  ancient  law,  their 
law  cannot  have  been  annihilated  and  none 
given  them  in  their  place. 

If  their  ancient  constitution  is  gone,  the  lawe 
of  England  by  their  proper  force  introduce 
themselves. 

It  is  a  future  grant,  it  is  said — when  the 
power  is  given  them  to  call  assenciblies,  they 
have  a  provision  for  a  legislature:  1  don't  mean 
to  derogate  from  the  supreme  legislature. 

The  assembly  is  to  be  called  when  circum* 
stances  will  admit  and  convenience  shall  re- 
qmre :  so  it  is  here ;  but  yet  it  is  the  unalter- 
able privilege  of  this  country. 

The  people  who  should  come,  in  confidence 
of  the  promise  of  the  rights  of  British  subjects^ 
would,  according  to  this  construction,  coroi*,  and 
find  themselves  without  one  of  the /most  re- 
markable of  those  rights,  and  that  which  secures 
an  the  rest.  They  would,  on  coming  to  reside, 
find  themselves  sul^ect  to  an  arbitrary  dis-* 
posal  of  their  property,  aod  might  have  the 
whole  taken  away  without  their  own  consent. 

My  lord,  on  the  whole  of  the  case  I  presume, 
whether  as  a  conquered  people  or  as  colonies, 
they  had  a  right  to  tax  themselves,  and  were 
not  subject  to  imposts  under  any  claim  of  pre- 
rogative, without  their  own  consent. 

Secondly,  If  they  had  been  subject  to  taxes 
by  prerogative,  that  the  king,  by  his  prochi- 
mation,  has  concluded  himself  from  this  right; 

Mr.  Thurhw  (Attorney  General).  I  have 
ever  looked  on  this  as  one  necessary  ground  of 
argument  to  a  doubtful  question,  that  we  should 
see  and  attend  to  the  nature  of  the  claim,  its 
fitness  and  expediency ';  and  not  confound  the 
idea  of  it  by  substituting,  in  its  place,  aone- 
Ihing  of  a  Very  different  nature,  and  supposiog 
that  to  he  the  right  which  is  insisted  od  aod  in* 
tended  io  be  prof^.  ^ 
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If  1  had  beeo  to  contend  for  an  absolute  ia- 
^ependeot  le^pslative  power  in  hit  majesty,  I 
have  not  that  idea  of  aotboritieii,  or  of  the  da- 
lies  of  my  profession,  that  I  eould  have  en^^ 
myself  in  the  task  of  supporting  it.  Nor  should 
I  have  thought  it  a  proposition  fit  to  be  spoken 
of  in  any  place,  mucn  less  in  a  court  of  justice. 

Without  taking  that  for  my  gronnd,  I  mean 
to  insist  that  his  majesty,  as  an  article  of  exe- 
cutive power,  has  an  authority,  legislative  in 
Its  nature,  but  subordinate  to  the  supreme  le- 
gislature :  a  right  of  imposing  laws,  and  im- 
poweriug  others  to  impose  them. 

When  I  shall  refer  to  corporations  in  Eng- 
land invest^  with  powers  to  provide  laws  over 
part  of  the  dominions  of  the  king  of  England, 
from  which  they  were  distant,  and  not  natives 
or  inhabitants,  1  shall  think  myself  entitled  to 
contend  that  a  power  which  he  can  dele^te  he 
can  exercise  in  his  own  personal  authority. 

A  method  has  been  taken  which  requires  the 
right  to  be  considered  in  rather  a  diffei%nt  view, 
and  examined  in  a  different  mode. 

I  think  it  has  been  endeavoured  to  be  insi- 
nuated, or  rather  declared,  that  in  the  article 
of  conquest  the  laws  of  England  instantly  take 
place  in  the  conquered  country,  and  the  con- 
quering people  carry  the  English  laws  with 
them.  At  tne  same  time  that  this  point  has 
been  contended,  it  has  been  argued  that  the 
king,  by  his  executive  power,  was  to  establish 
those  laws. 

By  the  subordinate  authority  to  the  Lords 
and  Commona  (which  I  consider  as  bein^  as 
much  subordinate  with  regard  to  the  dominions 
acquired  to  the  king,  as  with  regard  to  the  state 
and  dominions  of  the  state  here),  the  king  re- 
gulates the  government,  and  requires  imposts 
from  the  country,  in  such  manner  as  he  sees 
requisite. 

But  it  is  said  "  only  particular  necessity  jus- 
tifies this  claim,  and  it  must  be  only  occasional 
and  temporary :  when  the  sovereign  authority 
has  found  it  expedient  to  give  laws  for  parti- 
cular local  necessity,  every  individual  carries 
with  him  all  the  laws  6f  England ;"  that  is,  it 
may  frequently  happen,  laws  subversive. of  the 
laws  given.  The  individual  then  will  have  a 
power  denied  to  the  sovereign. 

I  have  the  authority  of  the  same  celebrated 
author  (quoted  on  the  other  side)  that  there  is 
no  dtfierence  between  a  country  conquered  by 
the  arms  of  another,  and  discovered.  Vat.  s. 
203—210. 

It  was  stated  in  the  last  ailment,  in  order 
to  shew  wherever  a  country  is  conquered  it  he- 
comes  part  of  the  conc|aenng  people,  and  their 
laws  are  introduced  with  the  conquest,  that  in 
Calvtn'a  case  this  point  had  been  decided.  The 
question  there  was,  whether  the .  dominion  of 
the  conqueror  or  only  the  realm  is  included. 

The  laws  of  the  conquered  remain  till  altered. 
They  have  been  accustomed  to  them  as  modes 
of  regulating  and  disposing  poperty.  They 
know  DO  other :  if  there  be  better,  and  more 
complete  in  their  own  nature*,  they  are  satisfied 
iriib  their  own ;  they  have  been  Mcualomed 
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to  look  up  to  these  for  protection  on  all  occa- 
sions, and  to  eiijoy  under  them  all  the  blessi^ga 
and  eomfiirts  they  have  enioyed. ' 

The  question  is,  whether  by  the  laws  of 
Great  Britain,  which  are  the  only  rule  here^ 
the  king  has  been  adviaed  iustly,  and  acted 
within  the  compass  of  those  laws ;  or  whether 
tnose  laws  are  exceeded  ?  This  is  merely  the 
question. 

Aly  reason  for  stating  that  dominion  and 
property  were  acquired  by  con<|uest  was,  be- 
cause I  shall  infer  that  the  constitution  has  in^ 
trusted  (he  king  with  the  disposition  of  the  pro- 
perty, and  with  the  ordering  of  that  dominioii 
conquered ;  subject  to  the  legislation  of  the 
country. 

The  king,  both  In  conquests  and  colonies^ 
baa  had  this  right :  there  has  not  been  an  in^ 
stance  in  which  the  king  has  not  exercised  the 
dispotttion  of  the  laws  and  property  of  the  coi^ 
quered  country. 

He  baa  granted  by  bia  charter  the  island  of 
St.  John. 

The  king  may  exercise  the  right  of  disposing 
the  lands  conquered.  With  respect  to  the  laws, 
if  we  should  be  carried  back  to  the  conquest  of 
Ireland,  (which,  I  think,  remaina  iu  great 
doubt,  whether  by  Edward  or  king  John,  or 
whether  ^ideed  completely  till  the  reigii  of 
Elizabeth,  at  any  period)  the  great  loss  w  the 
records  of  Ireland  has  made  it  impossible  to  go 
into  an  accurate  discu&sion.  Lord  Coke  is  of 
opinion  that,  iu  point  of  fact,  Henry  the  aecond 
did  give  the  laws  of  England  to  Ireland.  King 
John  waa  not,  in  truth,  the  sovereign  of  Ire* 
land ;  the  actual  sovereign  waa  Henry  the 
.third.  It  was  not  till  after  two  descents  had 
been  cast  that  king  Henry  the  third  granted 
the  English  laws. 

Supposing  king  John  gave  them  those  laws, 
or  that  they  were  established  there  before.  It 
is  contended  this  was  a  mere  act  of  executive' 
power.  It  will  appear  to  what  extent  this 
power,  called  executive,  was  carried. 

On  the  Subject  of  the  English  laws  another 
ambiguity  runs:  that  it  is  not  only  the  laws  of 
property  and  punishment  of  crimes,  but  the 
political  laws  and  constitution  of  the  countrr. 

8up|}0se  the  king  could  not  make,  nor  autho- 
rize others  to  make  laws  occasionally,  the  au- 
thority of  parliament  would  be  necessary  to 
make  the  change. 

With  respect  to  Scotland,  whenever  they  did 
call  a  parliament,  it  was  bv  the  king's  com- 
mand and  instance,  as  at  Newark ;  and  it  is 
too  much  to  say  that  the  king,  in  the  cha- 
racter of  an  exeruttve  magistrate,  baa  a  right 
not  only  to  create  assemblies,  but  to  appoint 
their  meeting  ;  and  also  that  he  carries  with 
him,  as  a  part  of  merely  executif  e  power,  the 
power  to  after  laws.  ^ 

With  respect  to  Wales,  though  I  beliete  m 
my  conscience  M  was  in  fact  obtained  by  no 
better  pretence  than  that  of  the  sword,  yet  Ed- 
ward did  not  consider  it  aa  such. 

Plowden,  136.  There  ia  no  pretence  thai 
the  t^rdioancethea  made  was  by  king,  lordc» 
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and  ctaiilOM :  the  kioff  oentiderad  it  M,a  fiaf 
under  bis  pwp  oeriooal  doniniOD, 

With  refwa  to  many,  placet  in  France, 
taken  certainly  by  right  of  conqoeet,  and  ceded 
^  by  the  treaty  of  Bretigny,  mv  doubt  if,  wha- 
tber  the  English  laws  came  tbitber, 

With  respect  to  the  market  of  Calai«,  the 
resort  of  English  introdaced  the  laws  there, 
for  convenience,  bat  not  in  the  castle,  nor  ia 
the  town  of  Calaw. 

With  respect  to  Miborca,  the  laws  of  Eng- 
land do  not  take  place  there. 

In  the  year  1713  they  were  referred  to  cer- 
tain of  the  council,  the  archbishop  of  Canter- 
,  bucy,  and  others ;  in  the  year  17S7  somewhat 
was  done ;  in  the  year  1740  a  little  piors :  in 
175S  the  privy  cooncil  sent  ever  a  great  mul- 
titude of  laws,  but  the  war  interfered. 

[Lord  Ifeai^/tf.— This,  I  think,  was  sAer 
llie  complaint  against  goremor  Melville.] 

1606.  King  James  grants  a  charter,  with  a 
power  of  making  laws,  and  an .  exclusive 
.  Qshery,  from  34  to  35  degrees  of  latitude,  to 
t       the  corporation  of  Plymouth. 

It  is  said  this  charter  came  into  parliament. 
They  came  because  an  exclusive  6sbery  had 
been  granted  to  a  corporation  residing  at  Ply- 
mouth, with  a  power  of  imposing  nenalties. 

The  objection  was,  that  at  the  time  the  cor- 
poration of  Plymouth  had  not  aent  colonics. 

Charter  of  Massacbuset's  bay,  wiih  power 
to  call  assemblies,  granted  by  the  king ;  va- 
cated and  gmnted  anew  aAer  the  revolution 
iy  king  Williaro. 

1  observe,  when  a  passage  has  been  cited 
from  the  history  of  former  times,  it  is  the  cue- 
torn  to  say  they  were  bad  timea.  Where  ase 
we  to  look  for  the  history  of  this  coontry  but  in 
tboae  times,  separating  the  bad  from  t|»egBodf 

In  the  case  of  St.  Christopher's  there  were 
given  by  tfminent  lawyers  very  distiUfet  opi- 
nions,  in  favour  of  the  right  in  the  cjrtmu  to 
impose  dutiea.  I  doii*t  reooUect there  w^  any 
evidence  of  want  of  exercise  of  thai  r%ht ; 
yet  it  waa  contended  i^ainet  because  an  act  jof 
wsembly  tw«nty-6ve  years  after  granted  the 


Yet,  if  one  u^ae  to  infer  from  every  ael  that 
has  been  ntade  in  any  of  the  poliiicaTooDStitu- 
liOtts  of  this  country  that  there  wss  no  law 
before  that  act  was  made,  it  wopld  subvert 
fuostpf  the  most  important  la wsuf  this  cooetry . 

It  wu  said  the  king  might  have  enacted  a 
law,  but  only  before  the  time  qf  the  aetual  aur- 
xender;  but  that,  after  it  surrendered  to  the  se- 
Yereigu^,  it  becomes  part  of  the  cenonerif^ 
atate  in  a  diffeient right;  and  the sidwanoes 
orast  be  waiiy  temporary  tiD  the  king  and  par- 
liament provides  Uhers. 

From  the  moment  the  conquest  has  eeta- 
)blisbeditseif,fcom  the  iivtantin  which  he  has 
compelied  the  inhahitanta  to  give  up  tbepr 
urms^— there  is  not  any  hour  in  which  the 
parliament  cannot  bind  it. 

Bnpnese  this  ordinauee  had  been  befiwa  the 
capitufalion  and  9eiaion,  would  it  have  ceaeed 


becanee  by  the  treaty  of  pMoe  the  king  of 
France  ai^a^he  cedes  all  his  right  to  the  king 
and  crown  of  Great  Brit#in^  What  does  the 
treaty  more  than  afl^m  the  right  of  Great  Bri- 
tain, oy  ceding  all  right  or  pretensions  of  right. 
If  his  au^y  thought  fit,  after  ha? ing  im- 
poped  one  sort  of  laws,  to  give  another  repug- 
nant sort  of  laws,  or  the  parliament  were  to  do 
this,  it  would  be  by  an  authority  acting  in  sub- 
version of  the  first  i 

This  drives  on  to  another  inconsistency  upon 
the  claim  of  political  liberty . 

The  kinff  by  his  conquest  acquired  a  power 
to  provide  laws  for  his  sulQects,  a  power  whi<^ 
has  been  so  repeatedly  and  extensively  exer- 
cised in  other  instances. 

Hss  the  king  superseded  that  ngW  The 
proclamation,  it  is  said,  gives  the  English  laws 
to  all  the  sulQects.  It  was  said  that  it  pre- 
sumed the,  hi  wa  of  England  prevailed  in  the 
coontry,  and  that  it  made  a  proviaion  in  the 
commiasion  to  be  given  to  the  judges.  ,,What, 
that  they  should  bring  those  laws  which,  by 
tliia  hypothesis,  were  there  before ! 

The  proclamation  might  convey  the  Eng- 
lish lawa,  but  not  the  political  and  oonatil^ 
tional  aystem  in  general  in  tKia  kingdom. 

The  promise  is  said  to  be  the  same  which 
the  king  gives  here.  1  don't  know  by  what 
record  it  appears  that  the  king  has  engaged 
himself  to  his  subjecu  of  this  country,  tbat, 
when  convenience  shall  permit,  or  occasion 
shall  require,  he  wiU  permit  a  parliament  to  be 
called. 

The  king,  by  his  commission,  empowers  the 
governor  to  odl  an  aasembly  when  he  shall 
think  convenient,  or  receive  inatructiooa :  aud 
bit  authority  waa  so  nauph  executory,  that  he 
might  have  established  assemblies  either  of  the 
five  islands  together,  or  in  Grenada  apfrt  and 
severally. 

It  would  be  of  the  utmost  danger  to  this  oou- 
stitutioo  to  say,  till  the  king  or  parliameot 
ives  them  a  constitution,  he  might  act  in  full 

i^er,  without  any  laws  to  decide. 

The  commission  |o  c^l  assemblies  was,  not 
executed  till  above  a  year  after  the  patent  im- 
peeing  the  duty, 

In  the  case  of  cbarlered  governments  the 
argument  would,  undoubtedly,  take  a  different 
turn.  It  might  be  said  a  charter  is  a  grant  of 
an  interest  to  persons  named  in  the  grant  ^  hut 
in  thps  nothug  could  pass,  but  the  oonstitutioa 
existing  till  some  new  grant 

The  special  verdict  has  not  found  the  time 
in  which  the  oomnaieaion  passed  the  great  seal. 
The  patent  passed  for  raising  the  tax  in  July; 
the  governor  did  not  go  over  till  October ;  both 
came  tscether.  The  king,  therefore,  had  in- 
Irodoeedbis  claim  to  the  impost  on  the  coontiy 
prior  to  the  time  in  which  any  assembly  could 
be  called ;  for  his  right  wss  introduced  the  very 
mstant  of  the  governor's  landings  and  tin 
elder  right,  in  the  king  e^peoi^dly,  will  be  pre- 
fened  above  all,  when  it  appeam  the  fHrode- 
matHmoDphl  ootbeJut^ndedtowaiYa  ttieim- 
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Mr.  ^.  Gfynn^  in  replj.  llelbre  I  go  hito 
the  geoeral  qaeition  I  shall  'speak  apon  two 
important  points,  though  an  end  is  maae  oftho 
esse,  and  the  object  satisBe^  to  the  plaintiff  by 
die  dcdsion  of  the  last.  The  other  is  so  ftreSt 
sod  important  an  one  in  the  general  conSidera- 
lion  that  I  am'  persuaded  your  lordship  #ill 
BOt  psfls  over  in  judgment. 

The  tax  is  contended  to  be  legally  lef  ied, 
upon  a  claiRi  of  which  the  f  ery  stating  of  the 
esse  proves  the  illegaJity. 

My  learned  friend  has  set  out  with  disavow- 
lug  the  daim  of  an  absolute  independent  lo- 
vereignty  in  the  crown ;  but  he  has  malntun- 
sd  his  argument,  and  was  obliged  to  maintain 
hit  ari^ment  upon  it. 

He  says  it  is  a  subordinate  legislature.  A 
Sabordinate  legislature,  in  this  sense  at  least, 
k  diiSeoit  to  be  coaoei? ed  to  tboue  who  know 
astkow  to  wake  liependenee  consist  with  in- 
dspendcnoe:  but  the  sta/te  of  Grenada  distin- 
linsbes  ilaelf.  It  is  a  Uz  isBposed  by  an  act 
of  legislatiTe  power,  which  includes  the  entire 
les^tl  sovereignty;  but  it  is  not  an  unoontrouled 
anthority,  because  the  king,  with  consent  of 
parltament,  may  depart' from  this  claim,  so  as 
Is  bud  Ins  ^coessors :  the  supreme  legisla- 
ture may  repeal  it.  The  king  makes  an  es* 
ssatial  part  of  that  legislature,  is  it  a  mark 
of  a  lianited,  subordinate,  authoritv,  that  he 
esa  intepooe  without  them  what  tney  cannot 


take  a^way  without  him?  And  that  he  may 
depart  fmn  this  is  what  any  man  mav  do  in 
say  instance  of  the  most  oneontrooled  Isgisla- 
tit  e  authority. 

My  learned  friend  says  it  is  a  subordmata  act 
sf  leg^Moo ;  an  act  of  execution,  not  of  le- 
gisknion.  It  does  net  depend  npon  the  king 
whether  Ibe  Iscwa  of  England  introduce  them* 
selves,  becssMS  the  parliament  may  alter  or 
sppaint  laws.  The  kinsr  may  levy  Uses  by  hia 
sole  authority,  whk)h  shall  stand  in  foroe  till 
partiament  repeals' them,  which  they  eannot 
witbovt  him. 

I  believe  my  learned  friend  will  hardly  prove 
Ihia  power  vested  in  the  person  of  the  kbig.  It 
was  the  great  point  oar.  Hampden  contended, 
that  no  lax  can  bo*  imposed  by  the  authority 
of  the  king.  It  mnst,  therefore,  depend  sole- 
ly upon  the  question,  whether  the  king  has  an 
absolute  iadependenS  legislation ;  or  whether 
Hie  power  of  the  crown  ia  not  truly 'axe- 
aotive. 

The  promn%ating  and  hitrodoaiog  the  ad- 
minislratioB  orthe  lawa  of  England  we  ad- 
mit  to  be  in  the  king,  as  his  peculiar  and  ne* 
aessary  trust,  the  making,  fOlering,  or  sospend- 
mg  of  tboee  laws,  we  deny. 

Notwithstanding  the  observation  on  the  go* 
vernnaent  of  Scotland,  Ihestates  were  convened 
fai  tbe^rst  instance  of  Edward's  ckim :  and 
W  he  claimed  it  as  a  fief,  and  obtained  as  a 
•snqoeror,  still  he  governed  it  as  a  kiag  of 
England,  with  exeeotive  and  noS  legisntive 
anthortty. 

As  to  the  dalm  of  a  fendol  dooby  in  Wales*, 
it  dnea  not  appear  thattkekii^  ever  io|rodnoed 


any  laws  bnttiM  laws  of 'England:  and^faOA 
he  considers  it  expreasly,  as  hitiaaatciy  and 
viMy  eonneottd  with  Bnglsnl,  aa  a  |Mnt  to 
dm  oody^  hi  one  entiae  domitaion,  can  it  ha 
doubted  whether  he  nnderslsod  that  he  was  In 
govern  it  by  tha  lawsof  Esgland  T 

Whetiier  loifi  Coke  is  fight  in  aappoafaM^ 
king  John, or  any  ether  prinen,  ioiMloeed  thn 
laws  of  Bnglsnd  into  Inskiod,  I  lisii't  think  Is  ^ 
nAiarial;  unless  it  appears  asnse  priaee,  hr 
Ms  ao^ority,  made  lawa  and  ragnfasions  thoio^ 
wfihoot  tiie  eoncurrenco  of  the  Engtisli  par* 
Inmctot. 

The  king'hfla  thopowor,  booanse  it  has  haw 
ddegated.  The  ease  was  not  that  tke  kin#, 
IB  the  grant  to  the  corporation^  made  laws  l» 
bind  others  without  their  oonsent ;  but  ha  em* 
po«rered  them  to  make  laws  which  shonld  hind 
themselves.  The  case  is  so  far  from  proving  a 
power  to  make  laws  oontradietsry  to  the  kws 
of  England,  that  it  only  prooes  ike  power  of 
the  kine  to  csnvey  the  lawa  of  Engkmd; 

And  beoanae  the  kkig*  can  erect  a  oarpomtkni 
which  shaM  make  bya-laws  obligatory  npon 
the  panicnlar  cenmHunity,  therefore  the  km^y 
it  la  inferred,  can  make  laws  which  ahall  hknl 
those  who  never  gave  their  consent  to  them. 

Tlie  stronaest  authorities,  uniform  eipe« 
rienoe,  as  wtH  as  the  principles  of  the  oansti- 
tution,  and  rules  of  law,  are  against  it. 

Beldenls  onmion  is  against  i^and  those  of  the 
other  great  kwyees.  it  has  the  testissony  of 
the  best  oonstitntMnal  lawyers,  of  wkicb  no 

S;e  was  ever  more  fniitfol  than  that  of  iaasen 
e  1st,  to  negative  it.  It  oogiit  to  have  bete 
not  unsopported  by  precedents.  The  cbaraeter 
of  the  prince  who  is  made  the  axasnple  of  tka 
claim,  ought  to  have  been  other  than  it  was  » 
he  ought  to  have  been  a  prince  who  hated  pire* 
rogative;  who  was  desirous  of  keeping  ikia 
right  of  the  crown  within  its  constitutional 
limits,  and  hy  no  means  of  extending  it  beyond 
them. 

The  next  nre  mere  private  opiniem  given 
Inr  greet  Iswyera,  but  in  private.  Though 
tney  will  hare  great' weight,  as  fvr  m  extrm^ 
judicial  opiaioas  in  courts  of  law,  theynve  not 
leadini^  principles  of  decision:  and,  bad  any 
private  opiaion  been  dectrive,  this  cauae  had 
never  been  now  before  the  court.  No  man  jre- 
veres  opinions  of  men  of  greats  abilities  moon 
than  i  do :  bot  thei^^is  not  the  opinion  of  any 
man  which  standing  simply  on  the  footing  of 
authority,  I  shsll  not  think  niysslf  at  liberty 
to  question :  and  evea  the  greatest  have  been 
herefofoffs  qoesHooed  soeemfulfy.  I  never 
could  be  deterred  by  great  opinions,  when  I 
considered  by  what  authorities  the  lib«r^  of 
Ihe  press  has  been  opposed ;  by  arbat  anthOi* 
ritiee  the -daim  of  ship-money  was  aiipporlsd  | 
and  whnl  the  event  was  upon  both  tkasa  qnea- 


What  was  done  npon  the  forfeiture  of  tbn 
ehOHer,  before  the  Revolution,  ia  no  authority  | 
bdlnithnr  an  aiffument  «f<<rror.  After  tbw 
RevolntM»n(aeBse.l8W5tars  gave  their  opinionr 
for  collecting  the  revenues  >s  jiMy  used  ta^k* 
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coUect^  $  this  was  done  only  in '  tbe  interTtl 
of  suspeoston  of  lej^tslature. 

A  qoestion  of  this  nature,  a  power  of  a  kind 
Mbe  this,  is  not  to  bei^atbered  from  sacb  autbo- 
Htifla  and  oircttmslancei  as  those  which  haf  e 
been  stated.  Mr.  Attorney  General  was  sup- 
posing an  instant  abrogation  of  all  former  laws. 
I  did  not  say  so  when  it  was  a  congest 
There  are  some  noalterable  laws  to  oontmue. 
As  to  tbe  oljection  made  of  claiminjgp  of  pro<i 
party*  tbe  former  mode  inust  remain  till  tbe 
king  appoinU  another  by  bis  ezecutive  power. 

My  lord  Vaocjrhan  says  tbe  subjecU  don't 
aequire  a  pro|)erty  Id  tbe  soil.  If  the  inhabit- 
ants had  been  turqed  out  of  it,  It  would  baTe> 
been  in  tbe  king.  In  tbe  idea  of  this  country 
the  prdperty  of  all  lands  was  originally  in  tbe 
king.  If  Mr.  Attorney  General  had  been  con- 
tending for  this  as  a  feodal  ri(>;bt,  tl^e  argument 
would  have  bad  weight ;  but  we  are  not  argu- 
ing for  tbe  property  of  tbe  soil. 

Tbe  subjects  of  £nglaad  have  a  right  to  the 
English  laws:  they  have  a  right  to  assemble : 
iod  the  re^n  why  the  king  never  saya  lo^ 
them,  "  that  be  will  call  assemblies  as  soon  as 
convenience  permits  and  occasion  shall  re- 
quire," is,  because  in  this  country  convenienee 
always  permits,  and  occasion  requires.  But 
still  the  trust  of  calling  them  is  reposed  in  tbe 
king. 

Mr.  Attorney  General,  after  having  discussed 
the  point  of  sovd-eignty  in  tbe  case  of  Ireland, 
with  respect  to  their  assemblies,  has  said,  this 
is  in  execution  of  authority  in  tbe  king ;  if  so, 
then  tbe  laws  were  there  before,  and  assemblies 
called  upon  the  same  terms  as  in. England. 
And  that  tbe  acts  concerning  them  were  by 
authority  of  pariiament. 

With  respect  to  the  power  of  the  king  to 
Bake  laws. 

He  can  make  no  other  laws  than  what  shall 
have  been  made  by  tbe  constitutional  assemblies; 
he  can  repeal  none ;  nor  alter  without  them. 
s.  Mr.  Attorney  General  says  that  by  bis  pro- 
clamation the  king  promises  that  he  will  grant 
Uiem  the  privilegea  of  British  subjects;  but 
tlicn  this  promise  cannot  take  effect  before  tbe 
governor  lands,  and  an  assembly  is  called,  and 
immediately  on  bis  landing,  and  before  an  aa- 
aembly  can  be  called,  he  has  a  right  to  levy 
imposts.  id  I 

I  take  the  construction  to  be,  that  tbe  pro- 
miie  takes  place  from  tbe  time  of  issuing  it : 
A  constitution  takes  place  immediately.  We 
are  not  less  governed  by  tbe  laws  of  this  coun- 
try because  a  parliament  is  not  constantly  sit- 
iiog. 

This  cannot  be  distinguished  from  tbe  case 
•f  any  other  colony  \,  and  if  the  power  claimed 
be  in  this  case  disallowed,  tbe  coloniea  hi  gene- 
nrl  will  then  act  all  of  them  with  the  same  de- 
*  pendenee  on  tbe  supreme  legislature,  and  tbe 
aameooofbrmitv  in  tbe  principles  of  the  British 
constitution .  ^  If  otherwise,  there  wil  1  be  British 
subjects  under  tbe  same  name,  and  with  tbe 
same  noininal  rigt^ts,  some  free  and  others  4n 
'  ational  siibjestion. 
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-  Lord  ffan^d,  - 1  don't  remember  its  b^g 
argued  in  this  case  on  the  question  whetbet 
there  is  any  authority  which  considers  Bre- 
ti^ny  as  a  part  of  the  dominions  of  tbe  crown 
oi  JBngland.  Aquitaioe  and  Poictou  bo  held  as 
heir  to  tbe  bouse  of  Anjmf . 

Tbe  parts  separated  from  the  crown,  andf 
considered  as  feodal,  were  governed  by  a  de< 
anotic  authority,  '  It  appears  that  Calais  had 
tne  process  and  ju<lit'ial  writs  of  this  court. 
Writs  of  error  returnable  to  this  court. 

How  do  you  understand  tbe  capitulation  ? 

A  cession  is  not  necessary  to  a  conquest ;  it 
is  not  necessary  for  the  right  Jamaica  never 
has  been  ceded,  I  believe,  to  this  hour. 

How  do  you  understand  the  capitulation  f 
There  is  an  article  that  they  shall  pay  no  other 
duties  but  what  they  paid  to  the  king  of  France. 

Mr.  Just,  ^foit.— First  of  all  in  this  special 
verdict  the  articles  of  capitulation,  some  of 
them  are  stated.  I  don't  understand  bow  tkic>» 
capitulation  and  treaty  of  peace  agree.  But  ik 
am  to  judge  upon  tbe  verdict. 


November  28. 

Judraent  of  the  Court  was  this  day  given 
by  lord  Mansfield,  as  follows: 

Lord  Mansfield.  In  this  cause  of  Alexander 
Campbell  against  William  Hall ; 

Thia  is  an  action  brought  by  the-  platntiif, 
who  is  a  natural  •born  subject  of  Great  Britain, 
and  who,  upon  the  third  of  May,  1763,  pur* 
chased  lands  in  tbe  island  of  Grenada.  And 
it  is  brought  against  tbe  defendant,  William 
Hall,  who  was  collector  for  |»is  majesty  at  the 
time  of  levying  tbe  impost,  and  of  tbe  action 
brought,  of  a  doty  of  four  and  a  half  per  ceut. 
upon  goods  exported  from  the  island  of  Gra- 
nada. And  it  is  to  recover  a  aom  of  money; 
which  was  levied  by  the  defendant  and  naid  by 
the  plaintiff,  as  for  this  doty  of  four  and  a  half 
per  cent,  for  sugara  which  were  exported  Trom 
the  island  of  Grenada,  from  the  estate  and  by 
the  consignment  of  tbe  plaintiff. 

And  the  case  is  laid  upon  money  bad  and  re« 
ceived ;  and  plaintiff,  as  for  money  paid  with- 
out consideration,  the  duties  having  been  im- 
posed without  sufficient  or  lawful  authority  la 
warrant  the  same,  demanda  judgment  to  re- 
cover the  same  against  tbe  defendant. 

And  it  is  stated  in  the  apecial  verdict  that  the 
money  is  not  paid  over,  but  continues  in  the 
defendant's  hands,  by  consent  of  the  attorney- 
general,  for  his  majesty,  in  order  that  the  ques* 
tion  may  be  tried. 

Tbe  special  verdict  states  Grenada  to  have 
been  conquered  by  the  British  arma  from  tbe 
French  king  on  tbe  7tb  of  February,  1762  ; 
and  that  tbe  island  of  Grenada  was  ovded  by  , 
capitulation;  |ind  that  tbe  capiiulatioo  upon 
which  they  surrendered,  was  by  reference  to 
tbe  capitulation  upon  which  the  island  of  * 
Martinico  had  been  surrendered. 

The  special  verdict  then  stales  some  articles 
of  that  capitulatiop,  particularly  tbe  fiAb, 
which  grants  that  Martinico  abali  be  govcnied 
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by  its  own  laws  till  his  majesty's  pletsnre  be 
koowo. 

Cootinaance  of  property,  reli^oa,  honours, 
jpririleges,  and  exemptions,  is  demanded. 
They  are  referred  to  the  article  last  stated  for 
answer,  which  is,  that  the  inhabitants,  bein^ 
sabjects  of  Greait  Britain,  will  enjoy  their  pro- 
perty and  the  same  prifileg^es,  derived  from 
their  subjection,  as  in  his  majesty's  other 
islands. 

Eighth  article,  that  they  shall  he  subject 
only  to  the  capitation  tax  imposed  by  his  ma- 
jetty  the  king  of  France,  expences  of  justice 
and  public  government  to  be  paid  out  of  the 
king's  domain. 

Referred  to  the  7th  article,  which  states  tlie 
mie— and  refers  to  the  dudes  paid  by  the  inha- 
bitants of  the  Leeward  islands.^ 

The  next  instrument  is  the  treaty  of  peace 
the  lOth  of  Februar;^  1763,  which  states  the 
cession,  and  other  articlea  not  material.  ' 

The  next  and  material  instrument  which 
tbev  state  is  a  proclamation  under  the  great 
tea],  the  7  th  of  October  1763,  reciting  tbu^ : 

'  Whereas  it  will  greatly  contribute  to  the 

*  settling  of  oar  said  islands,  of  which  Grenada 
'  is  one,  that  they  be  informed  of  our  love  and 
'paternal  care  ror  the  liberties  and  riglits  of 

*  those  who  are  or  shall  be  inhabitants  thereof; 

*  we  have  thought  fit  to  publish  and  declare  by 

*  this  our  proclamation,  that  we  have  by  our  let- 

*  ters  patent  under  our  great  seal  of  Great  Bri- 

*  tiu,  whereby  our  said  governments  are  con- 

*  stituted,  given  express  power  and  dfrection  to 
'  our  governors  of  our  said  colonies  respectively, 
'  that,  so  soon  as  the  state  ami  circumstances 
'  of  the  said  colonies  will  admit  thereof,  they 
'  shall,  with  the  advice  and  consent  of  our  said 

*  council,  call  and  summon  general  assemblies, 

*  in  such  manner  and  torm  as  is  used  in  the 
'  other  colonies  under  our  immediate  govern- 

*  me^t.  And  we  have  also  given  power  to  the 
*said  governors,  with  the  advice  and  consent 

*  of  our  said  council  and  assembly  of  represen- 

*  tatives  as  aforesaid,  to  make,  constitute  and 

*  ordain  laws,  atatutes  and  ordinances  for  the 

*  public  peace,  welfare  and  gooil  government  of 

<  our  said  colonies  and  the  inhabitants  thereof, 

*  as  near  as  may  be  agreeable  to  the  laws  of 

<  England,  and  under  such  regulations  and  re- 
'  striciions  as  are  used  in  our  other  colonies.' 

Then  follow  letters  patent  under  the  great 
seal,  or  rather  a  proclamation  of  the  36tn  of 
March  1764,  whereby  the  king  recites,  that  he 
bad  ordered  a  survey  and  division  of  the  ceded 
islands,  as  an  invitation  to  all  purchasers  to 
come  and  purchase  upon  certain  terms  and  con- 
ditions specified  in  the  proclamation. 

The  next  instrument  stated  in  the  verdict, 
letters  |>atent  on  the  9th  of  April  1764,  gives 
eemmhsion  and  authority  to  Robert  Melville, 
etq.  appointed  governor  of  this  island  of  Gre- 
nada, to  aummon  assemblies  as  soon  as  the 
aituation  and  circumstances  of  the  island  would 
admit ;  and  to  make  Uws  in  all  the  usual  forms, 
with  reference  to  the  otl\er  plantations  where 
assemblies  are  establithed. 

VOU  XX. 
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The  governor  arrived  in  Grenada  the  14tli 
of  December  1764;  before  the  end' of  ^765, 
particular  day  not  stated,  the  assemGlies  actu- 
ally met :  but  before  the  arrival  of  the  governor 
in  Grenada,  indeed  before  his  commission,  and 
before  his  departure  from  London,  there  is  an- 
other instrnment  npon  the  validity  of  wliich  the  • 
whole  turns. 

Letters  patent  under  the  great  seal,  bearing 
date  the  30th  of  July  1764,  reciting  that  in, 
Barbadoes,  and  all  other  of  the  British  Lee- 
ward islands,  a  duty  of  four  and  a  half  per 
cent,  is  paid  upon  goods  exported;  and  re- 
citing farther : 

'  Whereas  it  is  convenient  and  expedient, 

<  and  of  great  importance  to  our  other  sugar 

<  colonies,  that  the  like  duties  should  take 

*  place  in  Grenada ;  we  do  hereby,  by  virtue  of 
(  our  authority  and  prerogative  royal,  ordain 

*  that  an  impost  of  four  and  a  half  per  cent. 

*  in  specie  shall,  from  and  after  the  29th  day  of 

*  September  next,  be  raised  and  paid  to  us,  our 

*  heirs  and  successors,  for  and  upon  all  dead 

*  commodities  of  the  growth  or  produce  of  our 

*  said  island  of  Grenada  that  shall  be  shipped 

<  off  from  the  same,  in  lieu  of  all  customs  and 

<  impost  duties  hitherto  collected  upon  goods 

*  imported  and  exported  into  and  out  of  the  said 
'  island,  under  the  authority  of  his  most  Chris- 
Stian  majesty,  and  that  the  same  shall  be  col- 

*  lecled :'  then  it  goes  dn  with  reference  to  the 
island  of  Barbadoes  and  the  other  Leeward 
islands. 

The  jury  find  that  in  fact  such  doty  of  four 
and  a  half  per  cent,  is  paid  to  hir  majesty  in 
all  the  British  Leeward  islands. 

And  they  find  several  acts  of  assembler  which 
are  relative  to  the  state  of  the  several  islands, 
and  which  1  shall  not  state,  as  they  are 
public,  and  every  gentleman  may  have  access 
to  them. 

These  letters  patent  of  the  SOth  of  July 
1764,  with  what  1  stated  in  the  opening,  aro 
all  that  is  material  in  this  special  verdict.  ^ 

Upon  the  whole  of  the  case  this  general' 
question  arises,  being  the  substance  qf  what  i^ 
submitted  to  the  Court  by  the  verdict :  **  Whe- 
ther these  letters  patent  of  the  20th  of  July 
1764,  are  good  and  valid  to  abrogate  the  French 
duties,  and  in  lieu  thereof  to  impose  this  dutj^ 
of  four  and  a  half  per  cent."  which  is  paid  by 
all  the  Leeward  islands  subject  to  his  msjesty. 

That  the  letters  are  void  has  been  contended 
at  the  bar,  upon  two  points. 

,  1st,  That  although  they  had  been  made 
before  the  proclamation,  the  king  by  his  pre- 
rogative could  not  have  imposed  them. 

2dly,  That,  although  the  king  had  sufficient 
authority  before  the  20th  of  July  1764,  he  had 
divested  himself  of  that  authority  by  the  procla^ 
mation. 

A  great  deal  has  lieen  said  and  authoritiea 
cited — relative  to  propositions  in  which  both 
sides  exactly  agree,  or  which  are  too  clear  to 
be  denied.  The  stating  of  these  will  lead  nk 
to  the  solution  of  the  first  point 

1st,   A  country  conquered  by  the  Britisli 
1      Y 
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ftrmi  become!  a  domioioD  of  the  kinff  in  right 
of  bit  crowD,  aud  therefore  necessariTy  subject 
to  the  legislative  power  of  the  parliament  of 
Great  Britain. 

Sdlv,  The  conquered  inhabitants  once  re- 
ceif  ed  into  the  conqueror's  protection  become 
subjects ;  and  are  unirersally  to  be  considered 
in  that  light,  not  as  enemies  or  aliens. 

Sdly,  Articles  of  capitulation  upon  which  the 
conquest  is  surrendered,  and  treaties  of  peace 
by  trhich  it  is  ceded,  are  sacred  and  inviolablci 
according  to  their  true  intent. 

4thly,  The  law  and  legislation  of  every  do- 
minion equally  affects  all  persons  and  property 
within  the  limits  tliereof,  and  is  the  true  rule 
for  the  decision  of  all  questions  which  arise 
there :  whoever  purchases,  sues  or  lives  there, 
puts  himself  under  the  laws  of  the  place,  and 
in  the  situation  of  its  inhabitants.  An  English- 
man in  Minorca  or  the  isle  of  Man,  or  the 
{plantations,  has  no  distinct  right  from  the  na- 
tives while  he  continues  there. 

5thly,  Laws  of  a  conquered  country  coo- 
tiuue  until  they  are  altered  by  the  conqueror. 
The  justice  and  antiquity  of  this  maxim  is  un- 
convertible ;  and  the  absurd  exception  as  to 
lagans,  in  Calvhi's  case,  shews  the  universa- 
lity of  the  maxim.  The  exception  could  not 
exist  before  the  Christian  sera,  and  in  all  pro- 
babilitv  arose  from  the  mad  enthusiasm  of  the 
crusades. — In  the  present  case  the  capitulation 
Expressly  provides  and  agrees,  that  they  shall 
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continue  to  be  governed  by  their  present  laws, 
until  his  majestv's  pleasure  be  further  known. 
6thly,  If  the  king  has  power  (and,  when  I  say 


the  king,  1  mean  m  this  case  to  be  understock 
**  without  concurrence  of  parliament"^  to  make 
new  laws  for  a  conquered  country,  this  being  a 
power  subordinate  to  his  own  authority,  as  a 
part  of  the  supreme  legislature  in  parliament, 
he  can  make  none  which  are  contrary  to  fun- 
damental principles ;  none  excepting  from  the 
laws  of  trade  or  authority  of  parliament,  or 
privileges  exclusive  of  bis  other  subjects.     . 

The  present  proclamation  is  an  act  of  this 
iubordioate  legislative  power :  if  made  before 
the  lltb  October  1763,  it  would  have  been 
ttiade  on  the  most  reasonable  and  equitable 
grounds;  patting  tb^  island  of  Grenada  on  the 
name  footing  as  the  other  islands. 

If  Grenada  paid'  more  duties,  the  injury 
lirould  have  been  to  her ;  if  less,  to  the  other 
islands. 

It  would  have  been  carrying  the  capitulation 
into  execiition,  which  gave  hopes,  if  any  new 
duties  more  w^re  laid  on,  their  condition  would 
be  the  same  as  that  of  the  other  Leeward 
islands. 

The  only  (question  which  remains  then  is, 
svhether  the  kmg  bad  power  after  the  4th  of 
February  1763,  of  himself,  to  impose  this  duty. 

Takiuf^  these  propositions  to  be  granted,  be 
pias  a  le^lative  |iower  over  a  conquered  coun- 
try*  limited  to  him  by  the  constitution,  and 
•ubordinate  to  the  constitution  and  parliament; 
•lula  power  to  grant  or  refuse  capitulation. 

If  be  refuses,  and  puts  to  the  sword  or  extir^ 


pates  the  inhabitants  of  a  country, 'obtaining  it 
by  conquest,  the  lands  are  his  ;  and  if  he  planta 
a  colonv,  the  new  settlers  share  the  land  be- 
tween them,  subject  to  the  prerogative  of  tb« 
conqueror.*  If  be  receives  Ihem  iuto  obedi* 
ence  and  grants  them  property,  be  has  power 
to  ^x  a  tax.  He  is  intrusted  with  the  terms  of 
making  peace  at  his  discretion ;  and  be  may 
retain  the  conquest  or  yi^ld  it  dp,  on  such  coo- 
ditiou  as  he  shall  think  fit  to  agree. 

This  is  not  a  matter  of  disputed  right  ;^  j% 
has  hitherto  been  ancontroverted  that  the  king^ 
may  change  part  or  all  of  the  political  form  of 
government  over  a  conquered  dominion. 

To  go  into  the  history  of  conquests  made  by 
the  crown  of  England.  The  alteration  of  tha 
laws  of  Ireland,  has  been  much  discussed  by 
the  lawyers  and  writers  of  great  fame.  Nfo 
man  ever  said  the  change  was  made  by  the 
parliament ;  no  man,  unless  perhaps  Mr.  Mo- 
fyneux,  ever  said  the  king  could  not  do  it. 

The  fact,  in  truth,  after  all  the  researchea 
that  could  be  made,  comes  out  clearly  to  be  as 
laid  down  by  lord  chief  justice  Vaughan. 

'*  Ireland  received  the  laws  of  fingland  by 
the  charters  and  command  of  11.  2,  king  John». 
H.  3,  and  he  adds,  &c.  to  take  in  Edward,  aitd 
the  successors  of  the  princes  named.  That 
the  charter  18  king  John,  was  by  assent  of 
parliament  in  Ireland,  be  shews  clearly  to  ba 
a  mistake.  Whenever  ii  parliament  was  called 
in  Ireland,  that  change  in  their  constitution 
was  without  an  act  of  parliament  in  England, 
aud  therefore  must  have  been  derived  froux 
the  king." 

Mr.  Barrioffton  is  well  warranted.  Th« 
JSth  of  Edward  1st,  called  the  statute  of  Wales, 
is  certainly  no  more  than  a  regulation  made  by; 
the  king  as  conqueror,  for  the  government  o( 
the  country,  which,  the  preamble  says,  waa 
then  totally  subdued;  and,  however  tor  pur- 
poses of  policy  be  might  tliink  fit  to  claim  it  ai 
a  fief,  appertaining  to  the  realm  of  England, 
he  could  never  think  himself  entitled  to  mak# 
laws  without  assent  of  parliament,  to  bind  tha 
subjects  of  any  part  of  the  realm.  Therefore, 
as  ne  did  make  laws  for  Wales  without  assent 
of  parliament,  the  dear  consequence  is,  hO 
ppoverned  it  as  a  conquest :  which  was  his  title 
m  fact,  and  the  feodal  right  but  a  fiction. 

Berwick,  after  the  conquest  of  it,  was  go- 
verned by  charters  from  the  crown,  till  the 
reign  of  James  the  1st,  without  interposition  oi 
parliament. 

Whatever  changes  were  made  in  the  laws  of 
Gascoov,  Guyenue  and  Calais,  must  have  been 
under  the  king's  authority  ;  if  by  act  of  par- 

*  **  These  words  seem  to  mean,  that  the 
king's  legislative  authority  over  these  new  set- 
tlers, is  derived  from  the  errcumstaoce  of  bis 
having  granted  them  their  lands ;  though,  still, 
the  last  words  <  subject  to  the  prerogative  of  the 
conqueror'  seem  very  oliscure,  since  the  whole 
matter  io  question  is  to  know  what  is  theAre- 
rogative  of  the  conqueror.'*  %  Gaoadlao  Frei^ 
hcUer,5U 
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IbmeBt,  fbat  ad  wonli)  be  exttnt ;  for  tbe^ 
were  conqaered  in  the  reigo  of  kin^^  Edward 
the  5d ;  and  all  the  acts  from  that  reign  to  the 
prmut  time  are  extant ;  and  in  tome  acta  of 
parliament  there  are  commercial  regulationa, 
relative  to  each  of  the  conqaetta  which  I 
bafe  named;  none  making  any  change  in 
their  conatitution  and  laws. 

Yet  aa  to  Calaia,  there  was  a  great  change 
made  in  their  constitution :  for  they  were  sum 


4.  p.  m*. 


r«J 


mooed  by  writ  to  aent  burgesses  to  the  English 
parliament ;  and,  as  this  was  not  by  act  of  par- 
liament, it  must  hare  beeo  by  the  sole  act  of 
the  king. 

With  regard  to  the  inhabitants,  their  property 
and  trade,  at  Gibraltar,  the  king,  ever  since 
that ,  conquest,  has  from  time  to  time  made 
orders  and  regulations  suitable  to  the  condition 
of  those  who  live,  tiade,  or  enjoy  property  in  a 
garrison  town. 

^  Mr.  Attorney  General  bsa  alluded  to  a  va* 
riety  of  instances,  several  within  these  twenty 
jrears,  in  which  the  king  has  exercised  legisla- 
lioo  over  Minorca.  In  Minorca  it  has  ap- 
peared lately,  that  there  are  and  have  been  for 
years  back  a  great  many  inhabitants  of  worth, 
and  a  great  trade  carried  on. 

If  the  king  does  it  there  as  coming  in  the 
place  of  the  king  of  Spain,  because  their  old 
constitution  continues  (which  by  the  by  is  ano- 
ther proof  that  the  constitution  of  England  does 
not  necessarily  follow  a  conquest  by  the  king 
of  England)  the  same  argument  applies  here ; 
for  before  the  7th  of  October,  1763,  the  consti- 
fation  of  Grenada  continued,  and  the  king  stood 
in  the  place  of  their  former  sovereign. 

After  the  conquest  of  New  York,  in  which 
roost  of  the  old  Dutch  inhabitants  remained, 
king  Charles  the  Sd  changed  their  constitution 
and  political  form  of  government,  and  granted 
it  lo  the  duke  of  York,  to  hold  from  his  crown 
under  all  the  regulations  contained  in  the  let- 
ters patent 

It  is  not  to  be  wondered  that  an  adjudged 
case  in  point  is  not  to  be  found  ;  no  dispute 
cirer  was  started  before  upon  the  king's  legis- 
lative right  over  a  conquest :  it  never  was  de- 
nied  in  a  court  of  law  or  equity  in  Westmio- 
Ijtcr-hall,  never  was  questioned  in  parliament. 

IrfNrd  Coke's  report  of  the  arguments  and 
resolutions  of  the  judges  in  Calvin's  case  lays 
it  down  as  dear.  (And  that  strange  extraju- 
dicial opinion,  as  t»a  conquest  from  a  pagan 
coantry,  will  not  make  reason  not  to  be  reason, 
and  law  not  to  be  law,  as  to  the  rest.)  And  the 
lM>ok  says,  that  if  a  king— I  omit  the  distinc- 
tion between  a  Christian  and  infidel  kingdom, 
which  aa  to  this  purpose  is  wholly  groundless, 
and  roost  deservedly  exploded— <<  If  a  king 
^ome  to  a  kingdom  by  conquest,  be  may,  at 
nis  pleasore,  alter  and  change  tbe  laws  of  that 
Inogdom  $  but,  until  be  doUi  make  an  altera- 
won,  tbe  ancient  laws  of  that  kingdom  remain ; 
«at  if  a  king  bath  a  kingdom  by  descent,  there, 
fBcing  by  the  laws  of  the  kingdom  he  doth  in- 
herit tlie  kingdom,  be  cannot  change  the  hiws 
#f  ium^U  viiOmi  craient  of  parliaia^t 
4 


(Plamly  speaking  of  his  own  oovatry  wheia 
there  is  a  parliament.)  "* 

*<  Also,  if  i  king  bath  a  kingdom  by  con- 
quest, as  king  Henry  the  2d  had  Ireland,  alter 
king  John  bad  given  to  them,  being  under  bia 
obedience  and  sobj|ection,  the  laws  of  Enji^land 
for  the  government  of  their  nativ^  country,  90 
succeeding  king  could  alter  the  same  without 
parliament  Which  is  very  just,  and  it  ne- 
cessarily includes  that  king  John  himself 
could  not  alter  tbe  grant  of  the  laws  of  Eng- 
land." 

Besides  this,  the  authority  of  two  ^eat 
names  has  lieeo  cited,  who  took  the  proposition 
for  granted.  And  though  opinions  of  counsel, 
whether  acting  officially  in  a  public  charge  or 
in  private,  are  not  properly  authority  to  tonnd 
a  decision,  yet  I  cite  them ; — not  to  establish 
so  clear  a  point,  but  to  shew  that  when  it  has 
been  matter  of  legal  enquiry  tbe  answer  it  has 
received,  by  gentlemen  of  eminent  character 
and  abilities  in  the  profession,  has  been  imme- 
diate and  without  hesitation^  and  conformable 
to  these  principles. 

In  1722,  the  assembly  of  Jamaica  refusing 
the  usual  supplies,  it  was  referred  to  sir  Philip 
Yorke  and  sir  Clement  Wearg,  what  was  to 
be  done  if  ihey  should  persist  in  their  refusal. 

Their  answer  is — **  that,  if  Jamaica  was  still 
to  be  considered  as  a  conquered  country,  tbe 
king  had  a  right  to  lay  taxea  upon  the  inhabi- 
tants ;  but,  if  it  wss  to  be  considered  in  tbe 
same  light  as  tbe  other  colonies,  no  tax  could 
be  im|iosed  upon  tbe  inhabitants,  but  by  an  as* 
semblv  of  the  island,  or  by  an  act  of  parlia* 
ment'* 

The  distinction  in  law  between  a  conquered 
country  and  a  colony  they  held  to  be  clear  and 
indisputable ;  whether,  as  to  the  case  before 
them  of  Jamaica,  that  islaud  remained  a  con- 
quest or  was  made  a  colony,  they  had  aol 
examined. 

I  have,  upon  former  occasions,  traced  the 
constitution  of  Jamaica  as  far  as  there  are 
books  or  papers  in  the  offices :  I  cannot  find 
that  any  Spaniard  remained  upon  the  island  so 
late  as  the  Restoration ;  if  any,  they  were  few. 
•  A  gentleman,  to  whom  I  put  the  qnestion  on 
one  of  the  arguments  in  this  cause,  said  be 
knew  of  no  Spanish  skive  of  the  white  inhabi- 
tanto  of  Jamaica;  but  there  were  amongst  the 
negroes.* 

The  king,  I  mean  Charles  the  second,  aftey 
the  Restoration  invited  settlers  by  proclamation^ 
promiaing  them  his  protection.  lieappoiftt^ 
at  first  a  governor  and  council  only ;  after- 
wards be  granled  a  commission  to  the  goreniQt 
to  call  an  assembly. 

The  constitution  of  every  province  imnie« 
dntely  under  the  king  has  arisen  in  tbe  earoc 
manner ;  not  by  the  grants,  hot  by  tbe  com* 
mission  subsequent  to  call  an  assembly.  And 
therefore,  all  the  Spaniards  having  left  the 

*  Upon  this  sulyect  seTEdwards's  History, 
of  the  West  Ipdies,  book  9,  chap.  S,  Hik.^ 
chap.  3,  vol.  1,  pp.  158, 159, 160. 
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islancT,  or  havinijr  been  killei]  or  driven  oat  of 
it,  the  firet  settlbg  was  by  an  Englinh  colouy, 
who  under  the  authority  of  the  kinflf  planted  a 
Tacant  island,  belonging  to  him  in  right  of  his 
crown. 

The  like  is  the  case  of  the  islands  of  St. 
Helena  and  "St.  John,  mentioned  by  Mr. 
Attorney-General. 

A  maxim  of  constitutional  law  with  all  the 
judges  in  CaWin's  case,  and  two  such  men  in 
modern  times  as  sir  Philip  Yorke  and  sir  Cle- 
ment Wearg,*  1  take  it  for  granted,  will  acouire 
some  authority,  even  if  there  were  any  thing 
which  otherwise  made  it  doubtful ;  but  on  the 
contrary  no  book,  no  saying  of  a  judge,  no  not 
even  an  opinion  of  any  counsel  public  or  pri- 
vate, has  been  cited  ;  no  instance  is  to  be  found 


*  "  Frenchman,  The  opinion  of  sir  Philip 
Yorke  and  sir  Clement  Wearg,  must  indeed  be 
allowed  to  be  an  authority  in  point  to  the  ques- 
tion; because  those  two  learned  gentlemen 
teem  to  have  meant  to  ascribe  to  the  crown  the 
same  perfect  and  permanent  sort  of  legislative 
anthonty  over  Jamaica,  in  case  it  was  still  to 
be  considered  as  a  conquered  country,  as  lord 
Mansfield  has  ascribed  to  it  with  respect  to  the 
island  of  Grenada  before  the  proclamation  of 
October,  1763 :  but  yet  1  cannot  think  it  a  very 
respectable  authority,  notwithstanding  the 
great  learning  and  eminence  of  those  gentle- 
men; partly,  because  it  seems  to  have  been 
rather  a  hasty  opinion,  upon  which  they  had 
bestowed  very  little  consideration,  since  they 
did  not  take  the  pains  to  enquire  whether  Ja- 
maica Vas  to  be  still  considered  as  a  conquered 
country,  or  whether,  by  events  subsequent  to 
the  conouest  of  it,  it  was  become  a  colony ;  and 
partly,  because  it  may  well  be  supposed  that 
persons  who  serve  the  crown  in  the  offices  of 
attorney  and  solicitor  general,  have,  in  all 
doubtful  matters  relating  to  the  royal  preroga- 
tive, a  bias  on  their  minds  in  favour  of  it. 
^  ••  Englishman.  Persons  in  their  then  situa- 
tions must  always  be  liable  to  the  suspicion  of 
teclining  a  little  to  favour  the  prerogative  of 
the  crown:  and,  as  you  well  observed,  this 
opinion  of  theirs  seems  to  have  been  given  very 
hastily  and  with  very  little  attention  to  the  sub- 
ject, since  they  did  not  take  care  to  inform 
themselves  concerning  the  then  present  condi- 
tion of  Jamaica,  so  as  to  determme  whether  it 
ought  to  be  considered  as  a  conquest  or  a 
oolony,  though  this  was  absolutely  necessary 
to  make  their  opinion  of  any  use  to  the  minis- 
ters of  state  who  had  consulted  them.  It  most, 
however,  be  confessed  that,  crude  and  huty  as 
this  opinion  seems  to  have  been,  it  serves  to 
•hew  that  those  two  great  lawyers  had  a  gene- 
ral, loose,  floating,  idea  of  the  king's  being  the 
absolute  legislator  of  all  countries  acquired  by 
conquest,  which,  (as  I  observed  to  you  in  the 
Beginning  of  our  conversation,)  was  an  opinion- 
that'K^Bid'  been  adopted  by  a  great  many  private 
hwyers,  though  I  never  cocud  see  any  founda- 
tMm  for  it."  CanadiaD  Frwholder,  Dial.  9, 
p.  S&7»  ei  t€f* 


in  any  period  of  our  history  where  it  was  ever 
questioned. 

The  counsel  for  the  plaintiff  undoubtedly  la- 
boured this  point  from  a  diffidence  what  might 
be  our  opinion  on  the  second. 

But  upon  full  consideration  we  are  all  of 
opinion  that  before  the  SOth  of  July,  1764,  the 
kmg  had  precluded  himself  from  an  exercise 
of  the  legislative  authority  by  virtue  of  bis  pre- 
rogative, which  he  had  before  over  the  island 
of  Grenada. 

The  first  and  material  instrument  is  the  pro- 
clamation of  the  7th  of  Oetdier  1763.  See 
what  it  is  that  the  king  says,  and  with  what 
view  he  says  it ;  how  and  to  what  he  engagea 
himself  and  pledges  bis  word.  "  Whereas  it 
will  greatly  contribute  to  the  speedy  settling 
our  said  new  governments,  that  our  loving  sul^ 
jects  should  be  informed  of  our  paternaT  cara 
for  the  security  of  the  liberties  and  properyea 
of  those  who  are  and  shall  become  inhabitants 
thereof;  we  have  thought  fit  to  publish  and 
declare  by  this  our  proclamation,  that  we  have 
in  the  letters  patent  under  our  great  seal  of 
Greal  Britain,  by  which  the  said  govemmenta 
are  constituted,  given  express  power  and  direc- 
tion to  our  governors  of  our  said  colonies  re- 
spectively, that,  so  soon  as  the  state  and  cir- 
cumstances of  our  said  colonies  will  admit 
thereof,  they  shall,  with  the  ad?ice  and  con- 
sent of  the  members  of  oar  council,  summoii 
and  call  general  assemblies"  (and  then  follow 
the  directions  for  that  purpose.)  And  to  what* 
end  ?  "  To  make,  constitute  and  ordain  lawt^ 
statutes,  and  ordinances,  for  the  public  peace^ 
welfare  and  good  of  our  said  colonies  (of  which 
this  of  Grenada  is  one)  and  of  the  people  and 
inhabitants  thereof,  as  near  as  may  be  agreea- 
ble to  the  laws  of  England.'' 

With  what  view  is  the  promise  reciting  the 
comnAifi|ion  actually  given  ?  To  invite  settlers ; 
to  invite  subjects.  Whyf  The  reason  ia 
given.    They  ma}*  think  their  liberties  and 

{properties  more  secure  when  they  have  a  legts- 
ative  assembly.  The  governor  and  council 
depending  on  the  king  he  can  recall  them  at 
pleasure,  and  g^ve  a  new  frame  to  the  consti- 
tution ;  but  not  so  of  the  other  which  has  a  ne- 
gative on  those  parts  of  the  legislature  which 
depend  on  the  king. 

Therefore  that  assurance  is  given  them  for 
the  security  of  their  liberties  and  properties, 
and  with  a  vjew  to  invite  them  to  go  and  settle 
there  after  this  proclamation  that  assured  them 
of  the  constitution  under  which  they  were  to 
live. 

The  next  act  is  of  the  S6th  of  Marrb  1764, 
which,  the  constitution  having  been  established 
by  proclamation,  invites  further,  such  as  shall 
be  disposed  to  come  and  purchase,  to  live  under 
the  constitution.  It  states  certain  terms  and 
conditions  on  which  the  allotments  were  to  be 
taken,  established  with  a  view  to  permanent 
colonization  and  the  eoercase  and  cultivation  of 
the  new  settlement 

In  farther  eonfirmattoD,  on  the  99th  of  April 
1764^  three  montha  btloie  ^e  impost  id  ^oee* 
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lloQ  was  imposed,  there  is  an  actaal  comtnis- 
uon  to  (TOTeraor  Melville,  to  call  an  aswmbly 
IS  soon  as  the  state  and  circamstances  of  the 
island  should  admit. — You  will  observe  in  the 
proclamation  there  is  no  le^slature  reserved  to 
be  exercised  by  the  king',  or  by  the  governor 
aod  council  under  his  authority,  or  in  any  other 
method  or  manner  until  the  assembly  should  be 
cilfed :  the  promise  imports  the  contrary ;  for 
whatever  construction  is  to  be  put  upon  it, 
(which  perhaps  it  may  be  somewhat  oifficult 
to  pursue  through  all  the  cases  to  which  it 
may  be  applied)  it  apparently  considers  laws 
then  in  being  in  the  island,  and  to  be  adminis- 
tereil  by  courts  of  justice ;  not  an  interposition 
of  legislative  authority  between  the  time  of  the 
promise  and  of  calling  the  assembly. 

It  does  not  appear  from  the  special  Terdict 
wheo  the  first  assembly  wss  called ;  it  must 
have  been  in  about  a  year  at  farthest  from  the 
governor's  arrival,  for  the  jury  find  he  arrived 
in  December  1764,  and  that  an  assembly  was 
held  about  the  latter  end  of  the  year  1765. 
So  that  there  appears  to  have  been  nothing  in 
the  state  and  circnmstaoces  of  the  island  to  pre- 
vent calling  an  assembly. 

We  therefore  think  by  the  two  proclamations 
and  the  commission  to  governor  Melville,  the 
kio^  had  immediately  and  irreTocably  granted 
to  all  who  did  or  should  inhabit,  or  who  bad  or 
should  have  property  in  the  island  of  Grenada 
— in  general  to  all  whom  it  should  concern — 
that  tha  subordinate  legislation  over  the  island 
should  be  exercised  by  the  assembly  with  the 
governor  and  council,  in  like  manner  as  in  the 
other  provinces  under  the  king. 

And  therefore,  though  the  right  of  the  king 
to  have  levied  taxes  on  a  conquered  country, 
sul^ect  to  him  in  right  of  his  crown,  was  good, 
and  the  duty  reasonable,  equitable  and  expe- 
dient, and  according  to  the  tinditig  of  the  ver- 
dict uaid  in  Barbadoes,  and  all  the  other  Lee- 
ward islands;  yet  by  the  inadvertency  of  the 
king's  servants  in  the  order  in  which  the  se- 
veral instruments  passed  the  office,  (for  the  pa- 
tent of  the  SOth  of  July  1764,  for  raising  the 
impost  stated,  should  have  been  first)  the  order 
is  inverted,  and  the  last  we  think  contrary  to 
and  a  violation  of  the  first;  and  therefore 
void.* 

*  **  The  letters  patent  imposing  the  dntv  of 
fonr  and  a  half  per  cent,  were  published  in  Julv 
1764;  and  thecomroisaion  of  governor  Melville 
to  be  captain^  general  and  governor  in  chief  of 
tlic  island  (whereby  among  other  things  he  was 
impow^red  to  summon  an  assembly  of  the  free- 
holders and  planters  of  it),  had  passed  the  ffreat 
seat  in  the  preceding  month  of  April  of  the 
same  year  1764 ;  but  the  first  assembly  of  the 
province  did  not  meet  till  about  December 
1765,  that  b  till  near  a  year  and  a  half  after 
the  iflsotng  of  the  letters  patent,  that  imposed 
the  mid  duty  of  four  and  ■  half  per  cent,  and 
more  than  two  years  after  the  pablioation  of  the 
prodamation  of  Oolober .  1763,  which  pro- 
1  the  people  of  Qrenada  a  gov eruneet  by 


How  proper  soever  the  thing  may  be  rea« 
pecting  the  object  of  these  letters  patent,  it  can 
only  now  be  done  (to  use  the  wordsof  sir  Philip 
Yorke  and  sir  Clement  Wearg)  **  by  an  act  of 
assembly  of  the  island,  or  by  the  parliament  of 
Great  BriUio." 

Theconaequence  is  Judgment  for  the  Plaintl£ 

[Note.  I  have  here  again  the  pleasure  of  re* 
turning  my  thanks  to  Mr.  Alley ne,  by  whom  1 
have  been  favoured  with  the  copy  of  toe  Special 
Verdict  in  this  remarkable  cause.  I  have  alae 
used  some  materials  large!  v  with  which  1  have 
been  oblij^  in  the  first  day's  argument;  the 
crowd  bemg  then  so  great  that  I  was  hindered 
in  taking  notes  of  my  own ;  and  for  the  same 
reason  1  have  used  the  liberty  in  the  judgment 
of  supplying  what  I  found  imperfect  or  rnia* 
taken  in  my  own  notes  in  several  places,  fi'om 
a  printed  note  of  it  which  has  been  published  ; 
and  correcting  that  in  some  placea  where  I 
found  it  mistaken.] 

ftfere  ends  the  Cau  at  reported  by  Lofl.']    . 


In  the  report  of  Rex  v.  Samuel  Vaughaut 
4  Burr.  3494,  upon  a  qoeation  whether  the 
statutes  12  R.  8,  c.  8,  and  6  and  6  Edw.  6,  e, 
16,  extended  to  Jamaica,  lord  Mansfield  saya, 

<*  If  Jamaica  was  considered  as  a  conquest, 
they  would  retain  their  old  laws,  till  the  con* 
queror  had  thought  fit  to  alter  them.  If  it  is 
considered  as  a  colony,  (which  it  ought  to  be^ 
the  old  inhabitants  having  left  the  island)  then 
these  statutes  are  positive  regulations  of  policei 
not  adapted  to  the  circumstances  of  a  new  oo* 
lony ;  and  therefore  no  part  of  that  law  of 
England,  which  every  colony  from  necessity 
is  supposed  to  carry  Vith  them  at  their  first 
plantation."         ,  , 

an  assembly,  not  immediately,  hot  aa  soon  as 
the  situation  and  circumstances  of  the  said 
new  governments  would  admit  thereof.  Here, 
therefore,  was  an  interval  of  more  than  two 
years  after  the  publication  of  the  proclama« 
tion  of  October  1763,  before  the  assembly  of 
Grenada  met ;  during  which,  according  to  your 
way  of  reasoning,  the  king  was  not  precluded  . 
by  nis  proclamation  of  October  1768,  from  ex- 
ercising his  legislative  authority  in  the  island  of 
Grenada,  in  the  same  manner  as  before  the  said 
proclamation  was  made,  suppo^inff  he  had  be« 
fore  that  act  been  legally  posses«ed  of  such  au- 
thority ;  and  in  the  former  halfof  this  interval,  . 
namely  in  Jnly  1764,  his  msjesty  did  exercise  / 
this  legislative  authority  by  issuiog  those  let- 
ters patent  which  imposed  the  said  duty  of 
four  and  a  half  per  cent.  These  letters  patent 
therefore,  according  to  yoor  doctrine,  must  have 
been  legal  when  they  wei:e  issued  if  they  would 
have  been  so  before  the  said  proclamation  of 
October  1763.'*  8  Canad.  Freeholder,  p.  911. 
See  also  the  paasagei  immediately  preceding 
end  foUowiog  thia. 
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Mr.  Edfirards  (Hist,  of  the  Weft  India,  book 
9,  chap.  S,)  gives  a  brief  accooat  of  this  case 
of  Campbell  v.  Hall,  to  which  he  subjoins  ani- 
madversions on  some  of  the  most  important 
passages  in  lord  Mansfield's  argument.  In 
lis  introduction  to  those  animadversions,  be 
sa^s,  **  It  is  impossible,  I  think,  not  to  per- 
ceive, throughoat  these  and  other  parts  of  the 
learned  judge's  argument,  a  oertam  degree  of 
bias  arising  from  the  unhappy  distentions, 
which  about  that  period  broke  out  into  a  civil 
#ar  between  Great  Britain  and  her  colonies : 
in  the  progress  of  which,  it  is  believed  this  noble 
person  distinguished  himself  as  an  active  par- 
Ifzan,  and  a  powerful  advocate  for  the  uncon- 
ditional kttpremacy  of  the  mother  country.*' 

In  the  second  edition  of  his  work  he  inserted 
at  the  end  of  that  chapter  the  following 

FoSTSCRtPT  TO  THE  HlSTORT    OF  GRENADA. 

«« The  first  edition  of  this  work  having  fallen 
into  the  hands  of  a  gentlenoao  of  distinguished 
abilities  and  learning,  (one  of  his  majesty's 
•eijeant's  at  law)  he  was  pleased,  at  the  au- 
thor's request,  to  communicate  his  thoughts  i 
in  writing  on  the  doctrine  mainuined  by  lord  : 
Mansfield,  ot»ncemiog  the  legal  authority  of 
the  crown  over  conquered  countries,  as  stated 
in  page  363  of  this  volume,  which  1  haTo  great 
pmsure  in  presenting  to  the  reader,  in  the  pre- 
cise words  in  which  they  were  given ; 
.'  **  The  ground  upon  which  the  Court  rested 
ibeir  judgment  in  the  case  of  Grenada,  was 
clearly  sufficient  to  warrant  that  judgment, 
•veo    admitting  the  doctrine  laid   down  by 
lord  Mansfield  on  the  other  point  to  be  well 
founded  ;  but  nothing  can  be  more  unfounded 
than  that  doctrine: — every  proposition  upon 
which  it  is  made  to  rest,  is  a  fallacy.     I  deny 
^at  the  king  (at  least  since  the  constitution 
has  had  its  present  form)   can  *  arbitrarily 
grant  or  refuse  a  capitulation.'     The  power 
of  granting  or  refusing  a  capitulation,  m  tbe 
case  of  a  atege  or  invasion,  is  certainly  vested 
in  him ;   but  it  is  vested  in  him,  like  every 
other  power  with  which  he  is  entrusted  by  the 
British  constitution,. to  be  exercised  according 
to  the  usage  which  has  prevailed  in  like  cases. 
If  that  power  should  be  abused,  his  officers  and 
ininisters  must  answer  to  the  public  fqr  their 
misconduct. 

^  **  For  the  same  reason  I  deny  that  <  the 
)dng  can  put  the  iubabitanU  of  a  conquered 
country  to  the  sword,  or  otherwise  exterminate 
them,'  unless  such  severity  be  fully  justified 
by  the  laws  of  war,  as  Ihey  are  understood 
ftmongst  civilized  nations. 

"  But,  supposing  that  a  case  should  happen 
trherein  sach  severity  would  be  justifiable,  I 
deny  that,  upon  the  extermination  of  the 
•nemy,  the  hmds  would  belong  to  the  king 
himself:  I  say  they  would  bek>ng  to  the  state ; 
mnd  that  they  would  be  subject  not  merely  to 
the  king,  but  to  the  sovereigo  power  which  go* 
verns  the  British  dominions.  If  the  kiog  ra-. 
eeivct  the  inliabitants  under  Jiii  protectisAf  end 


grants  them  their  property,  1  deny  that  he  hu 
power  to  fix  such  terms  and  conditions^  as  he 
thinks  proper ;  for  he  cannot  reserve  to  himself, 
in  his  individual  capacity,  legislative  power 
over  them :  that  would  be  to  exclude  the  au- 
thority of  the  British  legislature  from  t|ie  go- 
vernment of  a  country  subdued  by  British 
forces,  and  would  be  an  attempt  to  erect  impe' 
rium  in  imperio.  One  Consequence  of  this 
would  be,  that  such  conquered  territory  might 
descend  to  an  heir  of  the  king  not  qualified, 
according  to  the  act  of  settlement,  to  succeed  to 
the  crown  of  Great  Britain.  The  kin^  might 
give  it  to  a  younger  son,  or  bestow  it  on  a 
stranger.  A  thousand  other  absurd  conse- 
quences might  be  pointed  out,  as  resulting  from 
stich  incongruity. 

•*  1  admit  that  the  king  (subject  to  the  re- 
sponsibility of  his  mtuisters,)  may  vield  up  a 
conquest  or  retain  it  as  he  sees  best,  but  I  deny 
for  the  reasons  above  hinted  at,  that  he  can 
impose  what  terms  he  pleases,  or  that  he  can 
arbitrarily  change  the  law  or  political  form  of 
ito  government.  I  think  he  may  agree  upon 
the  capitulation,  that  the  conquered  people  shall 
continue  to  enjoy  their  ancient  religion  and 
laws,  and  even  this  must  be  tub  modo  ;  but  I 
deny  that  he  could,  by  bis  own  authority,  grant 
these  things  after  the  capitulation  ;  for  that 
would  amount  to  an  exercise  of  independent 
sovereignty.  The  falUusy  of  lord  Mansfield's 
argument,  proceeds  from  an  endeavour  to  con- 
found the  king's  civil  and  mjliUry  characters, 
and  to  perpetuate  in  the  chief  executive  ma- 
gistrate, the  vast  powers  with  which  it  is  neces- 
sary to  invest  the  generalissimo  of  the  armies, 
during  the  continuance  of  military  operations. 
The  moment  these  operations  cease,  he  re- 
sumes his  civil  character,  and  in  that  character 
no  man  will  venture  to  assert  that,  as  king  of 
Great  Britain,  he  has  the  prerogfstive  of  being 
a  despot  in  any  part  of  his  dominions.    With 


respect  to  the  cases  of  Ireland,  Wales,  and 
Berwick,  even  taking  them  precisely  as  lord 
Mansfield  puis  them,  I  think  they  do  not  weigh 
a  feather  in  the  argument.  Those  cases  hap* 
pened  long  before  the  English  constitution  had 
reduced  itself  to  its  present  form,  consequently, 
before  the  righu  of  the  people  were  ascertained 
aud  defined  as  they  exist  at  present.  If  a  few 
instances  of  the  exerdse^f  arbitrary  power  by 
the  ancient  kings  of  England,  are  to  be  received 
as  decisive  cases,  to  shew  what  are  the  powers 
of  the  crown  at  this  day,  I  think  it  would  b# 
no  very  difficult  task  to  find  authorities,*  even 
as  low  down  as  the  reigns  of  the  Plantageneto 
and  Stuarts,  to  prove  that  the  British  govern* 
ment  ought  to  be  a  pure  despotiain  I" 


But  the  most  valuable  investigation  which  I 
have  seen  of  thecaseof  CampbefiaodHall,  and 


*  See  Burke's  Speech  in  the  House  of 
Commons  February  the  lltb,  1780,  es  quoted 
m  A  State  Trials,  p«  79>  and  the  prooQdiog 
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of  the  jud^ent  pronounced  upon  it  by  lord 
MansBeldy »  contained  in  the  second  dialogue  in 
the  work  of  my  learned  and  excellent  fnend 
Mr.  Baron  MasereSy  entitled  '*  The  Canadian 
FfeeholUer."  There  every  important  position 
which  lord  Mansfield  in  his  argument  laid  down, 
is  investigated  with  much  copiousness,  particu- 
larity, and  elaboration ;  the  authorities  on 
which  he  relied,  are  fully  and  accurately  cited, 
and  considered  with  abundaut  care  and  judg- 
ment ;  bis  reasonings,  both  abstract  and  techni- 
cal, are  stated  with  the  most  scrupulous  exact- 
ness, and  discussed .  with  great  learning  and 
sagacity  ;  the  historical  transactions  to  which 
he  referred  are  luminously  developed,  and  cri- 
tically traced  through  all  their  known  ramifica- 
tions ;  and  the  whole  merits  of  the  important 
aoestions  which  were  agitated  in  the  course  of 
le  case,  are  exhibitetl  with  the  most  instruc- 
tive and  satisfactory  illustration.  In  the  fol- 
bwin^  passage  the  course  of  investigation  pur- 
— A  to  the  work  is  recapitulated : 


**  Englisbman,— Frenchman. 
"  B. — 1  believe  we  have  gone  through  all  the 
braucbes  of  lord  Mansfield's  argument  in  sup- 
port of  the  sole  legislative  authority  of  the 
crown  over  conquered  countries,  and  have  given 
them  a  very  full  and  fair  examination :  which 
is  all  I  proposed  to  do  upon  the  subject.  For, 
aa  to  my  owe  opinion  upon  it  before  that  de- 
cision of  lord  Mansfield,  1  have  already  men- 
tioned it  to  yoo  in  the  beginuiog  of  our  con- 
versation, together  with  the  reasons  upon  which 
I  grounded  it,  and  had  the  satisfaction  Of  find- 
ing that  you  entirely  agreed  with  me  in  both, 
and  even  anticipated  sdme  of  the  latter.  What 
effect  the  mere  authority  of  lord  Mansfield, 
sitting  in  his  judicial  capacity,  as  chief  justice 
of  the  Court  of  KingV bench,  and  delivering  a 
contrary  opinion,  but  grounding  it  on  reasons 
that  we  think  weak  and  uncenclusive,  ought  to 
have  upon  our  minds,  1  will  not  pretend  to  de- 
termine. But  it  is  hard  to  give  up  one's  rea- 
•00  to  mere  authority. 

"  P.— 8o  hard  that  I  shall  not  do  it.  This  is 
too  important  a  point  to  be  settled  by  a  single  de- 
cisioo  of  a  court  of  justice,  or,  perhaps  I  ought 
rather  to  say,  by  the  opinion  of  a  single  judge. 
For,  by  what  you  sUteU  to  me  of  that  judg- 
ment in  the  case  of  Campbell  and  Hall,  it  does 
not  ap|)ear  to  be  quite  certain  that  all  the 
jadges  of  the  court  of  King's- bench  concurred 
with  lord  Mansfield  in  opinion  upon  that  first 
point  of  the  cause.  For,  since,  as  lord  Mans- 
field expressly  declared,  they  all  agreed  that 
the  plaintiff  Campbell  was  entitled  to  the  judg- 
ment of  the  Court  upon  the  second  point,  to  wit, 
that  the  king,  if  he  nad  had  the  sole  legislative 
anthority  over  the  island  of  Grenada  immediate- 
ly  after  the  conclusion  of  the  treaty  of  Paris 
in  February,  1763,  had  nevertheless  precluded 
himself,  by  his  proclamation  of  October,  1763, 
from  exercising  it  from  that  time  forward,  and 
had  thereby  transferred  the  said  power  to  the 
ftitore  govemojriy  oouncils,  and  assemblies  of 


the  said  island ;  I  say,  since  all  the  judgea 
afirreed  with  lord  Mansfield  in  the  opinion  that 
the  plaintiff  Campbell  uti^ht  to  have  judgment 
U[)on  this  second  ground,  it  is  possible  that  they 
might  not  concur  wit^i  him  in  his  opinion  upoa 
the  first  point,  concerning  'the  king's  original 
legislative  authority  over  that  island  before  the 
said  proclamation  of  October,  1763. .  Unless, 
therefore,  it  was  expressly  declared  by  lord 
Mansfield  (who  seems  to  have  been  the  only 
judge  that  spoke  upon  that  occasion)  that  the 
other  judges  concurred  with  him  in  that  opi- 
nion upon  the  first  point,  I  do  not  think  we  ar4 
bound  to  fconsider  it  as  being  their  opinion.  I 
therefore  should  be  glad  to  know  whether  lord 
Mansfield  expressly  declared  that  the  other 
three  judges  of  the  court  did  concur  with  him 
in  that  opinion. 

**  ^.— I  do  not  find  that  be  did  make  such  a 
declaration,  though,  with  respect  to  the  second 
point,  he  expressed  himseir  in  these  positiTt 
words ;  *  But,  after  full  consideration,  we  art 
« of' opinion,  that  before  the  SOth  of  July,  1764, 

<  the  king  had  precluded  himself  from  the  ex* 

<  ercise  of  a  legislative  authority  over  the  island 
*  of  Grenada.'  There  is  therefore  a  nossibU 
lity  that  your  surmise  may  be  true,  that  th^ 
other  judges  did  not  agree  with  him  in  opinio^ 
open  the  said  first  point.  Yet  their  silence  on 
the  occasion  seems  to  imply  an  assent  to  what 
he  delivered.  So  that  I  don't  know  what  to 
conclude  concerning  that  matter.  All  that  is 
certain  is,  that  the  other  judges  did  nOit  openly 
declare  their  concurrence  with  lord  MansfieM 
in  this  opinion. 

<«  P.— Well,  be  that  as  it  may :  whether  they 
did,  or  did  not,  concur  with  lord  Mansfield  in  that 
opinion,  I  confess  I  cannot  bring  myself  to  ao^ 
cede  to  it,  aAer  having  seen  the  weakness  of  tbn 
reasons  which  have  been  alledged  in  support 
of  it  by  to  very  able  a  defender  of  it  as  lonl 
Mansfield.  For,  if  that  opinion  could  have 
been  rendered  plaosihie  and  probable  by  anjr 
man,  I  presume  it  would  have  been  so  by  ford 
Mansfield.  And  yet  we  have  seen  how  ra^ 
markably  he  has  huled  on  this  occasion,  both 
in  his  reasonings  and  in  his  facta;  I  must 
therefore  adhere  to  my  first  opinion  till  8om4 
better  arguments  are  produced  to  make  mt 
change  it. — But,  a^  this  enquiry  has  mn  into 
great  length,  in  consequence  of  the  full  and 
particular  manner  in  which  you  have  examin- 
ed the  several  historical  examples  adduced  irf 
lord  Mansfield  in  support  of  his  opinion,  an4 
likewise  of  some  digressions  to  other  subjecti 
which  you  have  made  to  gratify  my  curiosity, 
f  must  desire  yoo  to  resume  the  subject  for  a 
little  while  longer,  and  repeat  the  principal 
conclusions  we  have  agpreed  upon  in  answer  to 
the  seTeral  branches  of  lord  Mansfield's  argiii> 
ment,  and  to  state  them  in  as  compact  anA 
summary  a  manner  as  you  can,  to  the  end  theft 
1  lAay  be  the  better  able  to  arrange  and  retail 
them  in  my  memory. 

«<  JE.-rI  think  this  will  indeed  be  very  proper^ 
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rUj  over  Ireland,  not  heving  a  right  to  alter 
the  lawa  of  England,  ([wiien  once  introduced 
there  by  king  John,)  wiihoat  consent  of  par- 
liament ;  and  that  lord  Mansfield  has  adopted 
this  opinion  of  lord  Coke,  though  it  clashes  with 
the  tonclusion  which  he  laboured  to  draw  from 
this  case  of  Ireland  in  favour  of  the  king's  sole 
legislative  power  in  the  island  of  Grenada. 
And  we  further  observed  that,  for  some  cen- 
turies past,  at  least,  the  laws  which  have  been 
made  for  the  government  of  Ireland  have  been 
made  either  with  the  consent  of  the  parliament 
of  Enffland,  or  with  that  of  the  parliament  of 
Ireland.  So  that,  upon  the  whole  matter, 
Ireland  appears  to  be  a  verv  unfit  example  of 
the  exercise  of  such  a  sole  legislative  autiiority 
in  the  crown  over  a  conquer^  country  as  lord 
Mansfield  asserted  to  have  belonged  to  it  in  the 
case  of  the  island  of  Grenada  before  the  publi- 
cation of  the  royal  proclamation  of  October, 
1763.  These,  1  think,  are  the  principal  re- 
marks we  agreed  upon  concerning  Ireland. 

**  With  respect  to  Wales  it  appeared  to  as 
that  lord  Mansfield  had  mistaken  two  very 
material  fiusts  relating  to  it.  For,  in  the  first 
place,  he  asserted  that  that  country  had  not 
been  a  fief  of  the  crown  of  England  before  its 
complete  reduction  by  king  Edward  the  1st, 
notwithstanding  king  Edward,  in  the  famous 
Statutum  Wallis,  passed  immediately  after  the 
reduction  of  it,  expressly  declares  that  it  had 
been  so,  and  notwithstanding  a  cloud  of  pas- 
sages in  that  venerable  old  historian,  Matthew 
Paris,  (who  lived  in  the  reign  of  king  Henry' 
the  3d,  king  Edward's  father,)  which  prove 
that  it  was  in  such  a  state  of  feudal  sub- 
jection to  the  crown  of  England  throughout  all 
the  reiffn  of  king  Henry  the  3d  and  for  several 
rei(|^ns  before.  But,  in  opposition  to  these  de- 
cisive testimonies,  lord  Mansfield  will  have  it 
that  Wales  had  never  been  a  fief  of  the  crowa 
of  England  before  the  reduction  of  it  by  king 
Edward,  but  was  then,  for  the  first  time,  re- 
duced by  his  victorious  arms,  to  be  a  dependant 
dominion  of  the  crown  of  England ;  but  that, 
for  some  reasons  of  policy,  (which,  however^ 
lord  Mansfield  does  not  state,  nor  even  bint 
at,)  king  Edward  thought  proper  to  declare  it 
to  have  been  in  a  state  of  feudal  subjection  to 
the  crown  before  his  conquest  of  it.  And  here 
we  observed  that  lord  Mansfield  reasoned  in- 
conclusively even  from  his  own  assumed  state 
of  the  fact.  For,  if  Wales  had  not  been  a  fief 
of  the  crown  of  England  before  king  Edward's 
reduction  of  it,  but  had  been  (as  lord  Mansfield 
supposes)  an  absolutely  independent  state  until 
that  time,  yet,  if  king  Edward  had,  for  any 
reasons  of  policy,  thought  fit  to  consider  it 
(though  falsely)  as  having  been  before  in  a  state 
I  of  feudal  subjection  to  the  cmwn,  such  a  plan 
\  of  policy  in  king  EdwanI  would  have  rendered 
i  Wales  an  unfit  example  of  the  exercise  of  the 
■  power  of  a  king  of  Bnsj^land  over  a  conquered 
country ;  because  it  must  be  supposed  that 
king  Edward  would,  in'  such  a  case,  have  ex- 
ercised only  such  rights  of  government  over  it 
as  were  compatible  with  the  political  sitoatio^ 
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for  both  oar  sakes ;  and  therefore  I  will  endea«- 
Tour  to  do  it  with  as  much  brevity  as  shall  be 
oonsistent  with  a  full  enumeration  of  the  several 
conclusions,  (relative  to  the  main  subject,)  upon 
which  we  have  agreed ;  but  without  any  men- 
tion of  the  collateral  and  incidental  subjects  to 
which  we  have  digressed.  But  even  this  will 
take  up  many  words.   • 

«(  We  have  agreed,  then,  in  the  first  place, 
that  lord  Mansfield  has  reasoned  very  inconclu- 
aively  in  the  first  part  of  his  argument,  in  which 
he  endeavours  to  establish  the  king's  sole  le- 
gislative authority  over  conquered  countries 
upon  general  principles  of  law  and  reason  ;— 
that  he  has  therein  confounded  the  power  of 
making  war,  and  the  summary  and  arbitrary 
authority  necessarily  attendant  upon  it,  (which 
confessedly  belong  to  the  crown  alone,)  with 
the  power  of  governing  conquered  countries 
in  time  of  peace,  after  they  have  been  finally 
oeded  by  their  former  sovereigns  to  the  crown  : 
»-and  tnat  he  has  likewise  confounded  tfajs 
latter  power  of  governing  a  country,  and  exer- 
cising le^lative  authority  over  it,  after  it  is 
ceded,  with  the  power  of  making  peace,  or  of 
either  accepting  the  ceasion  of  the  conquered 
eountry  from  ita  former  sovereign,  or  restoring 
Ihe  country  back  to  him : — and,  lastly,  that  he 
lias  endeavoured  to  deduce  a  right  of  making 
laws  for  a  conquered  country  from  tlie  right  of 
^nting  away  the  vacant  lands  of  it,  tliat  is, 
Irom  a  right  of  ownership;  which,  if  it  were 
to  be  admitted  in  other  cases  to  be  soflicient 
for  this  purpose,  would  prove  every  land-owner 
to  be  an  absolute  monarch,  or  legislator,  over 
the  persons  who  rented,  or  took  grants  of,  his 
land.  These,  I  think,  are  the  remarks  we  con- 
curred in  making  upon  the  first  part  of  lord 
Mansfield's  argument,  in  which  he  endeavour- 
ed to  establish  this  sole  legislative  power  of  the 
grown  upon  principles  of  law  and  reason. 

**  I  come  now  to  his  precedents  firom  his- 
tory, which  are  the  cases  of  Ireland,  Wales, 
Berwick  upon  Tweed,  Gascony,  Calais,  New- 
York,  Jamaica,  Gibraltar,  and  Minorca. 

«*  With  respect  to  Ireland  we  observed,  that 
he  argued,  from  king  John's  having,  by  his 
•ole  authority,  introduced  the  laws  of  England 
into  Ireland,  that  he  therefore  was  the  sole 
legislator  of  it ;  which  we  agreed  to  be  by  no 
means  a  just  conclusion,  there  being  a  manifest 
difference  between  a  power  in  the  conquering 
king  to  introduce  once  for  all, -immediately 
af^er  the  conquest,  into  the  conquered  country 
the  laws  of  ibe  conquering  country,  and  the 
regular,  permanent,  legislative  authority  by 
which  the  laws  of  the  conquered  country  may, 
at  any  tim«  after,  be  changed  at  the  pleasure 
of  the  legislators,  (whoever  they  are,)  not  only 
by  introducing  into  it  the  laws  of  the  conquer- 
ing nation,  but  any  other  laws  whatsoever,  and 
thia  as  of^en«  and  in  as  great  a  degree,  as  the 
i^slatont  shall  think  fit.  And  we  further  ob- 
served, tuat  lord  Coke,  in  the  passage  quoted 
from  this  re|Hirt  of  Calvin^s  case,  has  expressly 
declared  that  the  kings  of  England-  were  not 
1  of  this  permanent  leguUtive  antbo* 
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in  wkicfa  be  would  have  tboodffat  fit  to  plaoe  it, 
which  would  bate  hcoo  that  of  au  ancteot  fief 
of  the  crowo  redaced  into  poMOMioD.  And  we 
obfcrred  aho  that  be  bad  iiiiscoDoei?ed  another 
OMlerial  faet  relating^  to  tbii  country,  with  re* 

r a  to  the  power  by  wbicb  lawa  were  niade 
the  goTernment  of  it  af\er  its  reduction  by 
king  Edward.  For  be  anerts  that  king  Ed- 
ward naade  laws  for  it  by  bis  own  single  autho- 
rity, Dotwitbatending  it  is  expressly  declared 
hy  that  king  himself  in  the  preainble  of  his 
famous  Statutnm  WallisB,  aboTe  mentioned, 
that  the  lawa  he  then  established  for  the  go- 
verameotof  it  were  oiade  *  de  oonsilio  proce* 
'  rum  rcgni  noatri,'  or  by  the  consent  of  his 
parliameot. 

**  These  mistakes  we  obaerved  to  ba?e  been 
made  by  lord  Mansfield  in  what  be  said  con- 
csming  those  two  great  examples  pf  Ireland 
sad  Wales;  which  are  also  of  too  grait  anti- 
quity to  haTo  much  weight  in  determining  a 
Question  concerning  the  oonstitutiou  of  the 
English  gofernment  at  this  day. 

««  We  then  obeenred  that  all  the  oOier  in- 
stances that  were  mentioned  by  htm,  except 
those  of  Gibraltar  and  Minorca,  are  of  no  im- 
portance to  the  question.  These  insUnoes 
weie  the  town  of  Berwick  upon  Tweed,  the 
dueb^  of  Guienne,  or  Gascony,  the  town  of 
Gakua  in  Fjance,  the  profince  o/ New- York  in 
Noiih  America,  and  the  island  of  Jamaica. 

•*  AU  that  he  says  of  Berwick  upon  Tweed 
is,  that  it  was  gorerned  by  a  roval  charter. 
But  that  drcumstance  is  no  proof  tKat  the  king 
was  the  sole  legislator  of  it,  any  more  than  he 
is  of  the  cities  of  York,  Bristol,  Exeter,  and 
twenty  other  towns  in  England,  which  are 
gotefued  also  by  royal  charters.  And  eten 
thai  charter  of  Berwick  appears  to  ba?e  been 
eonfirmed  by  act  of  parliament  in  the  reign  of 
lung  James  the  Ist. 

**  As  to  the  duchy  of  Guiennr,  or  Gascony, 
and  the  town  of  Calais  in  France,  they  were  not 
acquired  by  the  kinga  of  England  by  conquest, 
but  bv  marriage  hSd  inheritance,  and  oonse- 
qneotly  can  a&rd  no  example  of  the  power  of 
the  orowo  ot er  conquered  countries. 

**  And  the  province  of  New- York  in  America 
is  an  unfit  example  for  this  purpose,  because, . 
though  perhaps  in  truth  it  might  be  a  mere 
eonquest  nvide  upon  the  Dutch  in  the  year 
1664,  after  they  had  been  many  years  in  quiet 
nnsaession  of  it,  yet  it  was  not  so  considered  by 
kia^JDharles  the  9d,  who  took  it  from  them, 
but  was  claimed  and  seizeil  upon  by  his  order 
aa  a  part  of  the  territory  of  the  more  ancient 
English  colony  of  New-England,  into  wbicb, 
it  was  pretended,  the  Dutch  had  intruded 
thamseltes  without  the  permission  of  the 
And,  upen  this  ground  of  an  already - 
^  fight  to  it  in  the  crown  of  England,  it 


was  granted  away  by  king  Charles  the  3d  to 
hia  brotberi  the  duke  of  York,  before  e?er  the 
flaet,  which  was  sent  to  take  possession  of  it, 
bad  sailed  from  England  ;  and  it  was  taken 
pooaeasioa  of  by  colonel  Nioholla,  as  a  part  of 
ibe  king's  old  dominions,  before  the  king  en- 
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tared  into  the  first  Dutch  war.  Aa,  therefore, 
it  waa  not  considered  by  the  crown  as  a  cun« 
^uered  counury,  ihe  government  esUblisbed  in 
it  cannot  be  justly  cited  as  an  example  of  the 
authority  of  the  crown  over  conquered  coun« 
tries. — And  nearly  the  same  thing  may  be  said 
of  the  island  of  Jamaica;  since  lord  Mansfield 
telb  us  that  be  bad  found,  upon  inquiring  into 
the  bietory  cf  it,  |bat  it  bad  been  almost  en- 
tirely abandoned  by  the  Spanish  inhabitants  of 
It  soon  after  its  coioquest  by  the  arms  of  Eng- 
land in  the  year  1655  in  the  time  of  Crom- 
well's usurpation,  and  that  it  was  occupied 
only  by  English  settlers  at,  or  soon  after,  ihe 
restoration  of  king  Charles  the  8d  in  1666  $ 
insomuch  that  it  had  been  considered  ever  since ' 
that  period  as  au  English  plantation,  and  not 
aa  a  conquered  country.  For,  if  this  be  true, 
(as  I  do  not  doubt  it  is,)  it  renders  this  island 
an  unfit  example  of  the  exercise  of  the  iegis- 
lative  authority  of  tlie  crown  over  conquered 
countries.  I  mean  only,  however,  tliat  it  is 
not  a  direct  example  for  this  purpose:  for  in- 
directly, I  acknowledge,  both  this  island  an^ 
the  province  of  New -York  may  be  used  as  ar* 
^ments  in  favour  of  this  authority,  by  reason- 
wg  as  follows:  *  The  power  of  the  crown  over 
a  conquered  country  must  be  at  least  as  great 
aa  it  la  over  a  planieil  country,  or  colony. 
Therefore,  since  the  kmg  of  England  exercised 
legislative  authority  over  the  island  of  Jamaica 
for  about  twenty  years,  without  the  concur-  ' 
rence  of  either  the  Eogluh  parliament  or  an 
assembly  of  the  people;  and  smce  the  duke  of 
York  did  the  same  thing  in  the  province  of 
New- York  for  about  eighteen  years  by  virtue 
of  a  delegation  of  the  powers  of  govemo^ent  to 
bim  from  the  crown  by  king  Charles's  letters- 
patent  ;  and  these  two  countrioi  if  ere  not  con- 
sidered as  conquests,'  but  aa  plantations  of  Eng- 
lishmen ;  it  follows,  d/orttorif  that  io  coun- 
tries that  are  not  only  conquered,' but  considered 
as  conquered,  the  crowb  may  l^wfoll  v  exercise 
the  same  authorit;^.'  Tbii  would  nave  been 
a  tolerably  plausible  argument,  and  mucb 
stronger  than  any  of  those  which  lord  Maoa- 
field  made  use  of  in  that  judgment  Bui 
he  did  not  make  use  of  this  argument  y  and 
indeed  could  not,  consistently  with  the  opinion 
he  delivered  copceming  planted  countnea,  or  ^ 
colonies:  fi>r  in  these  he dechred  that  the  kinff 
alone  had  not  the  power  of  making  laws  ana 
imposing  taxes,  but  <he  king  and  pariiameni 
conjointly,  or  the  king  and  the  assembly  of  the 
freebolderaof  thecolony  conjoiotly,a^reeably  to 
the  opinion  of  sir  Philip  Yorke  and  sir  ClemenI 
Wearg  in  the  year  1743  concerning  the  island 
of  Jamaica.  He  could  not,  therefore,  make 
use  of  the  foregoing  argument  d  fortioriy  in 
favour  of  the  king's  sole  legislative' authority 
orer  conquered  countries,  which  is  built  upon 
the  supposition  of  bis  majesty's  bavinjif  had 
such  an  authority  over  planted  countrjes,  or 
colonies ;  because  he  denied  the  existence  of 
the  latter  authority,  which  is  iu  foundation. 
According  to  lord  Mansfield's  doctrine,  there- 
fore, of  the  king'*  not  being  the  sole  legislator . 
Z 
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of  planted  countries,  the  .inttanoef  of  New- 
York  and  Januiica  cannot  afford  the  above  in- « 
direct  arg^ument  i  fortiori  in  support  of  the 
king's  sole  Wislative  authority  o? er  conquered 
countries.  Nor  can  the^  afford  a  direct  argu- 
ment,  independently  of  the  consideration  of 
planted  countries,  in  support  of  this  authority  ; 
because  those  places,  or  prorinces,  (though 
reaily  ponquests,)  were  considered  and  treated 
>  as  planted  countries.  And  therefore  they 
ought  not  to  have  been  cited  by  lord  Mansfield 
as  proofs  of  the  said  authority.  As  to  the  opi- 
nion of  such  lawyers  (if  there  are  any  suoh  at 
this  day)  as  would  go  further  than  lord  Mans- 
field in  their  notions  of  the  king's  legislative 
authority,  and  would  say,  that  the  king  is  the 
sole  legislator  not  only  of  all  conquered  coun- 
tries, but  of  all  planted  countries  in  which  he 
has  not  dives^ted  himself  of  bis  authority  by 
some  charter  or  proclamation,  I  shall  say  no- 
thing to  it,  but  that  I  agree  with  lord  Mansfield 
in  considering  the  opinion  of  such  lawyers  as 
erroneous  with  respect  to  planfed  countries, 
and  that  I  am  inclined  to  go  beyond  lord 
Mansfield  in  thinking  k  likewise  erroneous 
with  respect  to  conquered  countries,  or,  at 
least,  that  the  argumenta  adduced  b^  his  lord- 
ship in  support  of  it  in  that  latter  case,  are  not 
sufficient  to  establish  it. 

"  As  tofSibraltar  and  Minorca,  in  which  the 
king  has  made  from  time  to  time  some  regu- 
lations by  bis  orders  in  his  privy  council,  we 
have  observed  that  the  former  of  these  places  is 
really  nothing  more  than  a  garrison-town, 
without  an  inch  of  ground  belonging  to  it  be- 
yond the  fortifications ;  and  that  the  latter  of 
them,  tbougfb  an  island  of  some  extent,  has  al- 
ways been  considered  by  the  people  of  England 
in  nearly  the  same  light,  or  as  an  appendage  to 
the  fortress  of  St.  Philip's  castle,  which  defends 
the  harbour  of  Mahon ;— that  its  civil  govern- 
ment has  been  intirely  neglected  by  the  mi- 
nisters of  state  in  Great- Britain  ever  since  the 
conquest  of  it,  and  that  no  attempt  has  been 
made  to  encourage  the  profession  of  the  Pro- 
<  testant  religion  in  it,  or  to  introduce  the  Eng- 
lish laws  there,  even  upon  criminal  matters ; 
and  yet  that  the  state  of  the  laws,  which  are 
supposed  to  take  place  there,  is  so  uncertain  and 
imdetermined,  that,  (though  the  old  Spanish 
lavrs  are  supposed  to  be  in  Tbrce,  and  most  fire- 
qoemly  appealed  to),  the  inhabitants  sometimes 
plead  the  English  laws.  And  from  these  cir- 
cnmstances  of  nefrlect,  confusion,  and  unc^r- 
/tatnty,— and  likewisefrom  the  small  importance 
of  the  subjects  upon  which  the  kings  of  Great- 
Britain  have  exercised  a  legislative  authority 
over'  these  places  by  their  orders  in  council,  (no 
laws  for  creating  new  felonies  or  capital  crimes, 
or  for  imposing  taxes  on  the  inhabitants  of  those 
countries,  or  for  any  other  very  important  pur- 
pose, having  ever  been  made  with  respect  to 
thern^,  we  concluded  that  neither  this  islami 
nor  the  town  of  Gibraltar  were  fit  ezamnles  to 
prove  lord  Manstieldfs  assertion  concernmg  the 
sole  legislative  authority  of  the  crown  over 
conquered  oouutries. 


**  These  were  the  principal  remarks  we  made 
upon  lord  Mansfield's  second  ground  of  argu- 
ment in  support  of  the  sole  legislative  authority 
of  the  crown  over  conquered  countries,  whicn 
consisted  of  historical  examples,  which  were 
supposed  to  be  precedents  of  the  exercise  of 
such  an  authority. 

"  1  come  now  to  lord -Mansfield's  last  bead 
of  argument  in  support  of  this  authority ;  whicb  - 
consisted  of  the  opinion  of  the  judges,  as  re- 
ported by  lord  Coke,  in  Calvin's  case,  and  of 
that  of  sir  Philip  Yorke  and  sir  Clement  Wearg» 
(Attorney  and  Solicitor  General  to  king  George 
the  1st),  in  the  year  179S,  on  a  question^referred 
to  tl^era  concerning  the  island  of  Jamaica. 

'*  Concerning  the  opinion  of  the  judges  is 
Calvin's  case  we  observed  in  the  1st  place,  that 
it  wns  extrajudicial,  having  little,  or  no,  rela- 
tion to  the  question  then  under  consideration, 
which  was.  Whether  a  person  born  in  Scotland 
since  the  accession  of  king  James  the  1st  to 
the  crown  of  England,  was  to  be  considered  a9 
a  natural- born  subject  in  Eogland  as  well  as  in 
Scotland,  so  as  to  be  in  titled  to  purchase  land, 
and  maintain  actions  at  law  for  the  possession 
of  it,  in  the  former  kingdom  as  well  as  in  the 
latter.  And,  upon  this  ground  of  its  being 
extra-jodicial,  we  concluded  that  this  opinion 
of  the  judges  concerning  conquered  countries 
was  not  to  be  considered  as  decisive  upon  the 
subject. 

•  ^*  In  the  second  place,  we  observed  that  this 
opinion  of  the  judges,  concerning  the  power  of 
the  crown  over  conquered  countriles,  was  inter- 
mixed with  another  opinion,  concerning  the 
difiference  between  Pagan  and  Christian  con- 
quered countries,  which  was  so  unressonable, 
illiberal,  and  unjust,  that  lord  Mansfield  said  ii 
had  long  ago  been  most  deservedly  exploded. 
Now,  if  the  opinion  of  those  judges  on  the  latter 
subject  is  so  very  contemptible,  it  must|  surely, 
lessen  our  respect  for  the  wisdom  and  judg- 
ment of  the  judges  who  delivered  it,  and  con- 
sequently must  take  off  much  of  the  wet^t 
which  their  other  opinion,  concemingCbristian 
countries  conquered  by  the  arms  of  England, 
would  otherwise  derive  from  their  authonty. 

**  In  the  3d  place,  we  observed  that  it  ap- 
pears from  the  history  of  those  times,  that  the 
judges,  who  determined  Calvin's  case,  were 
considered  by  many  persons  of  that  age* an 
having  acted  with  a  servile  degree  of  com- 
plaisance to  king  James  on  that  occasion; 
which  may  be  supposed  to  have  infiuenced 
them  in  the  opinions  they  delivered  upon  inci- 
dental points  that  were  mentioned  in  the  course 
of  their  argumenta,  as  well  as  in  their  opinion 
upon  the  main  question  then  in  dispute  belbre 
them.  And  this  consideration  must  contribute 
to  lessen  the  authority  of  their  opinions  upon 
those  incidental  points  as  well  as  upon  the  main 
point,  and  consequently  tliht  of  their  opinion^ 
so  much  relied  upon  by  lord  Mansfield,  con* 
cemin^  the  power  of  the  crown  over  conquered 
countries. 

**  And,  in  the  4th  and  lastnlace,  we  observed 
that  tliis  opiBion  of  lord  Cfoke  and  the  other 
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judges  in  Calvin's  case,  conoemiol^  the  legii- 
iativa  power  of  the  crown  Of  er  oooquered  coon- 
tfiee,  isnol  the  nme  with  lord  Maosfieid's  opi- 
nioo  upon  this  subject,  but  materially  differeot 
from  it.  For  lord  Coke  ascribes  to  the  crowo 
only  the  power  of  cbsngiDir  the  laws  of  thecoo- 
quered  country  once  for  all,  upon  the  conquest 
of  it,  and  introducing  the  laws  of  Euglaod  in 
their  stead :  but  he  adds  that,  when  once  the 
king  has  introduced  the  laws  of  England  into 
the  conquered  country,  be  cannot  afterwards 
alter  them  without  the  consent  of  parliament ; 
which  is  saying,  that  the  king  and  parliament 
conjointly,  and  not  the  king  alone,  are  pos- 
sessed of  the  permanent  right  of  legislation 
o?er  it  So  that  this  authority  of  Calvin*s 
case,  (such  as  it  is),  is  rather  adVerse  tlian  fa- 
vourable to  lord  Mansfield's  doctrine  iipon  this 
■object. 

*'  These  are  ihe  observations  we  made  with 
respect  to  this  opinion  of  the  judges  in  Calvin's 
case,  upon  which  lord  Mansfield  hud  so  great  a 


**  The  only  remainin|f  authority  cited  by  lord . 
Mansfield  was  the  opinion  given  by  sir  Philip 
Yorke  and  sir  Clement  Wesig  in  the  year  17S2 
upon  a  question  that  was  referred  to  them  con- 
cerning the  island  of  Jamaica. 

**  This  opinion,  we  acknowledged,  did  really 
eoittcide  with  lord  Mansfield's  opinion  upon 
the  authority  of  the  crown  over  conquered  coun- 
tries, though  the  opinion  of  the  judges  in  Cal- 
vin's case  did  not.  But  we  agreejl  that,  as 
those  learned  gentlemen  were  at  that  time  in 
the  service  of  the  crown  in  the  offices  of  attor- 
ney and  solicitor  general  to  king  George  the 
1st,  (which  must  naturally  be  supposed  to  have 
given  them  some  degree  of  bias  in  favour  of 
the  prerogative  of  the  crown,)  and  this  opinion 
appears  to  have  been  given  by  them*  in  a  very 
haaty  and  negligent  manner,  (since  they  did 
not  take  the  pains  to  inquire,  and  to  form  a 
judgment,  whether  Jamaica  ought  to  have  bieen 
still  considered  as  a  conquered  country,  or  had 
by  the  conduct  of  the  crown  in  the  govern- 
ment of  it  since  the  Restoration  in  1660,  been 
brought  into  the  condition  of  a  planted  country, 
or  colony ;  which  was  so  necessary  to  their 
giving  an  useful  and  sattslactory  opinion  upon 
the  matter  referred  to  them ;)  1  say,  we  agreed 
that,  for  these  reasons,  this  opinion  of  theirs 
was  not  intitled  to  much  regard  with  respect, 
•to  the  decision  of  the  important  (|uestion  which 
is  the  subject  of  oor  present  inquiry. 

**  And  thus  we  completed  our  discussion  of 
lord  Mansfield's  third  and  last  head  of  argu- 
ment, which  was  grounded  on  the  opinions  of 
judges  and  other  learned  lawyers. 

**  This,* I  presume,  is  the  kind  of  recapitu- 
lation which  you  wished  me  to  make  to  you, 
of  the  principal  conclusions  we  had  agreed  on 
in  the  course  of  our  examination  of  loid  Mans- 
field's opinion  upon  this  subj^t. 

**  F.— Itu :  and  I  am  much  obliged  to  you  for 
making  it  2_  as  it  enabres  me  to  carry  on  these 
■    '    iy  wbick  we  have  agreadoDy  more 


easily  than  I  otherwise  could  do.  Nor  do  I 
think  of  any  thing  further  to  trouble  you  about 
upon  the  subject.  And  yet,  before  1  inlirely 
quit  it,  I  must  beg  leave  to  express  my  sur- 
prize at  the  very  positive  and  peremptory 
manner  in  which  lord  Msnsfield  asserted  this 
power  of  making  laws  for  couonered  countries 
to  belong  to  the  crown.  *  No  dispate,  says  he, 
was  ever  started  before  upon  the  king's  legis* 
lative  right  over  a  conquest.  It  never  was  de- 
nied in  Westminster-halt ;  it  never  was  ques- 
tioned in  parliament.'  And  again,  *  No  book, 
no  saying  of  a  judge,  no  opinion  of  any  coun- 
sel, public,  or  private,  has  been  cited  on  the 
other  side ;  no  instance  has  been  found  in  any 
period  of  our  history,  where  a  doubt  has  been 
raised  concerning  it.'  These  are  strangely- 
confident  expressions,  considering  the  weakness 
of  the  proore  he  adduces  in  support  of  them ; 
to  which,  indeed,  they  form  a  remarkable  con- 
trast. This,  1  confess,  has  surprised  me  in  a 
man  so  much  celebrated  for  his  learning  and 
abilities  as  lord  Mansfield.  I  therefore  wish 
to  know  how  you  account  for  it ;  and  the  ra- 
ther, because  this  extreme  positiveness  in  a 
man  of  his  abilities  has  a  tendency  to  dsxsle 
and  overbear  my  judgment,  and  make  me  yiekl 
implicitly  to  his  opinion,  tiotwithstanding  I 
have  satisfied  myself,  by  our  discussion  of  this 
subject,  that  the  reasons  he  has  adduced  in 
support  of  it,  are  very  weak;   • 

"  E. — Your  remark  is  very  just.  There  is  a 
strange  degree  of  positiveness  in  his  assertions, 
that  IS  very  ill  suited  to  the  weakness  of  his 
arguments  in  support  of  them.  And  what' 
makes  it  the  more  surprizing  is,  that  he  him- 
self ordered  ttiis  case  of  Campbell  and  Hall  to 
be  argued  nO  less  than  three  times,  on  three 
different  days,  at  the  bar^  before  he  decided  it ; 
which  would,  surely,  have  been  unnecessary, 
and,  consequently,  injurious  to  the  parties  (by 
forcing  them  to  suffer  a  needless  delay,  and 
incur  an  unnecessary  degree  of  expehce,  in  the 
prosecution  of  their  leral  claims,)  if  the  maUer 
nad  been  so  extremely  clear  and  free  from  , 
doubt  as  he,  in  delivering  his  judgment,  repre- 
sents it.  But  that  positiveness  of  assertion  is 
agreeable  to  his  constant  manner  of  upeaking, 
and  may,  perhaps,  be  considered  as  one  of  the 
ingredients  of  his  sjiecies  of  eloquence,  as  it 
cerUinly  has  the  effect  you  mention,  of  daz- 
zling, for  a  time,  and  overbearing  his  hearera 
into  an  acquiescence  in  the  troth  of  the  proposi- 
tions he  so  peremptorily  asserts.  But  von, 
who  have  examined  the  reasons  adduced  by 
him  in  support  of  his  a^rtion  concemiog  tha 
present  subject,  and  have  found  them  to  be  in- 
sufficient, ought  to  hresk  through  the  inchani* 
ment,  f  nd  to  yield  to  the  conclusions  of  your 
own  understanding,  and  embrace  what  appears 
to  it  to  be  the  truth  ;  agreeably  to  the  old  Latin 
proverb,  <  Amicus  Plato ;  Amicus  Socrates; 
sed  magis  amica  veritaa.'  However,  to  take 
off  something  of  the  impression  which  you  sot 
those  positive  assertion^  of  lord  Mansfield, 
which  yon  just  now  repeated,  are  apt  to  maku 
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upon  yoar  mind,  I  will  mdetvoor  lii  fhew  yoa 
tbat  moit  of  theiD  might  be  ofaaogcd  ioto  othora 
of  ao  opposite  tendency;  which  ehoqld  be  either 
as  neatly,  or  more  D^rlyt  aipreeable  to  the 
troth :  thooflfh  yet,  I  oonfeis,  they  will  not  be 
decisive  of  the  question  -against  the  legislative 
authority  of  the  crowh,  any  more  than  lord 
Mansfidd's  assertions  are  deosiTein  favour  of 
it;  because  both  those  assertions  and  lord 
Mansfield's,  (to  which  they  are  oppoaed,)  are 
DCjBrative  propositions,  from  which  no  certain 
Conclusions  can  be  drawn. 

**  Lord  Mansfieh)  says  in  the  first  place ; 
*  That  the  king's  legisfative  right  over  a  con- 
quest baa  never  been  denied  in  Westniinster- 
ball.'  Now,  if  this  assertion  were  true,  it 
would  prove  QOthing,  unless  this  legislative 
liffbt  had  been  frequently  asserted  in  West- 
minster-hall, and  made  the  ground  of  some 
proceedinir  there ;  which  it  has  not.  We  may 
therefore  change  this  assertion  into  the  follow- 
ing ;  '  The  king!s  legislative  right  over  a  con- 
quest has  never  been  asserted  in  Westminster- 
hall.'  And  this  latter  assertion  is  as  near  the 
truth  as  lord  Mansfield's,  or  rather  nearer  to  it. 
For  the  king's  legislative  power  over  a  con- 
quest has  not  been  asserted  in  Westminster- 
ball,  as  J  believe,  above  two  or  three  times  $ 
and  tliat  by  single  judges,  and  in  a  slight,  occa- 
sional, and  extrajodical  manner :  hot  (if  we  un- 
derstand by  it  the  full,  and  proper^  and  per- 
manent legislative  power,  and  not  the  power  of 
introducing,  once  for  all,  the  laws  of  England 
itito  the  conquered  country,)  the  king's  legisht- 
tive  power  over  a  conqoered  country  was  de- 
nied b^  lord  Coke  and  almost  all  the  other 
judges  in  Calvin's  case,  where  they  said,  *  tbat, 
when  once  king  John  had  introduced  the  laws 
of  England  into  Ireland,  no  subsequent  king 
conld  alter  them  without  the  consent  of  parlia- 
ment.' You  see,  therefore,  that  this  first  as- 
sertion of  lord  Mansfield,  «  That  (he  king's  le- 
gislative right  over  a  conquest  has  never  been 
denied  in  Westminster -hall,'  is  not  true ;  and 
that,  if  it  were  true,  it  would  not  be  material  to 
the  decision  of  the  main  question,  unless  the 
nid  legislative  right  bad  been  frequently  as- 
'  sertcd  in  Westrainster-hall,  and  made  the 
^  groaod  of  some  proceeding  there ;  which  it 
has  not 

'•  Jbord  Mansfield's  next  assertion  is,  <  That 
the  kihg's  legislative  right  over  a  conquest  w^ 
never  questioned  in  parlismeut.'  Now  we  may 
assert,  I  believe,  with  equal  truth,  '  That  it 
never  was  acknowledged,  or  asserted,  in  parlia- 
ment' And  the  reason  of  both  these  equally 
true,  but  very  different,  propositions,  is,  that 
the  parliament  has  never  had  occasion  to  con- 
sider the  conduct  of  the  crown  with  respect  to 
any  conquered  oountrses,  sinoe  we  have  any 
medifMials  of  the  debates  in  parliament ;  which 
is  only  from  the  reign  of  king  Edward  the  6th, 
or  about  the  vear  1550:  and  indeed,  1  believe, 
we  may  go  further,  and  say,  tha^  the  crown 
has  made  no  new  conquests  sinoe  that  period, 
to  be  the  objects  of  this  supposed  legislauve  an- 
Ihorityi  except  the  province  of  New* York,  the 
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island  of  Jamaica,^  the  town  of  Gibraltar,  and 
the  ishind  of  Minorea,  of  which  we  bare  se^ 
thft  the  two  first,  (though  in  truth  they  were 
conquered  from  the  Dulcn  and  the  Spaniards,) 
were  always  considered  as  planted  countries,  or 
colonies,  and  the  two  last  have  been  considered 
by  the  English  nation  as  mere  garrison  towns, 
or  fcnrtresses,  no  otherwise  worthy  of  notice 
than  as  they  defend  the  harbours  of  Gibraltar 
and  Vwi  Mahon,  which  are  useful  to  the  Bri- 
tish trade  in  the  Mediterranean.  However,  I 
will  not  take  upon  me  to  say  with  any  degree  of 
confidence,  either,  *  that  tne  king's  legislative 
rigrht  over  a  conquest  has  never  l^n  denied  in 
parliament,'  (as  lord  MansfieM  asserts)  or  •  that 
It  has  never  been  acknowledged,  or  asserted,  in 
parliament;'  because  1  do  not  pretend  to  be 
well  enough  acquainted  -with  the  many  folio 
volumes  of  the  Journals  of  the  two  houses  of 
paiiiament,  to  venture  upon  either  of  these  as- 
sertions, or  rather  negations :  but  I  am  inclined 
to  think  they  are  both  trUe :  and  in  that  case 
one  of  them  may  fairly  be  set  against  the  other. 

*•  Lord  Mansfield's  next,  or  third,  assertien 
is,  <  That  no  book,  no  ssyin^f  of  a  ^udge,  bo 
opinion  of  any  counsel,  public  or  private,  has 
been  cited  on  the  other  side.'  Now,  in  answer 
to  this  assertion,  it  may  be  truly  asserted  that, 
*  no  book,  no  saying  of  any  judge,  no  opinion 
of  any  private  counsel,  (that  is,  of  any  counssi 
that  was  uninfluenced  by  the  possession  of  a 
precarious  office  held  at  the  pleasure  of  the 
crown,)  and  but  one  opinion  of  any  public  coan- 
sel,  (or  counsel  in  possession  of  such  offices,) 
namely,  that  of  sir  Philip  Yorke  and  sir  Cle- 
ment Wearg,  in  the  year  17  SS,  (and  that  opi^ 
nion  seems,  open  other  grounds,  to  have  beiaa 
a  very  hasty  one ;)  has  been  cited  by  his  lord- 
ship>in  support  of  this  legislative  authority  of 
the  crown  over  conqoerdi  countries.'  1  say 
this  assertion  may  be  truly  made  in  oppooitioa 
to  lord  Mansfield's:  for  the  saying  of  the 
judges  in  Calvin'a  case  (which  is  the  only  opi» 
nion  of  any  judges,  which  lord  Mansfield  nan 
cited  in  support  of  this  authority)  appears,  unna 
examination,  to  be  adverse  to  his  lordship'ft  doo* 
trine.  And  thus  we  shall  have  assertion  agsinsl 
assertion  concerning  the  want  of  opinions  of 
judges  and  other  learned  men  upon  this  sub- 
ject, supposing  the  assertion  of  lord  Mansfield 
to  be  true.  But  these  assertions  prove 
nothing  on  either  side.  .The  want  of  the  opi* 
nions  of  judges  and  other  learned  men  con- 
cerning a  question  never  agitated,  affords  us 
no  grounds  for  the  decision  of  it :  and  there- 
fore we  must  have  recourse  to  other  methods 
of  investigation  in  order  to  satisfy  ourselves 
concerning  it. 

<*  But  lord  Mansfield's  assertion,  thar  <  no 
book,  no  saying  of  a  judge,  no  opinion  of  any 
counsel,  public  or  private,  has  been  cited  on 
the  other  side,'  is  not  strictly  true.  For  the 
opinion  of  Vattel,  a  learned  modern  writer  on 
the  law  of  nations,  was  cited  on  that  side :  and, 
as  this  question  seems  rather  to  belong  to  the 
law  of  nations  than  to  the  municipal  law  of 
England,  soch  an  authority  ought  not  to  be 
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diMCfj^arded.  Vtttd't  waft,  is  writ  in  French : 
Imt  I  iMve  an  EofUsb  frantlstioii  of  it,  in  which 
the  pungerehitiDg  to  this  tolject  itcxprewcd 
in  tlMse  words.  « It  »  asked,  to  whom  the 
conquest  hdongs ;  to  the  prince,  who  made  it, 
or  to  the  state  F  This  qnestion  ooght  Dfe?cr  to 
ha?e  been  heard  of.  Can  the  sovereign  act,  as 
anch,  for  any  other  end  than  the  good  of  the 
state  ? — Whose  are  the  forces  employed  in  the 
war? — £?en,  if  he  had  made  the  conquest  at 
bis  own  espence,  out  of  his  own  revenue,  or 
Jiis  proper  and  patrimonial  estates,  does  he  not. 
make  uae  of  his  subjects'  arms  ?  Is  it  not  their 
blood  that  is  shed  P — And,  even  sopposbg  that 
.he  bad  employed  foreign,  or  mercenarvr 
troops,  does  he  not  expose  bis  nation  to  the 
enemv's  resentment  f  Does  he  nut  draw  it 
into  the  war,  while  the  advantage  is  to  be  his 
only  ?— Is  ft  not  for  the  cause  of  the  slate,  and 
of  the  nation,  that  he  takes  arms  P  Therefore 
all  the  rights  proceeding  from  it  appertain  to 
the  natioo.  If,  indeed,  the  sovereign  makes 
war  for  a  cause  personsl'  to  himself,  as,  for  iu- 
atanee,  to  ascertain  a  right  of  snccession  to  a 
foreign  sovereignty,  the  question  is  altered : 
anch  anaflair  would  be  foreign  totbestste; 
but  then  the  nation  should  be  at  liberty  either 
to  aasist  its  prince  or  not  concern  itself.  And, 
if  he  is  em|Mwered  to  mske.  use  of  the  nationsi 
force  in  support  of  his  personal  rights,  such 
rights  are  no  longer  to  be  distinguished  from 
those  of  the  state.'  The  meaning  of  this  pas- 
sage, as  applied  to  Great- Britain,  seems  to  be, 
that  every  country  conquered  by  the  British 
arms  is  an  acquisition  to  the  mtish  nation, 
and  not  to^the  kmg  alone  ;— that  ita  public  re- 
venue becomes  part  of  the  public  revenue  of 
Great  Britain,  as  much  as  the  taxes  raised  in 
Great  Briiaio  itself,  and  is  to  be  disposed  of  in 
the  same  manner,  and  for  the  same  public  uses, 
as  those  taxes,  instead  of  belonging  to  the 
king's  privy  purse; — and  that  the  power  of 
imposing  new  taxes  on  the  inhaliitants  of  such 
country,  and  likewise  that  of  making  new  lews 
for  their  government,  must  belong  to  the  same 
body  of  m^  as  is  lawfully  possessed  of  those 
powers  in  the  kingdom  of  Great  Britain  itaelf ; 
that  is,  to  the  king,  lords,  and  commons  of  the 
kingdom,  conjointly  ;  they  being  the  body  who 
le^^^  represent  the  whole  people  of  Great 
Britain,  and  are  iovcaled  with  tne  whole  autho- 
rity originally  inherent  in,  and  derived  from, 
the  said  people,  or,  according  to  battel's  ,ex- 
preiaioo,  the  said  state  or  nation. 

<•  This  passage  from  Vatters  book  on  the 
law  of  nations  was  cited  in  oo^  of  the  argu- 
ments of  this  cause  of  Campbell  and  Hall  be- 
fore lord  Mansfield :  and  therefore  he  ought  not 
to  have  said  that  no  book  was  cited  on  that  aide 
of  the  question.  If  he  meant  that  no  book  of 
English  law  waa  dted  on  that  side,  he  should 
have  confined  his  expression  to  that  sort  of 
book. 

^  Nor  Is  ford  Mans6eld*8  assertion  above- 
mentioned.  That  no  book,  no  saving  of  a  judge, 
no  opinion  of  any  counsel,'  public  or  private, 
iias  been  cited  on  the  other  side,  strictly  true 
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wtth  Tespeet  to  the  saonnd  article  of  it,  the  say 
inga  of  jndges,  any  more  than  with  respect  to 
the  first  article,  of  authorities  from  books.  For 
we  have  seen  that,  upon  examination,  the  opi- 
nion of  the  jiidges  in  Calvin's  case  appears  to 
be  an  authority  on  that  side  of  the  question : 

.  since  thejadgestbeft  affirm,  that,  when  once 
king  John  had  introduoe«l  the  laws  of  England 
into  Ireland,  no  subsequent  king  could  alter 
them  without  the  conient  of  pariiament ;  which 
is  saying,  that  the  legislative  authority  over 
Gooquored  countries  does  not  belong  to  the 
king  alone,  but  to  the  king  and  parliament 
conjointly. 

''  As  to  the  opinions  of  lawyers  on  this  lub- 
ject,  it  may,  perhaps,  be  true  (as  lord  Mana- 
field  asserts),  that  none  were  cited  in  the  argi^- 
ments  in  that  cause  on  that  side  of  the  question. 
Yet  I  have  met  with  two  opioions  of  very  re- 
spectable lawyers  that  incline  much  to  that  side 
of  thequestioo,  thougti  they  may  not  entirely 
adopt  it.  These  are  the  opinions  of  jiir  William 
Jones,  who  was  attorney-general  to  king 
Charles  the  second,  and  Mr.  Lechmere,  who 
hekl  the,  same  office  under  king  George  the 
1st:  and  the^  were  given  while  i hose  gentle- 
men respectively  held  that  office  under  the 
crown;  which  gives  those  opinions  an  addi- 
tional weight;   because,    the   bias   on   their 

jninds  arising  '  from  their  ifossession  of  that 

^office,  hsviog  probably  been  in  favour  of  the 
crown,  an  opinion  affsinsi  the  prerogative  of 
the  crown  must  have  been  the  effect  of  strong 

•  conviction.  Sir  William  Jones  was  attorney- 
general  to  king  Charles  the  second,  hi  the  year 
1679,  in  the  time  of  the  ferment  abuut  the 
Popish  Plot,  while  that  king  (iboiigb  fond  of 
arbitrary  power),  was  obliged,  by  the  spirit  of 
the  times,  to  employ  some  lioni'st  and  popular 
men  in  his  service,  and  to  pnss  sotoe  jiopular 
laws  for  the  preservation  of  public  liberty.  He 
executed  thia  office  with  great  applause,  and 
waa  reckoned  to  be  the  most  learned  lawyer  of 
that  time;  sir  Matthew  Hale,  the  great  chie^ 
justice  of  the  King'a-bench,  being  then  dead : 
and  he  waa  also  esteemed  a  very  honest  man, 
and  a  lover  of  hie  country.  Now  it  is  said  in 
the  life  of  sir  William  Pliips,  page  23,  (as  it  is 
quoted  in  Mr.  Smith's  History  of  New-York, 
from  which  I  take  ii),  that  this  sir  William 
Jones  told  king  Cliaries  the  second,  Thst  he 
could  no  m6re  grant  a  commission  to  levy  mo- 
ney on  his  subjects  in  the  plantations,  without 
tlieir  consent  by  an  assembly,  then  they  coukl 
discbatge  tliemselves  from  their  allegjanoe. 

^  According  to  this  account  of  this  learned 
lawyer's  opinion,  it  is  not  certain  whether  he 
had,  or  had  not,  in  his  mind,  when  he  gave  it, 
the  distinction  between  planted  countries,  or 
colonies,  and  conquered  oountries,  and  whe- 
ther he  meant  to  deny  the  right  of  the  crown 
to  'levy  money  by  its  own  ringle  iiuthority  iu 
both  these  sorU  of  dependant  countries,  or  only 
in  the  former.  But,  according  to  other  accounts 
of  thia  same  opinion,  it  appears  to  have  related 
to  conquered  countries  as  well  as  planted  ones. 
For  in  a  letter  written  by  the  house  of  reprc*- 
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•entatires  of  the  profince  of  the  Bfftssaebtisetfl 
Bay,  in  the  month  of  January,  1768,  to  the 
earl  of  Sbelbame,  (who  wai  at  that  time  one  of 
his  majesty's  prineipal  secretaries  of  state),  it 
is  recited  In  these  words;  8ir  William  Jones, 
an  eminent  jurist,  declared  it  as  his  opinion,  to 
king^  Charles 'the  secoo*d.  That  hie  could  no 
more  ^rant  a  commission  to  levy  money  on  his 
subjects  in  Jamaica,  without  their  consent  by 
an  assembly,  than  they  could  discharf^e  them- 
selves from  their  allegiance  to  the  crown. 

**  In  this^account  we  see  that  this  opinion 
related  to  Jamaica;  which  was  a  conquered 
couDtry.    The  only  renuiiniog  doubt  therefore 
is,  whether  sir  William  Jones,  when  he  gfave 
this  opinion,  considered  Jamaica  as  continuing^ 
still  in  its  oriflfinal  state  of  a  conquered  conn- 
try,  or  whether  he  supposed  its  political  con- 
.  dition  to  have  been  altered  by  the  erents  that 
had  happelied  to  it  since  its  conquest,  (such  as 
the  withdrawing  of  the  Spanish  inhabitants 
from  it,  aud  the  accession  of  Eni^lishmen  to  it, 
who  were  invited  by  the  king^'s  proclamation 
to  come  and  settle  in  it),  so  as  to  have  been 
thereby  converted  into  the  political  condition  of 
a  colony,  or  country  that  had  been  origfinally 
planted  by  Englishmen  under  the  king's  aur 
tbority ;  which  is  the  light  in  which  lord  Mans- 
fidcl  seems  to  think  that  island  ought  to  have 
been  considered  in  the  year  1739,  when  sir 
Philip  Yorke  and  sir  Clement  Wearg  gave 
their  opinion  concerning  it.    But  there  may  be 
a  great  deal  of  difference  between  the  condition 
of  Jamaica,  in  the  year  1722,  and  its  condition 
in  king  Charles  the  2d's  time,  about  the  year 
1677,  or  1678,  when  this  opinion  probably  was 
flftven :  and  the  reasons  for  considering  it  as 
having  changed  its'  political  state  from  that  of 
a  conquered  to  that  of  a  planted  country,  or 
colony,  were  much  stronger  in  the  year  1793 
than  at  the  other  period.  For  during  tne  greater 
part  of  Charles  the  second's  reign^  and  there- 
fore, probably,  when  this  opinion  was  given, 
the  innaliitants  of  Jamaica  were  governed  only 
by  a  govenior  and  council,  without  an  as- 
sembly of  the  people :  and  consequently  king 
Charles,  when  this  opinion  was  given,  bad  not 
7^1  (by  granting  them  the  privilege  of  being 
represented  by  an  asserol^y  with  a  power  to 
make  laws  nnd  impose  taxes  for  the  public  uses 
of  the  island),  divested  himself  of  his  antecedent 
right  to  impose  taxes  on  them,  if  such  a  right 
had  reslly  belonged  to  him.    It  seems  there- 
fore n<n  unlikely  that  sir  William  Jones,  when 
he  gave  this  opinion,  might  consider  the  island 
of  Jamaica  as  continuing  still  in  its  original 
stateof  a  conquered  country,  notwithstanding 
roost  of  the  Spanish  inhabitants  had  left  it: 
and,  if  he  did  consider  it  in  that  light,^  it  is  evi- 
dent that  this  opinion  of  hb  would.  In  such 
case,  be  an  opinion  exactly  in  point  to  contra- 
dict lord  Mansfield's  doctrine  of  the  king'*  sole 
legfislative  authority  over  conquered  countries. 
**  And,  agreeably  to  this  conjecture,  I  find, 
in  another  account  of  this  opinion,  that  sir 
Wjlliam  Jones  did  consider  Jamaica  as  a  con* 
quered  country,  and  expraivly  caOad  it  to, 


and  yet  denied  the  king's  authority  to  impose 
taxes  on  its  inhabitants  without  the  consent  of  an 
assembly,  ^or  in  another  letter  of  the  same 
assembly  of  the  ijepresentatives  of  the  province 
of  Massachusets  bay,  written  in  the  same 
nvonth  of  January,  1768,  as  the  former  letter 
to  lord  Shelburne,  and  addressed  to  Deoma 
De  Berdt,  esq.  their  agent  in  England,  they 
speak  of  this  opinion  of  s|r  William  Jones  in 
these  words :  *  There  was  even  in  those  timea 
[the  times  before  the  Revolution]  an  excellent 
attorney 'general,  sir  William  Jones,  who  was 
of  another  mind,  and  told  king  Charles  the 
second,  that  he  could  no  more  grant  a  commie- 
sion  to  levy  money  on  his  subjects  in  Jamaica, 
though  a  conquered  island,  witboot  their  oqb- 
sent  by  an  assembly,  than  they  could  discharge 
themselves  from  their  allegiance  to  the  Eng- 
lish crown.'  If  this  last  account  of  sir  William 
Jones's  opinion  is  the  true  one,  it  is  evident 
that  he  considered  Jamaica  as  continuing  still 
in  the  condition  of  a  conquered  country,  and 
consequently  that  his  opinion  with  respect  to 
the  king's  power  over  conquered  countries  ia 
directly  contrary  to  lord  Mansfield's. 

*'  The  other  opinion  which  I  mentioned  as 
material  to  our  present  enquiry  was  that  of  Mr. 
Lech  mere;  a  lawyer  of  considerable  eminence, 
and  esteemed  a  man  of  great  integrity,  who 
was  attorney-general  to  king  George  the  1st. 
This  opinion  1  had  occasion  to  mention  to  you 
in  our  last  conversation,  iust  before,  I  begim 
the  account  of  the  imposition  of  the  duty  of 
four  and  a  half  per  cent,  upon  goods  exported 
from  Grenada  by  the  king's  letters  patent  of 
July,  1764.  It  is  shortly  thus.  When  the 
British  ministers  of  state,  in  the  year  1717, 
had  a  design  of  advising  the  king  to  impose,  by 
his  royal  prerogative,  the  said  duty  of  four  and 
a  half  per  cent,  on  goods  exported  from  the 
island  of  Jamaica  and  the  tittle  islands  of  Ane- 
gada  and  Tortola,  which  are  situated  at  a  small 
distance  from  St.  Christopher's,  they  consulted 
Mr.  Lechnnere,  the  attorney -general,  upon  the 
legality  of  the  intended  measure.  And  he, 
thereupon,  honestly  told  them,  *  that  the  per- 
son  who  should  advise  his  majesty  to'takesuch 
a  step,'  would  be  guilty  of  high  treason.'  But 
I  do  not  know  whether  he  considered  Jamaica 
as  still  continuing  in  the  state  of  a  conquered 
island,  or  not.  If  he  did,  this  Opinion  of  hie 
would  be  an  opinion  exactly  in  point  to  our  pre- 
sent snljeet,  and  directly  contrary  (as  well  as 
the  opinion  of  sir  William  Jones,  according  to 
the  last  account  of  it,)  to  the  doctrine  of  lord 
Mansfield  concerning  the  sole  legislative  an* 
tbority  of  the  crown  over  conquered  countries. 
**  These  two  respectable  opinions,  againal 
the  said  supposed  legislative  authority  of  the 
crown,  may  fairly  be  set  in  opposition  to  the 
opinion  of  sir  Philip  Yorke  and  sir  Clement 
Wearg,  so  much  relied  on  by  lord  Mansfield, 
in  support  of  it. 

"  You  now,  I  hope,  are  satisfied  that  lord 
Mansfield's  peremptory  assertions,  '  that  no 
donbts  bad  ever  been  entertained  by  any 
lawyers,  before  the  aaid   case  of  Campbell 
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tod  Haily  eoiieertiiD|^  fb«  kinj^**  Mle  legiiU* 
life  authority  over  oonqnered  eouotries,'  are 
not  quite  a|(reeable  to  the  truth,  but  that  eoine 
lawyers  of  oharaeter  id  former  times  LaTO 
presumed  to  entertain  a  diiferent  opioiou,  and 
even  to  tell  the  king's  ministers  that  they  did 
so.  And  consequently  you  should  shake  off 
from  your  mind  that  over-great  awe  and  de- 
ference to  that  learned  lord's  opinion  which  th^ 
jpteremptory  manner  of  his  making  those  asser- 
tions bad  impressed  upon  it,  and  should  boldly 
venture  to  entertain  that  opinion  upon  the  sub- 
ject which,  upon  the  full  enquiry  you  have 
made  into  it,  appears  to  yoa  to  be  the  most 
reasooa(»le. 

<*  F. — I  will  endeavour  to  da  so,  as  far  as  1 
am  able.  But,  1  protest,  I  find  it  difficult ;  as 
his  aathoritative  manner  of  making  these  as- 
serlioDS  does  still  retain  some  influence  over 
my  mind,  notwithstanding  you  have  now  con- 
vinced me  that  they  are '  neither  altoeetber 
tme,  nor  decisive  of  the  matter  in  question^  if 
they  were  true.  However,  upon  the  whole,  1 
do  Tentore  to  conclude  that  the  reasons  he  has 
given  in  support  of  his  opinion,  <  that  the  king 
alone  has  a  legislative  authority  over  conquered 
coontrieSy'  are  far  from  beini^  sufficient  to 
maintain  it.  I  should  therefore  continue  to 
hold  the  opinion  which  at  first  appeared  lo  me 
most  reasonable,  to  wit,Mbat  the  king  and  par- 
Hameot  conjointly,  and  not  the  king  alone,  had 
alright  to  make  laws  for  the  inhabitants  of  con- 
quered countries,'  and  to  impose  taxes  on  tbeo^, 
if  it  were  not  for  one  remaining  difficulty,  con- 
cerning whkh  I  mnstdesbe  the  a&sistance  of 
your  opinion.  This  difficulty  is  grounded  on 
the  authority  which  lord  Mansfield's  doctrine 
™*y>  perhaps,  derive  from  the  very  circum- 
stance of  its  being  his  opinion,  and  having  been 
delivered  by  biro,  as  such,  in  his  judicial  capa- 
city on  a  question  (hat  brought  the  subject  re- 
gularljr  before  him  for  his  decision;    more 

Xciallv,  if  we  consider  the  silence  of  the 
r  judges  of  the  court  of  Kiog's-bench, 
when  tonl  Mansfield  delivered  this  opinion,  as 
implying  their  concurrence  with  him  in  it. 
For  in  this  case  it  may  lie  said,  that,  oq  the 
only  occasion  on  which  this  doctrine  *  of  the 
king's  sole  legislative  power  over  conquered 
countries'  has  been  brought  into  question  before 
an  English  court  of  justice,  it  has  been  decided 
in  favour  of  the  crown  by  the  unanimous  opi- 
nion of  all  the  jndges  of  the  coiirt ;  and  that, 
whatever  the  law  might  be  before,  such  a  deci- 
sion most  be  considered  as  settling  it  for  the  fu- 
ture in  favonr  of  the  said  power  of  the  crown, 
or  most  be  a  peremptory  guide  to  all  foturv 
courts  of  justice  in  their  decision  of  the  same 

yiestioD, as  often  as  it  shalloccnr  befi»re  them, 
shoald  he  glad  to  know,  therefore,  what  you 
think  of  this  conclusion,  and  whether  by  the 
mles  observed  by  English  courts  of  justice 
with  retpecl  to  points  already-  decided  by  the 
same  or  other  courts,  such  a  question  ought  to 
be  considered  as  having  been  decided  for  ever 
is  ftrobr  of  the  crown  by  this  one  dcetsfon  of 


lord  Mansfield  and  the  court  of  Kibg's-bencb. 
If  it  is  to  be  so  considered,  I  most  needs  think 
tbat  lord  Mansfield  and  his  brother  jndges  will, 
by  that  opinion  of  theirs  in  their  judgment  on 
the  case  of  Campbell  and  Hall,  have,  indi- 
rectly, made  a  law  of  the  most  capital  import* 
ance  to  Great  Britain  and  the  British  domi« 


««  E. — ^Yoar  question  is  a  very  proper  one, 
and  not  a  very  easy  one  to  answer ;  there  being  . 
no  express  law,. nor  even  constant  usage,  that 
ascertains,  in  all  cases,  tAie  degree  of  delerencn 
which  is  to  be  paid  by  courts  of  justice  to  the 
former  jodicial  decisions  of  the  same  or  other 
courts  of  justice^  And  we  have  seen  lord 
Mansfield  himself,  since  he  has  been  chief 
justice  of  the  King's* bench,  and  his  brother 
judges  of  that  court,  in  more  than  one  instance, 
determine  a  point  of  law  in  a  manner  directly 
contrary  to  the  determioation  of  it  by  all  the 
judges  of  the  same  court  of  King's-bench  on 
a  fbrmer  occasion,  though  the  said  former  de- 
termination had  been  acquiesced  in  by  the  party 
against  whom  it  had  been  made,  and  had  been 
taken  and  reputed  for  good  law  ever  after,  till 
the  new  case  in  which  lord  Mansfield  and  the 
other  judges  of  the  court  of  Kiug's-bench  de* 
termined  the  point  in  a  different  manner.  I 
particularly  remember  an  instance  of  this  kind 
in  a  case  in  which  the  names  of  the  parties  were 
Wyndham  and  Chetwynd,  containing  the  qua- 
lifications necessary  to  the  three  witnesses  who,- 
by  a  certain  statute  made  to  prevent  frauds,  are 
required  to  attest  and  subscribe  a  will  of  lands, 
in  order  to  ito  validity.  But  the  general  rules 
concerning  the  authority  of  judicial  determi- 
nations of  points  of  law  I  take  to  be  as  fol- 
lows. 

•<  In  the  'first  place,  where  a  point  of  law  baa 
been  agitated  in  all  the  courts  through  which 
it  may  be  carried  by  ap[ieal,  or  writ  of  error,, 
and  has  been  finally  determined  by  a  judgment 
of  the  highest  court  of  appeal,  that  is,  of  the 
House  of  Lords,  (for  that  is,  in  Great  Britain, 
the  highest  court  of  appeal  both  in  matters  of 
law  and  equity ;)  such  a  determination  is 
reckoned  to  be  of  almost  as  much  authority 
with  respect  to  the  point  so  settled,  as  an  act 
of  parliament ;  or,  at  least,  it  is  so  considered 
by  all  the  ordinary  courts  of  justice,  though, 
perhaps,  the  House  of  Lords  itself  might,  on 
another  occasion,  if  they  thought  there  was 
very  strong  ground  for  it,  determine  it  in  a  dif- 
ferent manner. 

•*  In  the  second  place,  when  a  point  of  law 
has  been  fully  argued,  and  solemnly  deter- 
mined by  one  of  the  four  great  coujrts  of  West- 
minster-ball, that  is,  the  court  of  Chancery, 
the  court  of  King's-bench,  the  court  of  Com- 
mon Pleas,  and  the  Court  of  Exchequer,  and 
the  party,  against  whom  the  judgment  has 
been  given,  has  acquiesced  in  it,  and  has  for-  • 
ibom  to  bring  an  appeal,  or  a  writ  of  error, 
into  the  next  higher  court  of  justice,  to  which 
the  right  of  revising  the  judgments  of  the  first 
court|  and  correcting  the  errprs  in  them,  be- 
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forbMriQee  doM  dM  tiM 
fipom  the  poverty  or  inaliiHly  of  tbe/Mid  |ltrijr 
to  lieAr  the  expence  of  protecuting  tueb  wnl 
ef  ervor,  or  appeal  to  the  oezt  higher  ooort; 
•och  a  determmatioD  aoquirea  a  great  degree 
of  respect  and  aotboritv  in  WeetmiDttcr^iall, 
and  is  nsaally  adopted  aod  followed  by  the 
courts  of  JQstice  in  their  suhtequent  determi* 
nations  of  the  same  point  of  law,  as  often  as  it 
•  comes  before  them.  Yet  it  is  not  of  quite  ao 
great  authority  as  a  determination  of  the  House 
of  Lords  upon  a  question  brought  there  in  the 
last  resort :  and  we  have  sometimes  seen  such 
determinations  overturned  by  subsequent  de« 
terminations  of  the  same  or  other  courts  of  jus- 
tice in  Westminster- hall ;  as  was  done  in  the 
court  of  King's- bench  in  the  case  of  Wyndham 
and  Chetwynd,  which  1  just  now  mentioned 
to  you.  Yet  such  overturnings  of  the  former 
solemn  determinations  of  courts  of  justice  are 
very  unfrequent,  and  are  not  in  general  approT- 
ed  of,  though,  perhaps,  in  some  very  strong 
cases,  where  the  former  determinations  hate 
been  made  npon  very  wrong  prii^iplea,  they 
may  be  jasiinable. 

*^  la  tlie  third  place,  when  a  matter  has  been 
folly  argued  before  one  of  the  courts  of  West- 
minater-ball,  and  a  solemn  judgment  has  been 
givep  jipon  it  in  favour  of  one  of  the  parties ; 
and  in  the  said  judgment  more  than  one  point 
i>f  law  has  been  determined  in  favour  of  such 
party  ;  and  the  losing  party  acquiesces  in  the 
said  judgment,  and  forbears  to  bring  a  writ  of 
error  for  a  reverMi  of  it  in  a  higher  court  of 
jpstice ;  the  determinations  of  such  points  of 
law  acquire  a  considerable  degree  of  weight  and 
authority  in  the  estimation  of  lawyers  and  sub- 
sequent courts  of  justice,  but  yet  are  not  qnite 
so  much  respected  as  the  determinations  in  the 
two  former  cases :  and  for  this  plain  reason, 
that,  as  more  than  one  point  of  law  are  deter- 
mined at  the  same  time  m  favour  of  one  of  the 
contending  parties  and  against  the  other,  it  is 
uncertain,  whether  the  losing  party,  when  he 
acquiesces  under  the  whole  judgment,  and 
forbears  to  bring  a  writ  of  error  in  a  superior 
court  to  get  it  reversed,  acquiesces  in  idl  the 
points  of  law  determined  against  him,  or  only 
in  sojme,  or  one,  of  them ;  because,  if  only  one 
of  them  is  rightly  determined  against  himt  tiie 
judgment  against  bim  would  be  affirmed  upon 
a  writ  of  error,  as  much  as  if  all  the  pomts 
had  been  so  determined.  This  uncertainty 
concerning  the  particular  points  of  law,  in  the 
determfnatiun  of  which  the  losing  party  may 
be  supposed  to  acquiesce*,  takes  from  the  deter- 
minations of  each  of  the  points  of  law,  that  afs 
determined  against  him,  some  part  of  the 
weight  and  authority  which  such  determina- 
tions would  otherwise  derive  from  his  acquf- 
escence. 

'*  And  fourthly,  if  a  matter  has  been  fully  ar- 
gued before  a  court  of  justice  in  Westminster- 
ball,  and  a  solemnjudgment  has  been  given  upoo 
it  in  favour  of  one  of  the  parties ;  and  m  the  said 
judgment  one,  or  more  ihan  one,  point  of  law 
has  been  determined  in  bis  favour,  and  aootbar 
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pointi  or  points  oC  law  hare  been  detehnmed 
against  him ;  aiKl  the  losing  party  acquiesces 
in  the  said  jnd^ent,  and  brings  no  writ  of 
error  to  reverse  it ;  each  an  acquiescence  of 
the  loMUff  party  can  operate  as  a  oonftrmation 


of  only  those  points  of  law  which  are  deter* 
mined  against  htm,  and  i 


not  of  those  which  are 
determined  for  him.  In  such  a  case,  there- 
fore, there  will  be  several  determinations  of 
points  of  law,  all  deliberately  made  bv  the 
same  iudges  and  in  the  same  cause,  wiiich  will 
have  different  degrees  of  weight  and  aatlmrity, 
naoKly,  the  points  determined  in  favour  of  the 
losing  paity,  and  the  points  determined  against 
him.  Vor  the  points  determined  in  favour  of 
the  losing  jiarty  will  have  that  demo  of  weight 
and  aothont^  which  ariseo  from  the  respect  dae 
to  the  learning,  abilities,  and  integrity  of  the 
judges  who  have  decided  them,  and  to  the  d^ 
liberate  manner  in  which  they  have  beeD  ood- 
sidered  and  discussed  before  they  were  decided  ; 
but  those  which  are  determined  against  the 
losing  partjr  will,  besides  the  weight  and  au- 
thority arising  from  the  fore^ing  circum- 
stances, be  entitled  to  an  additional  degree  of 
respect  ariaing  from  the  aoqoieaoenceof  the  loe- 
ing  oarty ,  which  will  shew  that  he,  and  his  ooiia- 
sel  learned  in  the  law,  despair  of  havro|[  those 
points  determined  in  a  difierant  manner,  if  they 
were  to  bring  a  writ  of  error  for  the  purpose. 

«'  These  seem  to  me  to  be  the  diflcrent  4e* 
grecs  of  authority  which  are  attribated  by  tha 
English  courts  ot  iostice  to  the  albresaia  dif- 
ferent sorts  of  judicial  determinations  of  points 
of  law  by  fprmer  judges :  which,  I  presvme, 
you  will  agree  with  me  in  thinking  reasonable. 

•«  jF.— I  enier  veiy  readily  into  these  disttoe- 
tions  between  the  dilierent  aorta  of  judicial  de- 
terminations, and  think  them  very  natural  and 
reasonable.  And,  acoordmg  to  this  gradation 
of  them,  it  seensoto  me  that  the  opinion  of  lord 
ManafteM,  delivered  in  the  ease  of  Campbell 
and  Hall,  concerning  the  sole  legislative  aa- 
thority  of  the  crown  over  conquered  coua* 
tries,  (even  supposing  the  other  judges  of  the 
King's-beuch  to  have  concurred  with  him  in 
itO  most  be  placed  tn  the  fbiflrth,  or  lowest  olaaa 
of  them.  For  in  that  case  there  is  no  room  to 
infer  any  thing,  from  the  acquiescence  of  either 
of  the  parties,  in  favour  of  that  opinion.  For, 
as  to  the  defendant  Hall,  who  was  the  Umof 
party,  all  that  can  be  inferred  from^  his  aoqm- 
esoenoein  the  judgment  given  against  him  in 
that  action  is,  that  he  and  his  counsel  acqui- 
esced in  the  opinion  of  the  Court  upon  the  ^d 
E'  ,  '  of  the  immediate  operation  of  the 
s  proehttnatkm  of  October  1763,  as  a  bar 
i  exercise  of  his  antecedent  legislative  an* 
thority,"  and  despured  of  having  it  otherwise 
determined,  if,  he  should  have  brought  it  into 
the  Hdnse  of  Lords  by  writ  of  error.  And  as 
to  the  plaintiff  Campbell  who  gained  his  cause, 
he  oottid  not  bring  a  writ  of  error  to  reverse  n 
judgment  that  was  given  in  his  favour.  So  that 
the  opwion  of  lord  Mans6eid  upon  that  first 
point  MBit,  indeed^  be  considered  as  the  opinion 
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of  that  learned  lord,  and,  perhaps,  of  the  whole 
coarl  of  Kiag's-bench,  upoD  a  point  that  had 
been  folly  argued  before  them,  and  onott  be 
entitled  to  all  the  respect  which  is  due  to  it  on 
that  account,  but  cannot  derir e  any  additional 
wei^t  from  the  acquiescence  of  either  of  the 
MTtiet  under  it ;  that  is,  it  most  be  a  judicial 
decision  of  the  lowest  of  the  four  classes  of 
judicial  decisions  which  you  hare  been  just 
now  describing. 

'*  JB.— It  is  exactly  so.  The  opinion  of  lord 
Mansfield  upon  that  fi^t  pointNis  a  decision  of 
that  fourth  and  lowest  class.  And  therefore  1 
suppose  that  it  would  not  be  considered  by  the 
same  or  any  other  court  of  justice  in  West- 
minster-hall,  on  any  other  occasion* in  which 
the  same  point,  *  of  the  king's  legislotire 
authority  over  conquered  countries,'  should 
occur,  as  being  ahsolutelv  binding  and  decisive 
of  the  question,  so  as  to,  be  entitlied  to  the  con- 
firmation of  such  court  of  justice,  though  the 
reasons  on  which  it  was  founded  should  be  en- 
tirely disapproved  by  the  judges  of  which  such 
Court  shoold  be  composed ;  since  we  have  seen, 
in  the  case  of  lYyndham  and  Chetwynd, 
(which  was  determined  by  lord  MansBeld  him- 
self) that  even  a  decision  of  the  second  class  is 
not  always  so  considered.  But  vet  it  would 
certainly,  have  considerable  weight  with  the 
judg»  of  such  subsequent  court  of  justice,  so 
as  to  induce  them  to  give  judgment  agreeably 
to  it,  if  they  were  only  in  a  state  of  doubt  con- 
cerning the  validity  of  the  reasons  on  which  it 
had  been  grounded,'  and  did  not  thoroughly 
disapprove  them.  80  that  I  am  afraid  we  must 
allow,  that  (weak  and. ill-grounded  as  it  ap- 
pears to  you  and  me,)  this  opinion  of  lord 
Mansfield,  concerning  the  king's  sole  legisla- 
tive power  over  conquered  Countries,  is  a  tem- 
porary judicial  determination  of  that  question 
m  favour  of  the  prerogative  of  the  crown.  But, 
as  you  rightly  observed,  it  is  a  decision  of  the 
fourth^  or  lowest,  class  of  the  several  sorts  of 
judicial  determinations  above  described. — But 
I  hope  your  curiosity  is  now  satisfied  with  re- 
spect to  this  jmporunt  question  of  law,  coa- 
ceming  the  supposed  sole  legislative  authority 
of  the'crown  over  conquered  countries,  which, 
I  think,  we  have  very  sufficiently  discussed. 

"  jP. — ^My  cariosity  is,  indeed,  satisfied  on 
this  subject :  but  the  pleasure  I  have  had  in  the 
enquiry  is  allayed  with  some  mixture  <^  un- 
easiness arising  from  the  weight  that  may  be 
thought  to  betong  to  that  opinion  of  lord  Mans- 
field. For  bow  can  aliy  lover  of  liberty  and 
the  English  cooatitution  (as  I  moat  sincerely 
profess  myself  10  be)  not  be  sorry  to  find,  that 
the  odIv  judicial  decision  that  hasxbeen  made 
upon  the  aubjecti  baa  asolribed  to  the  crowo 
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alone,  without  the  concurrence  of  the  parlia- 
ment, a  power  to  make  laws  and  impose  taxea 
at  pleasure  on  the  inhabitants  of  all  countriea 
that  are  conquered  by  the  British  arms? — 
I  therefore  hope,  either,  that  the  law  upoa 
this  subject  will  soon  be  altered  by  an  express 
act  of  pariiament  for  the  purpose,  or  that  the 
question  may  again  be  brought  under  the  con- 
sideration of  some  court  of  justice,  and  be 
there  determined  in  a  diflerent  manner,  as  the 
case  just  now  mentioned,  of  Wyndham  and 
Chetwynd,  was  determined,  by  lord  Mansfield 
himself  and  the  other  judges  of  the  Ring's- 
beneb,  in  a  manner  directly  contrary  to  a. 
former  determination  of  the  same  point  of  lavr 
in  the  sam^  court  of  Ring's-bencb,  though  the 
said  former  determination  had  been  a  decision 
of  the  second  class.  For  it  may  be  of  terrible 
consequence  to  the  freedom  of  the  English 
constitution  to  have  so  enormous  a  power  axed 
permanently  in  the  possession  of  the  crown. 

"  F.— I  heartily  join  with  v6u  in  these  wishes  r 
but  doubt  a  little  whether  they  are  likely  to  be 
soon  accomplished.  However,  if  lb  is  question 
were  again  to  come  before  a  court  of  justice^ 
and  the  merits  of  the  cause  were  to  turn  sihgly 
upon  the  decision  of  it,  (which  was  not  the  casa 
in  the  action  of  Campbell  against  Hall,)  I  can 
hardly  persuade  myself  that  the  iudges  of  any 
court  in  Westmmster-hall  would  think  them- 
selves bound  to  determine  it  agreeably  to  lord 
Mansfield's  opinion,  merely  through  deference 
to  that  opinion  and  without  any  new  reason* 
that  should  influence  their  own  judgments  in 
favour  of  it ;  seeing  that  the  reasons  alledged 
by  lord  Mansfield  in  support  of  it  have  ap« 
peered,  upon  examihatkni,  to  be  so  verjr  weak, 
and  that  '\\k  authority  as  a  judicial  decision  it 
two  degrees  lower  than  that  of  the  case  in  the 
court  of  Ring's-bench,  above  alluded  to,(whicli 
is  called  the  ease  of  Ansty  and  Dowsing,)  which 
was  overturned  by  the  aame  court  in  the  sub- 
sequent case  of  Wyndham  and  Chetwynd,  thaf 
ckse  having  been  a  decision  of  the  second  clasa, 
and  this  being  only  of  tlie  fourth.  But  this  \m 
all  matter  of  conjecture,  and  consequently  not 
worthy  our  further  cousideration."  Canadian 
Freeholder ;  a  work  of  which  Dr.  Watson,  the 
eminent  bishop  of  Llandaff,  has  very  truly  saki 
(Note  to  Assize  Sermon  preached  at  Cambridge 
in  the  year  1769)  that  it  is  replete  with  sound 
and  perspicuous  reasoning. 

With  respect  to  the  application  of  the  re- 
venue arising  from  the  four  and  a  half  per  cent, 
duty,  see  some  discniriona  in  the  House  of 
Lords  on  April  6, 1803,  and  in  the  Hoose  of 
Commons  on  March  30, 180S ;  00  July  il,  1804, 
Pari.  Deb.  vol.  S,  p.  903,  and  an  May  8|  idOft, 
Pari.  Deb.  vol.  U,  p.  409« 
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551.  The  Trial  of  Elizabeth,  calling  herself  Duchess  Dpwager 
of  Kingston,  for  Bigamy  :*  before  the  Right  Hon.  the  House 
of  Peers,  in  Westminster-Hall,  in  full  Parliament  assembled, 
15th,  16th,  19th,  20th,  and  22d  Days  of  April:  16  GtouOE 
in.  A.  D.  1776.  t  [Printed  under  an  Order  of  the  Hmisc  of 
Lords.]  *  ' 


Monday,  April  15,  1776. 

lo  the  Court  erected  ia  Westroi aster- hall,  for 
the  Trial  of  Elizahelh  Duchess  Dowager 
of  KingpBloD,  for  Bigamy. 

About  ten  o'clock  the  Lords  came  from 
their  own  House  into  the  court  erected  id 
Westminster- hall,  for  the  Trial  of  Elizabeth 
flochess-dowager  of  Kingstou,  in  the  manner 
folio  wloip: 

The  Lord  Hii^h  Steward's  gentlemen  atten- 
dants, two  and  two. 


*  See  the  Trials  of  Mary  Moders,  vol.  6. 
p.  ^73,  and  of  Fielding,  vol.  14,  p.  1327,  for  the 
like  offence. 

f  **  Rex  9.  Duchess  of  Kingston. 

*'  Mr.  Wallace  had  moved  on  the  part  of  the 
defendant,  for  a  Certiorari  to  be  directed  to  the 
justices  of  Oyer  and  Terminer,  at  Hicks's-hall, 
to  remove  into  the  Court  an  indictment  found 
against  her,  at  the  sessions  there,  for  bigamy ; 
and,  upon  the  motion,  the  court  granted  the 
writ. 

**  But  now  lord  Mansfield  took  notice  to  Mr. 
Wallace,  that  the  motion  was  irregular.  For 
«  defendant  has  no  x\^hi  to  renvDve  an  indict- 
ment of  felony  from  Hicks's-Uall,  without  the 
consent  of  the  prosecutor ;  and  in  this  case 
there  was  no  consent,  therefore  his  lordship 
•aid  tlie  writ  issued  improvid^,  and.  must  be 
superseded. 

**  Mr.  Wallace  said,  the  onl  v  object  of  remo?- 
ing  the  indictment  was  for  tne  purpose  of  her 
being  bailed  ;  but  per  lord  Mansfield,  the  pur- 
pose for  which  it  was  intended,  makes  nadif- 
fereoce.->Tbe  next  day  Mr.  Wallace  moved 
for  a  Habeas  Corpus,  Mr.  Justice  Astou  having 
granted  a  warrant  for  her  apprehension  (as  had 
been  settled  amongst  the  parlies,  as  thie  pro- 
perest  method  to  be  taken)  upon  a  certificate  of 
Ibe  indictment  being  fouikl. 

**'  The  warrant  and  the  return  to  it  were  read ; 
and  then  Mr.  Wallace  moved  to  bail  her.  He 
mentioned  the  soit  in  the  spiritual  court,  upon 
the  proceedings  there  against  Mr.  Hervey,  for 
jactitation  of  marrisge,  and  also  the  proceed- 
ings in  Chancery  relating  to  her  marriage ;  all 
these' proceedings  were  put  into  court,  and  en- 
tered as  read.  He  observed,  that  she  must,  at 
all  events,  be  tried  by  her  peers,  as  Mr.  Hervey 
was  now  become  earl  of  Bristol. 

**Mr.  Bearcrofti  for  the  proaecator,  con- 


The  clerks  assistant.to  the  House  of  Lords, 
and  the  clerk  of  the  parliament. 

Clerk  of  the  crown  in  Chancery,  bearing  tha 
king's  commis»ion  to  the  Lord  Hi(;h  Steward* 
and  the  clerk  of  the  crown  in  the  King*sbencb. 

The  masters  in  Chancery,  two  and  two. 

The  judges,  two  and  two. 

The  peers  eldest  sons,  two  and  two. 

Peers  minors,  two  and  two. 

Chester  and  Somerset  heralds. 

Four  Serjeants  at  arms  with  their  noaces,  twa 
and  two. 

sented  to  her  being  bailed,  as  there  could  be 
no  doubt  (he  said)  of  her  appearance  to  an- 
swer to  the  indictment. 

**  Lord  Matiffieid,  Though  we  should  un- 
doubtedly have  bailed  her,  it  is  better  to  take 
it  as  upon  the  consent  of  the  prosecutor ;  and 
she  must  be  bound  to  appear  in  the  House  of 
Lords  when  required,  to  answer  to  the  iudict- 
ment,  as  well  as  to  appear  in  this  court.  But 
as  there  is  nothing  against  her  in  this  court, 
her  appearance  here  may  be  dispensed  with 
for  the  future  upon  motion,  without  giving  her 
the  trouble  of  actually  appearing  iiere  in  court 
any  more. 

'*  Bail  was  taken  accordingly,  herself  being 
bound  in  4,000/.  and  each  of  her  four  bail  in 
1,000/. 

"  *  The    recognizance    was   as  follows:— 

*  England.     Duchess   dowager  of  Kingston* 

*  who  stands  indicted  by  the  name  of  Eliza- 

*  bctb,  the  wife  of  Augustus  John  Hervev,  esq. 

*  is  delivere«l  to  bail,  upon  a  writ  of  Habeaa 

*  Corpus  ad  subjiciendum,  for  her  appearance, 

*  in  the  court  of  our  sovereign  lord  the  king, 

*  before  the  king  himself  at  Westminster,  on 
'  the  first  day  of  the  next  term,  and  so  from 
'  day  to  day,  until  she  shall  be  discharged  by 

*  the  said  coart,  and  not  to  depart  the  said  court 

*  without  leave ;  and  also  for  her  appearance 

*  before  our  said  lord  the  king  iii  parliament,  to 

*  answer  to  an  indictment  against  her  for  fe* 

*  lony,  wl^enever  she  shall  be  therennto  re- 

*  quired.    By  the  Court.    Buaaow.' 

**  J  liave  inserted  this  recognizance,  ver» 
batim,  because  there  was  found  only  a  single 
instance  of  the  like,  (viz.  of  a  recognizance 
taken  in  this  court  to  appear  in  parliament) 
which  was  that  of  the  earl  of  Orrery,  taken 
and  acknowledged  before  lord  chief  justice 
Pratt,  on  the  14th  of  March,  9  Geo.  1,  for  his 
appearance  in  the  court  of  oar  lord  the  king* 
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yof  Bigamy. 


.  The  yeomfto-iisber  of  the  Hoow. 

Th«  baroofl,  two  mod  two,  begioniog  with 
the  yoQDi^est  baroti. 

The  hisbope,  two  and  two. 

The  viteouots  aod  other  peers,  two  and  two. 

The  lord  priry  seal  and  lord  president. 

The  archbishop  of  York  and  the  archbishop 
ofCaoterbury* 

before,  the  king  himself  at  Westtnioster,  on  the 
first  day  of  next  term,  and  so  from  day  to  day 
until  he  shall  be  discharged  by  the  sai<l  court, 
and  not  to  depart  that  court  without  leafe,  to 
answer  to  those  things  which,  on  the  behalf  of 
our  said  lord  the  kinf^  shall  be  objected  against 
him ;  and  also  for  hts  aopearance  from  timMo 
time,  until  he  the  saia  Charles  lord  Orrery 
shall  be  discharged  b^  due  course  of  law,  be- 
fore our  lord  the  king  in  parliament,  whene? er 
by  our  said  lord  the  king  he  shall  be  iberennto 
reqnired,  to  answer  to  those  tbines,  which  oa 
behalf  of  our  said  lord  the  king  shall  be  there 
objected  against  him."  Cowper'a  Reports, 
p.  283. 

Upon  occasion  of  these  proceedkiirs  against 
the  prisoner  (n  the  following  Trial,  Mr.  Har- 
grare  was  consulted  on  the  psrt  of  Uie  prosecu- 
tion. With  his  wonted  zeal  he  composed,  pre- 
▼iously  to  the  trial,  a  most  elaborate,  learned, 
and  able  discourse  *  Concerning  the  £ffect  of 
Sentences  of  the  Courts  Ecclesiastical  in  Cases 
of  Marriage  when  pleailed  or  offered  in  efi- 
deoce  in  the  Courts  Temporal,*  which  several 
years  aAerwards  he  published  in  his  *  Collection 
of  Tracts  relative  to  the  Law  of  England.'  In 
this  discourse  he  has  accumulated  a  vast  mass 
of  judicial  decisions  and  legal  reasonings  re- 
specting the  two  main  questions  of  law  which  • 
were  made  in  this  case,  viz. 

1.  Whether  a  sentence  of  the  spiritual  court 
against  a  marriage  in  a  suit  for  jactitation  of 
marriage  is  conclusive  evidence  so  as  to  stop 
the  counsel  for  the  crown  from  proving  the 
•aid  marriage  in  an  indictment  for  polygamy  ? 

S.  Whether,  admitting  such  sentence  to  be 
conclusive  upon  snch  indictmept,  the  counsel 
for  the  crown  may  be  permitted  to  avoid  the 
effect  of  such  sentence  by  proving  the  same  to 
have  been  obtained  by  fraud  or  collusioo  f    ' 

In  addition  to  what  wilt  be  found  in  this  re- 
port of  the  trial,  I  mast  refer  the  reader  for  far- 
ther illustration  of  the  law  resuecting  these 
two  questions  to  that  treatise  of  Mr.  Hargrave ; 
which  it  is  to  be  hoped  will  be  incorporated  into 
birvaluable  '  Jurisconsult  Exercitationes'  now 
in  course  of  publication. 

Mr.  Leach  baa  inserted  in  his  Cases  in 
Crown  Law  a  very  brief  note  of  this  case,  exhi- 
biting tbe  decision  of  the  Court  upon  the  two 
questions  which  I  have  just  stated,  and  also 
opon  another  question  which  was  agitated,  viz. 
Whether  a  jieeress  convicted  by  her  peers  of  a 
clergyable  felony  is  by  law  entitled  to  4be  be- 
nefit of  the  statutes,  so  as  to  exense  her  from 
capital  Danish  meat,  without  being  homed  in 
the  band,  or  beiog  liable  to  aoy  imprisoniDeDt? 
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Four  serjesDti  at  arnu  with  their  maces,  two 
and  two. 

The  Serjeant  at  arms  attending  the  great 
seal,  and  purse-bearer. 

Then  Garter  king  at  arms,  and  tbe  gentle- 
roan-usher  of  tbe  Black  Rod  carrying  the  white 
staff  before  the  Lord  High  Steward. 

Henry  earl  Bathurst,  chancellor  of  Great- 
Britain,  Lord  High  Steward,  alone,  his  train 
borne. 

His  royal  highpess  the  duke  of  Cumberland, 
his  train  borne. 

The  Lords  being  placed  in  their  proper  seats, 
and  the  Lord  High  Steward  upon  the  woolpack, 
the  House  was  resumed. 

Tbe  clerk  of  the  crown  in  Chancery,  having 
his  majesty's  Commission  to  the  Lord  High 
Steward  in  his  hand,  and  the  clerk  of  the  crown 
in  the  Kiog's-beneh,  standinir  before  theclerk*s 
table  with  their  faces  towards  the  state,  made 
three  reverences ;  the  first  a|  the  table,  the  se- 
cond in  the  mid-way,  and  the  third  near  tlia 
woolpack ;  then  kneeled  down ;  and  the  clerk 
of  the  crown  in  Chancery,  on  his  knee,  pre- 
sented the  Connroission  to  the  Lord  High 
Steward,  who  delivered  the  same  to  the  clerk 
of  the  crown  in  the  King's- bench  to  read : 
then  rising,  they  ihade  three  reverences,  and 
returned  to  tbe  table.  And  then  proclamation 
was  made  for  silence,  in  this  manner: 

Sefj,  at  Amu.    Oyez,  ovez,  oyez  \  Our  so- 
vereign lord  the  .king  strictly  charges  and  com-* 
maods  all  manner  of  persons  to  keep  silence, 
upon  pain  of  imprisonment. 

Then  the  Lord  High  Steward  stood  op,  and 
spoke  to  the  Peers. 

L.  H.  5.  His  majesty's  Commission  is  about 
to  be  read:  your  lordships  are  desired  to  attend 
to  it  in  the  usual  manner ;  and  all  others  are 
likewise  to  stand  up  uncovered  while  the  Coip- 
mission  is  reading. 

All  the  peers  uncovered  themselves;  and 
they,  and  all  others,  stood  up  uncovered,  wbila 
the  Commission  was  read. 
"  0BOBGB  R. 

«  George  the  third,  by  tbe  grace  of  God, 
of  Great- Britain,  France,  and  Ireland  king, 
defender  of  tbe  faith,  and  so  forth.  To 
our  right  trusty  and  right  well-beloved  cousin 
and  counsellor  Henry  earl  Bathurst,  our  chan- 
cellor of  Great-Britain,  greeting.  JLnow  ye, 
that  whereas  Elizabeth  the  wife  of  Augustus 
John  Hervey ,  late  of  the  parish  of  St.  George, 
Hanover-sqiuire,  incur  county  of  Middlesex, 
esq.  before  our  justices  of  Oyer  and  Terminer, 
at  Hicks's-hsll,  in  St.  John-street,  in  and  for 
our  county  of  Middlesex,  upon  tbe  oath  of 
twelve  jurors,  i^ood  and  lawful  men  orthe  said 
county  of  Middlesex,  then  and  there  sworn  and. 
charged,  to  enquire  for  us  for  the  body  of  the- 
said  county,  stands  indicted  of  polygamy,*  and 

•  '«  Polygamy,  or,  as  it  is  mure  frequently, 
though  improperly,  called,  bigamy,  (which  only 
means  having  two  wives  in  succession,)  con- 
sists in  having  a  plurality  of  wives  at  tbe  sam^ 
timai  and  waa  origuaUy  oonaidcied  aa  of  acdt* 
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feioniootly  marrying  E?dyn  Piemepont  late 
duke  of  Ikinf^tuD,  she  being  then  roarried,  and 
the  wife  of  Uiesaid  Aogostas  John  Hervey: 
we,  coDsidering  that  justice  is  ari  excellent 
▼irtue,  and  pleasing  to  the  Most  Higb,  and 

aiastical  cognizance  only :  tb6agh  so  early  as 
the  Stat.  4  £d.  1,  c.  5,  de  Bigamis,  it  was 
treated  as  a  capital  offence,  and  ousted  of 
clergv  by  that  statute.  The  benefit  of  clergy 
was  however  restored  by  the  stat.  1  Ed.  6, 
c.  13,  §  16.  And  the  crime  itself  being  as  it 
seems  lef^  of  doubtful  temporal  cognizance,  the 
Stat.  1  Jac.  1,  c.  11,  enacts,  'that  if  any 
person  or  persons  within  England  and  Wales,  • 
being  married,  or  who  hereafter  shall  marry, 
do  marry  any  person  or  persons,  the  former 
husband  or  wife  being  alire,  every  such  of* 
fence  shall  be  felony ;  and  the  person  and  per- 
sons so  oflRsnding  shall  suffer  death  as  in  cases 
of  felony.'  Clergy  however  is  not  thereby 
taken  away ;  but  by  the  stat.  18  Eliz.  c.  7, 
^  3,  S,  the  offender,  besides  being  burned  in  the 
hand,  may  be  imprisoned  not  exceeding  one 
year :  and  by  stat.  19  Geo.  3,  c.  74,  §  3,  a 
moderate  fine  or  whipping,  in  the  manner 
therein  specified,  may  be  substituted  in  lieu  of 
burning  ;  but  not  to  abridge  the  power  of  the 
court  to  imprison  under  any  former  act.  And 
BOW  by  the  stat.  35  Geo.  3,  c.  7,  *  If  any 
person  or  persons  within  England  and  Wales 
being  married,  do  at  any  time  from  and  after 
the  passing  of  this  act  marry  any  person  or 
persons,  the  former  husband  or  wife  heme  alire, 
and  shall  be  in  due  manner  convicted  under 
the  said  act  (of  Jac.  1,)  they  shall  be  subject  to 
the  same  punishments,  pains  and  penalties,  as 
by  the  laws  now  in  force,  persons  are  sub- 
ject to,  who  are  convicted  of  grand  or  petit 
larceny.' 

«*  This  by  stat.  4  Geo.  1,  c.  11,  (and  stat.  6 
Geo.  1,  c.  23,)  may  be  transportation  for  seven 
years  in  lieu  of  burning  or  whipping.  But 
though  the  stat.  35  Geo.  3  merely  re-enacU 
the  enacting  part  of  the  statute  of  James,  yet 
it  also  virtually  includes  all  the  exceptions 
contained  therein  and  after  mentioned,  for  the 
title  of  the  act  is  <  for  rendering  more  effectual 
the  statute  1  Jac.  1,'  and  it  begins  by  reciting 
that  *  whereas  the  punishment  of  persons  con- 
victed of  felony  under  the  statute  1  Jac.  1,  has 
Aot  proved  effectual  to  deter  wicked  persons 
from  the  offence  therein  desc^bed,  be  it 
enacted,  &c.'  and  it  afterwards  attaches  the  in- 
creased punishment  upon  such  as  are  convicted 
of  the  offence  specified  under  the  said  act. 

"  By  §  «,  (ofstat.  85  G.  3,  c.  67,)  if  any  per- 
•on  ordered  *ta  be  transported  by  this  act  ahall 
be  afterwards  at  large  within  Great  Britain, 
without  some  lawful  cause,  before  die  expira- 
tion of  the  term,  &o.  everyjsuch  person  being 
thereof  lawfully  convicted,  shall  be  guilty  of  fe- 
lony, and  suflfer  death  without  benefit  of  oler^. 

'*  Bv  §  4,  of  1  Jac.  %,  c.  11,  no  attainder  for 
any  felony  b^  that  act  shall  work  corruption  of 
Mood,  Joss  of  dower,  or  disherison  of  hdra." 
East's  Fkas  of  the  CrowD|  c.  18,  §  1. 


betoff  wiHing  that  the  said  Elizabeth  of  and  for 
the  felony  whereof  she  is  indicted  as  aforesaidi 
before  us,  in  our  pretent  parliament,  according* 
to  the  law  and  custom  of  our  kingdom  of  Great 
Britain,  may  he  heard,  examined,  sentenced. 

What  Bfr.  East  in  the  above  passage  has 
said  concerning  the  statute  4  Ed.  1,  c.  5,  do 
Bigamis,  is  not  altogether  correct.  That  sta- 
tute has  for  its  object  the  case  of  bigamists  in 
the  proper  sense  of  the  word  who  might  be 
convicted  of  felony  ;  and  it  does  not  at  all  re* 
late  to  polygamists.  Possibly  Mr.  East  was 
led  into  the  incorrectness  by  an  error  in  the 
quarto  edition  of  the  Statutes.  This  error  had 
been  pointed  out  by  the  very  learned  and  accu- 
rate annotator  upon  lord  Coke's  first  Institute, 
ip  the  following  note  to  lord  Coke*s  fourth  kind 
of  disparagement,  sc. '  propter  jacturam  privi- 
MegiiV&c. 

•*  The  word  *  bigamy*  is  frequently  used  to 
describe  the  crime  of  marrying  a  second  wife 
during  the  life  of  the  fii^^t ;  but  the  proper  name 
for  this  offence  in  our  law  is  *  polygamy,'  and 
with  us  a  bigamist  is  a  man  who  either  marries 
a  widow,  or  after  the  death  of  his  first  wife 
marries  a  second  time,  in  consequence  of  which 
he  formerly  could*  not  claim  the  benefit  of 
clergy.  This  denial  of  the  benefit  of  clergy  to 
bigamists  was  in  consequence  of  some  antient 
papal  constitutions  and  canons  of  councils 
against  admitting  bigamists  into  holy  orders ; 
a  prohibition,  which,  however  speciously  de- 
fended by  texts  of  scripture,  w  holly  originaled 
from  the  injurious  policy  of  the  church  of 
Rome  in  discouraging  the  marringes  of  the 
clergy,  and  lead  the  way  to  the  complete  estab- 
lishment of  celibacy  ^amongst  tbem.  See  Levit. 
q.  91,  V.  13, 14.  1  Tim.  c.  3,  v.  19,  Summa 
Concil.  per  Mirand.  fol.  4,  a.  119,  a.  168* 
b.  930,  b.  Bingh.  Ant.  Christ.  Ch.  b.  4,  c.  5» 
Tayl.  Elem.  Civ.  L.  395,  and  the  word  <  biga- 

*  rous'  in  the  index  to  the  Corp.  Jur.  Canon.  ed« 
Pithseor.  Howerer,  the  exclusion  of  bigamists 
from  the  benefit  of  clergy  was  not  entirely  aq^ 
complished  till  the  council  of  Lyons  ended  tfao 
doubts  which  befbre  prevailed,  by  positively 
declaring  bigamists,  <  omoi  privilegio  clericali 
'  uudatos.'  It  appears,  that  this  constitution 
was  immediately  received  in  England  ;  for  the 
statute  of  4  E.  1,  de  Bigamis,  Ukes  notice  of  it, 
and  explains  how  it  should  be  construed,  by 
directing  that  it  should  be  understood  to  com- 
preheno  bigamists  before,  as  well  as  those  who 
became  so  after.  See  4  E.  1,  c.  5.  9  Inst. 
978.  9  Hal.  Hist  PI.  Cr.  379.  9  Hawk.  PI.  Cr.. 
b.  2,  c.  33,  §  5,  and  Barringt.  on  Ant.  Htat.  9d[ 
ed.  78.  When  the  benefit  of  ofergy  by  being 
allowed  to  all  who  could  read,  was  extended  to 
laymen  as  well  as  persons  in  orders,  the  reason 
for  ousting  bigamists  of  clergy  in  great  mea- 
sure ceased  ;  but  notwithstanding  this,  the  ex- 
ception of  bigamy  continued  till  it  was  taken 
away  by  the  sutote  of  Edw.  6.  The  pointioff 
out  exactly  the  anproprialed  sense  of  the  woi3 

*  bigamy'  in  our  law  was  the  more  necessary^ 
because  rery  seoriblo  writeis  ba?  e  been  inatten* 
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aod  adjadgcd ;  tod  that  all  other  thin^  which 
are  oeceHarj  in  this  hehalf  may  be  duly  ex- 

ti?e|o  it.  We  find  a  remarkable  instance  of 
this  in  the  qoarto  ediiioa  of  the  stalntes,  the 
editor  of  which,  in  a  note  on  the  4  £.  1,  c.  5, 
refers  to  the  1  Jam.  1,  e.  11,  aa  making  bigraroy 
a  felony.^'    See  notes  to  Hargr.  Co.  Litt.  80,  b. 

I  will  here  insert  the  enactment  under  consi- 
deration, as  it  is  exhibited  in  the  authentic 
edition  of  the  Statutes. 

«*  4  £d.  1,  c.  5.^Statutom  de  Big;ami8. 

*<  The  Statute  of  Bioamy. 

<•  Ex  M8.  Harl.  395,  f.  80. 

"  De  Bicramis  qtios  dn*s  pp*  in  consilio  Ln^- 
dun*  om^i  pVileg'  clicali  p't a?it  p'  constitucom* 
inde  editam  et  un'  quidam  p'lati  illosqiii  eff'ci 
fiu*int  bi<ami  ante  p'd*caro  consuiucom'qn'  de 
felon'  reitati  fiu'int  unq'am  clicos  exii^o't  sibi 
lib'andos ;  cuiictirdatuin  e«t  et  declaratum  co- 
ram R'  et  ooNitio  suo  qM  con«utuco'  ilia  intelli- 
genda  e<t  q*d  sire  en 'ci  fiu'iot  fiiirauii  ante 
p'd*cara  coostitucom',  sire  post  deceto'  non 
libeniV  p'd'cis  p'latis  :  Immo  fiat  de  eis  justicia 
sicut  de  laicis. 

*'  Concerning  men  twice  married,  called  Bi- 
garni,  whom  the  bi«hop  of  Rome,  (more  cor- 
rectly, our  <  LonI  the  Pope)''by  a  constitution 
made  at  the  council  of  Lyons,  hath  excluded 
from  all  clerks  pririlege,  whereupon  certain 
prelates,  when  such  persons  hare  been  attainted 
for  felons,  have  prajred  for  to  have  them  deli- 
vered as  clerks,  which  were  made  Bigami  be- 
fore the  same  constitution  ;"  (more  correctly, 
when  sHch  persons,  as  were  twice  married  be- 
fore the  same  constitution,  have  been  called  in 
question  for  felony,  have  prayed  for  to  have 
them  delivered  as  clerks,)  <*  it  is  agreed  and  de- 
clared before  the  king  and  his  council,  that  the 
same  constitution  shall  be  understood  in  this 
wise,  that  whether  they  were  Bigami  before 
the  same  constitution,  or  after,  they  shall  not 
from  henceforth  beidelivered  to  the  prelates,  but 
justice  shall  be  executed  upon  them,  as  upon 
other  lay  people."* 

*  «*  A  canon  of  Pope  Gregory  the  lOtIi  had 
taken  away  the  benefit  of  clergy  from  a  bigra- 
mist;  which  having  been  adopted  in  England, 
the  clergy  had  a  doubt,  whether  a  person  in 
boly  orders,  who  had  been  guilty  of  this  offence 
before  the  canon  took  place,  might  claim  the 
indulgence  of  the  common  law  ;  this  statute, 
therefore,  retrosnectively  declares,  he  shall  not 
be  entitled  to  socn  nrivilege.  Prynne  [Records 
vol.  8,  p.  151,]  tsJces  notice  of  two  miHtakes 
made  by  sir  Edward  Coke.  The  first  relates  to 
the  name  of  ihe  Pone,  who  made  the  canon  ; 
nnd  the  second  to  tne  preamble,  which  is  mis- 
recited.  The  Pope  who  summoned  the  council 
at  Lyons  was  Gregory  the  lOth,  and  not  Boni- 
face the  8th,  who  was  not  elected  till  the  S8th 
of  Edward  tho  1st,  and  consequently  not  till 
Ibor  and  twenty  years  after  this  statute  was 
Barnngton. 


ercised  and  executed ;  and  ibr  that  the  office  of 
High  Steward  of  Great  Britain  (whose  presence 


In  the  Appendix  to  sir  Samuel  Rom  illy 'a 
most  able,  valuable,  and  instructive  Tract,  enti- 
tled. Observations  on  the  Criminal  Law  oT 
England,  (Note  M,)  are  the  following  very  judi- 
cious observations  on  this  offence  : 

**The  crime  of  bigamy  comprehends  two 
species  of  offences,  differing  greatly  from  each 
other  in  their  character  aod  effects,  and  in  their 
de^p^e  of  moral  ^tiilt ;  and  the  circumstances 
which  mark  the  distinctions  l>etween  these  dif- 
ferent offences  are  clear  and  unequivocal.  If 
the  ati'ocity  of  a  crime  is  to  be  measured  by 
the  extent  of  the  wrong  done  to  the  person 
who  is  the  victim  of  it,  few  crimes  can  be  more 
atrocious  than  that  of  a  married  man,  who,  by 
representing  himself  to  lie  a  bachelor,  prevails 
on  a  modest  woman  to  become  his  wife.  He 
possesses  himself  by  fraud  of  her  person,  know- 
ing that  he  may  at  any  moment  dismiss  her 
as  a  prostitute  from  his  bed  ;  and  nothing  can 
exceed  the  horror  she  must  feel,  whenever,  the 
secret  of  his  first  marriage  being  divulged, 
she  shall  be  awakened  to  her  real  situation,  and 
shall  find  herself  despoiled  of  her  honour,  and 
that  the  children  she  has  borne  are  bastards 
and  outcasts.  The  real  nature  of  this  crime  is 
that  of  a  fraudulent  and  most  aggravated  se- 
duction, effected  under  colour  of  law,  with  all 
the  solemnities  of  religion,  and  under  such  cir- 
cumstances that  no  prudence  or  caution  could 
effectually  guard  against  it.  But  he,  who, 
before  his  second  m9rriage,  apprizes  the  woman 
that  he  is  already  a  husband,  does  her  no 
wrong.  His  oflence  is  one  to  the  state  alone^ 
and  consists  in  nothing  but  the  public  scandal 
it  afibrds.  The  bigamist,  who  had  concealed 
hia  first  marriage  from  his  victim,  is  equally 
guilty  of  this  outrage  on  public  decency,  and 
has  besides'  done  one  of  the  greatest  possible 
injuries  to  an  individual.  It  results  from  these 
considerations  that  in  a  woman  the  crime  o^ 
bigamy  can  never  be  so  heinous  as  in  a  man, 
and  that  in  a  man  the  lieinousness  of  the  crime 
consists  altogether  in  the  concealment  of  the 
former  marriage.  Mr.  Justice  Blackatona 
however,  not  adverting  to  those  distinction*, 
tells  us  that  bigamy  « has  been  made  felony 
by  reason  of  its  being  so  great  a  violation  of  the 
public  economy  aud  decency  of  a  well-ordered 
state.'  *  It  is  that,'  he  says,  *  which  never 
can  be  endured  under  any  rational  civil  estab- 
lishment ;  and,  in  northern  countries,'  he  oh** 
serves,  *  the  rery  nature  of  the  climate  seems 
to  recoil  against  it.'  Comm.  vol.  4,  p.  163. 
But  he  does  not  even  gisnce  at  the  injury  done 
to  the  woman,  who  suffers  from  the  crime: 
I  and  even  the  more  philosophical  author  of  the 
*  Principles  of  Penal  Law,*  defines  polygamy 
only  to  be  a  '  gross  species  of  adultery,  ag- 
.;  gravated  by  the  profanation  of  a  religk>us  rite/ 
p.  105. 

**  Although,  aa  has  been  already  observed, 
this  is  in  women''a  crime  of  much  less  magni* 
tude  than  in  men,  yet  until  the  atat.  of  S  an4 
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in  this  behalf  is  required)  is  now  Tacaot  (as  we 
are  informed)  we,  very  much  confiding  in  your 
fidelity,  prudence,  provident  circumtpeciion, 
and  industry,  have  for  this  canse  ordained  arfd 
constituted  you  Steward  of  Great  Britain,  to 
bear,  execute  and  exercise  for  this  time  the  said 
office,  with  all  things  due  and  belonging  to  the 
same,  office  in  this  behalf:  and  therefore  we 
command  you,  that  vou  (liligenily  set  about  the 
premises,  and  for  tnift  time  do  exercise  and 
execute  with  effect  all  these  things  which  be- 
long to  the  office  of  Steward  of  Great  Britain, 
and  which  are  required  in  this  behalf.  In  wit- 
ness whereof  we^have  caused  these  our  letters 
to  be  made  patent.  Witness  ourself  at  West- 
minster, the  15ib  day  of  April,  in  the  10th  year 
of  our  reign. 

'<  By  the  King  himself  signed  with  bis  own 
band.  York£." 


Serjeant  at  Armt,  God  save  the  king ! 

Then  Garter,  and  the  gentleman-usher  of 
the  Black  Rod,  after  three  reverences,  kneeling, 
jointly  presented  the  white  staff  to  his  grace  the 
JUord  High  Steward :  and  then  his  grace,  at- 
tended by  Garter,  Black  Rod,  and  the  Purse- 
bearer  (making  his  proper  reverences  towards 
the  throne)  removeu  from  the  woolpack  to  an 
armed  chair,  which  was  placed  on  the  upper- 
most step  but  one  of  the  throne,  as  it  was  pre- 
pared for  that  purpose ;  and  then  seated  him- 
self in  the  chair,^nd  delivered  the  staff  to  the 
gentleman^ usher  of  the  Black  Rod  on  his  right 
baud,  the  Purse-bearer  holding  the  purse  on  his 
left. 

Clerk  of  the  Crown,  Serjeant  at  Arms,  make 
proclamation. 

Serj.  at  Arms,  Oyez,  oyez,  oyez!  Our  «o- 
▼ereign  lord  the  king  strictly  charges  and  com- 
mands all  manner  of  persons  to  keep  silence, 
upon  pain  of  imprisonment. 

Then  the  Clerk  of  the  Crown,  by  direction  of 
the  Lord  High  Steward,  read  the  Certiorari,  and 
the  Return  thereof,  together  with  the  Caption 
of  the  Indictment,  and  the  Indictment  certified 
thereupon,  agninst  Elizabeth  duchess-dowager 
.  of  Kingston ;  in  h^ec  verba: 

<<.  George  the  third,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland  king,  de- 
fender of  the  laitb,  and  so  forth.  To  our  jus- 
tices of  Oyer  and  Terminer,  at  Hicks's-ball,  in 
ISt.  John -street,  in  and  for  our  county  of  Mid- 
dlesex, and  to  every  of  them,  greeting.  We 
bein^  willing,  for  certain  reasons  us  thereunto 
moving,  that  all  and  srogular  indictments  of 
whatsoever  felonies  whereof  Elizabeth  calling 
herself  duchess-dowager  of  Kingston,  by  the 
name  of  Elizabeth  the  wife  of  Augustus  John 
Hervey  late  of  the  parish  of  St.  George,  Han- 
Over -square,  in  the  county  of  Middlesex,  esq., 

4  W.  and  M.  (which  extended  the  benefit  pf 
clergy  to  women)  passed,  it  was  punishable  in 
female  offenders  with  death,  bat  m  males  only 
with  burning  in  the  band,  and  a  jfear't  impri- 
ionmeot.'' 
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is  indicted  before  yoo  (as  is  said)  be  determined 
before  us  in  our  parliament,  and  not  elsewhere  ; 
do  command  you  and'  every  of  you,  that  you, 
or  one  of  you,  do  send*  under  your  seals,  or 
under  the  seal  of  one  of  you,  before  us  in  our 
present  parliament,  immediately  after  the  re- 
ceipt of  this  our  writ,  all  and  singular  the  in- 
dictments aforesaid,  with  all  things  touching 
the  same,  by  whatsoever  name  the  said  Eli- 
zabeth is  called  in  the  same,  together  with  this 
writ,  that  we  may  cause  further  to  be  done 
thereon  what  of  right  and  according  to  the  laiT 
and  custom  of  England  we  shall  see  fit  to  he 
done.  Witness  ourself  at  Westminster  the 
lltb  day  of  November,  in  the  16lb  year  of  our 
reign.  Vorke." 

**  To  the  Justices  of  Oyer' and  Terminer, 
at  Hicks's-hall,  in  St.  John- street,  in  and  foi^ 
the  county  of  Middlesex,  and  to  every  of  them, 
a  writ  of  Certiorari  to  certify  into  the  upper 
house  of  parliament  the  indictment  Jound 
against  Elizsbeth  calling  b'erself  duchess- 
dbwager  of  Kingston,  by  tbe  name  of  Elizabeth 
wife  of  Augustus  John  Hervey,  for  bi^my, 
returnable  immediately  before  tbe  king  m  par- 
liament.— By  order  of  the  Lords  spiritual  and 
temporal  in  parliament  assembled.       Yorkb.** 

The  execution  of  this  writ  appears  by  the 
schedules  and  indictment  to  this  writ  annexed. 

**  The  Answer  of  sir  John  Hawkins,  knt.  one 
of  the  justices  within-written. 

*'  Middlesex.  Be  it  remembered,  that  at  the 
general  session  of  Oyer  and  Terminer  of  our 
lord  the  king,  holden  for  the  county  of  Mid- 
dlesex, at  Hicks  Vhall,  in  St.  John -street,  in  the 
said  county,  on  Monday  the  9th  day  of  Janu- 
ary, in  the  15th  year  of  the  reign  'bf  our  sove- 
reign lord  George  the  3d,  king  of  Great  Britain, 
and  so  forth,  before  sir  John  Hawkins,  knt., 
John  Cox,  David  Wilmot,  John  Brettell,  esqs. 
and  others  their  fellows  justices  of  our  said  lord 
the  kinsr«  assigned  by  his  majesty's  letters  pa- 
tent under  the  great  seal  of  Great- Britain  di- 
rected to  same  justices  uefore  named,  and 
others  in  the  said  letters  nameil,  to  enquire 
more  fully  the  trcth  by  the  oath  of  good  and 
lawful  men  of  the  saru  county  of  Middlesex, 
and  by  other  ways,  means,  aud  methods  bv 
which  they  shall  or  may  better  know  (as  welt 
within  liberties  as  without)  by  whom  the  truth 
of  the  matter  may  be  better  known,  of  all  trea- 
sons, misprisions  of  treason,  insurrections,  re- 
bellions, counterfeitings,  clippings,  washings, 
false  coinings,  and  otlicr  falsities  of  the  money 
of  Great  Britain  and  other  kingdoms  and  do- 
minions whatsoever,  and  of  all  murders,  felo- 
nies, manslaughters,  killings,  burglaries,  rapes 
of  women,  unlawful  meetings,  conventicles, 
unlawful  uttering  of  words,  assemblies,  mis- 
prisions, confederacies,  false  allegations,  tres- 
passes, riotS|  routs,  retentions,  escapes,  con* 
tempts,  falsities,  negligences,  concealments, 
maintenances,  oppressions,  champarties,  de- 
ceipts,  and  all  other  evil-doings,  offences,  and 
injuries  whatsoever,  and  also  Uie  accessaries  of 
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them,  within  the  coooty  aforesaid  (as  well  with- 
in liberties  as  without)  by  whomsoever  and  in 
what  mauner  soe? er  done,  committed,  or  per- 
iietrateil,  and  by  whom,  or  to  whom,  when, 
how,  atid  aAer  what  manner,  and  of  all  other 
articles  ami  ciccumstances  concerning  the  pre- 
iDisea*  and  every  of  them,  or  any  of  them, 
in  any  manner  whatsoever;  and  the  suid 
treasons  and  other  the  premises  to  hear  and 
determine  according  to  the  laws  and  castoms 
of  England,  by  the  oath  of  John  Tilney,  James 
Stafford,  Richard  Phillips,  Samnel  Suble, 
Samuel  Bird,  William  Hilliar,  Paul  Barbot, 
WilliamT  Weatherill,  Thomas  Waddell,  John 
Williams,  Samuel  Baker,  Thomas  Sheriff,  John 
Leicester,  Thomas  Tanton,  John  Goodere, 
John  Thomas,  and  Robert  Davis,  gentlemen, 
good  and  lawful  men  of  the  county  aforesaid, 
now  here  sworn  and  charged  to  enquire  for  our 
aaid  lord  the  king  for  the^  body  of  the  same 
county ;  it  is  presented  in  manner  ind  form  as 
appears  by  the  indictment  and  schedules  here- 
onto  annexed.  ^       Botleb." 

<*  George  the  third,  by  the  grace  of  God,  of 
Greal- Britain,  France,  and  Ireland  king,  de- 
fender of  the  faith,  and  so  tbrtb.  To  opr  jus- 
tices of  Oyer  and  Terminer,  at  Hicka's-hall, 
in  St  John-street,  in  and  for  oar  county  of 
Middlesex,  and  to  every  of  them,  greeting. 
Whereas  by  our  writ  we  haje  lately '  com- 
manded you,  and  every  of  you,  for  ceruin  rear 
sons,  you  or  one  of  you  sbouki  send  under  your 
seals,  or  the  seal' of  one  of  you,  before  us  at 
Westminster,  immediately  after  the  receipt  of 
that  writ,  all  and  singular  indictments  of  wbai- 
noerer  trespasses,  contempts,  and  felonies 
whereof  Elisabeth  the  wife  of  Augustus  John 
Uervey,  esq.  was  indicted  before  you  (as  was 
said)  with  all  things  touching  ^Ihe  same,  by 
whatsoever  name  the  said  Elizabeth  should  be 
called  therein,  together  with  the  said  writ  to 
vou  directed,  that  we  might  further  cause  to 
De  done  thereon  what  of  right  and  according  to 
the  la;w  and  custom  of  England  we  should  see 
fit  to  be  done :  and  we  do,  for  certain  reasons 
us  thereunto  moving,  command  you  and  every 
of  you,  that  you  or  one  of  you  do  wholly  su- 
persede whatsoever  is  to  be  done  concerning 
the  execution  of  that  our  said  writ ;  and  that 
you  proceed  to  me  determination  of  the  tres- 
jMsses,  contempts,  and  felonies  aforesaid  with 
that  expedition  which  lo  you  shall  seem  right 
and  according  to  the  law  and  custom  of  Eng- 
land, notwithstanding  our  writ  as  before  sent 
to  you  directed  for  that  purpose.  Witness  Wil- 
liam lord  Mansfield,  at  Westminster,  the 
twenty- third  day  of  May,  in  the  fifteenth  year 
of  our  reign.  ^ 

••  Received  ISlh  June  1775.  C.  £.  By  the 
Court.— By  rule  of  Court.  Bubkow." 

•*  George  the  third,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland  king,  de- 
fender of  the  faith.  To  our  justices  of  Oyer 
and  Terminer,  at  Hicks's-hall,-  in  St.  John- 
fltreety  in  mail  for  our  county  of  Middtesext  and 


to  erery  of  them,  greeting.  We  being  willing, 
for  certain  reasons,  that  all  and  singular  indict- 
ments of  whatsoever  trespasses,  contempts, 
and  felonies  whereof  Elizabeth  the  wife  of 
Augustus  John  Hervey,  esf}.  is  indicted  before 
you  ha  is  said)  be  determined  before  us,  and 
not  elsewhere,  do  command  you  and  every  of 
you,  that  you  or  one  of  you  do  send  under 
your  seals,  or  the  seal  of  one  of  von,  before  us 
at  Westminster,  immediately  affer  the  receipt 
of  this  our  writ,  all  and  singular  the  said  in* 
dictmeots,  with  all  things  touching  the  same,' 
by  whatsoever  name  the  said  Elizabeth  may 
be  called  in  the  same,  together  with  this  our 
writ,  that  we  may  further  cause  to  be  done 
thereon  what  of  right  and  according  to  the  law 
and  custom  of  Enivland  we  shall  see  fit  to  be 
done.  Witness  William  lord  Mansfield,  al 
Westminster,  the  eighteenth  day  of  May,  in  tbt 
fifteenth  year  of  our  reign. 
•»  By  the  Court.  '  Bumtow." 

"  At  tlie  instance  of  the  within-named  de- 
fendant, by  rule  olXourt." 

The  execution  of  this  writ  appears  by  the 
schedules  and  indictment  to  this  writ  annexed* 

'<  The  Answer  of  sir  Jo^n  Hawkins,  knight, 
one  of  the  justices  within- written. 

"  Middlesex.  Be  it  remembered,  that  at  the 
general  session  of  Oyer  and  Terminer  of  our 
lord  the  kinif,  holden  fur  the  county  of  Middle- 
sex, at  Hicks's-  hall  in  St.  John-street,  in  the  said 
countv,  on  Monday  the  9th  day  of  January,  in 
the  fifteenth  year  of  the  reign  of  our  sovejrei^ii 
lord  George  the  third,  king  of  Great  Britam, 
and  so  forth,  before  sir  Johu  Hawkins,  knight, 
sir  James  Esdaile,  knight,  t>avid  Wilmot,  «lohn 
Machio,  esqrs.  and  others  their  fellows  justices 
of  our  said  lord  the  king,  assigned  by  his  roa« 
jesty's  letters  pateqt  under  the  great  seal  of 
Great  Britain  directed  to  the  same  justices  be- 
fore-namefl,  and  others  in  the  said  letters 
name<l,  to  enquire  more  fully  the  truth,  by  the 
oath  of  good  and  lawful  meu  of  the  county  of 
Middlesex  aforesaid,  and  by  other  wavt,  means, 
and  methods,-  by  which  they  shall  Or  mar 
better  know  (as  well  withinriiberties  as  without) 
by  whom  the  truth  of  the  matter  may  be  better 
known,  of  all  treasons,  misprisions  of  treason, 
insurrections,  rebellions,  counterfeitings,  clip* 
pings,  washing^,  false  coinings,  and  other  falsi- 
ties of  the  money  of  Great  Britain  and  other 
kingdokis  and  dominions  whatsoever,  and  of  all 
murders,  felonies,  manslaughters,  killings, 
burglaries,  rapes  of  women,  unlawful  meetings, 
conventicles,  unlawful  uttering  of  words,  as* 
semblies,  misprisions,  confederacies,  false  alle- 
gations, trespasses,  riots,  routs,  retentions,  es- 
capes, contempts,  falsities,  negligences,  con-' 
eealments,  maintenances,  oppressions,  cham- 
perties, deceipts,  and  all  other  evil-doings,  of- 
fences, and  injuries  whatsoever,  and  also  the 
accessaries  of  them,  within  the  county  afore* 
said  (as  well  within  liberties  as  without)  by 
whooisoever  and  in  wtiat  manner  soever  donet 
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cooimitted,  or  perpetrated,  aod  by  wbpm,  or  to 
whom,  when,  bow,  and  after  what  manner, 
and  of  all  other  articles  and  drcumstances  con- 
cerning the  premises,  and  e? ery  of  them,  or 
any  of  tbem,  in  any  manner  whatsoever ;  and 
the  said  treasons  and  other  the  premises  to 
hear  and  determine  according  to  ine  laws  and 
customs  of  England,  by  the  oath  of  John  Til- 
ney,  James  Stafford,  Richard  Phillips,  Samuel 
Stable,  Samnel  Bird,  William  Hiiliar,  Paul 
Barbot,  William  Weatherill,  Thomas  Waddell, 
John  Williams,  Samuel  Baker,  Thomas  SberiflT, 
John  Leicesler,  Thomas  Tantoo,  John  Goodere, 
John  Thomas,  and  Robert  Davis,  gentlemen, 
good  and  lawful  men  of  the  county  aforesaid, 
now  here  sworn  ^nd  charged  to  enquire  for  our 
said  lord  the  king  for  the  body  of  the  same 
county :  it  is  presented  in  manner  and  form  as 
ap|»ears  by  a  certain  bill  of  indictment  to  this 
schedule  annexed.  Butler." 

•^  George  the  third,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland  king,  de- 
fender of  the  faith,  and  so  ftirtb.  To  the  she- 
riff of  our  county  of  Middlesex,  greeting :  we 
command  you,  that  you  omit  not,  by  reason  of 
any  liberty  in  your  bailiwick,  but  that  you  take 
Elizabeth  the  wife  of  Augustus  John  Hervey, 
late  of  the  parish  of  St.  George,  Hanover- 
square,  in  the  county  of  Middlesex,  esquire,  if 
abe  shall  be  found  in  your  bailiwick,  and  her 
safely  keep,  so  that  j^ou  may  have  her  body 
before  our  justices  assigned  by  our  letters  pa- 
tent under  our  great  seal  of  Great  Britain,  to 
enquire  more  fully  the  truth,  by  the  oath  of 
good  and  lawful  men  of  our  county  of  Middle- 
sex aforesaid,  and  by  other  ways,  means,  and 
methods  by  which  they  shall  or  may  better 
know  (aa  well  within  liberties  as  without)  by 
#bom  the  truth  of  the  matter  may  be  better 
known,  of  all  treasons,  misprisions  of  treason, 
ipsurrectioos^  rebellions,  counterfeitings,  clip- 
pings, washings,  false  coinings,  and  other 
fiilsities  of  the  money  of  Great- BriUin  and 
other  kingdoms  and  dominions  whatsoever,  and 
of  all  murders,  felonies,  manslaughters,  kill- 
ings, burghuries,  rapes  of  women,  unlawful 
peetinga,  conventicles,  unlawful  uttering  of 
vHirds,  assemblies,  unisprisions,  confederacies, 
Atlse  allegations,  trespasses,  riots,  routs,  re- 
tentions, escapes,  contempts,  falsities,  negli- 
g^fences,  concealments,  maintenances,  oppres- 
sions, champarties,  deceipts,  add  all  other  evil- 
doings,  offences,  and  injuries  whatsoever,  and 
also  .the  accessaries  of  tbem,  within  the 
county  aforesaid  (aa  well  within  liberties  as 
without)  by  whomsoever  and  in  what  man- 
ner soever  done,  committed,  or  perpetrated, 
and  by  whom,  or  to  whom,  when,  how,  and 
after  what  manner,  and  of  all  other  articles 
and  cirenaMtances  concerning  the  premises; 
and  every  of  tbem  or  any  of  them,  in  any 
manner  whatsoever;  and  the  said  treasons 
wdA  other  the  premisss  to  hear  and  determine, 
according  to  the  laws  and  customs  of  England, 
•i  the  next  general  session  of  Oj^er  and  Ter- 
~'       to  M  holden  lor  oar  aaid  county  to 
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answer  us  concerning  certain  fdoniea  whereof 
she  is  indioied  befpre  our  said  justices  ;  and 
have  you  then  there  this  writ.  Witness  sir 
John  Hawkins,  knight,  at  Hicka's-hall,  the 
9th  day  of  January,  in  the  fifteenth  year  of 
our  reign."  Butler." 

<<  The  within  named  Elizabeth  the  wife  of 
Augustus  John  Hervey  is  not  found  in  my 
baifiwick.— The  Answer  of 


*<  WiujAM  Plomeb,  esq. 

and 
**  John  Haet,  esq. 


Sheriff.'* 


**  Geoive  the  third,  by  the  grace  of  God, 
of  Great-Britain,  French,  and  Ireland  kin^, 
defender  of  the  faitii,  and  so  forth.  To  the 
sheriffof  our  county  of  Middlesex,  greeting :  we 
command  you,  as  before  we  have  commanded 
voo,  that  you  omit  not,  by  reason  of  any  li- 
berty in  your  bailiwick,  bttt  that  you  take 
Elizabeth  the  wife  of  Augustus  John  Hervey, 
late  of  the  parish  ofSt.  George  Hanover-square, 
in  the  county  of  Middlesex,  esquire,  if  she  shall 
1)0  found  in  your  bailiwick,  and  her  safely 
keep,  so  that  you  have  her  body  before  our 
justices  assigned  by  our  letters  patent  under 
our  great  seal  of  Great- Britain,  to  enquire 
more  fully  the  truth,  by  the  oath  of  good  and 
lawful  men  of  our  county  of  Middlesex  afbre* 
aaid,  and  by  other  ways,  means,  and  methods 
by  which  they  shall  or  may  better  know  (as 
well  within  liberties  as  without)  by  whom  the 
truth  of  the  matter  may  be  better  known,  of  all 
treasons,  misprisions  of  treason  insurrections, 
rebellious,  counterfeitings,  clippings,  washings, 
false  coinings,  and  other  falsities  of  the  money 
of  Great-Britain,'  and  oth^r  kingdoms  and  do- 
minions whatsoever,  and  of  all  murders,  felo- 
nies, manslaughters,  killings,  burglaries,  rapes 
of  women,  unlawful  meetings,  conventicles, 
unlawful  uttering  of  words,  assemblies,  mispri- 
sions, confederacies,  false  allegations,  trespasses, 
riots,  routs,  retentions,  escapes,  contempts, 
lalsities,  negligences,  con6ealments,  oiaiute- 
nanccs,  oppressions,  champarties,  deceits,  and 
all  other  evil-doings,  offences,  and  injuries 
whatsoever,  and  also  the  accessaries  of  them^ 
within  the  county  aforesaid  (as  welt  within  li- 
berties as  without)  by,  whomsoever  and  in 
what  manner  soever  done,  committed  or  per* 
petrated,  and  by  tvhom,  or  to  whom,  when, 
how,  and  after  what  manner,  and  of  all 
other  articles  and  circumstances  concerning 
tbe  premises  and  every  of  them,  or  any  of' 
them,  in  any  manner  whatsoever ;  ami  the 
said  treasons  and  other  the  premises  to  hear 
and  determine  according  to  the  laws  and  cus- 
toma  of  England,  at  ttie  next  general  session  of 
oyer  and  terminer  to  be  holden  for  our  said 
county,  to  answer  us  concerning  certain  felo- 
nies whereof  she  is  indicted  before  our  said  jus- 
tices; and  hsve  yon  then  there  this  writ. 
Witness  sir  John  Hawkins,  knight,  at  Hicka's- 
hall,  the  14th  day  of  February  in  tbe  15th 
year  of  our  reign.  Butlbb.** 

«<  The  witkio  named  Elizabeth  the  wife  of 
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AagoiliM  Joha  H«nW7,  «M[iiire,  it  liol  ftvad  w 
my  boliwiok.— The  Antwer  of 

««Wv.PLOHKR,etq.> 

and  ^  Sheriff.^' 

'*  John  Hart,  esq.  ) 

'■  Middlesex,  The  jurors  for  our  aoyereign 
lord  the  now  idnff,  upoa  their  oath  present, 
that  Elizabeth  the  wife  of  Augustas  John 
Henrej,  late  of  the  parish  of  St.  George,  Han- 
Dfer-aquare,  in  the  county  of  Middlesex,  esquire^ 
on  the  8th  daj  of  March,  in  the  9th  year  of  the 
rrign  of  our  sorere^  lord  George  the  third, 
Bovr  king  of  Great-Britain,  and  so  forth,  being 
then  married,  and  then  the  wife  of  the  said 
Aogostns  John  Henrev,  with  force  and  arms, 
at  the  said  parish  of'^  St.  George,  HanoTer- 
sqnare,  in  the  said  oountr  of  Middlesex,  felo- 
mously  did  marry  and  take  to  husband  Evelyn 
Pierrepont  duke  of  Kingston  (the  said  Au- 

SBtus  John  Her?ey,  her  former  husband, 
ng  then  alire)  against  the  form  of  the  sta-. 
tate  in .  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  his 
crown  and  cfignity :  and  the  said  jurors  for  our 
said  sovereign  lord  the  now  king,  upon  their 
oath  aforesaid,  further  present,  that  the  said 
Elizabeth,  heretofore  (to  wit)  on  the  4th  day  of 
August,  in  the  18th  year  of  the  reigp  of  our 
Ute  sovereign  lord  Geoi^e  the  second,  late 
kia|p  of  Creat.Britain,  and  so  forth,  at  tli^ 
parish  of  LAinstoQ,  ip  the  county  of  Southamp- 
ton, by  the  name  of  Elizabeth  Chudleigh,  did 
marry  the  said  Augustas  John  Uervey,  and, 
him  the  said  Augustus  J(dui  Uervey  then  and* 
there  had  for  her  huybaod  ;  and '  that  the 
said  Elizabeth  being  married,  and  the  wife  of 
the  said  Augustas  Jpha  Hervey,  afterwards  (to 
wit)  on  the  8th  day  of  Parch,  in  tl|e  pth  y^r, 
of  the  reign  of  our  said  sovereigvp  lord  George 
the  third,  now  kine  of  Great  Britain^  and  so 
forth,  wifli  force  and  arms,*  at  the  said  parish*  of 
St.  Geof^ge,  Hanoveivsquare,  in  ths  said^coo^ty 
of  Middlesex,  felonioosLy  did  marry  and  take 
to  hushaad  the  said  Evelyn  Pierrepont  duke  of 
Kingston  (the  said  Augustus  John  HerireJF, 
her  former  husband,  being  then  alise)  against 
the  fonn  of  the  statute  in  such  case;  made  and 
provided,  and  against  .the'  peace  of  our  said, 
sovereign  lord  the  now  king,  his  crowo  and 
d^pnity.  .    O.  T," 

"  True  Bill.  Augustine  Greenland,  Aon 
Cradock,  Cliristopher  Dixon,.  Thomas  Dodd, 
Samuel  Harper,  John  Fo2^rd.-43wom  in 
Court'*  ' 

JL  H,  S.  Is  it  your  lordships*  pleasure,  that 
the  judges  have  leave  to  be  covei«d  ? 

Loird^  Ay,  ay^ 

CI  of  the  Qr.  Serjeant  at  Arnis^  make  pro. 
damatioo  for'the  gentleman- nsber  of  the  Black 
Bod  to  bring  his  prisoner  to  the  b4r« 

Ser^',  at  Arm*.  Oyez,  oyez,  oycz !  Slizs- 
beih  duchess-dowager  of  Ki^igsloi^,  ouroe 
forth  and  sare  you  and  your  bail,  or  dse  you 
forfeit  yf>ur  recognizance* 

[Afler  lier  surrender  she  was,  during  the 
VOL.  XX, 
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TM,  tOM  to  the  bar  by  tlMMlowisg  pro- 


GeDtleina&<iasher  of  the  Black  kod,  bring 
your  prisoner  Elizabeth  duchess-dowager  of 
Kkigstdn  to  the  bar,  pmuant  to  the  order  ef 
the  Hoose  of  Lords.] 

t'hen  l^iizabeth  duohfss-dowager  of  King- 
ston was  brought  to  the  bar  :by  ,the  deputy- 
gentlcman-usl^erof  the  Black  Rod.'  The  pri- 
soner, ifben  she  spproacbed  the  bar,  madct 
three  reyerences,  and  then  fell  upon  her  knees 
at  the  bar. 

X.  H.  S,  Madam,  you  may  rise* 

The  prisoner  then  rose  up,  and  curtsied  ta 
his  grace  the  Lord  High  Steward,  and  toth# 
House  of  Peers :  in  return  t»  which  oomplh* 
ment  his  grace,  and  the  lords,  bowed. 

Then,  proclamation  having  been  made  agaia 
fbr  silence,  the  Lord  High  Steward  spake  to 
the  prisoner  as  follows. 

X.  H.  S.  Madam ;  yon  stand  indicted  for 
having  married  a  second  husband,  your  first 
husband  being  living. 

A  crime  so  destructive  of  the  peace  and  hap- 
piness of  private  families,  and  so  injiyrious  in 
its  consequences  to  the  welfare  and  good  order 
.  of  societjr,  that  by.  the  statute-law  of  this 
kingdom  it  was  for  many  years  (in  your  sex) 
punishable  with  death.:  the  lenity,  however,  oC 
later  tiqpes  has  substituted  amilder  punishment 
in  its  stead. 

This,  consideration  must  neoessarily  tend  to 
lessen  •  the  perturbation  of  your  spirits  upon 
til  if  awful  occasion. 

3ut  that,,  Madam,  which*  next  to  theittward 
feelings  of  your  own  conscienoe,  will  i^lM 
you  most  comfort  is,  reflecting  upon  the  ho« 
nour,  the  wisdom,  and  the  oandonr  of  ihis- 
hfgb  .court  of  crioMnal  jurisdiotioa. 

it;  is.  Madam,  by  your  particular  desire  that 
ynp  now  stand  at  that  bar:  you  were  mat 
brought  there  bj^  any  proseculor. 

lb  your  ^tition  tp  the  Lord«,  fraying  for  w 
speedy  trial,  you  assumed  tl»e  title  of^  duchess* 
dowager  (Of  Kingston^  and  it  was  by  thai  title 
that  the  coujrt  of  •King's- bench  admitted  yosi 
to  hail ;  in  your  petition  yoii  likewise  arencd^ 
that  Angustos  John  Hervey«  ^hose  wife  A$ 
indictment  charges  you  with  being,  is  at  thi^ 
time  earl  of  Briatol:  upon  examining  the  re* 
cords,  the  Lords  were  satisfied  of  the  truth  of 
that  avermeiit,  and  have  aocorfingly  allowed 
you  tAie  priwilege  you  petitioned  for,  of  being, 
tried  .by  your  peem  in  full  parliament;  and 
from  them  you  will  be  sure  to  nscet  with  no^ 
thing  but  justice  tempered  with  humanity. 

Before  I  conclude,  I  am  consmanded  hjr 
the  House  to  acquaint  yeu^  Vadam,  and  aft 
otiier  persons  havttig  occasion  to  speak  lb  the 
Court  during  the  trial,  that  they  am  to  address 
themselves  to  the  lords  in  genesal,  and  not  to 
any  lord  in  particular* 

Ducheu  of  Kingston.  My  lords,  I,  the  un- 
fbrtonate  widow  of  your  late  brother,  the  most 
fioble  Evelyn  Pierrepont  duke  of  Kingston^ 
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am  brM^htlft  the  btr  of  thti  right  htfMonMe 
House  without  a  shadow  of  fear,  bol  iDfioitdj 
awetf  by  the  resj^t  that  m  dQO  to  you,  my 
■lost  honourable  judges. 

My  lords,  after  having,  ai  the  hasard  of  my 
life,  returoed  from  Rome  in  a  dangerooa  aiolc^ 
Bess  to  submit  myself  to  the  laws  of  my  coun- 
try, I  plead  some  little  merit  in  my  willing 
obedience ;-  and  I  hitreat  y  par  lordships*  indul- 
gence, if  I  should  betieficieiit  in  any  ceremo- 
nial part  vf  my  conduct  towards  yon,  my  most 
honoured'  and  respectable  judges ;  for  the  in- 
firmities of  nay  body  and  the  oppression  of 
spiritsunder  which  1  labour,  leave  your  un- 
happy prisoner  sometimes  without  reoollection : 
but  It  must  be  only  with  the  loss  of  life,  that  I 
emu  b^  deprived  of  the  knowledge  of  the  respect 
that  b  due  to  this  high  and  awuil  tribunal. 

LyH.  S.  Maitam,  your  ladyship  will  do  well 
to  give  attention,  while  you  are  arraigned  on 
jour  indictment, 

Then.proclamation  was  made  for  silence. 

Atler  which,  Elizabeth  duchess  dowager  of 
Kington  was  arraigned,  in  the  form  of  the 
■aid  indictment  against  her,  by  the  clerk  of  the 
crown  in  the  KiagVbench. 

CI  (f  the  Cr.,  Elizabeth  duchesfl-dowagerof 
KiogsUm,  you  stand  indicted  by  the  name  of 
Elisabeth  wife  of  Augustus  John  Hervey,late 
of  the  parish  of  St.  Gedrge,  Hanover- square^ 
esq.  (now  become  a  peer  of  this  realm)  lor  that 
you,  on  the  8th  day  of  March,  in  the  ninth 
year  of  the  rei^  of  hb  present  majesty  our  so- 
Tereip  lord  king  George  the  third,  being  then 
married,  and  then  the  wife  of  the  said  Au- 
gustus John  Hervey,  with  force  and  arms,  at 
ttie  said  parish  of  St.  George,  Hanover-square, 
in  the  said  county  of  Middlesex,  felonioualy 
did  marry  and  take  to  husband  Evelyn  Piorre- 
pont  duke  of  Kingston,  the  said  Augustus  John 
Hervey,  your  mmer  husband,  oeing  then 
alive ;  against  the  form  of  the  statute  in  aoch 
ease  made  and  provided,  and  agaioat  the  peace 
of  our  said  lord  the  king,  bis  crown  and  dig- 
Aity.— The  indictment  further  charges,*  that 
you  the  said  Elizabeth,  heretofore  (In  wit)  on 
the  4th  -day  of  August,  in  the  18th  year  of  <)ur 
late  sovereign  lord  George  the  second,  late 
kmg  of  Great-Britain,  and  so  forth,  at  the 
parish  of  Lainston,  in  the  county  of  South- 
ampton, by  the  name  of  Elizabeth  Chudleigh, 


*  **  The  indictment  must  state  the  two  mar- 
riages, and  aver  that  the  former  consort  was 
alive  at  the  time  of  the  second  marriage.  In 
the  duchess  of  Kingston's  case  the  first  count 
atated  generally  that  the  defendant  on  such  a 
day^  &c.  being  then  married  and  then  the  wife 
of  A.  J.  H.  with  force  and  arms  at,  &c.  did 
feloniously  marry  E.  P.  &c.  the  said  A.  J.  H. 
being  then  alive,  &c.  The  second  count  stated 
the  time  and  place  of  the  first  as  well  as  the 
second  marriage.  When  the  trial  is  in  the 
county  where  the  party  was  apprehended,  there 
is  an  additional  averment  of  that  fact,"  East's 
Pleas  of  the  CrowUi  c.  IS,  s.  8. 


did  marry  the  said  Augustus  John  Hervey 
and  him  the  said  Augustus  John  Hervey  then 
and  there  had  for  your  husband;  and  that  you 
the  said  Elisabeth,  being  married,  and  the 
wife  of  the  said  Augtistqs  John  Hervey^  after- 
wards (to  wit)  on  the  8th  day  of  March,  in  the 
riinth  year  of  the  reign  of  our  said  sovereign 
lord  George  the  third,  now  king  of  Great- Bri* 
tain,  and  so  forth,  with  force  and  arms,  at  the 
said  parish  of  St.  George,  Hanover-souare,  ft- 
loniously  did  marry  and  take  to  husband  the 
said  Evelyn  Pierrepont  duke  of  Kingston,  the 
said  Augustus  John  Hervey,  your  fbrmer 
husband,  being  then  alive. — How  say  youf 
are  you  guilty  of  the  felony  whereof  you  stand 
indicted,  or  Not  Guilty  P 

Duckeu  of  Kingston,  I  Elizabeth  Pierre- 
pont, duchess  dowager  of  Kingston,  indicted  by 
the  name  of  Elizabeth^  the  wife  of  Augustus 
John  Hervey,  esq.  say  that  I  am  not  Guilty. 

CL  of  the  Cr.  Culprit— How  will  yon  be 
tried? 

Duchess  t^f  Kingston.  ;  By  God  and  my 
peers. 

CL  of  ike  Cr.  God  send  your  grace  a  good 
deliverance.  - 

CL  (if  the  Cr,  Serjeant  at  arms,  make  pro- 
clamation. 

Serj,  ai  Arms.  Oyez,  Ojrez,  Ovez!  All 
manner  of  persons  that  will  ffive  evidence,  on 
behalf  of  our  sovereign  lord  Uie  king,  against 
Elizabeth  duchess- dowager  of 'Kingston,  the 
prisoner  at  the  bar.  let  them  come  forth,  and 
they  shall  behearo;  lor  now  she  stands  lit  the 
bar  upon  ha  deliveranee. 

L.  U,S.  My  lords,  the  distance  of  this  jilace 
from  the  bar  is  so  great,  that  I  must  desire  your 
lordships*  leav«  to  go  down  to  the  table  for  the 
convemente  of  hewhig. 

Lords.  Ay,  ay. 

Then  his  grace  removed  to  the  table. 

Duchess  of  Kingston.  My  lords,  the  sup* 
posed  mamage  in  the  indictment  with  Mr. 
Hervey,  which  is  the  ground  of  the  chaige 
bgainst  me,  was  insbted  upon  by  him  in  a  suit 
instituted  by  me  in  the  consistory  court  of  the 
right  reverend  lord  bbhop  of  London  ;  by  the 
sentence  of  which  court,  still  in  force,  it  was 
pronounced,  decreed*  and  declared,  that  I  was 
free  from  all  matrimonial  contracts  or  espousals 
with  the  said  Mr.  Hervey :  aqd,  my  lordsy  I 
am  advbed  that  this  sentence,  which  I  now 
desire  leave  to  ofler  to  your  lordships  (remain- 
ing unreversed  and  nnimpeached)  is  conclusive, 
and  that  no  other  evidence  ought  to  be  received 
or  stated  to  yoiir  lordships  respecting  such  pre*' 
tended  marriage. 

L.  U.  8.  Do  the  counsel  for  th^rosecntor 
object  to  the  reading  of  the  sentencer 

Att.  Gen*  (Thurlow,  aflerwards  lord  chan- 
cellor.) My  lords,  observing  that  the  prisoner 
was  about  to  make  some  application  to  your 
lordships,  I  was  not  solicitous  to  rise  in  the 
order  and  place  wherein  I  ought  to  Jiave  ad- 
dressed myself  to  theHouse ;  because  1  would 
not  iateiTupty  or  prevent,  any  thing  which  she 
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mi^ht  thiDk  matcriftl  for  ber  to  lay  before  yoor 
iorSships. 

I  attended  much  to  the  form  of  tbe  applics- 
tioD.  If  I  compriibebd  the  aim  of  if,  she 
means  to  object  to  yoor  lordships  hearing  any 
evidenee,  either  gi? en  or  stateo,  in  support  of 
the  preoent  indictment;  tbe  ground  of  her  ob- 
jection being  a  sentence^  said  to  have  passed  in 
the  ecclesiastical  court,* against  the  6rst  mar- 
riage suppose  in  the  indictment.  Upon  this, 
yoor  lotttships  have  demanded,  whmer  I  ob- 
ject to  the  reading  of  the  sentence  ? 

If  the  prooeedin|[  referred  to  had  been  ten- 
dered to  yonr  lordsbipa  in  the  only  place  which 
can  be  thought  the  proper  or  rsgitiar  one,  for 
receif  ing  tbe  defendant's  evidence,  to  be  sure, 
many  questions  would  naturally  hare  arisen 
upon  it.  Forst,  whether  that  oroceeding,  ex- 
plained as  it  will  be,  has  the  rorce  of  a  sen- 
tence, or  amounts  to  more  than,  a  circumstance 
and  proof  of  the  fraud  complained  of? 
Secondly,  whether  a  serious  sentence  of  that 
sort,  pronounced  between  party  and*  P^rty, 
ought  to  be  admitted  in  a  criminal  prosecution, 
and  against  the  king,  who  was  no  party  to  it, 
Bor  could  bave  beoome  so  by  any  means? 
Thirdly,  whether  it  creates  an  estoppel,  or 
conelnsire  evidence  against  the  crown? 
Fourthly,  whether  it  does  so  in  this  peculiar 
species  of  prosecution  ? 

But  in  the  way  this  thing  is  urged,  it  seems 
perfectly  impossible,  or  at  least  altog^er  pre- 
mature, to  discuss  the  force  and  eflSot  of  it,  as 
evidence.  That  supposes  a  case  already  made 
for  the  prosecutor,  which  requires  tbe  aid  of 
evidence,  on  tbe  part  of  tbe  prisoner,  to  dis- 
prove or  explain  it.  But,  if  I  catoh  the  idea 
perfectly,  the  present  insisting  is,  that  the  sen- 
tence now  offered  to  the  consideration  of  your 
lordships  carries  some  legal  force — what,  I  do 
not  pretend  to  define  or  explain  ;  for  I  protest 
I  have  no  g^uess  what  is  meant ;  but — some 
legal  force  with  it,  which  enables  the  prisoner 
to  demand,  in  this  stage  of  the  business,  that  the 
trial  shaH  not  proceed,  bor  any  evidence  be 
heard  to  maintain  the  indictment,  but  that  the 
whole' matter  shall  be  wound  op,  and  conclude 
with  some  resolntion  of  yoor  lordships, — not  to 
acquit  (for  in  order  to  that  you  must  try)  but  to 
dismiss  the  prisoner  without  trial,  after  putting 
hcfKlf  upon  her  peers  for  trial. 

1  have,  notwithstanding,  shortly  intimated 
the  nature  of  the  objections  which  may  i»e 
made  to  it,  as  an  article  of  evidence  for  tbe 
prisoner ;  partljr  to  point  out,  how  untenable 
the  proposition  is  of  stopping  the  trial,  by  in- 
terposing a  thing  whose  reality,  competence, 
and  efiect  will  1^  so  much  disputed  in  matter 
of  fact  and  of  law  ;  bOt  chiefly,  to  lay  in  my 
claim,  that  this  paper  {if  your  lordships  should 
think  it  worth  nearing)  may  be  read  at  this 
tioM,  and  for  the  purpose  of  the  motion  now 
made  by  tbe  prisoner  only,  without  prejudice 
to  any  olpection  which  I  may  think  fit  to  make 
to  it,  if  it.  abonid  be  effisred  as  evidence  in  tbe 
eoonse  of  tbe  trial. 

Jf  it  be  read  under  tlie  reNrre  I  have  men* 


tloned,  not  as  a  part  of  tb^  trial,  bilt  to  makr 
this  application  of  the  prisoner  to  yonr  lord-^ 
ships,  previously  to  her  trial,  intelligible ;  and* 
for  the  sake  of  raising  tbe  argument  upon  it,  in' 
case  yoor  lordships  should  suffer  Such  a  point 
to  be  argned  at  all ;  in  these  views,  1  will  not 
object  to  the  reading  of  it. 

But  if  it  be  offered  as  a  piece  of  evidence  for 
the  prisoner,  so  that;  I  most  admit  or  object  to  it 
now,  I  shall  certainly  insist  upon  going  on  with 
the  prosecution,  and  drive  .this  article  of  evi- 
dence into  its  own  place,  the  prisoner's  defence. 
There  ft  will  be  better  seen,  bow  far  it  is  avail- 
able, or  eveu  competent. 

Unless  t  could  learn  the  purpose  of  ofleriog  ' 
it  from  those  who  advised  it,.  1  do  not  know 
how  to  make  a  more  particular  answer  to  your 
lordships'  question. 

DtfcAcii  ^  Kinffton.  Will  your  lordships 
|dease  to  permit  my  counsel  to  be  beard  to  this 
point  ? 

JjotiM.  Ay,  ay. 

L.  if.  S.  Mr.  Wallacei  you  may  proceed 
for  the  prisoner. 

Mr.  Wallace.  My  lords,  1  have  the  honour 
to  be  assigned  one  of  the  counsel  to  advise  and 
assist  the  noble  prisoner  at  tbe  bar  w  ail  matters 
of  law  that  may  arise  in  the  course  of  the  trial. 

I  shall  submit  with  great  deference  to  vour 
lordships,  that  the  present  stage  of  the  busi- 
ness is  the  proper  season  to  introduce  the  sen- 
tence which  has  been  mentioned  to  the  Court. 

My  lords,  the  sentence  is  conceived  to  be 
conclusive  upon  tbe  fact  of  that  marriage  which 
is  the  ground  of  this  indictment.  The  indict- 
ment supposes  that  the  prisoner  at  tlie  bar  was 
married  to  Augustus  John  Hervey :  tbe  sen- 
tence now  offered  to  your  lordships  is  not  only 
of  a  competent  jurisdiction  to  decide  that  ques- 
tion, but  tbe  only  constitutional  jiirisdielion.. 

My  lords,  whiht  this  sentence  remains  on^ 
impeacrhed,  I  conceive  that  it  is  condnsive'' 
aeainst  aM  evidence  to  be  produced  of  the  fact 
of  tbe  marriage.  H  is  in  that  light  the  pri- 
soner is  adviwd  to  offer  it  to  your  lordships, 
that  a  court  of  competent  jurisdiction  having 
decided  the  point,  it  will  be  in  vain  to  call  parole 
witnesses  to  tbe  fact ;  and  it  will  only  take  up 
your  lordships'  time,  and  it  will  be  of  no  real 
use,  to  state  the  evidence  of  witnesses,  which 
witnesses  cannot  appear  to  give  that  evidence  < 
before  the  Court. 

My  lords,  the  ofice  of  a  counsel  in  opening 
the  case  to  any  Court  is,  as  I  conceive,  to  sute 
with  clearness  the  evidence  that  is  to  be  ad- 
duced,  that  the  Court  may  better  understand, 
and  apply  it:  therefore,'  unless  the  evidence  is 
competent,  your  lonlships  will  not  hear  any 
state  of  it.  This  too  perhaps  miy  be  the  time* 
though  1  shall  forbear  at  presifot  to  enter  into 
it,  to  discuss  whether  the  sentence  be  admissi- 
bliB ;  or,  if  admissible,  whether  conclusive :  but 
we  are  now,  my  lonlS|  upon  the  order  of  pro- 
ducing thM  sentence ;  and  if  it  has  tbe  effect 
which  I  shall  huiAbly  submit  in  aproperi 
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to  joar  londtbipi  thai  it  bas*  of  bpng  abfotatel j 
coDclosiTe,  theo  the  evidence,  wCich  is  now 
ready  to  be  stated  bj  tbe  coansel  for  tbe  proae- 
cutioa,  ou^ht  nqt  to  be  produced,  and  of  coarse 
ought  oot  la  be  sUted.  Tbis  ia  the  light  in 
which  the  cause  appears  to  me  at  tbis  oiomeBt ; 
'and  I  trust  ^our  lordships  will  concur  in  opi- 
nion, that  if  the  sentence  has  the  conchisif  e 
effect  which  we  are  read  v  to  submit  to  your 
lordships  it  has,  it  repels  all  testimony,  and 
makes  it  improper  therefore  to  sUte  any.  If 
a  precedent  should  be  thought  necessary  for 
what  is  prayed  by  the  noble  prisoner  at  tbe  bar, 
I  beg  leave  to  refer  your  lordships  to  a  case  de* 
.lermined  at  the  bar  of  the  court  of  KJng's- 
bench  in  tbe  reign  of  king  William :  it  is  re- 
ported in  Mr,  Se^eaot  Cartbew's  ReporU,  395, 
upon  a  trial  of  an  ejectment.  Theqnestion  was, 
if\sir  Robert  Carr  was  actually  married  to  Isa^ 
bella  Jones,  by  whom  be  bad  issue,  and  under 
whom  the  plaintiff  in  that  4»ose  claimed  the 
estate.  The  defendant,  by  way  of  anticipation 
of  the  evidence  which  the  plaintiff  was  about  to 
five,  moved  the  Court,  that  the  plaintiff  ought 
not  to  be  allowed  to  prove  a  marriage  between 
them,  because  there  was  a  aentence  in  the  Ar- 
cbea  upon  a  suit  of  jactitation  brought  against 
l^r ;  by  which  it  was  decreed,  that  there  was 
DO  marriage  between  them,  but  that  they  were 
free  from  all  matrimonial  coujtracts  and  espoa- 
aals.  The  sentence  was  then  offered  in  evi- 
dence by  the  deiendjint's  counsel  at.  the  bar,  to 
conclude  tbe  plaintiff  from  any  proof  of  the 
marriage,  unless  he  could  shew  that  the  same 
wasi  repealed:  and  upon  a  debate,  tbe  Court 
were  all  of  opinion,  that  this  sentence,  whilst 
Unrepealed,  was  conclusive  against  aU  matters 
precedent;  and  that  the  temporal  courts  must 
give  credit  to  it,  until  it  is  reversed,  il  being  <» 
vpatter  of  mere  spiritual  cognizance :  and  upon 
Ibis  the  plaintiff  was  nonsuited.  Your  lord- 
ships may  perceive  that  this  esse  is  spplicable 
to  another  part  of  the  business  before  your  kird- 
•hips ;  but  I  cite  it  now  merely  to  shew  the, 
■eotencewas  offered,  and  received,  to  preclude 
the  examination  of  witnesses;  and  surely  if 
witnesses  are  not  adroisaibley  tbeir  testimony 
ought  not  to  be  staled. 
I 

Attorney  General,  My  lords,  I  do  not  even 
now  comprehend  the  order  of  proceeding  pro- 
posed. 

J f  there  be  any  thing  in  tbe  present  motion, 
considered  as  proposing  a  (it  manner  of  regu- 
lating this  trial,  or  as  n  point  of  general  law ; 
in  slion,  if  their  proposition  be  maintainable  at 
all,  I  do  assure  your  lordsbifis,  that  1  am  not 
anxious,  or  in  any  degree  desirous,  to  state  a 
case  to  ibis  audience  which  most  wound  tbe 
•ensibility  of  the  prisoner:  thif  I  would  avoid, 
unless  public  justice,  snd  tbe  necessity  of  tbe 
prosecution,  should  absolutely  require  it  of  me. 

If  it  be  posHible,  on  hor  part,  to  make  anv 
ground  for  stopping  the  prosecution  in  this 
manner,  I  shall  be  well  content  lo  stop  here :  to 


!  it  appears  flatly  impossible.    I 
general  binlA  to  Uui  tfyx  mhm  1  ^oke  laat 


Tbe  laamed  eonnsel,  in  attMnpUng  to  i 
good  their  proposition  of  stopping  the  trial  in 
this  stage,  nave  contented  taemaelvea  with  » 
general  averment,  that  the  law  is  with  them  ; 
and  refer  to  the  maunerin  which  evidence  wan 
received  in  the  particular  case  of  one  ejectmenty 
where  no  contradiction  or  controversy  appears 
to  have  be^n  raiaed  among  the  oonnad  about 
the  nature  of  the  cause  depending,  the  sen- 
tence produced,  or  tbe  parties  to  both.  Here, 
a  great  deal  is  to  be  prevnnsly  settled  on  those 
heads. 

I  did  not  imagine  the  learned  counsel  woald 
have  stopped  ab  shortly :  but  if  tbey  thought 
well  of  the  motion,  1  expected  they  would  have 
gone  tbe  length  of  arguing  on  il,  and  of  en- 
deavouring to  demonstrate  the  possibility  of 
winding  up  tbe  whole  proeeedmg  here,  by 
comparing  the  nature  of  the  sentence  with  tba 
whole  compass  of  the  prosecution,  stated  with 
every  degree  of  imaginable  a^ravation. 

Your  Tordahips  might  easily  perceive  mj 
reason  for  expecting  the  argument  to  take  thin 
course.  Tbe  sentence  ntay  be  read ;  indeed  it 
roust  bo  read.  It  is  the  only  ground  of  the 
motran.  But  unless  such  is  demonstrated  ti> 
be  the  effect  of  it,  your  lordsbipa  can  take  no 
order  npon  it,  nor  make  any  uae  or  applicatioa 
of  it,  without  hearing  tbe  proaeealor's  case.  It 
is  not  thereforO  enough  to  read  the  sentenee. 

My  reason  for  troubling  voor  lordships  at  aR 
was  only  to  observe,  thai  the  motion  conduden 
against  even  hearing  tbe  prosecutor;  and  to 
submit,  according  to  ^  bumble  duty,  to  your. 
hM-dsbips,  whether  that  be  a  point  of  law  fit  te 
hear  the  prisoner  upon  by  her  counsel.  If  it 
.  be,  your  lordships  will  call  upon  tbe  learned 
counsel  whom  you  have  allowed  the  pnsoocr^ 
lo  oustain  it  fully  in  arguosent.  Otherwiae 
your  lordships  ynVL  rejed  it  as  inadmiasiUe* 
All  prosecutions  might  be  stopped  in  this 


A  Lard,  Does  Mr.  AtlormnF-Geneial  olject 
to  tbe  reading  of  the  aentence  r 

Att»  Gen.  Sob^  to  the  reservation  of  my 
right  to  object  to  it  in  every  abape,  when  a 
shall  be  offered  in  evidence :  upon  that  ground 
I  do  not  object  to  it  I  am  not  now  admitting 
tbia  aentence  to  he  addoeed  in  the  course  of  Hm 
cause,  or  as  a  part  of  the  defonce,  to  wbioh  1 
shall  ssy,  it  is  incompetent.  But  1  let  it  in, 
to  ground  a  motion  anterior  to  llie  hearing  of 
tbe  cause.  In  that  view,  and  in  that  view  only, 
I  admit  it  to  be  road.  Indeed  it  aeems  to  bn 
offered  as  a  part  of  the  counsel's  ipeech ;  and 
I  admit  it  as  containing  the  whole  of  tbe  aigu- 
Dient,  yet  offered  in  support  of  the  nation. 

That  your  lordsbipa  may  understaml  what  is 
to  be  made  of  tbis  sentence  when  read,  tb^ 
muat  read,  in  their  order,  tbe  original  olloge- 
tion  of  Elizabeth  Chudleigb  ;  tlie  ercw-alie* 
gation  delivered  in  by  Mr.  Hervey  ;  her  an- 
swer; ibe  articles  on  which  the  proofs  were 
taken ;  tbe  depoaitwns;  and  thesfateDcet  far 
thus  the  I 


Lord  Honi^^  They  must  gift  ia 


«771 


Jbr'9^inHif» 
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(The  Sentence  only  begun  to  be  retd.) 


Ait.  Gen.  1  most  trouble  yoor  lordihipi 
egun. 

lliey  are  now  offeriotf  to  read  the  sentence 
only,  withont  reading  nie  allegations  of  the 
parties,  their  articles  and  proofs.  For  what 
reason  I  very  well  comprehend.  But  1  appre- 
hend, that,  if  a  judgment  be  read  in  a  court  of 
lair,  they  most  read  the  declaration,  plea,  re- 
plication, and  ail  other  matters  leading  to  the 
judfifment,  in  order  to  make  it  intelligible.  Here 
they  would  read  the  sentence,  abstractedly  from 
the  alleeations  and  other  matters  upon  which 
that  sentence  proceeded. 

liord  Camden.  I  wish  to  know  of  the  coun- 
sel for  the  prisoner^  whether  they  meant  to  ob- 
ject to  the  whole  proceedings  in  the  jactitation 
cause  beinff  read. 

Hr.  Wallace,  I  have  not,  upon  the  part  of 
the  noble  prisoner,  the  least  objection  that 
nil  the  proceedings  should  be  brought  before 
your  lordships.  1  conceive  that  what  the  offi- 
cer has  now  orohght  before  the  Court  was  what 
is  usually  given  m  evidence  in  such  case.  I 
do  not  recollect  any  other,  in  any  case  I  have 
fbund,  being  produced  but  the  sentence,  which 
stales  in.  short  the  proceedings  had  in  that 
court ;  but  t  understand  the  proceedings  are 
here ;  and  on  the  psrt  of  the  noble  prisoner 
there  is  not  tlie  least  objection  to  the  wnole  be- 
ing laid  before  the  Court. 

The  Lords  then  pernutted  the  following  Pr»* 
coedmgs  in  the  Jactitation  Cause,  and  the  Sen^ 
teooeprOMKineed  in  the  Kcciesiaetical  Court,  to 
be  read  de  bene  es$e, 

'<  SficoNO  Session.     Michaelmoi  Term^  1768. 

**  Cbudleigr  against  Herv^t.   Libel  given  the 
9tb  of  November,  1768.    Bishop. 

'*  In  the  name  of  God,  Amen.  Before  yon 
the  wevshipful  John  Bettesworth,  doctor  of 
laws,  viear-general  of  the  right  revereud  father 
in  Qod  Richard,  by  divine  permission,  lord 
bishop  of  London,  and  offioial  principal  of  the 
eonsisterial  episcopal  court  of  Loudon  lawfully 
.  canstitiited,  your  surrogate  or  any  other  com- 
petent jodii^  in  this  behalf  of  the  proctor  of  the 
hBooorableBlisabetb  Cbodleigb,  of  the  |Mrish 
of  Saint  Margafet,  Westminster,  in  the  countv 
of  RUddlesex,  spinster;  against  the  henourabie 
AoguAtuB  John  Hervey,  of  the  parish  of  St. 
James's,  Westminster,  in  the  county  of  Middle^ 
sex  and  diocese  of  London,  a  bachelbr ;  and 
sgainst  a^  other  person  or  persons  lawfully 
intervening  or  appwing  for  him  in  judgment 
before  you  by  way  of  complainti  and  hereby 
eomplaininsr  nnte  yon  in  this  behalf  doth  say, 
alkdjge,  and  in  law  articulately  proponod  as 
fottewe;  that  is  to  say, 

<«  1.  That  the  said  benonimhle  Elizabeth 
Chndleigh  wan  and  is  tiee,  and  no  way  engaged 
in  any  ronlrinMnial  eontmcs  or  espousals  with 
the  said  bonoutaUe  Angnelna  John  Hervey; 
andlbf  and  a*  a  paeon  fine,  and  nnway  en- 
iag«4»  WM  noAii 


pnted,  and  taken  to  be,  amongai  btr  neigh* 
boors,  friends,  and  faiuiliar  acquaintance :  nod 
the  party  proponent  doth  alledge  and  propound 
every  thing  in  this  article  contained  jointly  and 
severally.  * 

<«  3.  That  the  said  honourable  Anguetoi 
John  Hervey,  suffidenlly  knowing  the  pre- 
mises, and  notwitbstandint?  the  same,  did  in  tbn 
year  of  our  Lord  1763, 1764,  1766, 17>66,  and  * 

1767,  and  in  the  several  montha  therein  con- 
enrring,  and  in  this  present  year  of  onr  Loid 

1768,  within  the  parish  of  Saint  James  WeaU 
minster,  aforesaid,  end  in  other  parishes  and 
places  in  the  neig|iboqrhood  thereof^  andther^ 
to  adjoining,  or  in  all,  some,  or  one  of  the  aliM«» 
mentioned  times  and  places,  in  the  presence  eC 
several  credible  witncamst  falsely  and'  mali* 
cionsly  boaat,  assert,  and  report,  thai  he  #an 
married  to  or  eontraeted  in  marriave  with  the 
aforesaid  hoeonrable  Eliaabetb  .Chudleigh| 
whereas  in  tmth  and  fact  not  any  such  maiw 


riage  waa  ever  solemnized  or  ever  contracted 
between  them  c  and  this  was  and  is  true,  pubUd 
and  notorious ;  and  the  party  proponent  doth 
alledge  and  prononnd  of  any  other  time  or  timai 
and  plaoee  as  anfdl  appear  from  the  pinoft  tn 
be  mtade  in  this  cause,  and  aa  before. 

<*  3.  That  the  said  hononreble  Angustns 
John  Hervey  hath  been  oflentimea  or  at  leait 
once,  on  the  part  and  behoof  thesaidhooom^ 
ble  Elizabeth  Chndleigh,  and  her  friendaand 
acnuaintaace,  asked  and  requested,  or  desired 
to  desist  and  i^istain  from  hi^  aforesaid  pretended 
falae  and  malicious  boasting,  asserting,  and  r^ 
porting,  aa  mentioned  in  the  next  presiding  aiv 
tide :  and  the  party  proponent  doth  alledge  and 
propound  as  before. 

«^  4.  That  the  said  hononrahle  Angustm 
John  Hervey,  being  as  aforesaid  asked  and  re* 
quested  to  cease,  dedsi,  and  abstain  from  hie 
afiiresaid  pretended  false  and  malicious  boaat* 
ing,  asserting,  and  reporting,  hath  not  in  the 
least,  nor  doth  in  the  least  at  present  cease, 
desist,  and  abstain  therefrom,  but  continually 
with  like  malice  and  rashness  does  constantly, 
falsely,  and  maliciously  boant,  assert,  affirm, 
and  report  the  same,  to  the  great  danger  of  hia 
sbol's  health,  no  smsll  prejudice  to  the  said 
honourable  Elizabeth  Cliudleigh,,and  pernicione 
example  of  others :  and  this  wi^  and  is  true, 
:  public,  and  notorious ;  and  the  party  proponent 
,  doth  alledge  and  propound  as  befure. 

<•  5.  That  of  all  and  singular  the  premises  It 
was  and  is,  by  and  on  the  part  and  behalf  of  the 
said  honourable  Elizabeth  Chndleigh,  spinster, 
thinking  herself  greatly  injured,  aggrieved, 
and  disquieted  by  reason  of  the  aforesaid  pre- 
tended false  and  malicious  boasting,  asserting, 
and  reporting  of  the  said  honourable  Aiigustue 
John  Hervey,  rightly  and  duly  oomplamed  to 
you  the  judge  aforesaid,  and  to  this  Court,  forn 
fit  and  meet  remedy  to  be  bad  and  provided  in 
this  behalf:  and  the  party  proponent  doth  al- 
ledge andpropound  as  before. 

<*  6.  Tiiat  the  said  honourable  Angnstua 
John  Hervey  was  and  is  of  the  parish  of  8aii»«- 
-*       -       r,.i9  thecoQn9eflliddlc« 
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sex,  and  diooett  of  London,  and  therefore  and 

ar  reason  of  the  premises  was  and  is  subject  to 
e  jonsdiction  of  this  Court-:  and  the  party 
proponent  doth  alledge  and  propound  as  before. 
<*  7.  That  all  and  singular  the  premises 
were  and  are  true,  public,  and  notorious,  and 
thereof  there  w^sandlsa  public  Toice,  fame, 
mud  reports  and  of  which  legal  proof  being 
made,  the  party  proponent  prays  right  and 
justice  to  be  effectually  done  and  administered 
to  him  and  his  party  in  the  premises ;  and  also 
thai  by  this  court  it  may  be  pronounced,  de- 
creed, and  declared,  that  the  said  honourable 
SlisabeCh  Chudleigh  at  and  during  all  the 
times  in  this  libel  mentioned  was  a  spinster,  and 
free  fren\  all  matrimonial  contracts  and  espou- 
sals with  him  the  said  honourable  Augustus 
John  Herrey;  and  that  lie,  notwithstanding 
the  premises,  did,  in  the  years,  months  and 
places  in  this  Jibe]  mentioned,  or  in  some  or  one 
of  them,  falsely  and  maliciously  boast,  assert, 
mid  report,  that  he  was  married  to,  or  contracted 
in  marriage  with,  the  said  honourable  Eliza- 
^beth  Chudleigh  ;  and  that  he  may  be  enjoined 
perpetual  silence  in  the  premises,  and  obliged 
MMl  compelled  to  cease,  desist,  and  abstain  from 
such  bis  aforesaid  false  and  malicious  boastings, 
assertions,  and  reports  for  the  future ;  and  that 
lie  may  be  condemned  in  the  costs  made  and  to 
be  made  in  this  cause  on  the  part  and  behalf  of 
the  said  honourable  Elizabeth  Chudleigh,  and 
compelled  to  the  due  and  effectual  payment 
thereof  by  yon  or  your  definitire  sentence  or 
final  decree  to  be  given  in  this  cause ;  and  fur- 
ther to  do  and  decree  in  the  premises  what  shall 
be  lawful  in  this  behalf^  the  party  proponent 
not  obliging  himself  to  prove  all  and  singular 
the  premises,  or  to  the  burthen  of  a  superfluous 
proof,  against  which  be  protests ;  and  prays, 
that,  so  far  as  he  shall  prove  in  the  premises, 
he  may  o6toin  in  his  petition,  the  benefit  of  the 
law  beiflg  always  preserved,  humbly  imploring 
the  aid  of  your  office  in  this  behalf. 

"  ArtH.  CoLLIEft. 

«*  Pbt.  Calvert. 
"  Wm.  Wymnb." 

*'  Hervey  against  Hertet  called  Cbubleigb. 
Fountain — ^Bishop. 

*<  Which  day  Fountain,  in  the  name  of  and 
as  the  lawful  proctor  of  the  right  honourable 
Augustos  John  Hervev,  and  as  such,  and  under 
that  denomination,  didf,  by  all  ways  and  meana 
which  may  be  most  beneficial  and  tfectual  for 
bis  said  party  in  this  behalf,  and  to  all  intent^ 
and  purposes  in  law  whatsoever,  say,  alledge, 
and  in  law  articulately  propound  as  follows ; 
to  wit : 

"  1.  That  some  time  in  the  year  1743,  or 
1744,  the  right  honourable  Augnatus  John 
Hervey,  then  the  honourable  Aujpistus  John 
•Hervey,  esqdire,  and  son  of  the  right  Itonour- 
able  John  late  lord  Hervey,  became  acquainted 
:with  Elizabeth  Chudleigh,  now  Hervey,  at 
IVinchester  races;  and  the  said  honourable 
Augustus  John  Hervey,  esqoirey  having  can* 


ceived  a  liking  and  affection  for  the  said  Eli^ 
zabeth  Chudleigh,  and  being  a  bachelor,  and  a 
minor  of  the  age  of  17  or  18  years,  and  free 
from  any  matrimonial  contract,  did  privately 
make  his  addresses  of  love  and  courtship  Iq 
the  said  Elizabeth  Chudleigh,  who  was  then 
also  a  minor,  and  a  spinster  of  the  age  of  about 
18  years,  and  also  free  from  any  matrimonial 
contract;  and  she  the  said  Elizabeth  Chud- 
leigh, now  Hervey,  did  receive  and  admit  such 
his  addresses  and  courtship,  and  entertain  him 
as  a  suitor  to  her  in  the  way  of  marriajge,  but 
without  the  privity  or  knowledge  of  either  of 
their  relations  or  friends,  excepting  her  aunt 
the  late  SIN.  Hanmer;  and  they  mutually 
contracted  themselves  to  each  other:  and  the 
party  proponent  doth  alledge  and  propound  of 
any  otber  time  and  place,  and*  of  every  thing,  ia 
this  article  contained  jointly  and  severally. 

<*  2.  That  in  the  said  year  1744,  the  said, 
honourable  Augustus  John  Hervey.  esquire,. 
was  a  lieutenant  in  the  navy,  and  tielonged  to 
his  majesty's  ship  Cornwall,  which  in  Auffust 
1744  lay  at  Portsmouth  ;  that  the  said  Eliza- 
beth Chudleigh,  in  July  1744  beibg  on  a  visit 
at  John  Merrul's,  esquire,  at  Lainston,  in  the 
parish  of  Sparshot  in  the  county  of  Southamp- 
ton, with  her  aunt  Mrs.  Hanmer,  and  the  said 
Augustus  John  Hervey,  being  then  on  board 
the  said  ship  the  Cornwall  at  Portsmouth,  went 
from  thence  to  the  said  Mr.  MerrilFs  in  order 
to  see  the  said  Elizabeth  Chudleigh ;  and  the 
said  ship  being  under  sailing  oniers  lor  and 
being  soon  to  depart  for  the  West  Indies,  it  was 
proposed  between  the  said  Angostos  John 
Hervey  and  Mrs.  Hanmer,  that  they  the  said 
Augustus  John  Hervey  and  Elizabeth  Chud- 
lei^  should  be  married  privately  at  the  said 
Mr.  MerriU's  house;  and  accordingly  they  the 
said  Augustus  John  Hervey  and  Elizabeth 
Chudleigh  were,  on  or  about  the  4th  day 
of  August  1744,  in  Mr.  Merrill's  house  m 
the  parish  of  Sparshot  aforesaid,  joined  to- 
gether in  holy  matrimony,  about  eleven 
o'clock  at  night,  by  the  reverend  Tliomas 
Amis,  since  deceased,  a  clergyman  in  holy 
orders,  according  to  the  rites  and  ceremonies 
of  the  chorch  of  England,  in  the  presenee  of 
Mrs.  Hanmer,  the  aunt  of  her  the  said  Elisa- 
beth Chudleigh,  and  Mr.  Monnlnay,  both  since 
deceased ;  and  were  then  and  there  by  him 
the  said  Thomas  Amis  pronounced  for  and  as 
lawful  husband  and  wire :  and  the  party  pro* 
ponent  doth  alledge  and  propound  as  berore. 

"  3.  That  after  the  said  Augustus  John 
Hervey  and  Elizabeth  Chudleigh,  now  Her- 
vey, were  so  privately  married,  they  coosum* 
mated  such  their  marriage  at  the  said  Mr. 
Merrill's  house,  by  having  the  carnal  know- 
ledge of  each  otber'a  bodies,  and  hiying  for 
some  time  in  ono  and  the  sasoe  bed  naked  and 
alone,  but  without  the  privity  or  knowledge  of 
any  part  of  the  family  and  servants  of  the  said 
Mr.  Merrill:  and  tlie  party  proponent  doth 
alledge  and  propound  as  Wore. 

"  4.  That  the  said  Augustus  John  Hervey,. 
esquire,  oootimied  at  the  sakl  Mr«  MennlTft 
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•botti  two  or  UirM  d«Tt,  and  then  returned  to 
Us  said  abap  Corawali,  wherein  he  in  No? em- 
ber foUowiog  sailed  for  the  West  Indies ;  and 
that,  on  account  of  certain  drcomslancee  of  bis 
ftmfly,  it  being  nebeasaty  that  the  said  mar- 
riage riiould  be  kept  *  aecret  from  every  per- 
son, except  those  beibre  mentioned,  therefore 
the  said  Elisabeth  Her? ey  continued  to  go  by 
the  name  of  Cbudleigh  when  she  left  the  said 
Mr.  Merrill's,  residing  at  different  places,  and 
passing  for  a  single  person ;  that  the  said  Au- 
gnstos  John  Henrcy,  esquire,  remained  in  the 
nest  Indies  till  the  month  of  August  in  the 
Tear  1746,  when,  he  sailed  fbr  England,  and 
Muded  at  Dorer  on  or  about  the  lath  of  October 
iullowing ;  that  the  said  Elizabeth  Henrey  at 
that  time  resided  in  Conduit-street,  where  the 
said  Augustus  John  Her? ey,  esquire,  went  to 
see  her  as  his  wife  several  times,  and  she  re- 
eeived  him  and  acknowledged  him  to  be  her 
buaband,  but  tbev  did  not  publicly  own  their 
marriage,  or  cohabit  together  as  husband  and 
wife:  and  this  was  and  is  true ;  and  the  pa^rty 
proponent  doth  alledge  and  propound  as  before. 
"  5.  That  the  said  Augustus  Johu  Henrey, 
esquire,  on  the  28th  day  of  the  month  of  No- 
vember in  the  said  year  1746,  went  to  sea 
again,  and  returned  to  England  in  the  January 
following ;  that  the  said  Elizabeth  Herrey 
otherwise  Cbudleigh  at  that  time  continued  in 
Conduit -street ;  but  some  differences  arising 
between  them  on  account  of  the  conduct  of  the 
said  Elizabeth  Hervey,  tbey  continued  to  live 
separate  from  each  other  for  the  future  ;  and 
the  aaid  honourable  Augustus  John  Hervey 
thereupon  forbore  visiting  the  said  Elizabeth 
Uervey,  and,  some  time  in  the  month  uf  May, 
1747,  sailed  for  the  Mediterranean  sea  in  the 
ship  called  thePrincessa,  and  continued  abroad 
till  the  month  of  December  in  the  following 
ear;  that  from  the  time  tlie^  so  continued  to 
've  separate  as  aforesaid  to  this  time,  the  said 
Angdstus  John  Hervey  has  never  visited  tlie 
said  Elizabeth  Hervey:  and  this  was  and  is 
true;  and  the  party  proponent  doth  alledge 
and  propound  as  before. 

*'  6.  That  all  and  singular  the  premises  were 
and  are  true,  public,  and  ootorioas,  and  there- 
fore there  was  and  is  a  public  voice,  fame,  and 
report,  of  which  legal  proof  being  made,  the 
party  proponent  prays  right  and  justice  to  be 
administered  to  nim  and  his  party  in  the  pre- 
mises, and  that  it  may  be  pronounced,  that  the 
said  right  honourable  Augustus  John  Hervey 
and  Euzabeth  Cbudleigh  were  and  are  lawful 
man  and  'wife.  Geo.  Harris.*' 

**  Consistory  of  London,  Fourtb  Session  of 
BUchaelmas-term,  6th  Decemberi  1768.   v 

'<  Chodlbioh  against  Hervey. 
Bishop— FoimTAiN. 

«*  On  which  day  Bishop,  in  the  name  of  and 
as  lawful  proctor  of  the  honourable  Elizabeth- 
Chodleigb,  spinster,  and  as  such,  and*  under 
that  denomination,  did,  by  all  ways  and  means 
vbich  may  be  most  beoefic'ud^and  effectual  in 
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this  behalf,  and  to  all  intents  and  purposes  in 
law  whatsoever,  say,  alledge,  and  articulately 
propound  as  follows ;  to  wit : 

^*  1.  That  as  well  before  as  ever  since  the 
pretended  time  of  the  pretendeil  marriage 
pleaded  and  propounded  by  the  right  honoura* 
ole  Augustus  John  Hervey,  the  other  party  in 
this  suit,  to  have  been  on  or  about  the  4th  of 
August  1744,  the  said  honourable  Elizabeth 
Cbudleigh  has  always  passed  as  a  single  wo^ 
man,  and  has  always  gone,  been  known,  and 
been  addressed  by  the  name  of  Eiizabetb  Cbud- 
leigh, and  by  no  other,  and  hath  always  visited 
and  received  vbits  as  a  single  woman,  and  hath 
always  lived  sieparate  and  tfpart  from  the  said 
right  honourable  Augustus  John  Hervey,  with- 
out any  interpoaition,  let,  or  hindrance  of  the 
said  right  honourable  Augustus  John  Hervey, 
and  hath  not  at  any  time  lived  or  oohabited 
with  him,  or  he  with  her ;  and  thia  was  and  is 
true;  and  so  much  the  said^rigbt  hononrablo 
Augustus  John  Hervev  well  knows  and  believes 
in  bis  oonseience  to  be  true ;  and  the  party 
proponent  doth  alledge  and.  propound  every 
thing  in.  thb  article  contained  jointly  and  se- 
verally. 

<«  S.  That  in  the  year  of  our  Lord  1743,  the 
said  Elizabeth  Chodleiffh  was  admitted  nmaid  ^ 
of  honour  to  her  royal  highness  the  princess  of 
Wales;  and  on  the  death  of  his  royal  highness 
the  prince  of  Walea^  on  or  about  the  17tb  of 
April  1751,  re-admitted  and  continued  maid 
of  honour  to  her  royal  highness  the  princess- 
dowager  of  Wales,  without  any  let  or  bindrancn 
of  the  aaid  right  honourable  Augustus  John 
Hervey,  and  hath  during  the  whole  of  the  said 
time  continued  and  now  continues  »  maid 
of  honour  to  her  ro^al  highness  the  princess- 
dowager  of  Wales,  without  any  let  or  hindrance 
of  the  said  right  honourable  Augustus  John 
Hervey :  and  this  was  and  is  true ;  and  so 
much  the  said  right  hunourable  Augustus  John 
Hervey  knows  and  believes  in  bis  conscience  to 
be  true ;  and  the  party  proponent  doth  alledge 
and  propound-as  before. 

"  3.  That  in  supply  of  proof  of  the  premises 
mentioned  in  the  next  preceding  article,  the 
n^y  proponent  doth  ezhibit  and  heteunto  an* 
nex  two  certificates,  and  copies  of  the  entries 
from  the  treasurer's  office  of  the  princess* 
dowager  of  Wales,  marked  with  the  letters^A 
and  B,  of  the  admjssion  of  the  said  Elizabeth 
Cbudleigh  as  maid ^ of  honour^  and  of  hereon* 
tinoance  now  in  such  post,  and  prays  that  the  ^ 
same  may  be  here  read,  and  taken  as  if  herein 
inserted.;  and  doth  alledge  that  the  same  con- 
tain true  copies  of  the  entries  of  the  said  Eli- 
zabeth Cbudleigh  as  maid  of  honour,  and  was 
and  is  signed  by  Mr.  William  Watts,  deputy^ 
treasurer  to  her  royal  highness  the  princess-- 
dowager  of  Wales;  and  that  Elizabeth  Cfand- 
leigli  therein  named,  and  Elizabeth  Chndldgh 
party  in  this  suit,  was  and  is  one  and  the  aame 
person,  and  not  divers :  and  the  partj  propo- 
nent doth  alledge  and  propound  as  before. 

«  4.  That  in  the  year  1753,  the  said  EUsa* 
beth  Chudieiglii  inker  own  name  as  a  s^nsteV| 
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taA  willMNil  Mj  iakerp€8itioii«  \^ttf  biiidraace 
of  the  sMd  rigbt  lionoorable  AugiMtof  John 
Henr«y,  or  bis  being  a  party  thereto  or  any  «>»y  • 
concerned  therein,  took  a  lease  of  the  right 
kooottiahle  lord  Berkeley  of  Stratton  of  oer^ 
tain  laad  io  HillHStreet,  in  the  parish  of  St. 
George,  Hanover- square,  in  the  county  of 
Middlesex,  whereon  the  said  Elizabeth  Cbud- 
kigh  caused  to  be  built  a  ^oose,  wherein  she 
continued  to  live  for  the  space  of  fiviB  years 
and  upwards,  and  afterwards  sold  the  same  Io 
Hugo  MeyodI,  esquire,  and  neceired  the 
nooey  prooeeding  from  the  sale  thereof  to  her 
own  use:  and  this  was  and  is  true ;  and  the 
narty  proponent  4oth  alledge  and  propound  aa 

«<  S.  That  in  supply  of  proof  of  the  pve- 
inisea  mentioned  in  the  next  preceding  article, 
the  party  proponent  doth  exhibit  and  herennto 
annex  the  original  lease  of  the  Isnd  afbremen* 
iMed,  dated  the  14th  of  April  1753,  executed 
hy  Che  said  lord  Berkeley  and  John  Phillipe, 
arho  waa  interested  therein,  and  thereby  leased 
to  the  said  Elizabeth  Chudletgh,  spinster,  lier 
executors,  'administrators,  and  assigns,  for  the 
term  of  87  years,  and  marked  with  the  letter 
C,  and  prays  that  the  same  may  be  here  read, 
and  taken  as  if  herein  inserted;  and  doth  al- 
ledflpe  that  every  thing  was  so  had  and  done  as 
is  tnerein  contained ;  and  that  Elizabeth £)hod- 
leigb,  spin^r,  therein  mentioned,  and  Eliza- 
beUi  Cliudleigh,  spinster,  party  in  this  cause, 
was  and  is  one  and  the  same  person,  and  not 
divers :  and  this  was  and  is  true ;  and  the  party 
prophnent  doth  alledge  and  propound  as  beA>re. 

«« d.  That  on  the  3d  of  February,  in  the 
year  of  our  Lord  1757,  the  said  Elizabeth 
Ghndleigh,  spinster,  was  admitted  a  copyholder 
and  tenant  to  the  dean  and  chapter  of  Westmin- 
ster for  the  house  and  land,  or  some  part  there- 
of, wherein  she  now  lives,  at  KSiightsbridge,' 
in  the  coun^  of  Middlesex,  in  her  own  ttoi 
and  now  maiden  name  of  Elizabeth  Chudleigh, 
and  without  any  interposition,  I6t,  or  hindrance 
of  the  said  right  honourable  Augustus  John 
Hervey,  or  without  his  being  a  party  thereto 
or  any  ways  oonoemed  therein:  and  this  was 
and  is  true ;  and  the  party  proponent  doth  al- 
ledge and  propound  as  before. 

«•  7.  That  in  supply,  of  proof  of  the  premises 
ndestioned  in  the  next  preceding  article,  the 
party  proponent  doth  exhibit  and  hereunto  an- 
pex,  and  prays  may  be  here  read  and  taken  as 
if  herein  inserted,  a  copy  ,of  the  cMirt-roll  of 
Ike  said  Elizabeth  Chudleigh's  bein^  admitted 
tenant  to  the  premises  mentioned  m  the  next 
preceding  article,  and  marked  with  the  letter 
i>  $  and  that  Elizabeth  Chudleigh  therein 
mentioned,  and  Elizabeth  Chudleigh  party  in 
this  cause,  was  and  is  one  and  the  same  person, 
and  not  divers :  and  the  party  proponent  dotb 
allege  and  propound  as  before. 

<•  8.  Thai  in  the  year  of  our  Lord  1762,  the 
aaid  Elisabeth  Chudleigh,  spinster,  transacted 
business  with  John  Butcher  in  her  own  maiden 
Dume  of  Chudleigh,  and  took  a  lease  from  the 
laid  Mr.  Butcher  of  certain  landi  «Uiate  in  the 
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parish  of  Keosfaigten,  in  the  coontjF  of  Middle- 
seXf  and  this  without  any  interpoaitwa,  let,  or 
hindrance  of  the  said  ri^ht  hooeumble  Augus- 
tus John  Bervey,  or  his  being  a  party  thereto 
or  any  ways  eoocerned  tben^in  ;  «nd  in  such 
lease  the  said  Elisabeth  ChwHeigh  was  de- 
scribed by  the  name  of  BMzsbeth  Chudleigh  ; 
and  this  was  and  is  tme  ;  and  the  party  propo- 
nent doth  alledge  and  'propound  as  before. 

"  9.  That  in  supf  ly  of  proof  of  the  premisei 
mentkmed  in  the  next  preeeding  article,  the 
party  proponentrdolh  exhibit  and  herennto  an« 
nex,  and  prays  may  l»e  ht- re  read  and  taken  aa 
if  thereto  inserted,  the  said  lease  mentioned  in 
the  preceding  article,  and  ntarked  witli  the  let- 
ter £  ;  and  doth  alledge  that  every  thing-  wan 
so  had  and  done  as  therein  is  contained ;  and 
that  Elizabeth  Chudleigh  therein  named,  and 
Elizabeth  Chudleigh,  spinster,  party  in  this 
cause,  was  and  is  one  and  the  same  person,  and 
not  divers :  and  this  was  and  is  tme  ;  and  tho 
party  proponent  doth  alledge  and  propound  as 

<<  to.  That  Mrs.  Ann  Hanmer,  the  aunt  of 
the  said  Elizabeth  Chudleigh,  spinster,  the 
party  proponent,  and  who,  in  the  second  arti- 
cle of  the  pretended  alleg^mi  admitted  on  the 
partef  the  said  right  honourable  Augustus  John 
Hervey,  is  pretended  to  have  been  present  at 
the  pretended  marriage  pleaded  by  the  said 
Augustus  John  Hervey,  did,  in  the  year  1763, 
write  a*  letter  with  her  own  hand  to  the  said 
Elizabeth  Chudleigh,  spinster,  Wherein  she  ad- 
dresses her  as  a  single  woman,  therein  calling 
her  '  dear  Mrs.  Chudleigh ;'  and  also  in  or 
about  the  year  following  did  make  her  last  will 
and  testament,  and  codicil,  the  codicil  notdated^ 
but  the  will  bearing  date  the  11th  day  of  June 
1763,  and  both  will  and  codicil,  as  well  as  the 
letter  aforesaid,  are  of  the  hand*  writing  of  the 
said  Mrs.  Ann  Hanmer,  and  so  known  to  be  by 
persons  who  have  seen  her  write  and  snbscrttM 
her  name  to  writings,  and  are  well  acquainted 
with  her  manner  and  character  of  hand- writ- 
ing ;  and  in  which  will  and  codicil,  proved  in 
the  prerogative  court  of  Canterbury,'  ind  now 
remaining  in  the  registry  thereof,  the  said  Mrs. 
Hanmer  hath  by  the  will  given  a  stiver  sugar- 
urn  and  spoon,  and  by  her  codicil  hath  (riven 
and  bequeathed  a  legacy  of  100/.  to  the  said 
Elizabeth  Chtidleigh,  by  the  name  and  descrip- 
tion of  the  honourable  Mrsi  Elizabeth  Chud- 
leigh t  and  this  was  and  is  true ;  and  the  party, 
proponent  doth  alledge  and  propound  as  before. 

**  11.  Thatin  supply  of  proof  of  tbe  premises 
mentioned  in  the  next  preceding  article,  the 
party  propounding  doth  exhibit  and  hereunto 
annex,  and  prays  may  be  here  read  and  taken  < 
as  if  herein  inserted,  4he  said  letter  marked  with 
the  letter  F,  beginning  thu»«;  *  Sunning- hill, 
'  August  tbe  14th— 62.  Dear  Mrs.  Cbud* 
'  leigli,*  and  ending,  *  I  am,  d'^ar  Madam,  your 
'  sincere  well-wisher  and  humble  servant, 
'  A.  Hanmer;'  and  also  doth  exhibits  copy  of 
the  said  will  and  codicil  of  the  ssid  Mrs.  Han- 
mer, marked  with  letter  G ;.  and  doth  alledgs 
that  Mrs/Haniner,  the  auut  ef  the  party  ^« 
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ftoncnt,  wbo  wrote  Hie  said  letter  to  the  saiil 
Mrs.  Chudleigb,  and  tvbo  made  the  said  will 
and  codicil,  and  Mrs.  Hanmer,  whom  the  said 
right  bonoarable  Augustus  John  Rervey  pre- 
tends to  have  been  a  witness  to  his  pretended 
marriage,  was  and  is  one  and  the  same  person, 
and  not  divers ;  and  that  Mrs.  Gbudleigh  men- 
tioned in  the  said  letter,  and  the  honourable 
Mrs.  Elizabeth  Chudleigb  mentioned  in  the 
«aid  last  wilt  and  codicil,  and  Elizaftetb'Cbnd- 
leigh,  spinster,  party  in  this  cause,  was  and  is 
tlie  same  person,  and  not  divers :  and  this  was. 
.and  is  true ;  and  the  parly  pr6ponent  doth  al- 
lege and  propound  as  before. 

«'  19.  That  Mr.  Merrill,  at  whose  boose  the 
said  right  honourable  Augustus  John  Hervey 
hath  pleaded  the  said  pretended  marriage  to 
have  been  solemnized,  wrote  two  letters  with 
hiii  owu  hand,  and  sent  them  by  the  post  to  the 
said  Elizabeth  Gbudleigh,  party  in  this  cause, 
wherein  he  addresses  her  as  a  single  woman,' 
the  said  letters  beiug  dated  Nov.  Ist,  1765,  and 
Kov.  Sd,  1765,  written  in  one  sheet  of  paper, 
and  superscribed  or  directed  thus ;  <  To  the 

*  honourable  Mrs.  Elizabeth  Chudleigb,  at 
*'  Chalmington,  near  Dorchester,  Dorset ;'  and 
in  the  letter  of  the  Sd  of  Nov.  1765  are  these 
words,  to  wit;  *  I  have  added  your  christiair 

*  name  to  your  surname  in  the  dire<;tion  of  this, 

*  lest  the  word  honourable  should  not  be  suffi-  • 

*  cient  to  prevent  a  blunder,  and  the  letter 

*  should  be  given  to  Mrs.  Chudleigb.  I  have 
<  met  with  so  many  and  such  gross  blunders, 
'  that  I  think  I  can  never  enough  guard  against 

*  them  *,*  and  the  party  proponent  doth  alledge, 
that  by  these  words,  *  should  begiven  to  Mrs. 
■  Chudleigb,'  was  meant  Mrs.  Cbudleigh,  at 
Chalmington,  aunt  to  the  said  Elizabeth  Chud- 
leigb. the  party  proponent,  at  whose  house  she 
then  was:  and  this  was  and  is  true;  and  the 
party  proponent  doth  allege  and  propound  as 

•*  13.  That  in  supply  of  proof  of  the  pre- 
mises in  the  next  preceding  article  mentioned, 
the  party  proponent  doth  exhibit  and  hereunto 
annex,  and  prays  may  be  here  read  and  taken 
as  if  tierein  inserted,  the  said  two  letters  men- 
tioned in  the  next  preceding  article,  the  Brst 
marked  with    the  letter  fl,  beginning  thus, 

*  Lainstone,  November  the  Ist,  1765.    Dear 

*  Madam,  though  I  have  nothing  particnlar  to 
^  write    to    you    upon,*    and   ending    thus, 

*  Though  bad  1  mentioned  it  to  them,  Mrs. 

*  Kelly's,  and  Mrs.  Elstop's  would  not  have 

*  been  wanting.      1  am,  dear  Madam,  your 

*  most  obedient  bumble  servant,  John  Merrill  ;* 
and  the  other  letter,  marked  with  the  letter  I, 
beginning  thus,  *  November  3d,  1765.     Dear 

*  Madam,  the  above,  as  you  see,  was  intended 

*  to  go  by  the  last  post,'  and  ending  thus,  *  that 

*  I  think  I  can  never  enough  guard  against 
'  them.     I  am,  dear  Madam,  your  most  obe- 

*  dient  humble  servant,  John  Mferrill ;'  and  the 
party  proponent  doth  alledge  and  propound 
that  the  whole  bodj,  subscriptions,  and  suner- 
acription  of  the  said  letters  were  and  are  or  the 
proper  band-writing  wi  itibtcriptioa  of  tbe 
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latd  John  Merrill,  arid  so  known  and  believed 
to  be  by  persohs  wbo  are  well  acquainted  with 
bis  manner  and  character  of  band- writing  and 
subscription  ;  and  that  by  the  words,  *  1  have 
*  added  your  christian  name  to  your  surname 
'  in  the  direction  of  this,'  was  meant  and  in- 
tended the  christian  and  surname  of  Elizabeth 
Chudleigb  the  party  in  this  suit ;  and  that  the 
honourable  Mrs.  Elizabeth  Chudleigb  men- 
tioned in  the  said  superscription,  and  the  ho- 
nourable Elizabeth  Cbudleigh  party  in  this  suit, 
was  and  is  one  and  the  same  person,  and  not 
divers:  and  this  was  and  is  true;  and  tbe 
party  proponent  doth  allege,  and  propound  as 
before. 

«<  14.  That  the  said  Mr.  Merrill  hath  also 
in  and  by  his  last  will  and  testament,  bearing 
date  the  first  day  of  January  1767,  proved*  in 
the  prerogative  court  of  Canterbury,  and  now 
remaining  in  the  registry  thereof,  given  and 
bequeathed  a  legacy  or  legacies  to  the  said 
Elizabeth  Chudleigb,  spinster,  party  in.tbie 
suit,  by  her  then  and  now  maiden  name  of 
Elizabeth  Cbudleigh :  and  this  was  and  is 
true ;  and  the  party  proponent  doth  allege  and 
propound  as  before. 

**  15.  That  in  supply  of  the  premises  men- 
tioned in  the  next  preceding  article,  the  party 
proponent  doth  exhibit  and  hereunto  annex,' 
and  prays  may  be  here  read  and  taken  aa.  if 
herein  inserted,  a  copy  of  tbe  clause  of  the  will 
of  the  said  Mr.  Merrill,  marked  with  tbe  letter' 
K ;  and  doth  allege  that  Mr.  l^errill  at  whose 
bouse  the  pretended  marriage  pleaded  by  the 
said  right  honourable  Augustus  John  Hervey 
is  said  to  have  been  solemnized,  and  Mr.  Mer- 
rill who  made  tbe  said  will,  was  and  is  one  and 
tbe  same  person,  and  not  divers ;  and  that  the 
faonourkble  Elizabeth  Cbudleigh  mentioned  in 
the  said  will,  and  tbe  honourable  Elizabeth 
Cbudleigh,  spinster,  party  in  this  suit,  was 
and  is  also  one  and  the  same  person,  and  dot 
divers :  and  this  was  and  is  true ;  and  the  party- 
proponent  doth  all^e  and  propound  as  before. 

'<  16.  That  in  the  year  of  our  Lord  1766» 
the  said  Elizabeth  Cbudleigh  borrowed  of  Mr. 
John  Drummond,  a  banker,  at  divers  times,  oa 
mortgage  and  bond  securitjr,  in  her  own  name, 
and  without  any  interposition,  let,  or  hindrance 
of  tbe  s^id  right  honourable  Augustus  John 
Hervey,  or  bis  being  a  party  thereto,  or  hit 
being  any  ways  concerned  therein,  the  sum  of 
5,160/.  and  gave  tbe  said  Mr.  Drummond  a 
bond  for  1,000/.  part  thereof,  in  her  then  and 
now  maiden  name  of  Elizabeth  Cbudleigh^ 
and  also  mortgaged  certain  premiftes  situate  in 
the  manor  of  Rnigbtsbridge,  in  the  county  of 
Middlesex,  in  her  said  then  and  now  maiden 
name  of  Elizabeth  Cbudleigh,  unto  the  said 
Mr.  Drummond,  for  tbe  repay ment  of  the  sum 
of  4,160/.  to  the  said  Mr.  Drummond,  as  will 
appear  by  the  original  bond  and  mortgage-deed 
now  in  the  costodv  or  pow^r  of  the  said  Mr. 
'  Drummond)  to  which  she  refers ;  and  th« 
party  proponent  doth  alleffe.tbat  Elizabeth 
Cbudleigh  mentioned  in  the  said  bond  and 
mortgage»dfed9  end  filitabetli  Chudleigb,  spin- 
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8ter«  party  iotbis  sait,  wak  and  is  one  And  tho 
same  person,  and  not  di?ers :  and  this  was  and 
is  true ;  and  the  party  'proponent  doth  allege 
and  propound  as  before. 

**17.  That  in  supply  of  proof  of  the  pre- 
mises menlioqed  in  i\v?  next  preceding  article, 
the  party  proponent  doth  exhibit  and  hereunto 
Annex,  and  prays  may  be  here  i^ad  and  takeu 
as  if  herein  inserted,  the  counterpart  of  the  said 
niortgage-deeil,  datbd  the  18th  of  April  1766, 
marked  with  the  letter  L  ;  and  doth  allege  and 
propound  that  the  same  was  and  is  the  coun- 
.  terpart  of  the  said  mortgage- deed  remaining  in 
tbe  custody  or  power  of  the  said  Mr.  Drum- 
mond,  as  mentioned  in  the  next  preceding  ar- 
ticle ;  and  that  £li2abeth  Chudleigh  mentioned 
in  tbe  said  bond  and^  mortgage- deed,  and  Eli- 
sabeth Chuiileigh,  spinster,  party  in  this  suit, 
was  and ^18  the  same  person,  and  not  divers: 
and  this  was  and  is  true ;  and  the  party  propo- 
nent doth  allege  and  propound  as  before. 

**  XS.  That  in  the  month  of  February  in  the 

J  ear  of  our  Lord  1765,  and  in  tbe  month  of 
une  i768,  the  said  Elizabeth  Chudleigh,  spin- 
jter,  borrowed  of  Mr.  William  Field,  of  tbe 
Inner- Temple,  attorney  at  law,  several  sums 
of  money,  to  the  amount  of  the  sum  of  1,900/. 
or  thereabouts,  for  which  she  gave  to  tbe  said 
Mr.  Field,  as  security,  two  bonds  in  ber  own 
name  of  Elizabeth  Chudleigh,  without  tbe  in- 
terposition, let,  or  hindrance  of  the  said  Au- 
gustus John   Heivey,  or  without  his  being 

.party  thereto,  or  any  ways  concerned  therein: 
und  this  was  and  is  true ;  and  the  party  pro- 
ponent doth  allege  and  propound  as  before. 

«•  19.  That  on  or  about  tbe  25th  of  February 
1756j  administration  of  tbe  goods,  chattels, 
and  credits  of  Harriot  Chudleigh,  late  of 
Windsor- castle,  in  the  county  of  Berks,  widow, 
deceast-d,  tbe  ipother  of  the  said  Elizabeth 
Chudleigh,  party  in  this  suit,  was  granted  to 
the  said  William  Field,  as  the  attorney  and  for 
the  use  and  benefit  of  Elizabeth  Chudleigh, 
described  iu  the  said  administration,  and  In  the 
recards  of  the  prerogative- court  of  Canterbury, 
bv  the  name  and  description  of  Elizabeth 
Chudleigh,  spinster,  the  natural  and  lawful 
daughter  and  only  child  of  the  sai4  Harriot 
Chudleigh  deceased,  without  the  interposition, 
let,  or  hindrance  of  tbe  said  right  honourable 
itugustus  John  Hervey,  or  without  his  being 
party  thereto,  or  any  ways  concerned  therein : 
and  this  was  and  is  true ;  and  the  party  propo- 
nent doth  allege  and  propound  as  before. 

*<  20.  That  in  supply  of  proof  of  the  pre- 
lAisea  in  tbe  next  preceding  article  mentioned, 
tbe  party  proponent  doth  exhibit  and  hereunto 
annex,  and  prays  may  be  here  re^d  and  taken 

^  as  if  herein  mserted,  a  copy  of  tbe  administra- 
tion-act entered  on  record  m  tbe  said  preruga- 
tive-conrt  of  Canterbury,  and  signed  by  the 
deputy-registrars  of  the  said  court,  or  one  of 

^  them,  marked  with  the  letter  M  ;  and  doth  al- 
lege that  Elizabeth  Chndleifi^h,  spinster,  there- 
in mentioned,  and  Elizabeth  Chudleigh,  spin- 
ater,  party  iii  this  cause,  was  and  is  one  and 
.IbaMina  panoa:  and  ibia  waa  ^nd  ia  trae; 


Trial  of  the  Dttckm  of  Kingston,  [388^ 

and  the  party  proponent  doth  allege  and  pro- 
pound as  before. 

««91.  That  the  said  Mr.  William  Field,  as 
the  attorney  of  tbe  said  Elizabeth  Chudleigh» 
and  by  virtue  of  a  letter  of  attorney  from  her 
for  that  purpose,  given  in  her  name  of-Eli^a- 
beth  Chudleigh  to  him,  used  to  receive  her  sa- 
lary as  maid  of  honour,  without  any  interposi- 
tion, let,  or  hindrance  of  tbe  said  right  ho« 
nottrable  Augustus  John  Hervey : ,  and  thia 
was  and  is  true ;  and  the  party  proponent  dotb 
allege  and  propound  as  before. 

«'  22.  That  on  or  about  the  fitlh  day  of  May 
1766,  the  said  Elizabeth  Chudleigh,  party  in 
this  suit,  presented,  in  her  own  name  of  Eliza- 
beth Chudleigh,  by  virtue  of  a  preaentatioa 
signed  by  her  for  that  purpose,  the  reverend 
Mr.  John  Julian,  junior,  to  tbe  living  of  Hart« 
ford,  in  the  county  of  Devon,  who  was  in  vir- 
tue of  tlie  said  presentation  duly  instituted  and 
inducted  to  the  said  living,  without  any  inter- 
position, let,  or  hindrance  of  the  said  right  ho-- 
nourable  Augustus  John  Hervey,  or  Wis  being 
a  party  thereto,  or  any  way  s  concerned  therein  : 
and  that  this  was  and  is  true ;  and  the  party 
proponent  doth  allege  and  propound  as  before. 

*'  23.  That  in  supply  of  the  proof  of  the  pre* 
mises  mentioned  in  the  said  next  preceding 
article,  the  party  proponent  doth  exhibit  and 
hereunto  annex,  and  prays  may  be  here  read 
and  taken  as  if  herein  inserted,  an  authentic 
copy  of  the  said  presentation  marked  with  the 
letter  N,  signed  by  and 

also  a  certificate  of  the  institution  of  the  said 
reverend  John  Julian  to  the  said  rectory  of 
Hartford,  signed  by  Richard  Burn,  notary-  , 
public,  secretary  to  the  lord  bishop  of  Exeter, 
and  marked  with  the  letter  O  ;  and  doth  al- 
ledge  that  Elizabeth  Chudleiffh  mentioned  in 
tbe  said  presentation  and  certincate,  and  Eliza- ' 
belh  Chudleigh  party  in  this  cause,  was  and  is 
one  and  the  same  person,  and  not  divers;  and 
this  waa  and  is  true ;  and  the  |>arty  proponent 
doth  allege  and  propound  as  before. 

<*  £4.  That  the  said  Elizabeth  Chudleigh,  for 
many  years  subsequent  to  the  pretended  time  of 
the  pretended  marriage  aforesaid,  kept  a  current 
account  of  cash  with  the  bank  of  England  in  her 
nameof  Elizabeth  Chudleigh,  and  as  a  single 
woman ;  and  also  in  all  common  as  well  as  other 
occurrences  of  boyings  and  sellings,  and  other 
money  matters,  wbeneTer  occasion  happened, 
the  said  Elizabeth  Chudleigh,  spinster,  party 
in  this  suit,  hath,  as  well  before  as  ever  since 
the  pretended  time  of  tbe  pretended  marriage 
pleaded  by  the  said  right  honourable  Augustoa 
John  Hervey,  constantly  in  her  own  name  of 
Elizabeth  Chudleigh,  spinster,  transacted  such 
business,  by  paying  and  receiving  money,  giv- 
ing and  taking  receipts  for  the  same,  hiring 
and  discharging  servants,  and  on  all  other  oc- 
casions, without  the  interposition,  let,  or  bin- 
di^nce  of  the  aaid  right  honourable  Auguatua 
John  Hervey,  or  his^ng  any  ways  concerned 
therein:  and  this  was  and  is  true;  and  the 
party  proponent  doth  alledge  and  propotuid  a^ 
befora. 
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**^5.  Tbfti  all  tiid  siDgtiltr  tbe  premises 
irera  eod  are  tme,  aod  so  Ibrtb. 

••  Arth.  Collier. 
"  Pet.  Calvert. 
«  Wm.  Wynne." 

^<  CauDLBiGH  ogatDst  He^ivet. — Sentence  read 
and  prom  lilted  the  lOkb  of  Febraary  1769. 

'*  Id  the  Dame  of  Ood,  amen.  We  John 
Betteswertb,  doctor  of  laws,  Ticar^jveneral  of 
the  right  reverend  lather  in  God  Richard,  by 
divine  permission,  lord  bishop  of  London,  and 
official  principal  of  the  consistorial  and  episco- 
pal ooart  of  Londoo,  having  seen,  beard,  and 
understood,  and  folly  and  roatarely  discussed 
tbe  merits  and  circumstances  of  a  certain  cause 
«f  jactitation  of  marriage  which  wss  lately 
controverted,  and  as  yet  remains  undetermined 
before  i«s  in  mdgment,  between  the  honourable 
Elisabeth  CbadTeigb,of  the  parish  of  St.  Mar- 
garet, Westminster,  in  the  county  of  Middle- 
sesc,  spinster,  tbe  party,  agent,  and  complainant, 
of  tbe  one  |Art,  and  tbe  right  honourable  Au- 
ffostus  John  Hervey,  of  tbe  parish  of  St.  James, 
Westminster,  in  the  county  of  Middlesex  and 
diocese  of  Londoo,  bachelor,  falsely  calling 
biroself  the  husband  of  tbe  said  honourable 
Elizabeth  Chudleigh,  the  party  accused  and 
complained  of,  on  the  other  part ;  and  we 
rightly  end  duly  proceeding  therein,  and  the 
parties  aforesaid  lawfullj^  appearing  before  us 
by  their  proctors  respectively,  and  tbe  proctor 
of  the  said  honourable  Elizabelb  Chudleigh 
praying  sentence  to  be  given  and  justice  to  be 
done  to  bis  party,  and  the  proctor  of  the  said 
right  honourable  Augustus  John  Hervey  also 
earnestly  praying  sentence  and  iustice  to  be 
done  to  bis  said  party ;  and  we  having  care- 
folly  looked  into  and  duly'  considered  of  the 
whole  proceedings  bad  and  done  before  ns  in 
tbe  said  cause,  and  observed  by  law  what  ought 
to  be  observed  in  this  behalf,  have  thought  fit 
and  do  thus  think  fit  to  proceed  to  tbe  giving 
and  proroul^ng  our  definitive  sentence  or  final 
decree  in  this  same  cause,  in  manner  aod  form 
following  (to  wit :) 

**  Forasmuch  as  by  (be  acts  enacted,  alleg- 
ed, isihibited,  propounded,  proved,  and  confefls- 
ed  in  this  cause,  we  have  found  and  clearly  dis- 
covered, th^t  the  proctor  of  tbe  said  bonourablie 
Elizabetfa  Chudleigh  hath  fully  and  sufiidently 
founded  and  proved  his  intention  deducetl  in  a 
oertain  libel  and  allegation  and  other  pleadings 
and  exhibits,  ^iven  in,  exhibited,  and  admitted 
on  her  behalf  m  this  same  cause,  and  now  re- 
maining in  the  registry  of  this  court  (which 
libel  and  allegation  and  other  pleadings  and 
exhibits  we  take  and  will  have  taken  as  if  here- 
in repeated  and  inserted  for  us  to  pronounce  as 
bereii.alter  we  shall  pronounce ;)  and  that  no- 
thing, at  least  efiectnal  in  law,  ha:h  on  tbe  part 
aod  behalf  of  the  said  right  honouralde  Angus* 
tus  John  Hervey  been  excepted,  deduced,  ez« 
bibited,  propounded,  proved,  or  confessed  in 
tbb  same  cause,  whieh  may  or  ought  in  any 
wise  to  defeat,  prejudice,  or  weaken  tbe  inten- 
tion 9t  tbe  laid  hoaourtble  Elisabeth  .Chad- 


[390 


leigb  deddced  as  aforesaid ;  and  paniculariy 
that  tbe  said  right  honourable  Augustus  John 
Hervey  blith  totally  failed  in  the  proof  of  bia 
allegation  given  in  and  'admitted  in  this  cause, 
whereby  he  pleaded  and  propounded  a  pre- 
tended marriage  to  have  been  Solemnized  be- 
tween him  and  the  said  honourable  Elizabeth 
Chudleigh,  spinster:  and  therefore  we  John 
Bettesworth,  doctor  of  laws,  the  judge  afore- 
said, first  caHtng  upon  God  and  setting  him 
alone  before  our  eyes,  and  having  heard  coubsel 
in  this  cause,  do  pronounce,  decree,  and  de- 
clare, that  the  said  honourable  Elizabeth  Chud- . 
leigh,  at  and  during  all  the  time  mentioned  la 
the  said  libel  given  in  and  admitted  in  this 
cause,  and  now  remaining  in  the  registry  of 
this  court,  was'and  now  is  a  spinster,  'and 
free  from^  all  matrimonial  contracts  or  es- 
pousals (as  far  as  to  us  as  yet  appeara) 
more  especially  with  the  said  right  honour- 
able Augustus  John  Hervey ;  and  that  the 
said  right  honourable  Augustus  )obn  Hervey, 
notwithstanding  tbe  premises,  did  in  tbe  years 
and  months  libellate,  wickedly  aod  malici- 
ousljr  boaat  and  publicly  assert  (though  false«> 
ly)  that  be  was  contracted  in  marriage  to  tbe 
said  honourable  Elizabeth  Chudleigh,  or  that 
they  were  joined  or  contracted  together  in  ma- 
trimony :  wherefore  we  do  pronounce,  decreet 
and  declare,  that  perftetual  silence  must  and 
ought  to  be  imposed  and  enjoined  the  said  right 
honourable  Augustus  John  Hervey  as  to  the 
premises  libellate,  which  we  do  impost  and  en-  . 
join  him  by  these  presents ;  and  we  do  decree 
the  said  right  honourable  Augustus  John  Her- 
vey to  be  admonished  to  desist  from  his  boast« 
ing  and  asserting  that  he  was  contracted  to  or 
jomed  with  tbe  said  honourable  Elizabeth 
Chudleigh  in  matrimony  as  aforesaid  ;  and  we 
do  also  pronounce,  decree,  and  declare,  that 
tbe  said  right  honourable  Augustus  John  Her- 
vey ought  by  law  to  be  condemned  in  lawful 
expences  made  or  to  be  made  in  this  cause  on 
the  part  and  behalf  of  tbe  said  honourable  EK* 
zabetli  Chudleigh,  to  he  paid  to  tbe  said  Eliza- 
beth^ Chudleigh  or  her  proctor ;  and  accord- 
ingly we  do  condemn  bim  in  such  expences, 
which  we  lax  at  and  moderate  to  tbe  aum  of 
100/.  of  lawful  money  of  Great  Britain,  beside* 
the  expence  of  a  monition  for  payment  on  this 
behalf  by  this  our  definitive  sentence  or  final 
decree,  which  we  read  and  promulge  by  thes« 
presents.  J.  Bettrsworth. 

"  Arth.  Collier. 

**  Pet.  Calvert. 

"  Wm.  Wynne." 
**ThiB  sentence  was  read,  prom niged,  and 
given  by  the  within-named  the  Vicar-general , 
and  official  principal  on  Friday  the  10th  day. 
of  February  in  the  year  of  our  Lord  1769,  ia 
the  dining-room  adjoining  to  the  common-hal 
of  Doctore  Commons,  situate  within  the  parish 
of  St.  Benedict,  near  Paors  wharf,  London, 
there  being  then  and  thero  presentthe  witnesses 
specified  in  the  acts  of  court,  which  I  at* 
test.— Mark  Holman,  notary-pobiicy  d^uty- 
register." 
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Mr.  Wallace.  Yonr  lordibips  are  now  poa- 
8«s8fd  of  a  Senteoce  giveo  by  tlie  Consistory 
Court  of  the  bishop  of  London  in  accuse  in- 
stituted there  to  try  a  claim  made  by  Mr.  Her- 
▼ey  of  marriage  with  the  noble  prisoner ;  your 
lordships  find  by  that  aenteDce  the  claim  exa> 
mined/  and  the  decree  pronounced  npon  the 
.allegations  and  the  evidence  given  in  the  cause ; 
by  which  decree  the  noble  prisoner  at  the  bar 
is  declared  free  from  all  matrimonial  contracts 
and  espousals  with  Mr.  Her?ey. 

>My  lords,  the  noble  prisoner  by  the  indict- 
.  ment  is  chargeil,  subsequent  to  this  supposed 
marriage  to  Mr.  Herrey,  to  ha?e  married  the 
late  duke  of  Kingston. 
.  It  is  for  me  now  to  submit  to  your  lordshipa, 
that  this  sentence  is  conclusiTc  aa  long  as  it  re* 
mains  in  force,  and  that  of  necessity  it  must  be 
received  in  evidence  in  all  courts  and  in  all, 
places  where  the  subject  of  that  marriage  cao 
liecome  a  matter  of  dispute. 

My  lords,  I  don't  know  any  court  which 
the  constitution  of  this'kingdom  has  placed  the 
decisions  of  the  rights  of  uiarriage  in  but  the 
ecclesiastical :  1  believe  it  will  not  be  oontendc^l, 
Ihat  the  common*law  courts  of  this  country 
have  any  such  original  jurisdiction.  Mai^ 
riages  may  indeed  incidentally  come  to  be  dis* 
cussed  and  determined  in  the  courts  of  common 
iavir,  and  in  many  cases  absolutely  necessary  to 
the  due  administration  of  justice ;  but,  my 
lords,  it  will  not  be  found,  that  where  the  pro- 
|ier  forum  has  given  a  decision  upon  the  point, 
tlie  common- law  courts  have  ever  tsken  upon 
themselves  to  examine  into  the  grounds,  or 
at  all  question  the  validity,  of  that  sentence. 

My  lards,  as  far  as  we  have  books  to  resori 
to,  we  find  instanees  from  the  earliest  times 
down  to  the  present,  where  the  power  of  the 
ecclesiastical  courts  is  in  terms  recognized  bv 
the  common-law  courts,  and  where  their  deci- 
sions have  been  considered  as  conclusive  upon 
every  question  in  which  they  have  jurisdiction, 
and  especially  in  cases  like  the  present,  par- 
ticularly belonging  to  them. 

My  lords,  I  don't  know  in  the  common-law 
courts  any  instance  where  the  legality  of  mar- 
riage can  come  -directly  in  <|uestion,  that  the 
courts  hare  decided  upon  it  without  referring  to 
the  bishop,  the  ordinary  of  the  place,  to  cer- 
tify ;  unless  the  marriage  has  been  deci'led  by 
a  suit  instituted  in  the  IB^lesiastical  Courts. 

Your  lordships  will  permit  me  to  refer  your 
lordships  to  those  authorities  of  law  which  are 
to  be  found  in  our  books  ;  and  by  the  able  as- 
sistance which  your  lordships'  indulgence  has 
given  the  prisoner  at  the  bar,  you  will  more 
partiddarly  have  explained  the  nature  of  the 
^proceedings  in  the  Ecclesiastical  CourU,  how 
Jar  and  to  what  purppses  in  those  courts  they 
are  conclusive,  and  where  they  are  open  to 
such  litigation.  I  shall  beg  to  refer  your  lord- 
ships to  a  case  reported  by  lord  chief  justice 
Coke,  in  the  fourth  part  of  hie  Reporta,  by  the 
name  of  Bunting  and  Addingsball.  In  the 
97th  year  of  the  raign  of  Elisabeth,  there  was 
a  nuurriage  between  one  Thomas  Tweeds  and 


one  Agnes  Addmgshall,  and  subsequent  to  this 
marriage  a  person  of  the  naaieof  Pnnting  li- 
belled against  the  wife  of  Tweede,  claiming 
under  a  pre-contract,  and  the  spiritual  court 
entbrced  that  contract:  afterwards,  on  the 
death  of  Bunting,  a  question  arose  between  the 
issue  of  the  second  marriage  and  the  collateral 
relations  of  Bunting;,  the  collateral  relations 
insisting  that  the  second  marriage  was  utterly 
void,  bMaiue  there  had  existed  a  fijRst  marriage* 
and  the  husband  living  at  the  time  of  the  se- 
cond.^ Another  direction  I  shall  stete  to  year 
lordahips  was,  that  though  it  might  be  concln-* 
aire  between  the  parties,  yet  Tweede  the  first 
husband  being  no  party  to  the  suit^  nor  ta  the 
sentence  whidi  dissolved  the  marriage  between 
them  in  the  Eodeaiastical  Court,  it  oould  not 
afieot  him,  nor  indeed  any  body  but  the  parties : 
the  resolation  of  the  Court  was,  that  be  being 
them  de  facto  the  husband,  though  he  was  net 
a  party  to  the  auit,  nor  in  the  Ecclesiastical 
Court,  yet  the  sentence  against  the  wile  ahouM 
bind  the  husband  de, facto ;  and  **  forasnudi 
aa  the  cogoiaance  of  the  right  of  marriage  be- 
longs to  the  Ecclesiastical  Court,  and  the  same 
court  has  given  sentence  in  this  case,  the 
judgea  of  our  law  ought  (although  it  be  against 
the  reason  of  our  law)  to  give  laith  and  credit 
to  their  proceedings  and  sentences,  and  Is 
think  that  their  proceedings  are  consonant  to 
the  law  of  holy  church,  for  *  cuihbet  iosuo  arte 
*  perito  credendum  est  ;^  and  so  the  issue  of  the 
first  marriage,  in  consequence  and  unon  the 
credit  of  the  sentence,  were  conaidered  as  le* 
gitimate."  My  lord  chief  justice  Coke  has 
also  reported  another  case  upon  the  subject  of 
marriage  in  the  40tli  year  of  queen  Elisabeth, 
which  yonr  lordships  will  find  in  the  seventh 
part  of  his  Reports,  page  41,  by  the  name  of 
Kenn's  case,  which  is  shortly  this : — Cbristo* 
pher  Kenn,  esquire,  married  Elisabeth  Stowell, 
and  had  issue ;  afterwards  the  Ecclesiastical 
CouK  pronounced  a  sentence  of  divorce  betweea 
Mr.  Kenn  and  the  lady,  wbe  were  not  of  the 
age  of  consent  at  the  time  of  the  marring ; 
and  in  consequence  of  this  sentence  he  marned 
a  second  wife :  the  issue  of  the  first  marriage, 
claiming  the  inheritance,  exhibited  a  hill  in  the 
court  of  Wards  of  that  day,  in  order  to  have 
the  benefit  of  the  suocessioo  ;  and  ofiered  to 
prove,  that  though  the  sentence  had  been  giveo 
in  the  Ecclesiastical  Court  on  the  ground  of 
his  father  and  mother  being  within  Uie  age  of 
consent,  yet  that  they  were  above  the  age  pi 
consent ;  that  in  truth  they  had  cohabited  to- 
gether for  eight  or  nine  yews,  and  had  issue 
of  that  marriage.  There  could  be  no  doabt,  if 
the.  matter  was  open  to  examination,  that  tha 
first  marriage  was  effectual ;  for  in  the  first 
place,  the  oarliea  were  above  the  age  of  uon- 
aent,  and  ir  they  had  been  under  the  age  of, 
consent,  yet  their  oohahitatk^n  together  aftee 
that  age,  and  nsove  especially  as  they  had  issue, 
would  have  been  suflicient  to  estoblnh  themnr^ 
risge.  It  was  argued  loo,  that  it  waa  open  to 
examinatM>n,  because  both  the  statute  and  cons* 
muB  law  sf  the  ooantry  take  notksesf  the  aga 
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of  eonwDt ;  «ad  Ihcretbre  ii  wm  equally  eoo- 
petoBi  10  k  eourl  of  oommoa  law  to  examine 
iolo  MieqiMttioo,  aa  to  an  Bceletiaatical  Court* 
li  was  farther  arg«d,  that  the  qaeation  related  to 
an  inheritaneeof  which  tbeEelBleRaBtical  Court 
had  no  jurisdiction  or  eoutroul,  and  therefore 
it  was  a  question  properly  before  a  court  of 
comoion  law :  but  the  donrt  then  conceived 
themseiTes  so  far  bound  by  the  decision  of  the 
Ecclesiastical  Court,  tfaooflrh  founded  on'fiifaie 
suggestion,  that  they  held  the  plaintiff  in  that 
cause  not  entitled  to  any  relief. 

My  lords,  I  beg^  leave  to  trouble  your  lord- 
ships with  the  words  of  the  Court  upon  that 
subject :  after  stating  ihe  reasons,  the  book 
proceeds: 

•«  But  it  was  resolved  by  all  the  justices*'  (for 
it  was  a  reference  to  the  two  chief  justices,  to 
two  other  justices,  to  the  chief  baron,  and  two 
other  barons)  '^  that  the  sentence  should  con- 
clude aa  long  as  it  reiuained  in  force."  And, 
my  lords,  the  reasons  given  are,  **  that  the  eo- 
cicaiastica)  judgd  has  sentenced  the  contract, 
and  marriage  to  be  void  and  of  no  efiect ;  and 
although  they  were  of  the  age  of  consent,  yet 
if  the  original  contract  was  void  and  of  no  ef- 
iect, theu  there  was  just  cause  of  divorce ;  and 
if  the  marriage  had  been  within  the  age  of 
consent,  the  ecclesiastical  judge  is  judge  as 
well  of  the  asaent  aa  of  the  first  contract,  and 
what  shall  be  a  aufficient  assent  or  npt ;  and  al- 
tlioogh  the  ecclesiastical  judge  shews  the  cause 
of  hb  sentence,  yet  forasmuch  as  he  is  judge 
of  the  original  matter,  that  is  of  the  lawfulness 
of  the  marriage,  we  will  never  examine  the 
cause,  whether  it  be  true  or  false ;  for  of  things 
the  cognizance  whereof  belongs  to  the  Eccle- 
siastical Cdnrt,'  we  ought  to  give  credit  to  their 
sentences,  aa  they  give  to  the  judgipenta  in 


Your  lordships  find  here  a  case  where,  ac- 
cording to  tbeVacts  stated,  there  was  no  doubt 
of  thh  validitv  of  the-firet  marriage,  and  of  the 
legitimacy  of  the  issue  claiming  in  that  cause; 
and  if  there  bad  been  no  sentence  of  the  Ec- 
clesiastical Court,  no  doubt  couhl  have  existed 
of  the  right  of  succession :  but  the  sentence  in 
the  Eeotesissticsl  Court  having  interposed,  the 
court  of  common  law  conceived  themselves  ab- 
solutely hound,  nay,  that  they  had  no  ri^ht  to 
look  into  the  cause  of  that  sentence,  for  it  was 
a  matter  originally  of  ecdesiaatical  juriadiction, 
and  they  roust  give  faith  and  credit  to  the  sen- 
»of  t         ^ 


the  ecciemastical  judge  in  that  cause, 
Your  lerdshiiis  will  find  that  my  lord  chief 
jostioe  Coke  cited  a  case  so  long  ago  aa  the 
S9d  of  Edwavd  the  4th,  where  the  same  doc- 
trine was  laid  down  in  the  Ecclesiastical  Court 
having  a  complete  and  decisive  jurisdiction 
upeo  this  point. 

My  lords,  these  cases,  from  the  reporter 
and  from  the  judges  who  determined  them, 
the  reporter  being  one,  I  take  to  be  of  the 
bMest  authority,  and  acknowledging  those 
pnnciples  which  oocof  frequently  in  the  books, 
tbeugb  not  under  solemn  decisions,  but  as  the 
received  opinions  of  judges  and  of  lawyeni 
from  the  earliest  of  times. 
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If  y  lords,  T  did  befora  mention  W  your  Ml- 
ships  a  case  from  Carthew  ;  1  aball  not  state  it 
particularly  now,  but  only  to  the  point  whieh 
we  are  now  upon,  that  is,  of  the  sentence  being 
conclusive. 

My  lords,  this  was  not,  as  supposed  in  the 
argument,  a  nisi  p^w  opinion,  which  every 
judge  must  give  with  theinformatioo  he  carries 
with  him,  and  without  the  assistapce  of  the 
rest  of  tho  judges  of  the  court,  but  a  solemn 
decision  io  trial  at  bar  in  the  court  of  King's- 
bench  in  the  4th  of  king  William,  when  i  think 
lord  chief  justice  Holt  presided  iu  that  court : 
it  was  too  upon  a  sentence  of  jactitation  of 
marriage,  which  your  lordships  have  now  be- 
fore you,  which  was  there  held  to  be  concla- 
sive  evidence,  and  that  nctestimooy  whatever 
ought  to  be  received  against  it.  Your  lordshipa 
will  take  the  words  of  the  Court  upon  that  oo- 
(jasion :  <*  upon  the  debate,  the  Court  were  dl 
of  opinion,  that  this  sentence  whilst  uniepealod 
tras  conclusive  against  all  matters  precedent; 
and  that  the  tem|K>ral  courts  must  give  credit 
to  it  until  it  is  reversed,  being  a  matter  of  umI^ 
spiritual  cognisance." 

Your  lordships  find,  that  in  the  reign  of 
king  WiHiam,  that  notion  which  had  from  all 
time  prevailed  was  as  strong  as  ever,  end  that 
the  judges  of  the  court  of  King's-bench,  iu 
which  it  waa  trifd,  were  all  clearly  of  opinion, 
that  a  case  like  Mie  present  of  jactilation  of 
marriage  was  conclusive  upon  the.pomt,  till  it 
was  reversed  or  repealed. 

My  lords,  the  same  doctrine  is, laid  down  by 
my  lord  chief  justice  Holt,  who  presided  at 
the  trial  of  thin  cause,  in  a  case  reported  in 
Salkeld,  290,  by  the  nameof  Blackham's  case : 
it  turns  upon  the  chum  of  property  in  the  goe^t 
of  a  woman  deceased.  .The  plauniiff  prored 
the  goods  to  be  in  his  possesston,  and  to  he 
taken  away  by  the  defendant.  Against  this 
claim  of  the  plaintiff,  the  defendant  shewed 
that  these  were  the  goods  of  one  Jsue  Black- 
ham  in  her  life-time,  and  that  the  defendant 
had  taken  out  letters  of  admiaistration  to  her, 
and  so  was  entitled  to  the  goods.  Upon  this 
the  plaintiff  proved,  that  some  few  days  befose 
her  death  she  was  actually  married  to  him ; 
and  in  answer  to  that  it  was  inaiated,  that  the 
spiritual  court  had  determined  the  right  to  he 
in  the  defendant;  for  they  could  not  have 
granted  administration  to  the  defendant  but 
upon  a  supposition  that  there  was  no  such  inar- 
riage ;  and  that  this  sentence  being  a  matter 
within  their  juriadiction  ifas  conclusive,  and 
could  not  be  gainsaid  as  in  evidence.  "My  hml 
chief  justice  Holt,  who  was  the  judge  sitting 
at  Nisi  Prius,  who  determined  the  case  I  Isst 
cited,  says  thus:  **  a  matter  which  has  been  ' 
directly  determined  by  their  sentence  cannot 
be  gainsaid ;  their  sentence  Is  conclusiTe  in 
such  cases,  and  no  evidence  shall  be  admitted 
to  prove  the  contrary ;  but  then  it  must  be  in 
point  directly  tried.'^ 

My  fords,  the  sentence  before  your  lordshipa 
at  present  is  iu  a  cause,  where  the  object  of  the 
prosecution  was  to  question  the  claim  of  mav- 
riage,  and  where  the  marriage  if  the  pwnt  dl^ 


^5]  16  GEORGE  IIL 

-  veetfy  tried  and  determined  ;  m  that  aeoordin(< 
to  lord  Holt'8  opinion,  if  the  sentence  be  directly 
upon  the  qoestioo,  it  it  so  conclosire,  that  it  is 
not  competent  for  any  conrt  of  common  \nW  to 
examine  into  the  matter,  or  receire  any  -evi- 
dence to  contradict  it. 

My  lords,  these  are  cases  as  far  as  have  hap- 
pened in  theconrA  of  law. 

I  shall  now  trouble  your  lordships  with  a  cas^ 
^letermined  in  the  House  of  Lords,  under  the 
name  of  Hatfield  and  Hatfield :  it  came  on  be- 
fore the  HoQse  of  Lords  in  the  year  1795. 
The  caae^  as  collected  from  the  printed  cases  of 
the  times,  is  thns:— one  Leonard  Hatfield  mar- 
ried Jane^Porter,  who  had  different  names  I 
•eeiassigned  her,  and  by  his  will  made  a  pro- 
Tbion  fi>r  her  as  bis  wife.  In  March,  1720, 
•he  filed  a  bill  in  the  court  of  Exchequer,  in 
Ireland,  where  the  subject  of  her  provision 
lajr*  against  Leonard  Hatfield,  a  son  by  a  former 
wifti,  and  a^inst  a  trustee,  to  have  the  benefit 
«f  the  provision.  In  January  followine  the 
defendant,  the  son  and  heir  of  her  hosband, 
having 'discovered  that  she  had  been  before 
married  to  one  Porter,  which  Porter  was  then 
livinpr,  he  procured  a  release  of  part  of  the 
provision  from  Porter,  and  filed  a  cross-bill  for 
m  discoveiy  of  the  marriage,  and  to  stay  the 
proceedings  upon  her  bill.  In  this  cross  bill 
he  questioned  her  upon  her  marriage  to  Porter : 
•he  denied  that  she  bad  ever  gone  by  the  name 
of  Porter ;  but  with  respect  to  a  marriage  with 
Porter,  she  pleaded  that  she  ought  not  to  make 
•  discovery,  because  it  tended  to  criminate  her- 
•elf;  and  being  an  accusation  of  bigamy 
•gainst  her,  the  plea  by  the  rules  ef  the  couK 
•f  equity  was  of  course  allowed,  that  conrt 
never  compelling  persons  to  -discover  on  oath 
crimes  which  may  be  the  subject  of  prosecution 
■gainst  themselves. 

My  lords,  however  by  the  plea  dne  pretty 

plainly  discovers,  that  there  was  reason  to  snp- 

fioseslie  was  the  wifes-indeed  she  knew  it— it 

'  was  capable  of  proof,  and  would  be  proved  in 

the  cause. 

My  lords,  they  proceeded  tp  the  examination 
of  the  witnesses,  and  clear  evidence  was  given 
that  this  woman  was  the  wife  of  Porter: 
Ptorter  himself  had  confessed  it  in  his  answer, 
and  he  bad  stated  the  minister  and  the  wit- 
nesses who  were  present  at  the  marriage ;  no 
that  he  gave  Hatfield,  the  heir  at  law,  an  op- 
portunity  of  bringing  direct  proof  of  the  mar- 
riage from  the  very  persons  present.  This 
woman,  finding  that  she  would  be  pressed  by 
that  proof,  had  recourae  to  the  ecclesitstical 
court:  she  instituted  a  suit  against  this  Porter 
of  jactitation  of  marriage,  pending  the  cause ; 
am!  aAer  depositions  tiiken,  though  not  pub^ 
,  lisbed,  she  got  Porter  over  to  her  interest.  He 
was  willing  to  defeat  that  release  which  he  had 
given ;  and  therefore  he  does  not  enter  into 
proof,  but  appears  by  a  proctor  for  form's  sake, 
that  a  judgment  might  pass  against  him.  Upon 
this  the  ecclesiastical  judge  decreed,  as  in  all 
causes  of  ^etitation  they  do  where  they  find 
that  there  is  no  marriage,  that  the  party  libel- 
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lioffwas  free  from  all  matrimonhd  contracts 
and  espousals  with  Porter.  In  this  case  Porter  , 
had  given  a  rfieaae,  as  her  husband  had  upon 
oath,  in  the  court  of  £xcbe(|ijer  in  Ireland, 
stated  the  marriage  with  precision,  even  named 
the  minister  and  the  witnesses  at  the  mar- 
riage, yet  in  the  ecclesiastical  court  he  appears 
by  a  proctor,  and  has  sentence  passed  against 
him,*  without  insisting'On  the  marriage  or  any 
defence.  The  court  of  Exchequer  in  Ireland 
received  this  sentence  as  conclusive  against  the 
marriage  with  Porter;  they  conceived  they 
Were  bound  to  give  credit  to  the  ecclesiastical 
court.  The  plaintiff  in  the  cause,  knowing  in 
what  manner  he  had  been  deceived,  that  in 
truth  Porter  was  the  husband  of  this  woman, 
appealed  to  the  House  of  Lords  in  England. 
The  House  of  Lords  here  conceived,  as  the 
court  of  Exchequer  had  done,  that  the  matter 
was  deterinined  by  a  competent  jurisdiction ; 
and  yet  your  lordships  see  there  was  fraud  upon 
the  face  of  the  proceedings,  if  it  had  been  com- 
petent to  the  Court  to  have  entered  into  that 
consideration :  but  the  House  of  Lords  here 
conceived  the  matter  at  an  end  whilst  the  sen- 
tence remained  in  force,  «nd4he  decree  of  the 
conrt  of  Exchequer  was  affirmed.  Upon  the 
pleading  this  sentence,  the  court  of  Exchequer 
in  the  first  instance,  the  House  of  Lords  in  the 
last,  proceeded  to  determine  the  matter.  It  is 
so  taken  notice  of  by  air  John  Strange,  in  a 
case  I  shall  presiently  mention.  It  is  taken  no- 
tice of  by  a  very  laborious  compiler  of  the 
law,  Mr.  Viner:  under  his  title  of  Marriage, 
he  mentions  the  ground  of  the  determination 
thus:— the  legality  of  marriage  shajl  never  he 
agitated  in  equity,  especially  after  sentence  in 
the  spiritual  court  in  a  cause  of  jactitation  of 
marriage,  although  the  proceedings  in  the 
spiritual  court  were  only  faint  and  collusive. 

My  lords,  I  take  this  to  be  a  case  of  the' 
greatest  autborily,  a  decision  of  the  House  of 
Peers  in  this  country,  and  upon  a  point  of  jacti- 
tation of  marriage,  a  sentence  of  the  same  na- 
ture with  the  present  before  your  lordships. 

I  shall  beg  leave  to  trouble  your  loidshipa 
with  a  case  or  two  more  upon  the  subject, 
which  are  of  more  modem  titues :  one  is  re- 
poated  by  sir  John  Strange  in  the  second  part 
of  his  Reports,  900,  under  the  name  of  Clews 
and  Bathurst.  The  action  waa  fur  malfciously 
procuring  the  plaintiff's  wife  to  exhibit  articles 
of  the  peace  against  him,  and  tor  living  with  ' 
her  in  adnltery :  the  plaintiff  proved  the  mar* 
riage  by  the  paraon  and  a  woman,  and  alao  a 
consummation ;  to  encounter  which,  the  defen- 
dant produced  a  sentence  of  the  consistory  court 
of  London,  in  a  cause  of  jactitation  of  marriag* 
brought  by  the  woman  against  the  plaintiff, 
wherein  she  was  declared  free  from  all  contract, 
and  perpetual  silence  imposed  upon  the  plain- 
tiff; which  sentence  was  pronoooced  since  the 
issue  had  been  ioined  in  the  cause ;  and  the 
chief  justice  ruled  this  to  be  conclusive  evi- 
dence till  revcived  by  appeal,  and  the  plaintiff 
was  non-suited.  Your  lordships. find  here  waa 
•  cause  rightly  brought,  clear  proof  of  the 
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mmrriaige  made  at  tbe  trial  by  Ibe  witoecset 
present,  no  doubt  of  ibe  fact,  bat  ibe  production 
of  a  sentence  in  ibe  ecclesiaatical  court  in  dis- 
affirmanoe  of  that  marriage;  a  sentence  of 
jactitation.  Tbe  cbief  justice  who  tried  the 
cause,  considered  the  business  as  concluded ; 
that  it  was  of  no  consequence  when  tbe  decision 
was  made  ;  if  tbe  moment  before  tbe  t^ial,  it 
was  enough,  being  by  a  court  ^having  the 
prouer  and  tbe  sole  jurisdiction  of  the  matter, 
and  whose  opinion  must  be  decisive;  and 
therefore,  though  the  c^use  had  been  brought 
before  any  suit  instituted  in  the  ecclesiastical 
ooort,  though  there  was  no  doubt  of  tbe  foun- 
dation for  that  cause,  yet  the  sentence  is  per- 
mitted to  ba?e  effect,  and  to  non-suit  that  plain- 
tiff who  had  been  injured  in  the  manner  the 
case  stales. 

M  V  lords,  there  was  too,  at  the  same  sittings, 
another  case  which  is  reported  in  the  following 
page  by  sir  John  Strange,  of  Da  Costa  and 
villa  Real,  which  was  an  action  upon  a  con- 
tract of  marriage,  per  verba  defutui'O,  brought 
by  the  gentleman  sgainst  the  lady,  who  pleaded 
tbe  usual  plea  non  assumpsit.  When  the  plain- 
tiff bad  opened  his  case,  the  defendant  offered 
io  evidence  a  sentence  of  the  spiritual  court  in 
a  cause  of  contract,  where  the  judge  had  pro- 
nounced against  the  duit  for  a  solemnization  in 
the  face  of  tbe  church,  and  declared  Mrs.  Villa 
Real  )ree  from  all  contract :  and  the  chief  jus- 
tice held  this  to  be  proper  ond  conclusive  evi- 
dence ;  that  it  was  a  cause  within  tbsir  juris- 
diction ;  that  the  nature  of  the  contract  was 
properly  examinable  by  tbem ;  and  thei^fore, 
as  a  point  determined,  be  non- suited  the  plain- 
tiff io  that  cause,  though  the  pjaintiff  there 
opened,  and  was  ready  to  have  proved,  the  fact 
of  tbe  marriage  before  tbe  court ;  but  the  sen- 
tence having  4nteriH)sed,  tbe  court  conceived 
they  were  to  pay  that  credit  which  every  court 
before  had  done  in  Westminster- Hall,  which 
all  judges  in  every  age  jrad  done  to.  the  eccle- 
siastical jurisdiction  in  cases  within  their  juris- 
diction ;  and  finding  himself  concluded  by 
that,  defeated  the  plaintiff  of  the  effect  of  this 
suit.  My  lords,  it  was  in  this  case  that  tbe 
case  of  LiatGeid  and  Hatfield  was  quoted  as  an 
anthority. 

My  lords,  the^  are  cases  upon  the  very 

Cunts  of  marriage,  and  many  of  tbem  your 
rdships  find  upon  the  effect  and  force  aud  con- , 
dusioa  o^a  sentence  similar  to  that  now  under 
consideration,  thatof  a  jactitation  cause*  My 
lords,  this  has  been  mone  recently  and  within 
oar  own  memory  understood  to  be  law,  recog- 
nized to  be  law,  and  decided  accordingly.  It 
is  not  long  ago  since  an'\ction  was  brought 
against  tbe  honourable  Mr.  Thomas  Hervey, 
by  a  tradesman,  to  recover  a  debt  for  neces- 
saries found  for  his  wife.  On  that  trial  tbe 
marriage  was  proved  to  tbe  satisfaction  of  the 
jury,  and  the  defendant  found  liable- to  pay  for 
those  necessaries.  Mr.  bervey  instituted  a 
tfoit,  in  tbe  consistory  court  of  the  bishop  of 
London,  of  jactitation,  lind  be  was  declared 
Qaa  firoiia  all  espousals  ^d  cootracts  of  xnar- 


riage  with  tbe  lady.  During  the  continuance 
of  this  sentence,  though  appealed  from,  another 
creditor  brought  an  action  against  Mr.  Hervey, 
and  bad  to  produce  in  eviden<;e  tbe  same  wii> 
nesses  who  had  proved  the  case  of  tbe  other 
creditor  before  any  sentence  had  been  obtained, 
and  had  succeeded  ;  but  the  learned  chief  jus* 
tice  who  trietl  that  cause,  conceived  it  was  not 
then  open  to  examination  ;  that  though,  in  the 
tirst  instance,  when  the  cause  of  the  fir^t  credi* 
tor  came  to  be  discussed,  tbiere  was  no  sentence 
in  tbe  ecclesiastical  court,  and  of  necessity  tba 
court  of  common  law  must  decide  upon  tba 
marriage ;  but  there  bad  then  intervened  • 
sentence  in  the  ecclesiastical  court,  which, 
whilst  in  force,  was  conclusive ;  and* of  courso 
dismissed  the  plaintiff's  claim ;  and  tbe  intent 
of  that  appeal  was  to  suspend  and  reverse  that 
sentence ;  yet  while  it  stood  unreversed  it  waa 
conclusive,  the  fact  of  marriage  was  open  t6  na 
examination  in  any  court  whatsoever.  This  ia 
only  an  affirmance  of  tbe  principles  of  tbe  law, 
and  the  doctrine  found  in  the  determinations  of 
a  thousand  cases  which  the  books  furnish. 

My  lords,  it  is  not  peculiar  to  the>  case  of 
marriage;  it  is  the  same  in  other  instancea 
where  the  ecclesiastical  courts,  have  the  juris* 
diction  ;  it  is  so  in  the  pfobate  of  wills,  it  is  so 
in  tbe  granting  uf  letters  of  administration :  if 
a  wil.l  is  forged,  if  a  will  is  fraudulently  ob* 
taiued  of  a  personal  estate,  of  which  the  £c* 
clesiastical  Court  has  the  jurisdiction  ;  if  that 
court  has  grante<i  a  probate,  it  is  not  open  to 
a  court  of  common  law,  it  is  not  open  to  a 
court  of  equity,  to  enter  into  the  fraud  made 
use  of  in  obtaining  the  will,  or  to  the  forgery 
committed  upon  a  testator.  I  shall  refer  your 
lordships  to  a  case  or  two  upon  that  bead  :  thai 
of  Noel  and  Wells,  in  first  Levioz's  Reporta 
235,  io  tbe  19lh  of  king  Charles  the  second: 
it  was  an  action  brought  by  the  executrix  of 
the  husband,  and  upon  the  trial  tbe  plaintiff 
produced  the  probate  of  the  will  in  evidence. 
The  defendant  insisted  the  will  was  forged  : 
and  the  chief  justice  before  whom  it.was  tried 
was  of  opiuiou,  he  could  not  give  such  evidence 
directly  against  the  seal  of  the  ordinary,  in  any 
things  within  his  jurisdiction :  upon  which  a 
case  was  made  for  the  opinion  of  tlie  court,, 
and  a  verdict  was  for  the  plaintiff,  and  the  court 
held  that  the  chief  justice  at  the  trial  bad  done 
right  in  rejecting^  the  evidence  of  tbe  forgery, 
that  no  such  evidence  ought  to  be  given  till 
the  probate  was  repealed  :  they  might  indeed, 
hy  proving  the  seal  of  the  ordinary  forged, 
have  relief ;  but  if  the  seal  of  the  ordmary  waa 
genuine,  then  whatever  forgery  or  fraud  waa 
committed,  it  was  not  open  to  the  e|[aminalioBi 
of  a  common-law  court. 

My  lords,  the  same  doctrine  is  to  be  found 
in  the  case  of  Bran&by  and  Kerrick  and  others, 
which  was  determined  by  the  House  of  Lords* 
It  was  stated  in  that  case,  that  one  Robert 
Bransby,  tbe  complainant's  sou,  being  intitled 
to  the  reversion  of  a  freehold  and  copyhold 
estate  expectant  upon  tbe  death  of  tbe  com- 
plainant, made  bis  will;  by  which  he  gave  all 
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bis  refti  m^  .personftl  estate  to  the  defendant 
Kerrick,  and  made  him  bh  ezeeutor,  vrha 
pre? ed  tbe  will  in  the  Ecclesiastical  Court,  in 
oommon  form :  afterwards,  in  a  contest  in  the 
Ecclesiastical  Court  tonchinf  tbe  ^liditv  of 
that  will,  a  sentence  was  given  in  favoui^  or  the 
wilt  in  the  year  1716.  Bransb^,  tbe  father, 
filed  a  biR  in  Chancery,  to  set  aside  the  will  for 
fraud  and  ioDpositioa.  Witnesses  were  exa- 
mined, and  many  acts  and  circumstances  of 
knposrtion  were  proved  upon  the  defendant. 
The  cause  came  to  be  beard  before  lord  Mac- 
elesiield,  then  chancellor,  upon  the  14th  of 
Kovember  1718,  when  his  lordship,  struck 
With  the  monstrous  fraud  and  iniqutty  of  the 
tnnsaction,  declared  the  executor  snoiild  stand 
as  a  trustee  fcir  the  next  of  kin.  Upon  appeal, 
the  House  of  Lords  reversed  tbe  decree,  upon 
the  ground  that  it  was  not  competent  to  a  court 
of  equity  to  examine  into  fraud  and  imposition 
in  a  will  touching  personal  estate;  that  the 
conrt  of  ecclesiastical  jurisdiction  had  decided 
that  point ;  that  it  was  no  longer  open  to  dis- 
cussion. 

My  lords,  the  same  rules  obtain  with  respect 
to  every  court  of  competent  jurisdiction,  whe- 
ther foreign  or  domestic :  we  give  credit  to  the 
decisions  of  all  foreign  courts  in  points  within 
Ibdr  proper  jurisdiction,  and  do  not  examine 
into  tne  facts,  but  are  condoded  by  the  sen- 
tence. I  win  only  refer  your  lordships  to  a 
case  in  sir  Thomas  Raymond's  Reports  473. 
In  the  war  between  the  Dutch  and  the  French 
in  the  time  of  Charles  the  second,  a  ship  was 
•eized  by  the  French  as  a  Dutch  ship,  and 
condemned.  The  ship  being  In  truth  English, 
.  the  purchaser  under  the  French  condemnation, 
brought  the  ship  into  England,  where  the  right 
owner  seized  her:  upon  this  an  action  was 
brought  by  tbe  purchaser  under  the  condem- 
nation. The  defendant,  the  original  owner, 
offered  to  prove  his  property,  and  that  tbe  ship 
was  never  a  Dutch  ship,  nor  was  liable  to  be 
taken  and  condemned  by  the  French:  but 
what  said  the  court?  We  must  give  credit  to 
the  condemnation  of  the  court  in  France ;  we 
are  forced  to  give  credit  to  and  belieTO  that  this 
ship  was  in  the  condition  of  a  Dutch  ship,  and 
autyect  to  a  condemnation :  and,  upon  the 
ground,  that  if  a  court  of  competent  jurisdic- 
tion gives  a  sentence,  all  other  courts  must  be 
bound  by  it,  the  Englishman  was  precluded 
from  asserting  his  right.*  It  was  the  same 
upon  a  case  of  an  insurance,  wlych  will  occur 
to  some  of  your  lordships,  where  tbe  ship  was 
warranted  Swedish,  and  condemned  in  the  war 
between  England  and  France:  the  parties 
were  concluded  from  insisting  that  the  ship  is 
any  longer  Swedish  or  a  neutral,  because  a 
court  of  competent  jurisdiction  had  decided  tbe 

*  See  9  Ld.  Raym.  893.  Carthew  32.  Rex 
•.  Raines,  1  Ld.  Raym.  S62,  12  Mod.  136. 
Oddv  9.  Bovill,  2  East  476.  See  also  that  case 
oiled  in  13  East  473  ;  and  the  other  cas^s  upon 
this  subject,  cited  by  Jllr.  Hargra?e  in  bis 
Trtatist. 


matter.  The  same  law  holds  in  respect  to  the 
courts  of  Admiralty :  whether  prize  or  pot 
prize,  belongs  to  the  Court  of^  Adnsiralty  ; 
jurisdiction  of  that  court  decides  upon  the  sub- 
ject ;  though  they  have  given  a  wrong  deci« 
sion,  though  the  facts  did  not  warrant  it,  though 
the  judge  has  done4t  corrUptly,  yet  it  is  a  sen- 
tence which  the  common- law  courts  mnst  be 
bofand  by,  wherever  it  comes  in  litigation  here  : 
and  I  have  known,  in  point  of  experience,  in  an 
action  of  trespass  brought  here  for  seizing  a 
ship,  where  it  has  been  before  a  Court  of  Ad- 
miralty and  received  a  decision^  that  the  court 
of  common  law  no  longer  entertains  the  cause» 
for  the  Question  of  prize  or  not  prize  is  pecu- 
liarly belonging  to  the  admiralty  jurisdiction, 
and  you  give  faith  and  credit  to  that  jurisdic- 
tion. I  might  refer  your  lordships  too  (but 
the  cases  are  innumerable  upon  the  subject)  to 
that  of  Burroughs  and  Jamineau,  in  Strange, 
233,  which  was  upon  a  bill  of  exchange,  where, 
by  a  peculiar  local  custom  within  Leghorn, 
It  is  competent  to  tbe  acceptor  of  a  bill,  by  a 
judgment  of  the  court,  to  have  his  acceptance 
annulled,  if  the  drawer  becomes  bankrupt  be- 
fore tbe  bill  be  payable.  There  is  no  such  law 
in  this  country  ;  yet,  giving  credit  to  the  sen-* 
tenceof  that  court,  the  Court  of  Chancery  here 
would  not  send  it  to  a  trial  at  law,  but  deter- 
mined upon  the  point,  that  the  sentence  in  that 
court  was  decisive  upon  the  subject,,  it  being  a 
matter  within  their  jurisdiction. 

My  lords,  in  almost  every  esse  where  judg- 
ment, or  records  of  other  courts  have  been  the 
subject  of  discussion^  tbe  sentences  of  the  Ec- 
clesiastical Court  have  always  been  cited  and 
argued  from  as  conclusive  upon  the  subject  of 
dbpute,  and  the  courts  have  uniformly  attopted 
those  cases  as  law ;  but  the  attempt  has  ever 
been  to  distinguish  cases  immediately  before 
the  court  from  those  determined  by  the  eccle- 
siastical jurisdiction.  Your  lordships  will  find 
much  of  that  in  the  case  of  Philips  and  Bury, 
in  Skinner,  468. 

My  lords,  there  was  a  very  late  case  deter- 
mined in  the  court  of  Common  Pleas,  and 
which  is  now  got  into  print,  reported  bv  Mr. 
Serjeant  Wilson,  which  is  Biddulph  and  Alher. 
It  arose  unon  a  question  of  claim  by  the  duke 
of  NorfolK  to  all  wreck  within  tbe  rape  of 
Bramber,  in  Sussex,  which  was  proved' by 
many  records:  it  was  a  question  wh^her  those 
records  were  admissible,  or,  if  admissible,  were 
conclusive  evidence.  The  counsel  who  argUed 
in  favour  of  those  records  and  the  conclusion 
which  was  to  arise  from  them,  compared  them 
to  the  case  of  ecclesiastical  sentences,  and 
would  gladly  have  brought  those  records  with* 
in  that  rule.  The  Court  in  that  case  acknow« 
ledged  the  argument  profier.  with  respect  to  tbe 
Ecclesiastical  Courts.  The  Court  admitted 
that  tbe  sentence  of  an  Ecclesiastical  Court,  in 
a  matter  whereof  they  have  the  sole  cogni* 
zance,  is  conclusive  evidence,  and  parole  evi* 
deuce  shall  never  be  received.  My  lords,  there 
is  a  manuscript  note  in  being  of  what  the 
judges  particalArly  saki ;  and  I  find  it  was 
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fMoe  if M  eMMshitivef^  bj  Ibe  leuwd  chief  j«»^ 
tiMf  who  thM  ^rMidcd  ia  ihe  Coiii^:  he  Mjt, 
If  tiiere  is  %  nenleiiee  m  m  Eoetesrnticsl  Court 
^MlirriBg^  ft  marriaift-^fdr  iosttoce,  if  it  couNJ 
to  prote^l  by  a  hufidreil  witoeMM  that  the 
parfiev  «ei«  n^ter  wUhin  500  miles  of  each 
oilier,  than  eridMice  ie  not  to  be  receiTed,  but 
th«  JodgfineDt  of  the  fioelemftical  Court  is 
ooMuSite  o|»on  the  point.  In  many  of  the 
eiate  I  hare  cited  to  yoor  lordships,  the  qiies- 
Ikm  came  directly  before  the  Court,  and  re* 
eetved  a  solemn  discutision:  in  some  the  doc- 
trine baa  been  recognized  ;  in  none,  nor  in  any 
eaae  that  I  know  o^,  has  it  erer  been  doubled. 
My  lords,  tboagh  tlie  cases  respect  civil  suits, 
I  trust  that  no  real  groand  of  distinction  can  be 
made  between  ctiroioal  andoiril  proceeding;B: 
in  civil  suits,  coarts  ^  as  lar  as  possible  to  re- 
lieve claims  founded  in  equity  and  justice ;  in 
eriminal  cases,  the  leaning  is  always  to  the 
detendanls;  and  therefore  I  should  x  conceive 
ancb  evidence  atronger,  in  a  criminal  prosecu- 
tion, in  favour  of  innocence 

JMy  lords,  I  will  take  the  liberty,  however, 
«if  reminding  your  lordships  of  two  or  three 
eases  in  criminal  law,  where  the  same  doctrine 
has  been  estaUisbed,  and  the  acts  of  the  Ec- 
clesiastical Court  deemed  conclusive  upon  the 
subject,  until  reversed  by  appeal.  My  tords, 
in  the  1st  volume  of  sir  John  Strange's  Re- 
ports, 481,*  your  lordships  will  6nd  a  iMe  that 
happened  at  the  Old  Bailey  in  the  8th  of 
George  the  Ist ;  it  was  an  indictmant  for  forg- 
ing a  wiH  of  a  personal  esUte.  On  the  trial, 
the  forgery  was  proved ;  but  the  defendaot 
protklBiiig  a  probate,  that  was  held  to  be  eoa  • 
elusive  evideoee  in  support  of  the  will,  and  the 
defendant  was  acquitted.  This  your  Jordsiirps 
see  was  a  proseeulion  for  a  very  serious  offeace 
indeed  ;  a  prosecution  for  the  forgery  of  a  wiN : 
the  forgery  is  stated  to  have  been  actually 
proved  at  t  be  trial,  but  upon  the  production  of 
a  probate  from  the  Ecclesiastical  Court,  whose 
deeisiono  are  final,  and  conclusive  upoil  such 
subjects,  the  defendant  was  acquitted,  and  the 
evidence  of  the  forgery  rejected.  It  ought  not 
to  have  been  received,  if  thatcircumstanoa  of 
the  probate  had  been  discovered  sooner  to  the 
Court;  but  the  defendant,  perhaps  conceiviiig 
that  tliere  could  be  n^  evidence  to  affect  him 
with  the  guilt  of  fbrgefy,  withheld  the  probate; 
whatever  mifbt  be  Sie  reason,  it  is  immaterial, 
he  produced  It  in  time  to  save  hiniself ;  for  you 
must  receite  a  probate  in  the  Eoclesiattical 


«.TIiis  waslHo  esse  of  the  King  and  Vin« 
sent,  as  !#  wbicb,  see  the  remarks  which  were 
mada  is  the  aiguments  on  the  part  of  the  pro- 
,  seeotSoo  in  the  case  before  ua.  See,  too,  East's 
Fl.  Cr.  chf.  19,  s.  4S,  the  various  cases  stated 
by  Mr.  Hargrave  in  his  learned  Dise6urse  al- 
isady  meationed,  and  the  nasons  for  the  appel- 
kaia  in  Bouebier  and  others  v.  Taylor.  These 
reasoua  weiw  writteu  by  Mr.  Hargraire,  and 
s*0h  of  them  as  n»liiie  t»the  muttar  bafort  us, 
flte  idaeftadi*  ttet  tv«MiN« 
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Court  againat  the  testimotty  of  ten  tbousaMl 
witneases. 

Your  lordships  will  find  the  same  doctrine  iu 
the  same  book,  Ist  sir  John  Strangers  ReportSi 
in  the  case  of  King  and  Roberts,  where  that 
defendant  exhibited  a  will  in  Doctors  Com^ 
mons,  as  executor,  and  demanded  probate  ( 
after  long  contest,  it  was  determined  in  favour 
of  the  plaintiff;  and  upon  an  ap|)eal  to  the 
Delegates,  this  sentence  was  confirmed  ;  after 
the  sentence,  the  parties  who  had  brought  it 
'about  fell  out  amongst  ihenoselves,  and  disco* 
vercd  that  the  will  which  had  been  proved  was 
a  forgery.  The  manner  of  giving  relief  was  to. 
grant  a  commission  of  review ;  but  the  person 
who  had  been  disappointed  and  injured  by  tbif 
forgery,  also  preferred  a  bill  of  indictment 
against  the  persons  concerned  in  the  act  ef 
forgery.  The  chief  justice  refused  to  try  the 
cause  whilst  the  sentence  was  in  force,  but  iiv- 
sisted  that  it  should  stand  off  till  the  sedledce 
was  laid  out  of  the  case  by  the  decision  of  the 
commissioners  under  that  commission  of  re» 
view.  My  lords,  in  this  your  lordships  find 
the  doctrine  recognised  in  the  strongest  manner. 

The  next  case,  which  came  before  the  court 
pf  King's-bench,  isthe  King  and  Oardell.*  It 
was  an  indictment' prosecuted  by  Mr.  Craw- 
ford, a  fellow-commoner  of  Uoeen's  college, 
for  assault  upon  him.  At  the  trial  of  the  in- 
dictment, the  defendant,  who  had  acted  by  the 
orders  of  the  college,  produced  the  acta  of  the 
college  by  which  Mr.  Crawford  was  expelled. 
He  came  into  the  garden  of  the  college  after* 
wards  with  an  intent  to  take  pqssession  of  his 
rooms,  and  the  officer  of  the  college  took  hoU 
of  him,  and  conducted  him  out  of  the  limits  of 
the  college ;  and  this  was  the  assault  in  that 
indictment,  and  which  was  in  point  of  law  an 
assault ;  and  unless,  the  defeiidant  had  a  db-* 
fence,  or  aa  excuse  for  his  acts,  he  must  have 
been  found  guilty.  The  act  of  expulsion  was 
given  in  evidence.  An  offer  was  made  by  Mr. 
Crawford  to  prove  the  invalidity  of  those  acta, 
that  by  the  constitution  of  thia  college  more 
persons  were  necessary  to  concur  in  an  act  of 
expulsion  than  liad  been  present  at  that  time, 
and  other  objections  were  made  fo  the  validity 
of  those  acts.  The  learned  judge,  before  whom 
that  cauae  came  to  be  tried,  conceived  himself 
concluded  upon  this  subject;  that  aa  the  col  ^ 
lege  had  the  sole  jurisdiction  of  the  causa,  tbdr 
decision  waa  conclnaive  upon  him;  and  it  did 
not  signify  upon  what  grounds  they  had  gone^ 
for  the  efliect  of  their  judgment  waa  an  excuse 
of  the  defendant,  and  so  long  as  it  remained 
unimpeached,  and  unreversed  in  the  proper 
course,  there  could  be  no  doubt  but  It  furnished 
protection  to  the  defendant,  or  'to  speak  n^ore 
properly,  a  defonca  against  this  mdictmeut. 
This  doctrine^ not  befng  satisfactory  lo  the 
ganUeman,  he  brought  U^  burineas  before  the 
court  of  King'a-bemsh  \  and  that  Court  wenb, 

imanimoualy  of  o^nion,  that  the  Court  had 

.    -  .1  ■ — * — • 

*  See  the  Case  of  CoUett  v.  laiid  Keith,  % 
East,  sao. 
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done  right  at  the  trial  of  the  cauM  to  reject  all 
evideoce  upon  the  ground  of  these  acts  of  ex- 
pulsion ;  that  the  acts  thenaselv^,  being  within 
the  jurisdiction  of  the  college,  were  sufficient 
for  the  defendant  to  avail  himtelf  of;  and  that 
it  was  not  competent  to  the  prosecutor  of  that 
indictment  to  shew  to  the  Court  that  these 
were  not  regularly  or  orderly  done,  or  that  they 
were  invalid  in  any  respect  whatsoever.  My 
,  lords,  in  that  case  the  general  doctrine  was  re- 
cognized, that  in  all  courts  of  competent  jiiris- 
diction  their  acts,  however  wrong  they  are,  yet 
while  they  remain  in  force,  are  conclusive 
Upon  every  other  court :  the  cases  of  eccle* 
•iastiqal  sentences,  and  many  others^'were  then 
^ntioned. 

I  might  refer  your  lordahips'  memory  to  the 
Mses  in  Exchequer  seizures,  where  condemna- 
tions are  given  conMantly  without  a  deience 
•I  most,  and  yet  all  other  courts  are  concluded 
by  them.'  ft  has  been  thought  so  extremely 
bard  a  doctrine,  .that  judges  have  wished  for 
the  liberty  of  examining  into  the  fact,  and  to 
have  the  matter  fully  discussed  in  the  courts ; 
yet  when  0>e  matter  came  to  he  fully  argued, 
the  result  has  ever  been,  that  the  judgment  has 
been  found  conclusive  upon  all  other  courts 
whatever. 

My  lords,  under  these  authorities  for  a  suc- 
cession of  ages,  1  confidently  rest  that  your 
lordshipa  will,  in  the  present  cause,  conceive 
the  seoteuce  of  the  Ecclesiastical  Court  now 
produced,  in  a  Case  clearly  within  their  juris- 
diction, in  a  case  in  which  they  have  the  sole 
/jurisdiction,  to  be  conclusive ;  no  courts  what- 
ever have  a  direct  cognizance  of  marriage  but 
the  Ecclesiaatical  Court.  Suppose  a  person 
without  any  grounds  whatever  claims  a  mar- 
riage ;  it  may  be  highly  injurious  to  the  lady  ; 
she  has  no  remedy  but  by  resortin^f  to  an  ec- 
clesiastical court,  because  there  is  no  other 
^ourt  that  can  bring"  the  matter  immediately 
and  directly  in  question :  if  a  woman  separate 
from  her  lawful  husband,  what  court  is  there 
to  compel  ber  to  cohabit  with  him  but  the  oea- 
;  mire  of  the  Ecclesiastical  Court?  It  is  that 
forum  which  the  constitution  of  this  country 
bat  intrusted  with  the  decision  of  the  legality 
•f  marriages. 

As  these  are  not  to  be  found,  in  common- 
law  or  ecclesiastical  courts,  any •  decision  coB- 
Irarv  to  those  I  have,  with  great  deference,  al- 
ready submitted  to  your  lordships'  considera- 
tion, I  trust  your  lordships  will  give  that  de- 
termination upon  the  validity  and  effect  of  this 
•entenoe,  which  courts  of  law  have  ever  done, 
vhen  a  sentence  of  the  same  kiud  has  been  a 
natter  of  discoasion. 

Mr.  MantfiM  [now  (1813)  Loid  Ch.  Just. 
ofCB.]'  My  lords;  I  am  also  to  trouble 
'your  lordships  in  support  of  that  sentence, 
irfaich  has  been  offered  to  yon  as  conclusive 
«pon  the  present  occasion.  The  sentence  hav- 
ing been  read  to  your  lordships,  you  are  now 
apprised  ofthe  contents  of  it  The  proceediotfa 
ii  the  Eooleiiastkal  Coart,  of  which  the  noUa 


lady  at  the  bar  hopes  to  avail  lieraelf,  be^ia«  as 
vour  lordships  have  heard,  by  a  complaint  on 
her  part,  that  Mr.  Hervey  di<C  before  that  suit 
was  commenced,  improperly  and  without 
ground  lay  cUim  to  her  as  his  wife ;  in  other 
words,  in  the  language  used  in  that  court,  that 
he  did  jactitate  that  the  lady  waa  his  wife* 
The  auit  being  t|ius  began,  the  next  proceed- 
ing in  it  is  in  the  common  way,  where  a  person 
thus  called  upon  means  to  insist  upon  a  mar- 
riagec  The  defendant  in  the  suit  admits  that 
he  did  claim  the  lady  as  his  vrife,  and  contends 
that  be  had  a  right  to  do  so,  because  he  waa 
lawfully,  married  to  heK  Such  being  bis  alle- 
^tion,  her  ladyship's  answer  to  it  is,  that  tbera 
M  no  foundation  for  his  claim ;  that  she  is  not» 
that  she  never  was  his  wife ;  and  she  stales  in 
the  allegations  made  by  her,  which  your  lord« 
shiptf  have  heard,  a  great  variety  of  particuhirs 
during  a  very  long  period  of  her  life,  in  which 
in  the  most  public  manner,  and  upon  the  most 
important  occasions,  she  waa  universally  re- 
puted, received,  and  acted  aa  a  single  woman. 
After  this  allegation  of  hers,  tlie  next  proceed- 
ing was  to  examine  a  great  variety  of  wit- 
nesses, upon  the  result  of  whose  testimony  Ibl* 
Ipws  that  which  is  the  important  part  of  the 
business,  that  is,  the  sentence  of  the  ecclesiaa- 
tical judge ;  which  sentence  pronounces  in  the 
same  way  in  this  as  in  all  other  suits,  where 
two  parties  litigate  a  marriage  claimed  on  one 
side  and  denied  on  the  other— that  these  two 
parties  were  free  from  any  matrimonial  con- 
tract. If  that  sentence  is  to  have  the  force 
which, 
on  this  side 

will  of  course  follovf ,  that  this  indictment  must 
fall  to  the  ground ;  because  tlie  sole  foundalba 
of  the  criminal  charge  is  the  supposed  nMir- 
riage  with  Mr.  Uervey,  which  this  sentence^ 
if  conclusive,  must  unanswerably  prove  never 
'to  have  existed.  It  must,  we  submit  to  your 
lordships,  follow  as  a  consequence,  that  tliis  is 
the  proper  place  and  point  of  time  to  stop :  it 
would  be  to  no  purpose  for  vour  lordships  to  sit 
here  to  hear  a  long  story,  the  olgect  of  whicbi 
when  the  sentence  was  concF&vive,  would  only 
be  to  give  pain  to  one  whose  sufferings  no  on^ 
would  wish  to  encrease,  and  at  last,  after  it  had 
been  beardi  no  possible  good  effect  coiild  fol* 

Sw  from  it.  As  evidence  ought  not  to  be  beards 
this  sentence  is  conclusive,  because  it  wauld 
be  bearing  that  which  could  have  no  intention, 
no  weight,  no  consequence ;  so  it  would  bp 
nugatory  to  state  it,  and  every  body  would  wish 
to  decline  the  hearing  it  for  the  reasons  to 
which  1  alluded ;  and  I  am  persuaded,  aot  only 
fur  the  sake  of  the  noble  lady  Ht  the  bar,  hot 
for  the  sake  .of  preserving  that  which  every 
one  will  always  think. of  ^reat  importance,  that 
is,  uniformity  in  legal  decisions  and  judicatnret, 
that  this  sentence  ^ust  upon  this  occasion,  as 
I  believe  on  every  one  has  been  in  wbidi  any 
such  sentence  has  ever  been  produced  in  .a 
court,  be  deemed  decisive  and  unanswerable* 

My  lords,  that  it  ought  to  be  so  upon  this 
oocanofip  I  wiUfiniendaifoiic  to  ihew  loyour 


it  is  apprehended  by  those  who  sit 
B  of  the  bar,  by  hiw  it  must  have,  it 
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lordships  by  considerio^  th6  natare  of  that  act 
of  pariiaroeDt  upon  which  the  present  'prose- 
Gtition  is  founded,  and  the  state  of  the  lai?  be- 
fw%  that  act  of  parliament  was  made. 

My  lords,  the  act  of  parliament  creates  no 
new  offence ;  it  punishes  nothing  but  irhat  was 
punishable  before,  a  second  marriage  while  a 
Ibraier  existed:  taking  a  second  husband  or 
wife  while  there  was  a  former,  in  being,  was 

.  undoubtedly  an  oflence  long  before  this  statute 
of  kin^r  James  the  first;  indeed  as  long  as  the 
ecclesiastical  constitution  of  this  country  has 
subsisted.  This  act  of  parliament  makes  no 
other  alteration  in  the  taw,  but  as  it  subjects 
persons  <^mmittiog  this  offence  to  temporal 
prooecution  and  punishment ';  before  this  act, 
such  an  offence  could  only  be  the  object  of  ec- 
clesiastical censure  and  punishment;  but,  my 
lords,  the  makers  of  this  statote  ne?er  dreamt, 
that  they  were  in  auy  respect  altering  the  ec- 
dteiastical  constitution  of  this  kingdonr;  that 
they  were  in  «ny  instance  invading  or  brnking 
in  upon  the  rights  of  the  ecelesiastical  courts: 
M>  such  thinpr  is  to  be  fbund  in  the  statute; 
nothing  is  to  be  collected  from  that.  Indeed, 
if  you  might  collect  from  the  preamble  to  the 
act  of  parliament,  it  will  appoir  to  everyone 
who' reads  it,  that  it  was  not  in  the  imagination 

•  of  those  who  framed  this  law,  that  a  second 
masriage  could  be  made  the  oligect  of  panisb- 
ment,  where  there  had  been  a  sentence  which 
nrcTented  a  supposed  former  marriage  being 
binding  opon  the  paHies.    %Vhen  I,  say  that,  I 

,  allude  to  the  exceptions  in  the  act,  which  make 
no  part  of  your  lordships'  present  considera- 
tMn.  But  besides  that,  the  preamble  of  the 
act  tells  your  lordships  what  it  was  that  the 
makers  of  it  had  in  view :  the  preamble  tells 
your  lordships,  that  divors  evil-disposed  per- 
sons being  married,  mn  out  of  one  county  mio 
another,  or  into  places  where  they  are  not 
knowDy  and  there  become  to  be  married,  hav- 
ing another  husband  or  wife  living,  to  the  great 
disploasnre  of  God,  and  utter  undoing  of  divers 
Imnest  omu's  children  and  others.  Now  it 
never  was  supposed  by  the  makers  of  this  act 
of  parliament,  that  the  persons  described  in  the 
preamble  of  it  would  go  through  the  fbrm  and 
ceremony  of  a  trial  and  litigation,  and  obtain  a 
decision  mthe  Ecclesiastical  Court,  before  such 
seoend  marriage  was  to  Uke  effect,  which  was 
to  be  the  Object  of  this  law :  but  it  is  enough 
that  in  this  statute  there  is  not  any  thing  that 
tends  to  diminish  or  break  in  upon  the  domi- 
nion of  the  Ecclesiastical  Court;  but  that  the 
statnte  lefl  those  courts  and  the  law  relating  to 
thea  juat  in  the  same  situation  as  they  were 
before.  Now  if  this  was  an  offence  before  the 
act,  how  waait  punishable P  What  would  have 
been  the  operation  of  soch  a  sentence  before 
this  law  ?  Unquestionably,  a  person  Uking  a 
second  hnsbaad  or  wile,  the  nrst  being  Kving, 
Biglit  have  been  made  the  subject  of  punish* 
ment  in  the  eoclesiaBtical  courta.  Let  me  sup- 
nase  a  prosecution  commenced  for  that  porpoae 
hj  tho.  taeend  hosband  or  wife,  the  first  bus- 
ted or  wtfi  being  living:  theae  wlio  stand 
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near  me,  who  are  much  better  acquainted  wHh 
the  proceedings  of  the  Ecclesiasticw  Court  than 
myself,  will  tell  your  lordships,  tbat,  so  long 
as  this  sentence  remains^  the  relation  of  hos- 
band and  wife  could  not  exist,  which  alono 
roust  be  the  foundation  of  a  prosecution ;  for 
taking  a  second  husband  upon  this  statute,  the 
act  upon  which  the  whole  proceeding  is  found* 
ed,  having  made  no  alteration  in  the  case,  the 
law  remains  the  same.  It  -does  not  jfbllow 
from  thence,  nor  are  your  lordships  to  suppose 
it,  that  soch  a  sentence  as  this  would  in  the 
Ecclesiastical  Court  have  made  adultery  law* 
ful,  or  have  made  a  marriage  with  a  second . 
hosband  or  wife  a  good  one :  certainly  not ;  but 
while  the  sentence  subsisted,  it  would  have 
proved,  that  there  was  no  first  marriage  at  any  ^ 
time  by  any  parties  interested.  Such  a  sen- 
tence as  this  msy  be  undone ;  it  is  a  funda^ 
mental  rule  in  all  matrimonial  causes  in  the 
ecclesiastical  courts,  that,  in  their  language,. 
*  aententia  contra  matrimonium  non  transibit  in 
'  rem  judicatam.'  The  issue  or  the  kindred  of 
persons  intitled  to  estatea  may  have  a  variety 
of  reasons  for  impeaching  marriages.  As  io 
the  continuing  in  a  aecond  marriage,  the  con- 
tinuing in  adultery,  the  repeating  it  is  only  an 
increase  and  aggravation  of  sin  where  the€rst 
marriage  ought  to  have  prevented  it.  At  any 
time  there  may  be  a  suit  to  restore  and  set  up 
a  first,  marriage,  which  has  been  undone  by  % 
Sentence  by  accident,  by  mistake,  by  collusion,  . 
or  firom  any  other  reasoa  not  satisfactory.  If 
all  the  evidence  that  could  have  been  had  re* 
spectin^  the  marriage  has  not  been  laid  before 
the  spiritual  judge,  any  party  who  has  any  in* 
terest  nbay  at  any  time  again  apply  to  that 
court,  again  institute  a  suit,  offer  new  evidence, 
have  that  which  has  been  already  heard,  heard 
again,  that  the  marriage,  if  it  did  really  exist, 
may  be  established  by  a  sentence  of  that  court: 
this  is,  1  believe,  clear  law,  and  undoubted  in 
that  judicature.  If  it  is,  then  your  lordahips' 
are  not  to  conclude,  that  by  any  sanction  which 
you  give  this  sentence,  you  either  authorize 
adultery,  or  give  effect  to  second  marriages 
while  first  marriages  subsist;  nO,  at  any  time 
that  firftt  marriage  may  be  established  notwith* 
standing  a  sentence  against  it,  when  any  perscm 
shall  thmk  fit  in  a  legal  way  in  such  judica- 
tures to  impeach  that  sentence :  but  all  that  ia. 
contended  for  is,  that  while  that  sentence  re- 
mains,  the  iliatter  is  concluded ;  the  marriage 
cannot  be  proved  to  exist ;  the  relation  of  hus- 
band and  wife  is  destroyed. 

My  lords,  if  this  which  I  have  now  aub-. 
mitted  to  your  lordships  be,  aa  I  apprehend  it 
is,  well  founded  in  the  known  practice^nd  hiw 
of  these  courts,  the  consequence  I  trust  will  be, 
that  this  sentence  must  now  have  the  effect 
under  a  prosecution'  upon  the  present  act  of 
parliament,  as  it  would  have  had  in  a  prooe- 
cution in  the  Ecclesiastical  Court  for  an  adol* 
tery,  or  a  crime  against  the  first  marriage.  In 
that  judicature,  the  only  one  which  by  the  laws 
of  this  country  baa  a  reguUr  jurwiiction  to 
enqnire  into  nsrrisgesi  by  a  solemn  jodgnentr 
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these  twf  fiMtiM  nre  dtriared  not  to  he 
iM ;  tiiat  woM  have  been  mi  answer  to  soy 
wosecution  before  the  statoie.  The  statute 
fesf es  the  power  of  the  eoclestasiieal  courts  ex- 
adly  OS  k  was  Jbefore ;  leaving  it  so,  a  senteiioe 
^nottiieed  by  that  eourt  io  a  cause,  in  which 
It  baf  clear  jurisdictioo,  must  I  apprehend  be 
deeisise.  But,  oiy  lords,  it  is  undoubted.  Va- 
rious cases,  which  I  shall  not  trouble- your 
leedsbips  witJi  the  repetition  of,  hove  been  men- 
tiened,  wbicb  prove  that  to  no  purpose  can  this 
iMible  lady  at  ttie  bar  and  Mr.  Hervey  be  con* 
aidered  as  man  and  wife,  or  proved  to  be  man 
and  wife  while  this  aentencr  subsists.  No  con- 
juftal  duties  can  he-  exacted  from  one  to  the 
other ;  was  a  wile  etarvio|^  in  tbe  streets,  she 
cpiild  not  in  any  way  oblige  him  to  contribute 
to  lier  support.  Wliilst  such  a  sentence  re- 
mains, the  woman  cannot  be  a  wife  for  any 
beneficial  purpose  resulting  from  matrimony: 
and  it  will  be,  1  believe,  difficalt  to  point  out 
one  for  nbicb  she  can  be  a  wife,  unless  it  be 
lor  the  single  purpose  of  subjecting  her  to  be 
punished  as  a  felon  for  marrying  a  second  hus- 
band. I  can  hardly  believe  that  any  human 
creature  can  be  found,  who  would  wish  that 
the  noble  lady  at  jronr  bar  should  for  this  pur- 
pose alone,  abd  in  this  single  instance,  >  be 
deemWl  a  wife,  when  she  can  be  in  no  other. 
But  if  there  be  any  who  wish  it,  I  am  satisfied 
Toqr  lordships,'  %iiahes  will  go  along  with  the 
^  law  as  I  understand  it  to  be,  if  the  law  be  so: 
and  that  it  will  be  Tery  difficult  to  cooviace 

£rar  lordships,  that  she,  who  was  not  a  wife 
r  any  other  purpose,  should  be  deemed  a  wife 
in  order  to  be  subjected  to  criminal  punishment 
fiir  an  open,  an  avowed,  and  by  her  thought  an 
honourable  marriage  with  a  noble  duke. 
'  ^  My  lords,  in  every  instance  in  wbicb  sn  issue 
ill  the  temporal  courts,  in  the  courts  of  com- 
Bion  law,  is  joined  upon  matrimony,  where  a 
marriage  is  insisted  upon  on  one  side  and  denied 
on  the  other ;  in  every  instance  of  that  sort  we 
know  the  temporal  courts  decide  not;  they 
■end  to  the  spiritual  courU  to  have  the  matter 
enquired  into  and  decided  upon;  nothing  is 
more  clear  tban  that  rule  of  law.  So  it  is  in 
cases  of  dower;  where  dower  is  claimed  by  a 
widow,  where  it  is  denied  that  she  was  ever 
lawfully  married  to  lier  husband,  the  temporal 
court aajrs,  it  has  no  power  to  enquire  into  the 
matter,  it  must  refer  it  to  the  spiritual  court ; 
ftod  the  decision  of  the  bishop  is  final  upon  the 
WHot  It  is  not  only  in  the  case  of  marriage, 
but  in  other  cases,  that  the  decision  of  the  Bc- 
d^stical  Court  ia  the  only  eoropelent  one, 
and  is  final,  end  conclusive  to  all  purposes :  ap 
if  is  upon  questions  of  legitimacy,  where  baa- 
tardy  ia  alledged  and  denied  ;  tlie  common-law 
oonrts  decide  not  the  point ;  they  send  it  to  the 
Eedesiastical  Court ;  so  it  is  with  regard  to  the 
probate  of  wilb ;  and  no  case  can  be  stronger 
than  that  which  waa  mentioned  to  your  lord- 
■hipa,  where  even  upon  a  criminal  accusation, 
a  charge  of  ibrgery,  an  accusation  resembling 
the  present,  a  decision  of  the  Bceleriastical 
Cooitia  ferour  of  $  will  w«i  held  tc  he  cpa- 


dueive  evidence  upon  an  iodictmeutferfagery, 
and  that  no  proof  could  be  received  of  the  fed 
of  forgery  in  opposition  to  such  a  sentence.  It 
is  not  only  so  in  these  instances  of  the  Ecdasi- 
astical  Court ;  tliere  are  others  with  rag^ard  to 
captures ;  the 'decisions  of  the  courts  or  Admt^ 
ralty  are  in  like  manner  conclusive :  so  tho 
cotirt  pf  Exchequer,  upon  disputes  conceroiog 
the  revenue :  there  ar«  fiiany  other  inataocea 
which  might  be  nointed  out  to  your  lord- 
ships, in  which,  alter  the  sentences  of  courts 
having  competent  jurisdiction,  all  other  courta 
are  shut  out  from  euquiry  into  the  matter, 
however  it  might  appear  that  «uch  sentenoea 
are  not  founded  in  truth.  This  rule  is  so  dear 
and  so  well  known,  that  1  will  trouble  yoor 
lordships  with  no  psrticular  cases  or  instancea 
in  which  any  such  matter  is  determined  :  hat 
there  are  some  that  have  been  already  men- 
ticMied  to  your  lordships,  and  one  other  which  I 
shall  add,  to  wbicb  i  shdl  beg  your  lordabipa' 
attention  on  account  of  another  view,  which  it  ia 
accessary  fOr  him,  who  would  contend  for  the 
full  force  of  this  sentence,  to  see  this  subject  in. 
My  lords,  it  may  be  aaid,  something  of  that 
has  been  hinted  already ;  much  we  know  has 
been  talked  out  of  doors,  not  all  1  believe  war* 
ranted  by  the  fact ;  but  of  that  now  we  are 
not  to  judge  or  enquire :  but  it  may  .be  aaid,  in 
aaswec  to  these  aigoments  giving  the  utmost 
force  to  such  sentences,  let  them  be  final  and 
conclusive  as  they  may,  yet  if  a  sentence  can  ba 
shewn  to  be  the  eff^t  Of  agreement  and  coUa- 
sion,  that  it  shall  not  be  final,  that  it  ahall  not 
have  a  binding  force,  ff  thoae,  who  are  ta 
argue  against  the  effect  of  this  sentence  in  tha 
extent  in  which  it  is  now  endeavaured  to  ha 
uiged,  should  be  st  liberty  to  aay,  tba^  thay 
would  attempt  to  shew  that  this  sentence  u6w 
in  question  before  your  lordships  was  the  effect 
of  what  is  called  in  the  common-law  courts, 
covin,  or  coHorion ;  if  there  was  any  ground, 
aa  I  do  moat  firmly  believe  there  ia  not,  to  im« 
pute'tbis  sentence  to  any  such  oripnal;  yet 
before  your  lordships,  I  trust  it  will  appear, 
that  this  is  not  the  place  in  which  any  such  col* 
luMon  ought  to  be  enquivad  into.  Tlwsa  courts, 
which  the  constitotion  baa  truated  with  the  ia- 
veatigation  and  dedaion  of  mattera  fdating  la 
marriage,  are  fully  equal  to  the  dedsmn  of  any 
such  odiusion ;  tney  may  undo  their  sentencsa 
where  they  appear  to  be  collnsive :  and  it  is  not 
to  be  presumed  that  any  colluaive  aantencea 
would  be  encouraged  m  those  courta.  Indeed 
there  is  one  strong  and  cog«Bt  reason,  why  no 
such  odiusive  sentnaces  are  Io  be  fearsd  ia 
those  courts ;  'beeauae,  as  1  before  observed  ta 
your  lordships,  a  aentence  there,  though  eon« 
elusive  while  it  stands,  may  at  aay  time  he  at- 
tacked or  impeached  by  those  who  find  an  in* 
terest  in  so  doing ;  and  if  it  may,  then  it  would 
be  idle  for  persons  to  be  cdlusivdy  ahSRiniag  a 
sentence,  when  aay  idationa  that  might  he  af» 
footed  hy  issue  of  a  sacaad  marriage,  ia  ahact,  ' 
aay  parsoa  who  hu  aa  tateMat,  might  orar^ 
tura  aad  destroy  it.  This  at  IcMt  ia  vary  oh* 
viaaiMfoalhaaeatDaooihai  ii  aoar  mgiid  la 
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yonr  ItiMiipi,  and  ihf  rfbrt  of  it  with  ^egwd 
U  lb«  pretcni  |MgD«iMitioD,  that,  if  it  was  to 
•t0|»  the  prtaapt  procecution,  (Ue  utmost  cop- 
«M|o««eo  tbat  would  follow  from  it  would  be 
this,  thai  it  oould  ooly  prevent  sueb  proseeu^ 
tiooa  having  effect  io  cases  in  wbicb  in  truth 
the  partiee,  who  had  to  do  io  tbe  cause  in  the 
Eccleaiaatical  Court,  and  who  obtained  tbe 
seutenoe,  were  ao  circnmstanced,  tbal  it  would 
not  be  theittlervftof  any  bomau  creature  to  en- 
deavour to  undo  their  work :  and  tbat  it  is  not 
one  of  tbat  sort  of  marnages,  such  a  second  mar* 
riaQ^,  aa  it  was  the  object  of  this  temporal  law, 
tbe  statoto  of  Jaonea  the  first,  to  make  tbe  sub- 
^t  of  pttnisbtaent.  It  was  made  on  account 
of  tesnporal  miscbiefs  bappening,  as  recited  in 
tbe  pveanUe.  Although  it  is  mentkmed,  and 
truly  mentioned  in  tbat  statute,  tbat  such  se- 
•oMd  marriages  are  to  tbe  dishonour  of  God» 
and  are  oodoubtedly  high  offences  against  reli* 
gioB,  and  the  holy  ceremony  of  marriage;  yet 
if  tliat  had  been  tbe  only  evil  that  had  been  ap- 
pfebooded  or  found  from  such  second  mar- 
risM,  it  is  not  la  be  believed,  but  tbat  tbe  le* 
gisMlure  of  this  country  would  have  left  such 
marrnmaa  to  hate  been  considered,  enquired 
UMo,  aod  punishad  in  those  courts,  in  which  all 
ether  #otfcttoe8  against  veligbn  are  very  pro* 
pcrly  only  oogniuable  and  punishable.  It  was 
tbe  temporal  mischief  that  produced  that  law ; 
and  your  lofdsbipa  may  easily  jodge,  what  ap- 
pmhcnsieaa  of  any  temporal  mischief  would 
ance  from  such  weight  being  given  to  thn 
•eoumee,  as  is  contmided  for  from  prosecu* 
tiana  being  stopped  by  such  sentences,  when 
it  is  dear  Uiat  sentence  cannot  do  mischief  to 
any  hunmn  creature,  who  does  not  chuse  to  sit 
down  aod  acquiesce  under  it;  for  tbe  leoiotest 
issue,  at  the  greatest  distance,  tbat  can  be  hurt, 
may  eomroenoe  a  suit  in  the  spiritusi  court, 
and  may  therefora  get  rid  of  this  sentence. 
Give  it  therefore  its  utmost  force,  let  it  wngb 
as  much  as  is  desired  in  the  scale  io  favour  of 
this  lady,  it  would  only  go  to  prevent  a  prose- 
otttioo,  where  tbe  marrisge  undone  was  of  such 
a  sort,  that  no  bninan  creature  would  hav^  an 
btarest  to  support  it.  Tbis/I  observe  to  your 
kirdships,  supposing  that  it  may  be  ui|^ 
sgsinst  this  sentence,  that  it  will  be  attempted 
to  be  proved  to  be  produced  by  sgrcement  and 
eollusmn. 

My  lords,  there  are  cases,  one  of  which  has 
been  aheady  mentioned  io  your  lordships,  that 
in  terms  prove  that  tbat  coHusion  is  not  the  sub- 
ject of  temporal  enquiry,  that  it  ought  to  be 
eoofined  to  tbe  spiritual  coorts.  There  am 
alher cases,  which  seem  tome  in  effect  to  prove 
the  same  thing. 

The  case  of  Kenn  haa  akeady  been  men- 
liaoed  to  your  lordships :  in  thst  csae  it  was  an 
attempt  by  the  issue  of  thst  marriage,  where 
these  bad  been  a  divosce  between  tbe  paranU 
of  tbot  issue,  to  ostabli^i  «be  marrisge.  In 
the  divoroe  the  eeutenee  bad  proceeded  upon 
tbe  parties  not.  having  been  of  mnrriag 
•  14, 
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tiic  man  of 
Hi  4iMt  they  hod  nsffar 


or  eonseoted  to  themanrisgo  ofter  tbty  hadat* 
tained  to  marriageable  years,  to  the  years  of 
consent,  as  they  are  cafied.  But  who  is  it  at- 
tempts to  undo  tbat  marriage  ?-^Tbe  child  who 
was  bom  of  those  parents,  cohabiting  togethor 
louff  aAer  they  had  attained  the  sge  of  consent* 
And  yet  that  Msue  was  not  heard :  no,  the  sen* 
tence  was  held  Io  be  conclusive;  asenteneo 
proceeding  clearly  upon  a  ground  which  must 
be  false;  stating  that  the  parties  wjerenot  of 
the  age  of  consent ;  statiog  that  they  had  never 
consented  after  they  bad  attained  that  ago; 
when  it  was  an  undoubted  fact,  indeed  the 
existence  of  that  issue  which  litigated  it  proved^ 
that  they  must  have  consented  to  tbe  marriage 
after  the  age  of  conaent 

Tbe  next  case  that  1  would  suggest  to  your 
lordships  b  one  tbat  has  not  been  mentioned^ 
but  which  appears  to  me  to  beextremqiy  Anmg 
to  tbe  present  purpose.  It  is  tbe  case  of 
Morris  and  Webber,*  in  Moore's  Repbrts,  S95. 
Tbe  case,  in  short,  was  this :  two  persons,  ono 
of  tbe  name  of  Berry  and  tbe  other  of  WiIumIl 
Gifford,  had  been  married;  they  had  beett 
married  some  years ;  they  had  no  offspring;  a 
suit  wss  commenced  in  the  spiritual  court  for  o 
divorce;  a  sentence  was  prouonnoed,  which  in 
tbe  words  of  tbe  book  are '  propter  yitium  per» 
*  petuum  et  impotentiam  generationis'  in  the 
The  sentence  having  so  proceeded. 


not  long  afterwarda  both  these  psrties  married 
again,  and  each  by  the  second  marriage  had 
several  children:  some  yesrs  afterwarda  a 
cause  arose,  in  which  it  became  a  question, 
whether  tbe  issue  by  the  second  marriage  of 
the  husband  thus  divorced  could  be  legitimate  f 
It  wu  contended,  that  those  subsequent  chil- 
dren by  that  busbsnd  had  proved,  and  irreira* 
gably  proved,  tbat  tbe  foundstion  of  tbe  ili-» 
voroe  was  false ;  tbat  there  could  not  be  that 
vUium  perpetuum  which  was  made  the  ground 
of  thadivoroe.  Tbe  common -law  court,  beforo 
whom  this  question  came,  cleariy  held,  that 
that  was  necessarily  proved  by  the  suliseqnent 
children  which  tbat  husband  had  had  ;  but 
still  dear  as  it  was,  tbat  this  sentence  was 
founded  in  an  apparent  iaishood,  yet  it  nsuet 
stand :  it  is  tbe  sentence  of  tbat  court  to  which 
tbe  constitution  of  tbe  country  bsa  entrusted 
the  decision  of  such  mstters ;  it  is  not  for  our 
courts  to  enquire  into  it;  we  should  usurps 
jurisdiction  whkh  does  not  beloog  to  us ;  and 
upon  that  ground  it  wss  determined,  that  till 
Abat  sentence  of  divorce  was  undone  io  tbe  ee» 
desiastical  court,  i|  must  be  biadinff  and  < 
dttsive,  and  tbe  issue  of  the  sccoiid  i 
must  be  deemed  legitimate. 


Imainagu 


*  See  Tol.  S«  p.  849. 

Voltaire  bas  remarked,  that  the  4 
judges  derived  their  conusance  of  matrimouiul 
causes  from  the  adoption  by  tbe  Itomish  chureh 
of  the  marriage  oontraot  into  the  class  of  saesfc 
meiiU^  In  matters  of  insufficiency,  ho  ohr 
serves,  ^'DesderCsplsidaient ;  deapritHssju^ 
ftmmt  Mais  do  ^uoi  jugeaient>ilafi  deaob 
jeta  qn'iis  dovaiMil  igMBV." 


411] 


16  GEORGE  IIL 


Trial  of  the  tkuAess  ofKingghn, 


[41» 


My  lords,  no  casoi  can  well  beima^ned 
otrongw  than  tbeoe  to  shew,  ibat  even  sen- 
tences foonded  in  agreem^ent,  founded  on  what 
may  be  called  collusiob  of  the  parties,  are  yet 
bindings,  tilt  they  are  rescinded  in  that  conrt  to 
which  alone  the  law  of  fioj^land  has  intrusted 
and  confined  the  consideration  yf  such  ibatters. 
*  Another  case,  which  has  already  been  men- 
tioned to  yonr  lordships,  is  the  case  of  Hatfield 
and  Hatfield,  which  seems  to  me  also  to  decide 
this  point,  and  to  decide  in  terms.  The  case 
ht^  been  already  fully  stated  to  your  lordships; 
I  need  thereibre  only  point  out  one  or  two  par- 
ticulars of  it.  There  was  a  dispute  between  the 
Jieir  of  one  Hatfield  and  a  woman,  who  claimed 
to  be  the  widow  of  the  father  of  that  heir.  He 
insisted  upon  it,  that  she  was  not  the  wife  of 
Hatfield  his  father,  .because  she  had  been  mar- 
ried to  one  Forter.  The  marriage  with  Porter 
was  proved.  Porter,  who  was  a  party  to  the 
•uit  in  the  court  of  equity,  admitted  it  upon  his 
oath.  A  release  was  obtained  by  the  heir  from 
that  Porter..  In  order  to  get  rid  of  this  release, 
and  though  the  fact  of  marriage  was  proved  in 
the  clearest  terms,  the  woman  commenced  a 
•nit  for  jactitation  of  marriage  atgaiust  Porter 
in  the  Spiritual  Court.  A  sentence  upon  his 
not  aptiearing  was  pronounced  in  that  conrt 
against  him,  and  that  was  held  in  the  House  of 
liofds  to  be  conclusive..  Those  who  went  be- 
fore your  lordships,  then  sitting  in  judicature, 
•aid,  this  was  a  sentence  by  a  conrt  which  had 
the  alone  jurisdiction  of  the  matter,  and,  while 
it  stood.  It  must  decide.  The  books  that  take 
notice  of  this  case  expressly  say,  that  the  sen- 
tence was  considered— indeed,  after  the  case 
stated  to  your  k>rdships  it  conid  not  but  be  so 
€0osider6d,—as  collusive,  I  think  is  one  of  the 
words  to  l>e  found  in  the  books ;  and  yet  though 
appearing  to  be  a  feigned  and  colfusive  sen- 
tence, the  answer  was,  that  collosioo  is  to  be 
jodged  of  akme  in  the  court  where  the  original 
matter  arises,  w^ich  has  alone  jurbdiction  npon 
the  subject ;  no  other  court  can  consider  it. 

My  lords,  I  am  aware  that  it  may  be  said  in 
answer  to  tbb  case,  that  this  was  in  a  court  of 
equity,  which  had  no  jurisdiction  to  enquire 
into  questions  concemingiharriage  in  the  £o- 
•leaiastical  Court.  My  lords,  that  b  no  an- 
•wer;  for  whereter  a  sentence  (bunded  in 
agreement  hetween  parties  is  used  to  the  preju- 
dice of  a  third  person,  io  whatever  court  it  is, 
unleas.the  subject  be  of  such  a  nature  that  it  is 
exdusiveljT  ponfined  to  the  particular  court  in 
which  it  arises,  wherever  such  a  sentence  is  at- 
tenanted  to  be  used  against  a  third  person,  thai 
third  person  may  avail  himself  of  the  collusion 
noon  which  it  is  founded :  for  how  is  it,  that  in 
u  common  cases,  where  questions  arise  about 
collusive  sentences,  that  the  party  against 
whom  they  are  used  gets  rid  of  them?  In 
ordcr.to  do  that,  no  proceeding  is  requisite  in 
the  court  in  which  tbe  sentence  is :  no ;  the 
peraon  against  whom  it  b  urged  says,  How« 
«rer  th%t  sentence  may  be  between  yon  two, 
who  are  parties  to  it,  however  it  may  bind  you, 
it  is  founded  in  agraement  between  you  tw o. 


and  tt  is  nothing  to  me ;  as  against  m«  it  is 
void.  Thus  in  the  oomoMm  case  of  executors, 
a  creditor  has  a  right  to  be  paid  out  of  the  ef- 
fects left  by  a  dead  person,  who  is  debtor:  tbe 
executor  intending  to  cheat  tbe  creditor  by  an 
agreement  with  another  person,  who  b  no  real 
creditor,  prevails  upon  him  to  commence  a  suit, 
and  sufiers  judgment  to  pass  at  tbe  instance  of 
such  a  friend  ;  by  which  he  b  made  tbe  ori- 
ginal creditor,  and  the  executor,  as  representa- 
tive, debtor  to  the  person  so  suing  by  agree- 
ment. The  real  creditor  cannot  pursue  any 
steps  to  undo  the  judgment :  no-;  be  says,  \fy 
way  of  answer.  That  jadgment  is  void  sgatnat 
me ;  you  two  persons  agreeing  and  colluding 
together  shall  not  turn  the  forms  of  law  to  my 
prejudice :  and  as  tbb  may  be  done  in  one  case, 
why  not  in  every  other,  where  a  judgment  or  a 
sentence  founded  upon  collusion  is  used -against 
a  third  person,  who  has  no  wa^  to  answer  it 
but  by  saying  at  once,  It  b  vend  against  me, 
however  it  may  stand  good  between  von  f 

This,  my  lords,  is  the  way  in  wjiich  all  judg- 
nients  by  collusion  or  by  covin,  in  my  know- 
ledge, are  answered  and  got  rid  of.  But  in  the 
case  of  Hatfield  and  Hatfield,  which  1  last 
alluded  to,  it  is  answered,  that  the  Court  of 
Equity,  and  the  House  of  Lords  judging  as  w 
conrt  of  equity,  had  no  authority  to  enquire  at 
all  into  a  matter  depending  in  the  Ecclesiastical 
Court  relating  to  marrisge,  because  that  court 
hath  an  exclusive  jurisdiction  upon  tbesubieet; 
and  yet  in  that  case  and  in  this  there  could  be 
no  reason,  I  submit  to  jroor  lordships,  why,  if 
an  agreement  of  the  parties  could  be  aground 
for  impeaching  a  judgment,  it  might  not-be  an 
well  done  in  that  judicature  as  in  this? 

My  lords,  when  I  am  speaking  of  any  ar- 
guments that  one, may  suppose  to  be  urged 
from  an  attempt  to  prove  oolloaion,  there  are 
differences  between  any  such  judgments  as  are 
got  rid  of  by  a  third  person,  liecause  prejn* 
didal  to  him,  and  founded  upon  an  agreement 
between  two  parties  to  a  suit  with  which  be  has 
nothing  to  do:  is  that  the  present  case?  No 
third  person,  that  has  an  interest,  attempts  now 
to  set  aside  this  judgment :  the  object  here  b  to 
annul  the  judgment  as  between  tbe  parties  Io 
that  suit  In  all  fhe  cases  that  can  be  referred 
to,  where  questions  arise  upon  judgments  pasa- 
ing  by  agreement,  intended  to  be. levelled 
k^^inst  a  third  person ;  io  all  such  cases,  an 
between  the  parties,  the  judgment  stands  good. 
The  object  of  those,  who  in  such  respects  im- 
peach the  judgment,  is  merely  to  prevent  its 
naving  effect  ^against  those  who  are  stiangem 
to  it:  but  here  tbb  judgment,  tbb  sentenee 
must,  as  between  the  parties,  be  totally  undono 
and  annihilated,  or  else  it  decides  the  question; 
because  luless  it  b  undone,  if  it  stands  good 
between  those  two  parties  tiQ  properiy  im*. 
peached  in  the  Ecclesiastical  Court,  why  then 
they  are  not  husband  and  wife :  and  this  oon« 
aideration  materially  distiagubhes  such  ajudg- 
ment  so  impeached  aa  the  present  b,  from  tbe 
common  ease  in  whioh  judgments  are  to  be  af« 
foBted;  not  so  ••  to  be  as oided  betwean  thA 
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MTtieB,  betwMB  wbom  tbqr  ttend  good,  but  as 
boiDff  laid  MtMe  more  properly  than  being 
tToided,  so  aa  not  to  be  tamed  to  the  pre- 
judice of  a  tbird  penoo,  wbo  is  pot  a  party  to 
tbem^ 

My  lords,  anolber  distinction  which  I  ha?e 
before  soggesled  to  your  lordships,  which  I  re- 
mind your  lordships  of,  as  upon  the  present 
head  of  the  arguments  1  am  suggesting  to  your 
lonlsbips,  there  is  this  diflerence.between  all  the 
cases  that  can  be  brought  before  your  lordships 
Bpon  the  head  of  collusion  or  sgreetiient;  in 
all  those  oase%  in  such  as  I  have  alluded  to,  and 
a  hundred  others  might  be  put  ivhich  fall  with- 
in the  same  rule  as  a  judgment  set«n  foot  by 
an  execiitar  to  defraud  an  honest  creditor ;  in 
such  cases  the  parties  have  no  way  themselves 
Is  commence  a  suit  to  set  aside  this  judgment ; 
their  mode  of  doing  it  is,  when  the  judgment 
is  used  against  thsm,  answering,  IVbatever  the 
judgment  may  be  as  between  you  two,  as  to 
me  it  is  void :  but  there  is  no  regular  process 
of  law,  no  suit  to  lie  commenced,  by  which 
any  euch  judgment  can  be  set  aside  4iy  a  third 
person;  there  is  no  suit.  If  it  could  be  done 
at  all,  it  must  be  done  in  a  manner  which 
lumishea  argument  in  sopport  of  the  present 
senteaoe,  bemuse  it  could  only  be  done  by  an 
application  to  that  court  in  which  such  a  judg- 
ment ia  givetf.  Another  court  may  say,  where 
it  is  attempted  to'  be  used,  that  if  it  l>e  proved 
10  be  founded  in  agreement  by  those  who  are 
partiea  to  it,  it  shall  not  be  turned  against  a 
third  person ;  but  no  other  court  but  that  in 
which  the  judgment  is  given  can  set  it  aside 
and  annul  it. 

My  lords,  these  dbtinctions  clearly  appear, 
as  1  submit  to  ypur  lordships,  in  such  cases 
where  such  judgments  are  attempted- to  be  got 
lid  of  by  third  persons  as  detrimental  to  their 
bteresus  but  I  believe  I  ean  produce  to  your 
lordships  a  legialative  instaace,  that  a  collusive 
judgnseot  in  the  Spiritual  Court  cannot  be  set 
a«i^  aAer  once  given ;  that  it  is  final  and  con- 
elusive.  I  have  already  mentioned  it  to  your 
Isrdsbipa  as  one  of  those  points  arising  in  courts 
of  justice,  upon  which  all  consideration  is  oon- 
fiaedto  the  ecclesiastical  courts :  none  is  more 
important  than  a-  question  concerning  bastardy 
or  legitimacy.  The  way,  your  lordships  know, 
b  which  that  question  is  sent  to  be  tried  by  the 
Bcctesiastical  Court,  is  this:  in  actions  of  va- 
rious sorts,  where  a  person  bairns  a  title  by 
descent,  tlie  legitimacy  of  his  birth  becomes 
material.  If  the  psrty.  against  whom  he 
elsims  saya  that  he  is  a  Iwstard,  and  upon  that 
an  issue^is  joined,  the  com  men.- law  courts  in 
which  the  i|U€stion  arises  send  the  matter  to  the 
Eeclesiasti^-Coart  to  be  enquired  of  and  de- 
cided. In  answer  to  a  writ  for  that  purpose  go- 
ing from  the  common-law  court  the  ecclesias- 
tiijsl  judge  makes  a  certificate,  and  he  certifies 
that  the  party  is  a  bastard,  or  is  legitimate : 
that  certificate  is  conclusive;  it  is  not  only 
eoocloMV»  between  the  parties  io^thesuit,  it  is 
eaochiMve  .40  a}l  the  world ;  it  never  can  be- 
tiiisbad  at  VMTod  i^fti   that  csirtifiaats  «lpe 
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received,  that  record  in  the  cotnmondaw  courts 
is  final  for  ever. 

My  lords,  to  prevent  the  mischiefs  that 
might  arise  from  such  transactions  hsppening 
by  agreement,  and  a  false  certificate  obtained 
by  collusion,  depriving  persona  of  their  legal 
rights,  variuuS  tbrms  are  now  requisite  by  an 
act  of  parliament,  which  I  will  state  to  your 
lordships,  that  originally  Were  not  so.  .  Va- 
rious proclamations  are  necessary  in  the  court 
of  Chancery,  and  likewise  in  the  Court  of 
common 'law,-  in  which  such  question  arises^ 
in  order  to  give  universal  notice  to  all  persona 
who  may  b^  possibility  be  interested,  that  such 
a  question  is  to  be  sent  to  the  Ecclesiastical 
Court:  but  before  that  act  of  parliament  no 
such  proclamations  were  necessary,  .  The  act 
of  parliament  will  shew  your,  lordships  what 
then  was  the  effect  of  a  collusive  sentence  ia 
the  Spiritual  Court  upon  the  subject  of  bastar* 
dv  ;  and  the  sentence  of  that  court  was  con** 
elusive,  and  could  not  be  touched  by  any  tem- 
poral judicature. 

My  lords,  the  act  of  parliament  was  made 
in  the  Qth  of  king  Henry  the  6th,  chapter  the 
lith:  the  title  of  the  act  is,  *<  proclamstMus 
before  a  wjrit  be  awarded  to  a  bishop  to  certify 
bastardy." 

My  fords,  the  preamble  of  the  act  before  it 
comes  to  the  enactinff  part  is.  very  long.  1 
need  not  read  tlie  whofeof  it  to  your  lordships : 
it  is  in  substance  this:  **  that  several  personst 
who  are  named  as  petitioning  in.  the  law,  who 
daim,  some  ss  sisters,  and  ouiers  as  claiming 
under  sisters,  to  be  heirs  of  Edmund  earl  of 
Kent,  were  apprehensive  of  the  effect  of  a  col- 
lusive certificate  that  would  be  obtained  by 
Eleanor  the  wife  of  James  lord  Audley,  who 
pretended  herself  to  be  the  daughter  of  thjit 
Edmond  earl  of  Kent ;  and  the  meaning  of  the 
act  was  to  prevent  the  effect  of  such  a  coUn- 
sive  certificate,  which  was  apprehended  would 
be  obtained  by  this  Eleanor  wife  of  James  lord 
Audley ;  and  statii^  that  there  was  no  founda- 
tion for  any  such  pretence.  That  she  was  not 
the  daughter  of  the>said  Edmond,  the  act  goes 
lyi  to  say ;  nevertheless  the  said  Eleanor,  the 
wife  of  James,  upon  greet  subtilty  process' 
imagined,  privy  labour,  jind  other  meansjmd 
coloured  ways,  to  the  intent  that  she  ought  to 
be  certified  muUer  by  some  ordinary,  in  case 
that  bastardy  should  be  alleged  in  her  person, 
hath  brought,  as  it  is  said,  in  ezamuiation  be- 
fore certain  judges  in  the  spiritus(  conirt, 
knowing  nothing  of  these  contrivsnces,  cer- 
tain suborned  pi^oofe  and  persons  of  her  assent 
and  covin,  deposing  for  her,  that  she  was.be- 
gotten  within  marriage  had  and  solemnized  be- 
tween the  said  Edmond  and  Constance,  late 
wife  of  Thomas  lord  Despenser ;  so  that  it  ia 
very^ikely  that  the  same  ordinary  would  cer- 
tify the  ssid  Eleanor  the  wife  of  James  mulier; 
which  certificste  so  had  and  made  ought,  by 
the  law  of  England,  to  dislierit  the  said 
duchess,  duke  of  York,  earlt>f  Salisbury,  ea>l 
of  Westmorland,  John  earl  of  Typtoff,  Alice,  * 
Joyces  and  Uemy,  and  their  issue  lor  ever^  el' 
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ih«  wIk^  iiiberifanee  ifbrMftid**  Thus  ycnr 
lonlsblps  tee  it  ii  stated  that  tueb  a  certiftotte, 
Ao  obtained  bj  the  most  flainraiit  qovin  tod  ool- 
Itt«kni»  wbich  it  stated  herie  in  this  prvambla  of 
the  actf  is  said  to  have  such  effect,  tnat  it  oagbt 
fty  the  law  o^  England  to  disinherit  the  heirs 
and  their  issoe  for  ever,  thoogh  a  certificate 
HmM  palpably  obtained  upon  the  grossest  fraud 
aad  collusion.  Then  it  goes  on  to  pswHe, 
^  whereupon  the  premises  tenderiT  considered, 
•nd  to  eschew  such  subtle  disherisons,  as  well 
in'  the  said  case  as  in  other  cases  like  in  time  to 
come,  bv  the  advice  and  assent  of  the  Lords, 
and  at  the  request  of  the  said  Commons,  it  is 
ordained,  that  if  Eleanor  the  wife  of  James  be 
oeitified  mnRer,  that  no  manner  of  certificate 
ahall  in  anywise  pot  to  prejudice,  bnd,  enda- 
mage, or  conclude  toy  person;  but  him  or  bis 
heirs  that  was  a  par^  to  the  plea/*  Tbns  it 
.  nrof  ides  a  remedy  in  that  particular  case. 
Then  it  goes  on  to  enacts  Ibat  in  future  all  pro- 
oeeedingsof  this  sort  shall  be  attended  with 
different  proclamations  that  are  ordered  by  that 
act,  that  it  may  in  future  be  known  when  such 
eertificate  will  be  applied  for  to  the  spiritual 
CQUrts,  and  that  all  parties  interested  may  have 
ftotloe  to  make  their  objections.  Now,  my 
lords,  what  will  besaidof  the  effect,  the  weight, 
Ibe  authority  of  ecclesiastical  sentences  in  this 
iart  of  the  law  after  the  act  of  parliament  ? 
IMea  It  not  appear  by  this  law,  that  the  certifi 
«irte,  in  other  wonM  the  decision,  of  the  Eccle- 
tiastical  Court  in  a  case  of  bastardr,  even 
llrongb  fbniidi^  urpon  coHusion,  was  deebive, 
iHiev  once  it  was  fbnmtty  received  from  the 
•MlesiastksBlladg^  ?  And  Ir  it  was  so,  will  it  be 
m,  all  a  stretch  oftbe  authority  of  that  judwa* 
'"'^  1^  ^^  ll^^f  ^  sentence  in  a  cause  of 


AMrriage,  wliieh  is  at  pecttliarly  to  be  confined 
>uirht  to  have  the 


lt»  their  jnritdktimi,  ought 
ibfoe  f  And  if  it  is  not  to  have  Ifre  same  force, 
#HI  If  not  be  bretfeiAg  in  upo6  or  evading  that 
jtiritdfetion,  hi  a  way  wbksh  yeor  lordsfaips' 
prtdsoessort  have  never  done^  if  you  sbouM 
Mw  suffer  thivseotence  in  another  place  to  be 
nttpnaciiefl  anu  overtnmMl  ? 

My  lerda,  your  lordships  will  reAiark,  tbsil 
rh  those  oases  which  your  lotdsbipt  have  been 
reforred  to,  there  ia  onn,  the  case  of  forgery, 
#bicb  it  the  case  of  Farr,  that  is  more  exactly 
Kke  the  present,  and  where  a  decision  of  the 
apiritoal  court  upon  a  wHI  is  held  to  be  decisive 
against  the  clearest  oroof  of  forgery.  But 
wttb  respect  to  the  other  cases,  your  lordships 
will  observe,  that  they  are  all  civil  cases:  and 
If  this  delWence  and  respect  is  to  be  paid  to 
•entences  by  the  ecclesiasttcal  judicature  in 
citil  catnes,  I  am  sure  I  need  not  observe  to 
your  lorihhipa  that  in  criminal  causes,  where 
ihe  noble  lady  at  ^our  lortlsbips  bar  is  to  be 
entitled  to  every  rodulgrence,  to  every  favour, 
these  decisions  do  from  that  considerafioo  ac- 
fsire  double  force. 

•  Bf  y  fords,  it  may  be  said,  what  did  this  act' 
df  pMliament  of  James  the  first  mean  P  That 
^hen  there  bad  been  such  a  sentence  as  this, 
teiifb  thoae  wbo  were  partieato  It  knair  tbat 


pui 
nu 


thev  were  in  troth  man  and  wHb^  tbat  aflar 
tndb  a  sentence  either  of  the  pnriMB,  to  kMw* 
ing  that  they  were  man  and  wife,  sbonM  be  at 
liberty  to  nolarry  again  without  ijacnrving  the 
penalties  of  this  statute  P  In  ^swer  to  that  it 
may  be  replied,  that  whilst  thissentanoe  stands, 
if  there  be  any  weight  In  the  argnmenta  argeil 
in  support  of  it,  it  is  not  to  be  presumed  that  it 
was  to,  or  could  be  to,  known  to  the  parties  ; 
becaose  that  was  to  impeach  the  sentence. 
But  another  answer  occurs  from  the  act  itself ; 
for  the  act  did  not  mean  in  all  cases  to 
second  marriage,  where  the  former 
and  wife  were  found  t<>  be  living;  becanae 
there  ia  an  exception  in  the  act,  ah  exception 
wbich  permita,  I  mean  so  as  not  to  make  it 
pnnishable,  permita  a  marriage  with  a  aeeond 
husband  or  wife,  even  though  the  former  be 
living,  and  be  known  to  be  living.  Let>ut  the 
sea  M  placed  b^ween  the  hn&nd  and  wif«i 
for  seven  years,  though  they  know  each  atber 
to  be  living,  the  taw  takes  not  place;  they  ar« 
not  the  su^ecta  of  pmriabmeot :  that  I  take  to 
be  extremely  clear.  The  circumstance  of 
knowledge  does  not  necessarily  import,  that  a 
person  marrying  a  second  husband  or  wife 
must  be  sobject  to  the  penaMea  of  tbit  law  o» 
accoirat  of  that  knowledge  t»f  the  first  bosbantf 
or  wife  being  Kf  ing.  As  to  the  imnsorality  of 
the  case,  as  to  the  effect  against  reKgioe, 
against  tba  eternal  sacred  obligation  of  etar^ 
riage,  it  remains  exactly  the  same,  whether  the 
busband  is  on  this  side  the  channel  or  the  other. 
But  the  law  bat  taid  in  that  case,  tboogh  the 
oeremony  of  marriage  would  be  thui  o&nded 
against,  though  the  obligation  would  be  to  fee 
violated,  tbat  a  hnsband  or  wifb,  knowing  that 
the  other  husband  or  wifo  were  living,  shouM 
take  a  second  ;  yet  that  knowledge  is  not  aof- 
ficient  within  the  act  in  that  inatanoe  to  aubjeef 
the  party  to  puntthment.  It  is  not  therefore 
in  every  case  tbat  the  taking  a  second  hnsband 
or  wife,  even  with  knowMge  that  there  is  a 
former  subsisting,  will  subject  a  pai^  top«- 
nlthment :  tbat  the  act  says.  It  is  not  •  part 
of  the  preaent  qoestien  before  your  lordships. 
To  suppose  that  al^r  thit  sentence,  tbe  noble 
lady  at  your  bar  could  be  to  well  aeqeaiwted 
with  the  ecdeeiaatical  law,  at  te  knew  tbal 
this  tentance  would  not  be  binding ;  that  ta  toe 
abturd  to  tup]K)te.  If  a  tenlenoe  in  the  Bode' 
siastical  Court  is  to  have  tbat  weighty  which  it 
has  bad  from  tbe  eariiest  times  $  if  the  name 
rule  is  to  take  place  in  criminal  oonita  of  judi- 
cature, and  In  favour  of  the  criminal,  which 
has  been  again  and  again  established  in  eivif 
causes ;  then  this  sentence  is  concloaiva ;  there 
will  be  an  end  of  tbe  present  piesaentian> 
And  your  lordships  will  not  forget  what  1  did 
before  take  the  liberty  to  suggest  to  your  lord* 
ships,  that  giving  tbe  utmost  sanction  to  thit 
sentence,  you  never  bastardise  issue,  you  never 
disturb  families,  yeu  never  deprive  indiriduale 
of  their  right ;  b^uve  every  hunMn  creature^ 
who  is  at  aR  interested  to  dispute  a  aentenee 
against  a  marriage,  who  wiabes  to  oat  ep  or 
it,  way  al  any  tine  apply  le  tbeBe^ 
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ehpiaiHcal  Goart,  and  th«n»  have  the  marriage 
Ml  up  agaio  ami  ettabliabed.  Na  cause  there- 
fore  can  erer  uaM,  id  which  a  marriage  will  re- 
main oodone  by  auch  aaeotenoe,  except  where 
there  is  do  human  creature  who  thinka  it  worth 
their  while  toendeafonr  lo  lupportit  And 
this  temporal  law  Boay  aurdy  very  well  go  un- 
inforoe4  wbiie  a  lentence  atanda,  and  on  ac» 
oouot  of  that  aentence,  which  with  the  utmoet 
weight  and  credit  git  en  to  it  can  produce  no 
temporal  mischief.  If  it  be  wrong*  if  the  par- 
ties to  it  in  procuring  it  did  wroog,  it  maj^  at 
any  tine  be  undooe  in  the  Ecclesiaatica] 
Court ;  and  aa  to  the  offimoe  against  the  ri^ht 
of  marriage,  against  the  religious  constitation 
of  the  kingdom,  that  court  may  at  any  time  ef- 
fectually punish  thoae  who  have  been  guilty  of 
any  such  ofience,  who  have  improperly  mar- 
ried a  second  husband  or  wife,  who  liave  im- 
properly attempted  to  get  rid  of  a  marriage 
that  waa  legally  established. 

And  thcKfore  upon  the  whole  I  submit  to 
TOur  lordships,  that  upon  the  authorities  of 
Jaw  there  is  no  ground  to  impeach  or  attack 
thia  aentence  ;  that  it  is  final,  it  is  ctmclusive, 
of  course  no  other  evidence  ought  to  be  re- 
ceived impeaching'this  marriage  ;  that  the  in- 
dictment therefore  muat  fall ;  aud  that  as  no 
evidence  can  be  received,  it  would  be  idle,  im- 
pertinent, and  of  no  use  to  state  it. 

Doctor  Calvert,  My  lords,  it  is  my  duty  like- 
wise tp  trespass  a  little  upon  your  lordships'  pa- 
tience on  the  same  side  with  the  gentlemen  who 
have  gone  betbre  me,  though  thia  question  has 
been  by  them  considered  in  the  widest  extent 
of  view  that  I  believe  it  ia  capable  of. 

My  lord8«  the  Mlion  now  made  by  the  poble 
lady  at  your  lordn^s*  bar  is  thi^,  that  baviog 
that  apecies  of  eviMjce  wbrch  she  apprehends 
is  conclusive  in  hetf^vour.  aad  precludes  the 
prosecutor  from  goinfirinto  any  evidence  on  bis 
part,  it  may  be  recetvid  by  your  lordships  afe 
the  only  matter  proper  to  take  into  cons^era* 
lion. 

.  My  lords,  th^  evidence  which  her  ffrace 
eflen,  ia  a  sentence  in  the  Ecclesiastical  Court, 
pronoonoed  in  a  due  suit  thereupon,'  in  a  direct 
Jpe  of  marriage ;  the  purport  of  which  was, 
that  there  was  no  mamage  subsisting  between 
the  honourable  Mr.  Augustus  Hervey  and  th^ 
noble  lady  at  the  bar,  as  the  indictment  lays 
there  was,  at  th^  time  she  married  the  late 
dukeof  Kiogston,  that  marriage  being  the  sole 
foundation  of  this  accusation ;  fur  if  that  fails, 
the  marriage  with  the  duke  of  Kiog^itoD  was 
perfectly  innocent.  If  this  ia  a  proof,  such  a 
ooe  aa  your  lordshipa  by  law  ought  to  abide  by, 
that  there  was  no  such  marriage  subsisting  be- 
tween them,  to  go  into  evidence  of  any  sort 
must  be  totally  nugatory. 

Mf  lords,  it  is  well  known,  that  by  the  con- 
stifntion  of  this  kingdom  there  are  different 
courts  appointed  for  the  litigation  of  different, 
questions.  These  courte are,  as  the  constitution 
supposes,  well  adapted  to  t)ie  purposes,  and 
^rciae  that  joriadictiOB  which  can  take  up  the 


point  originan  V,  and  determine  it  dimctl^ ;  and 
It  is  contended,  that  while  Uiat  determipatiois 
subsists,  it  ought  to  have  its  effect  in  all  ^ther 
nhuMS,  and  in  all  other  courts  where  there  shall 
be  occasion  to  make  use  of  it. 

My  lords,  this  is  not  asserted  only  of( 

species  of  courts,  I  mean  the  Ecclesiast ,- 

Courts,  but  it  applies,  I  apprehend,  tosentences 
of  all  others  whatever,  that  when  a  judgment 
has  been  glwea  by  any  court  having  original 
and  direct  jurisdiction,  though  that  may  incir 
dentally  come  before  another  court,  yet  thej 
don't  go  into  that  (Juestion  which  has  by  a  con^ 
petent  judicature  been  before  determined,       ' 

My  lords,  it  is  true,  it  is  impossible  for  any 
courts  tocontiuue  to  exercise  their  jorisdictioa 
for  any  considerable  time  without  many  ques- 
tions incidentally  arising,  which  are  not  really 
and  originally  within  their  jurisdiction,  many 
of  ecclesiastical  cognizance;  and  for  the  pur* 
pose  of  determining  that  cause,  if  the  mci- 
dental  point  has  not  already  had  ^  decision  in 
an  Ecclesiastical  Court,  they  most  be  gone 
into ;  because  if  they  were  not,  there  would  be 
no  end  of  the  interruption  of  justice.  Many 
questions  arise  in  the.Ecclesiaatical  Courts, 
which  are  originally  of  common-law  Jurisdic- 
tion, yet  the  Ecclesiastical  Court  must  go  so 
far  into  that  consideration,  as  to  see  whether 
the  pretence  be  true :  f6r  the  purpose  only  of 
determining  the  canse  then  before  that  Courts 


they  could  not  have  originally  determined  thin 
question.  Suppose,  for  instance,  a  legatee' 
claiming  a  legacy  in  an  Ecclesiastical  Coortp 
the  executor  may  plead  a  release ;  now  the  vali* 
dity  or  invalidity^  of  that  relc^ae  is  originally 
cognizable  by  the  common-law  courts  and  ne 
other,  vet  the  ecclesiastical  judge  must  so  far* 
take  that  plea  into  couaideration,  as  to  sen 
whether  there  is  primd  facie  a  release  or  no  : 
but  it  w^  pleaded  in  reply,  that  there  had  heeni 
a  question  upon  th^t  release  at  common  law* 
that  it  had .  been  there  put  in  issue,  and  that 
there  was  a  verdict  against  that  release.  1  ap* 
preheod,  that  no  ecclesiastical  judge  thea 
would  think  himaelf  at  liberty  to  enter  intn 
the. question,  whether  it  was  a^ood  release  oi; 
no  ;  but  the  verdict  must  be  taken  as  true,  be- 
cause the  Court,  thoiu^h  incidentally  it  waf 
obliged  to  take  notice  of  it,  has  not  a  jurisdic- 
tion to  determine  the  original  queation.' 

My  lordK,  thia  may  be  applied  to  the  quesi 
tion  that  is  now  before  your  lordships  :  mar- 
riage causes  are  pecuKanv  by  the  constitutioi^ 
given  to  the  Ecclesissticat  Courts ;  they  alone 
can  determine  an  original  and  direct  question 
of  marriage  as  between  the  parties ;  and  if  de-' 
termioations  of  courts,  having  original  and  di^ 
rect  jurisdiction,  are  to  receive  weight,  and 
meet  with  credit  from  all  other,  then  the  deter- 
minations of  Ecclesiastical  Courta  upon  mar- 
riage ought,  wherever  they  come  in  question^in 
any  other  court,  likewise  to  be  received  as  con- 
clusive. The  obvious  reason  of  this  strikes  me  to . 
be,  because  though  every  court  can  determine 
in  sOroe  measure  a  question  merely  as  applied 
to  what  is  then  before  thami  yet  they  cannot, 
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'^tteraine  it  generally,  they  omnot  Jetermioe 
the  rery  quenicrti  as  afrplicable  to  ottier  pur- 
poses. 4*  ^<^i'  iiiAaDce,  suppose  any  temporal 
'right  under  a  marriage  is  to  be  considered  in  a 
oommon-law  court,  and  it  may  be  nece^ary 
fbr  that  purpose  to  en<)jDife  wbether  there  m 
-such  a  marriage ;  the  general  qaestion,  whe* 
tber  such  persons  are  to  all  inteiftsand  purposi^s 
man  and  wife,  whether  they  are  bound  by  the 
(^ligations  of  duty  arising  from  that  state,  is 
X^rtainly  not  to  be  determined  but  in  a  court 
«f  ecdesiasticat  jurisdiction  :  and  when  that 
court  has  been  in  possession  of  the  original 
and  i^eoeral  question,  and  has  determined  it^ 
fbr  ^he  commoo-law  court  to  enter  into  it, 
tnight  be  in  effect  to  alter  and  undo  a  judg- 
Doreat,  as  ftr  as  the  consideration  then  is  before 
the  cotoit,  which  certainly  that  court  "has  no 
jurisdiction  to  do.  That  this  is  to  be  recelred 
-as  a  general  position,  I  apprehend,  is  support- 
able upon  this  ground ;  upon  the  great  mcon- 
«ruity  of  sentences  wi^ich  otherwise  most  arise. 
Kow  suppoM  there  i>e  a  sentence  in  a  coort 
that  has  the  origins)  jurisdiction  to  determine 
imarriaces  between  man  and  wife ;  to  determine 
^pon  the  state  of  those  persons,  whetiier  they 
"M^  in  fact  in  that  relationship ;  all  determina- 
tions upon  that  questioO  in  any  other  eonrt 
may  be  directly  contradictory  Jo  that  sentence, 
9rhich  stiff  must  remain  ;  Ibr  Aie  parties  will 
«nd  must  remain  man  and  wife,  or  the  con- 
trary not  man  and  wife,  according  as  th^  ften- 
tenoe  was,  if  that  question  has  been  directly 
determined  In  an  Ecclesiastical  Court ;  and  any 
deterramatioo  that  would  be  giyen  by  anbther 
ieonrt,  may  be  contrary  to  ttot  obligation  and 
that  oomieetion  whf<»  the  Court,  haTing  a 

rer,  has  determined  was  between  them, 
these  considerations,  thertfore,  I  appre- 
hend it  is,  that  wbefiever  a  question  of  matri- 
itoony  has  arisen  in  any  common-law  court,  if 
U^^re  haa  been  no  determination  in  the  Eoble- 
iiastjcri  Court,  the  question  may  be  open  ;  Init 
If  that  qdcatlon  haa  erer  come  directly  in  pofait 
More  the  Coort,  having  direct  jnrisdictiQn  As 
determine  If,  1  apprehend  to  this  time  there 
#lways  has  been  such  credit  given  to  the  sen- 
tence, that  it  la  taicen  to  be  oondoatTe  and  be 
ietermined  between  the  parties. 

My  lordsj  thn  distmenon  was  mfede^  I  eod- 
edre  upon  the  best  grounds  so  long  ago  aa 
that  caae  alluded  to  by  the  learned  gentlemen 
who  hare  gone  before  me:   1  mean  Kenn*^ 


.  reported  by  sir  Edward  Coke ;  that  wia 
Id  the  reign  oTfcing  Janfes  1.    In  that 


there  is  cited  the  case  of  Corbett,  which  was  as 
eariy  aa  Edward  4.  Taking  the  doctrine  laid 
down  upon  these  two  cases  together,  the  posi- 
tion there  established,  and  1  trust  adhered  to 
erer  siaoe,  n  this,  that  when  there  has  been  a 
question  of  marriage  litigated  by  tbe  parties 
ttiemselfes  in  a  proper  court,  and  tbe  qoestk>n 
haa  been  determined  upon  the  marriage,  the 
centencewiil  always  hold  good,  till  it  is  reversed 
by  that  court.  So  mt>cb  was  determined  in 
ibc  case  of  Kenn.  In  the  case  of  Corbett  it 
waadeleniibed,  that  irhere  one  of  the  paitiea 


la  dead,  and  oo  inieii  aentente  was  ihm  btftVNMii 
the  parties  while  liVhif^,  ti  person  cammt  eons- 
mence  preaeedings  in  the  Bedesiastieal  Coort 
retative  to  that  marriage.  The  reason  is,  that 
then  tbe  object  of  sMsh^a  soit  OMMt  be  temporal 
considerations  only  ;  it  nrast  be  to  bastsrdiBe 
issue,  or  it  must  be  for  some  purposes  which 
tbe  Ecclesiastical  Coui^has  oot  original  jnrfa- 
diction  of.  But  tbe  mereqoesrion  of  marriage, 
of  connection  berween  man  and  wife,  can  neter 
•^come  into  question,  nbr  ought  it  to  be  litigated 
afb^  the  death  of  the  parli^:  therefore,  tho 
Ecclesiastical  Court,  after  the  death  of  tbe 
paities,  does  not  entertain  tliat  anit,  nor  can  it 
DO  legally  commenced. 

My  lords,  there  are  a  tariety  of  cases  which 
have  been  determined  that  have  l>een  qoolH^ 
already  to  your  lordships,  and  which  I  should 
i»e  very  sorry  to  take  up  your  time  in  repeat- 
ing ;.  irat  h  seem*  to  me  on  thaae  authorities  to 
have  been  established,  that  as  often  as  tbeaa 
sentences  have  been  pleaded  they  have  been 
allowed,  whether  they  were  sentences  in  cankes 
of  nnllity  of  manritge,  or  in  jactitation  of  mar- 
riage. 

My  lords,  if  danger  is  to  be  apprehended 
from  too  much  credit  being  given  to  anch 
sentences,  le«t  for  improper  purposes  they 
might  be  unduly  obtained,  theie  seems  to  l>e 
less  danger -in  qoestions  that  arise  open  mar» 
riage  than  in  any  other ;  for  thia  reason,  that 
there  can  be  no  determination  against  a  mas- 
riase  but  what  is  open  to  fbtore  litigation.  We 
atlltnow,  that  in  a  qaestion  ot*  marriage  any 
person  that  has  an  interest  may  intervene  be- 
Ihre  aentenoe  given  ;  and  any  person  hsThig 
an  intereat,  though  they  have  neglected  to  inter* 
vene  in  that  cause,  might  appeal  witbio  the 
proper  time :  nay,  I  will  go  so  far  as  to  say. 
that  if  any  person  having  an  interest  ahoad 
have  so  far  nepfleoted  it  as  (o  omit  availing 
himself  of  an  mterventloR  or  appeal,  yet  lio 
mi^ht  still  come  befbre  the  court,  shew  his  in* 
terest,  and  be  beatd.  A  manriage  c|anse  goet 
farther  atill ;  fbr  I  believe  in  most  other  cases  n 
determination  woold  be  for  /ever  binding^  at 
least  to  the  parties ;  but  in  these  questions,  1 
conceive  it  Is  not :  for  if  there  wAs  to  be  • 
question  between  a  bosbaiid  and  wife  in  a  caoso 
of  jactitation,  and,  aa  in  this  cause,  it  was  de*, 
termined  that  there  was  no  marriage;  yet  tht 
party  against  whom  that  sentence  was  obtain- 
ed, I  apprehend,  migfit  appear  afterwards,  he 
might  produce  any  new  proof  that  he  did  not 
know  of  at  that  time,  or,  even  if  he  had  oot 
produced  what  proof  he  had,  he  might  bo 
beard  upon  it  The  reaaon  of  that  indnlgenco 
I  take  to  lie  this :  by  the  canon-law  a  marriago 
was  held  to  be  indimolohle,  and  fbr  that  reaaon 
a  sentence  against  it  never  could  be  final; 
'  sententia  contra  matrimoniom  nonquam  tran« 
*  sibit  in  rem  judicatam.'  The  canon -law,  it 
b  well  known,  has  been  received  in  this  country 
with  respect  to  maniage,  particularly  as  to  that 
poottion  of  its  being  indissoluble.  In  moat 
other  qoestions,  aa  of  property ,  a  person  might 
be  boimd  by  tunoi  hooiM  by  ml  WBkkig  f^. 
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gvod.  ft  cue  M  h«  tliOBld  iMve  d^nc ;  bot  m 
1^  poTMi  eMWi«t  f^iatut  bimaelf  fran  Uie  obli* 
fKlMMit  of  iniivia|[a  by  aqy  Upte  of  tune,  or 
«iy  fteg led  in  tlaMcr  ^u  cm«»  ^ W  qoettion  it 
•voropes;  Iberiforo  Ibeie  ooaet  are  oertouily 
Uie  kMt  dangeroiM^  boouiae  if  any  body,  ap- 
lipan  wbo  apprvboDii  bimatlf  iii^^red  in  this 
■iotlQr»  and  baa  an  mloreft  to  dbiew  tbal  ibia 
iodgmeoUraa  not  doly  obtained,  he  may  be 
beard ;  bol  wbibi  eiMb  a  sentence  renaina  nn- 
impeacbed,  I  appiebend  it  is  ooncUisivei  The 
nsntfnoa  now  before  your  locdsbipa  is  a  sen- 
tence in  a  cause  of  jactitation.  Jt  has  been 
^mpeerd  npon  the  antborities,  many  of  wbicb 
hftf #  been  cited  tQ  yoor  lordsbips  to-day,  tbat 
wban  a  sentence  deM-mining  upon  tbia  point 
baa  beeo  ofiered  in  aoy-coovt  oomia|f  in  inci-> 
dentally,  it  has  been  nanstaotly  received :  but, 
my  lords,  it  baa  been  veeeived  with  this  restrio- 
tion,  aa  it  is  laid  down  expreasly  in  Blackbam's 
osee,  wbicb  has  been  alroadgr  oooted,  it  most  be 
wbeie  the  marriage  has  been  airectly  in  iaeue ; 
tor  if  it  be  an  -incidental  point  only,  it  would 
not  then  be  saiisfiMtory.  In  Bbuskbam's  case, 
where  the  «|oeStian  nose  upon  the  grant  of  an 
administration,  it  was  aigwed,  tbat  the  'Ecple- 
aiastiGal  Count  bavii^  determined  npon  tbat 
admiaiafti^iion«  they  had  Tirtnally  determined 
'  tbe  naanriage,  and  therefore  ii  was  binding 
npon  all  partiens  ibnt  it  waa  said,  No,  tbo  qoea- 
tian  moat  be  oiiniasilly  and  directly  upon  the' 
maipa^e*  or  it  abaM  oiQl  Iuito  effect ;  and  the 
distinotion  seems  to  be  eipocdingly  good. 

My  lords,  in  order  to  bring  tbe  piesent  case 
tbcrofoic  within  ibis  prtneipre,  it  is  necessary 
to  shew,  that  the  sentence  now  under  your 
Ittrdships*  eonaideratisn  te  a  dnectdetermhiatiom 
upon  a  marriage;  beoaose  if  it  be  not,  it  would 
be  liable  to  the  ol^^eetion  whiob  1  bare 


My  lords»  tbo  proceeding  is  that  of  a  cause 
of  jactitation,  which  ia  begun  by  a  man  or  wo- 
man I  in  this  eanae  fat  was  the  woman  catliag 
upcn  the  penon  who  claims  to  be  the  husbaad, 
for  having  boastsd  and  asserted  tbat  lady  to  be 
bb  wife,  to  abMio  from  such  asssftbna  for  the 
ftttaroL 

My  lords,  herethet4|ne«tion  originally  seema 
to  be,  whether  the  person  called  npon  had  ever 
really  olaimedibo  lady.  .  In  that  stage  of  the 
eanae,  if  theiolaitn  had  not  goneaa  far  as  a 
jqstificaiion,  somoof  tbe  boobs  assimilate  this 
proceeding  to  a  cause  of  defamation,  supposing 
It  to  be  a  caae  of  words  only  ;  and  when  upon 
a  marriage  being  pleaded  to  justify  tbe  claim, 
tbe  qoeetioB  torus  upon  that  mamage,  it  mny 
perbape  be  argued,  tbal  il  is  not  a  direct  caae  of 
marriage,  but  an  incidental  one  only  :  it  ma^ 
net  tbmfbre  be  improper  to  conoid^  it  in  this 
case,  leat  auch  an  obscrraiioii  ebould  be  made. 
I  lakn  it,  that  when  in  a  cause  of  jacliution 
tbe  defendant  givea  in  a  plea  stating  a  n^ar^ 
riage^  aa4  that  maMiage  is  oentradioted  by  tbe 

eiW^  though  it  is  intended  indeed  aa  a  da* 
tn  Iha  aoansaliim  for  which  be  is  c^led 
apoo  to  imnwer,  tbat  of  having  claims4  the 
Vdfpjp^  tte  VMtfon  thtn  nlteniln  nnmrr; 


the  plea  10  noionl^  iutnnded  to  entitle  tbe  de(> 
fendant  to  bis  admissioa,  but  the  court  ia  then 
ia  poascssion  of  tbe  qtiestioov  whether  tbe«e 
waa  a  marriage  between  tbe  partiea,  and  the 
determination  is  direct  upon  a  marrikge.  if 
tbe  marriage  be  proved,  thsre  ia  ijbie  aame  sen* 
fence  pasMd  aa  in  a  saatrimooia^  cause ;  there 
is  a  aeutenoe  directly  pronouncing  there  waa  a 
marriage,  the  partiea  are  pronounced  to  be 
man  and  wife,  and  they  might  be  admoniabed 
to  restore  to  each  other  conjugal  rights.  If,  on 
tbe  contrary,  tbe  dalendant  abould  fail  in  proot; 
tbe  determination  ia  this,  tbat  tbe  party  bee 
failed  in  hia  joatificatory  matter ;  and  the  aoft* 
tence  in  tbia, caae  goes,  that  tbe  judge  ban 
found  tbat  be  has  failed  in  the  proof  of  tb4 
marriage  alleged  lo  have  been  bad  between 
them,  be  is  declared  to  be  free  from  all  matri« 
menial  contracta,  and  injoined  not  to  boast  in 
future ;  it  would  be  tbcfcfore  a  &Uncy  to  argue^ 
tbat  this  is  not  a  direct  determination  of  the 
queatibu  of  marriage:  it  is  indeed  ingrafted 
upon  tbe  original  cauae  of  jactitation,  bot  tbal 
Is  agreeable  and  consonant  to  practice  in  othet 


My  lords,  it  is  not  a  monstrous  thing  to  aa* 
aert  tbat  a.causie  may  change  its  nature  fronft 
its  original  inatitution. 

(On  motion  of  a  Lord,  part  of  the  Skntenon 
was  read.) 

Dr.  Cahert,  Unacquainted  aa  I  am  witk « 
tbe  proceedings  of  this  high  and  august  eourl^ 
wtiieh  I  never  bad  the  honour  lo  appear  in  be* 
fore,  I  conceive  it  is  my  duty  to  take  immediatsl 
notice  of  those  words  which  have  bsen  read,  an 
I  suppose  they  were  called  for,  because  I  ough^ 
to  confion  my  observatmns  to  thein  before  I  g« 
any  fiirther.  The  lady,  who  is  the  object  o€ 
tbat  enquiry,  is  proni&noed  to  be  a  spinster  en 
Cures  yet appeara* 

My  lords,  ihesn  words,  are  inserted  m  tbisi 
sentence,  and  I  apprehend  are  in  ewety  sciw 
tence  of  this  nature;  tbo  purport  of  wbioh,  1^ 
trust,  means  this,  t|iJlt  the  case  is  ofpen  to  fo^ 
tore  disquisition  npon  tbe  principles  that  bav^ 
been  already  staled ;  that  though  tbe  judge  dfr* 
termiues  upon  the  evidence  that  is  then  befbm 
him,  yet  Uie  parties  having  an  mtesest  to  hrin^ 
that  question  00  again,  may  be  beard.  As  fmb 
aa  vet  sppears  to  us,  saya  tbe  judge,  the  lady 
in  Aeo  from  all  matrimonial  contracta;  and  a* 
long  aa  tbat  senteuce  remains,  I  mean  to  aign» 
that  it  is  a  oenoluaive  sentence.  1  don't  mea» 
that  the  Coort  is  pvsebded  from  anotbes-en-* 
qniry  ;.  I  have  stated,  thajt  no  partiea  are  prn*> . 
eluded  from  another  enquiry  ;  and  I  oonceivni 
the  meaning  of  those  words  are  to  express,  tbhll 
according  to  tbe  light  which  then  appears  tot 
the  Court,  the  Court  psonounoes  the  sentew^ 
Bot  a  sentence  of  that' sort  is  not  from  thenen' 
to  be  argued  to  be  nugatory,  and  that  tbe  Court 
determipea  nothing :  tbe  Court  determinee  npoiK 
what  it  baa-beafd ;  and  aa  long  aa  that  aeetnacn- 
remaioa,  tbat  is  the  way  in  which  i  mennt  to- 
put  it,  it  is  deciaive  and  conclusive. 

My  leida,  1.  hnvn  9Md»  thnt  ihteiib  the  onusii 
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began  ori||fifli«ny  upon  the  ooel  paKy  calling  od 
4he  other  to  justify  bis  cUim  as  husband  in  a 
cause  of 'jactitation,  it  is  nothing  monstrotts  to 
appose  it  has  so  far  ehanged  its  natore  as  to 
become  a  marriage  cause;  and  I  will  mention 
other  cases  in  which  the  ecclesiastical  conrts,  as 
is  well  known  to  the  practtlionersin  those  coorts, 
Adopt  and  admit  of  a  similar  practice.  Sup- 
pose, for  instance,  a  man  wis  to  bring  a  suit 
against  his  wife  for  the  restitution  of  cotijugal 
rights ;  in  bar  of  that  restitution,  the  woman 
ihay  plead  adultery  or  cruelty  in  the  hu«band, 
which  is  certainly  a  reason  against  admonish^- 
ing  her  to  return  home  to  her  husband.  Bnt, 
my  lords,  this  is  not  all  that  the  Court  would  do 
in  such  a  case ;  for  she  hayiosT  pleaded  adul- 
'  tery;  that  plea  becomes  in  fact  a  libel  in  the 
cause,  and  it  wilt  become  a  cause- of  adultery; 
and  I  ha?e  known  within  my  roemor^,  and 
since  ipy  attendance  at'  the  bar,  instances  of 
that  sort.  In  a  case  of  Matbews  and  Mathews, 
determined  in  1770,  in  the  Gonnstory  of  Lon- 
don, the  wife  pleaded  aduHery  in  bar  to  resd- 
totton;  the  ^use  went  on  in  that  suit,  and 
there  was  a  sentence  of  divorce :  would  any 
body  contend,  th^t  it  was  not  as  direct  a 
flenleDoe  of  di? orce,  as  if  it  bad  been  so  ori- 
ginally instituted?  and  in* case  either  of  those 
parties  had  married  again  during  that  divorce, 
and  an  indictment  had  been  preferred  for  poly- 

Samy,  can  it  be  contended  that  tbia  sentence  of 
ivoroe  would  not  be  a  defence  under  the  pro- 
Tiso  in  the  body  of  the  act  ? 

My  lords,  another  instance :  suppose  a  man 
brings  a  suit  for  separation  bjr  reason  of  adul- 
tery against  bis  wife ;  the  wife  may  recrimi- 
nate, and  may  give  in  an  allegation  pleading 
adultery  in  the  husband.  The  prayer  indeed 
an  each  side  would  be  for  a  separation;  but 
there  is  a  very  considerable  difference  between 
a  sentence  for  separation  formed  npon  a  crime 
keing  in  the  man  or  in  the  woman,  whether  it 
is  at  the  suit  of  one  or  the  other :  bnt  if  the 
party  tbat  is  defendant  in  the  original  suit 
ahoukl  go  on  and  proye  tbat  adultery,  apd  the 
.  plaintiff  should  not,  the  defendant  would  be  en- 
titled not  only  to  a  dismission  from  the  suit  the 
plaintiff  originally  brought,  but  to  a  separatioD^ 
upon  account  of  the  adultery  pleaded  by  the 
defendant. 

I  mention  these  cases  to  shew,  that  it  is  not 
tnormous  to  suppose,  tbat  though  the  original 
question  might  begin  in  a  cause  of  jactitatk>n, 
yef  the  marriage  being  pleaded,  the  senteooe 
cither  one  way  or  the  other  is  and  most  be  as 
determinate  as  if  ihe  question  had  originally 
been  itpon  marriage.  There  is  a  case  that  was 
litigated  in  the  Ecclesiastical  Court  not  long 
ago,  and  which  at  the  time  was  much  talked 
of«  and  is  well  known  ;  I  mean  the  case  of  Mr. 
Thomas  Her vey,  w|io  brought  a  snit  of  jacti- 
tation of  marriage  in  the  Consisfory  Cottrt  of 
London  against  Mrs.  Henrey.  In  that  comt 
a  marriage  was  pleaded;  the  sentence  was 
against  that  marriage;  the  tame  was  affirmed 
in  the  court  of  Arches ;  but  when  it  was  ap- 
paaM  lo  the  cowt  of  I)el«gate8,  tbev  reyeiacd 


this  judgment,  apd  pronourioed  for  tbo  mar* 
riage ;  pronounced  not  only  tbat  Mrs.Heryay 
was  justified  in  her  jaetttation,  but  pronoonced 
expressly  and  directly  for  the  marriage;  and  I 
believe  noboily  will  doobt,  but  tbat  marriage 
wsh  as  conclusively  deterraified  between  theoi 
as  if  it  had  been  originally  a  marriage  causey 
or  a  suit  of  nullity  of  marriage.  That  these 
sentences  have  been  held  to  be  eooddsife  in 
the  courts  of  common  law  where  thay  haye 
been  offered,  those  many  instances  that  have 
been  mentioned  seem  to  me  to  pet  it  ooC  of  all 
doubt. 

It  will  not  be  imprbper  to  consider  what  efieet 
a  sentence  of  this  sort  would  have  in  the  £e« 
diesiastical  (Court ;  and  I  shall  eoeteed,  that 
while  a  sentence  of -this  sort  is  existing,  a  wife 
couM  not  be  heard  to  have  any  claim  upon  her 
husband ;  she  could  not  claim  the  reslitinion  of 
conjugal  rights ;  there  is  no  light  in  which  vbe 
would  he  understood  to  be  the  wife  until  tbe 
marriage  be  again  brought  into'question.'  There 
is  a  case  in  print  that  seems  to  roe  to  go  ex- 
actly to  the  point  I  am  now  contending  for;  ii 
is  in  the  case  of  Clewa  and  Batharst,  which 
has  been  mentioned  already  to  your  lordships^ 
as  reported  in  Strange,  968.  Bat,  my  lords, 
that  case  is  reported  likewise  in  another  book, 
a  book  lately  published,  which  I  am  toMia 
good  authority,  and  the  casea  welt  and  coneetly 
taken ;  it  is  called.  Cases  in  tbe  time  of  Lord 
Hardwicke,  and  it  istebefMind  in  page  11. 
There  the  case  is  stated  a  little  more  at  laige ; ' 
and  a  case  is  said  to  be  qooted  by  Dr.  Lee,  of 
Mellisent  and  Meltisent  in  the  year  1718.  la 
that  case  a  woman  had  claimed  to  be  ibe  wife 
of  a  Mr.  Mellisent.  Mellisent  libelled  her  io 
the  Ecdesiastuuil  Court  in  a  jactitatwn  of  mar* 
riagc.  She  pleiided  a  marriage^  hot  failed  in  • 
the  proof;  and  there  was  a  sentence,  i  appre*' 
bend,  of  the  same  sort  as  in  Ibis  eaose.  Af^r 
the  death  of  her  husband  the  woman  would  * 
have  made  out  h^  right  to  the  admioistratioD, 
and  for  that  purpose  she  pleaded  her  marriage; 
that  must  have  originally  began  in  tbe  inferior 
court,  and  from  the  nature  of  tbe  sait,  I  sup- 
pose, came  from  the  Prerogative ;  btit,  how. 
ever,  the  determmfttion  1  am  alluifing  te  wan 
in  the  court  of  Delegates:*  it  waa  detprmined, 
as  there  remained  in  fbrea  a  tatauc*  which 
waa  a  bar  to  her,  ahe  could  not  be  heard  te 
make  out  her  case  as  a  widow  to  the  dec^aMed. 
Your  lorrishi|iB  yery  well  know,  tbat  tliough  the 
Prerogative  is  an  ecclestastioal  court,  yet  the 
jurisdiction  of  that  coun  is  confined  merely  to  * 
probates  and  administrations,  and  it  does  not 
entertain  canses  of  marriage.  Mrs.  Mellisent 
there  claiming  as  tbe  widow  of  the  deceaaed  in 
that  court  wiMre  tlte  sentenee  of  the  marriage 
could  not  be  set  aside,  it  was  bald,  tb«e 
being  a  sentenoe  in  a  canoe  of  jaetitation,  in 
whid  the  marriage  Wis  pronounced  against, 
she  oouki  not  claim  as  widow.  In  tbirt  case 
the  Prerogative  Court  behl  the  same,  aa  vre 
are  contending  yonr  lordsbipa  will  upoitf  this 
occasion. 
There  was  saolhcr  aase  in  tbe  Premgatiye  • 


4S&] 


Jfi/r  Bigamif* 


A.D-  1776. 


[4Sd 


Gowt  in  Ihtii  ytw  irn,  My  liayo  tgaiiisl 
Brofrn.  Tbe  qiiMlimi  arose  upon  m  admi- 
nbtntion  to  Gortrtide  Brown,  wbo  died  iotes* 
tete.  Adminlttnitiuo  bad  b^n  |p«Dted  to  Ste- 
Bhen  BrowD  as  ber  baaband,  be  bavini^  iDarried 
mer  io  the  year  17S0:  Aflierwarda  that  admi- 
nistratioa  was  «aUed  in  hy  lady  Mayo,  a 
daof  hter  by  a  former  biraband  ;.  and  abe  con- 
teo&d  tbat  Brown  bad  no  nght  to  that  ad* 
miniatration,  inaamocb  as  at  the  time  be  mar- 
ried Gertmde  be  was  already  the  hasband  of 
One  Eleanor  Cutta.  In  answer  to  that  it  was 
pleaded,  tbat  there  bad  beeb  a  salt  of  jaetita- 
tioa  of  marriage  broii^bt  by  Brown  against 
Cutta,  in  whicb  tbe  marriage  waa  pronounciMl 
against,  and  he  waa  prononnoed  to  be  free  from 
all  matrimonial  oontracts  with  Eleanor.  In 
answer  to  tbat,  another  plea  was  giren,  stating 
tbat  it  was  a  ooHosire  suit ;  tbat  they  oonid 
ahew  frand  and  collosion.  The  admission  of 
this  nllogaiion  came  on  to.be  debated  before 
tbe  jud|^  of  tbe  PrerogatiTe ;  and  thus  for  the 
jodgp  said :  there  being  a  sentence  now  in  ano^ 
tfaer  court  (ihis  was  in  tbe  Prerogative  that  had 
notjtniodiction  of  marriage,  there  being  a  Con- 
sistory of  London)  by  which  it  is  pronoobeed 
Ibat  this  person  was  free  from  matrimonial 
contract,  this  court  cannot  admit  this  allega- 
tion: and  air  prooeedioga  in  that  court  were 
stopped,  tbat  is,  that  allegation  was  not  ad- 
mitted, till  the  party,  if  she  thought  proper, 
might  go  to  the  proper  conrt  to  reverse  it. 
Nothing  has  been  done  in  that  caoae since; 
and  I  concehre  in  all  .probability  never  will:  I 
apprehend  therefore  that  thiasentenoe,  which  is 
now  dnder  yo^ir  lordships'  consideration,  must^ 
aa  long  as  it  remaina  io  fo^,  be  held  to  be 
conckisive,  for  this  resson ;  bei^use  though  it 
eao  be  enquired  info,  yet  it  is  not  now  even  in 
a  way  of  litigation ;  nothing  baa  been  done  to 
repeal  it,  nor  are  there  any  steps  towards  it, 
but  it  remains  in  its  full  force. 

My  lords,  the  learned  gentlemen  who  have 
gone  before  me  have  thought  proper,  in  order 
to  obviate  any  objections  that  may  arise,  to  con- 
sider what  would  be  the  case,  supposing  it 
should  be  urged  by  the  counsel  on  the  other 
side,  that  the  prosecutor  would  undertake  to 
shew  tbat  this  was  a  fraudulent  sentence,  and 
obtained  by  collosion.  My  lords,  the,  reason 
9i  oor  mentioning  that  is,  not  on  supposition 
or  belief  that  there  would  come  out  any  snch 
practices  in  the  present  cauae,  but  that,  &king 
It  op  aa  we  do  as  a  previous  question,  it  is  ottr 
duty  to  consider  it  even  in  the  most  disadvan- 
tageous Tiew,  and  to  maintain,  that  in  no  case 
which  they  can  suppose  ought  evidence  to  be 
received  against  the  sentence:  and  upon  that 
bead  I  apprehend  that  every  argument  which 
can  be  adduced  to  shew  that  the  consideration 
of  truth  ornbo  want  of  troth  in  such  a  sentence 
ought  not  to  be  ^ooe  into  by  this  conrt,  may 
wiSi  equal  propriety  be  applied  against  going 
into  tbe  question  of  collusion,  tecause  that 
court  whidi  gave  the  sentence  is  open  to  tbat 
enquiry,  and,  I  apprehend,^  alone  proper  and 
eonpeteal  to  tbe  purpose.    How  tague  and 


unsatisfactory  must  be  the  enquiry  of  different 
courts  proceeding  upon  different  matter,  diffo* 
rent  principles,  even  tbe  tenns  made  nse  of 
quite  different !  Should  they  enquire  into  the 
question,  whether  the  proceedings  were  fair  or 
not,  it  may  be  productive  of  error.  Sap|M»e  it 
should  be  shewn  in  some  particular  that  there 
was  evidence  supplied,  bow  would  it  appeal' 
the  judgment  did  depend  upofi  tbat  ground  f 
Their  entering  into  the  proof  of  collosion  would 
bd  as  strongly  exceptionable  as  their  enquiring 
into  tbe  right  or  propriety  of  tbe  sentence, 
whether  it  was  duly  and  rightfully  pronoon<^ 
by  the  judge,  which  is  an  exercise  of  jurisdio-' 
tion  which  no  independent  court  has  over  tbe 
sentences  or  jodginents  of  another.  Your  lord- 
shina  are  well  acquainted,  tbat  there  is  no  ap- 
pellate jurisdiction  in  a  criminal  conrt  over  an 
ecclesiastical  court ;  the  question  can  only  be, 
whether  that  aentence  shall  be  received  as  final 
and  condosive:  but  the  method  in  which  it 
was  obtained,  wbjetber  it  was  rightly  and  duly 
pronounced,  are  very  good  questions  for  a  conrt 
of  appeal,  which  can  reverse  that  sentence ;  but 
an  enquiry  into  the, method  of  obtaining  it  is 
improper,  as  long  as  the  sentence  remains.  If 
then  a  sentence  of  this  sort  will  be  held  to  be 
conclusive  and  satisfoctory  in  all  civil  ques- 
tions, and  J  conceive  tbe  authorities  which  hare 
been  quoted  will  be  sufficient  to  establish  that 
principle,  surely  it  will  much  niore  strongly' 
apply  to  all  criminal  cases ;  because  your  lord- 
ships  will  see  it  to  be  the  strangest  proposition* 
to  inaintain,  that  when  a  man  or  woman  are 
not  to  be  considered  aa  husbsnd  and  wife  to  any 
civil  purpose,  yet  they  shall  be  so  only  for  the 
purpose  of  punishment :  this  surely  would  be' 
the  greatest  absurdity.  Yet  supposing  the 
sentence  not  repealed,  which  imports  the  man* 
and  woman  are  not  husband  and  wife ;  and 
suppose  that  be  tbe  general  sentence  that 
ought  to  apply  to  them  in  every  situation  what- 
ever, though  the  criminal  jurisdiction  should  go 
on  to  pass  censure  upon  the  person  accused 
(for  that  is  all  the  criminal  jurisdiction  can  do) 
that  will  not  destroy  the  sentence  in  the  Eccle-' 
siastical  Court,  and  they  will  remain  not  bus-' 
band  and  wife,  though  the  criminal  court  should 
punish  one  of  them  for  what  is  supposed  a 
secend  marriage. 

My  lords,  fsuppose  it  wil^  not  be  contended,' 
that  a  determination  before  a  criminal  judica- 
ture ought  to  have  the  effect  of  a  detennina** 
tion  directly  upon  the  marriage :  I  apprehend,' 
that  in  point  of  law  it  cannot  be  supposed  it* 
should  he  so  anrued.  Your  lordships  will  see 
the  injustice  oMut-h  a  proceeding  then  would* 
be  prodigious,  because  then  a  criminal  juria- 
dictton  must  determine  upon  the  rights  of 
many  persons  who  have  not  a  possibility  of 
being  heard.  Keep  their  nuestion  in  the  civil 
court,  adhere  to  the  determination  of  that  court 
that  has  an  original  jurisdiction,  there  all  par-  -^ 
ties  might  have  been  heard,  and  they  may  in* 
future,  if  they  can  set  np  any  interfst ;  but  a 
determination  in  a  criminal  court  that  mi^ht* 
apply  in  tbe  moat  remote  degree  Io  determine'' 
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civil  caaaee,  wvold  be  the  moit  manifest  iijas- 
tioe»  beci^Me  no  p^raoos  could  be  beard  for 
Ibetr  interest. 

.  The  question  for  vour  lordships'  determina- 
tion, if  it  should  DO  eTer^gjne  into,  will  be 
japon  the  marriage  said  to  m  bad  with  Mr. 
Hervey.  Any  determination  here  that  mi|y 
affect  that  righl,  may  affect  not  only  the  per- 
aona  that  were  Immediately  the.  parties  to  that 
ioit;  bat  your  lordships  see  many  oonnectiouf 
arise  upon  marriage,  many  relationships  and 
new  chums  that  may  be  precluded  by  such  a 
'  sentence  as  this.  Suppose  the  duk^  of  King- 
aton  had  had  children  oy  his  marriasre,  it  wootd 
be  as  much  their  interest  to  establish  this  sen- 
.  tence,  aa  it  would  be  «f  interest  of  any  other  ta 
impeach  it;  and  Ihat  such  rights  as  these 
should  be  determined  in  a  criminal  jurisdiction 
where  the  parties  cannot  be  heard,  I  appre-. 
kend,  is  a  position  that  never  was  yet  main- 
iained. 

Upon  these  principles,  I  hope  your  lordships 
will  be  of  Dpioion,.tbat  the  rule  ought  to  be  ap- 
plied as  ^ell  to  questions  that  can  arise  iof  ori- 
9lii|al  juriadietioms  aa  in  ciril  ones.  That  cri- 
minal courts  have  determined  upon  these  prin- 
ciples, there  are  oases  which  have  been  alluded 
t0,aqd  wbioUare,  I  apprehend,  extremely  per- 
tinent. One  is  the  case  of  the  Kiog  against 
Viqcqfit,  Strange  481,  n^entioned  to  be  an  in- 
dictment for  forgeiy  in  having  forged  a  will. 
The  reporter  saya,  focgery  was.  proved,  but  the 
d<»fc)ndaat  produced  a  probate  uaider  the  seal  of 
the  ordinary :  and  it  was  held,  that  that  was 
satisfactory  proof  of  the  Taliditv  of  the  will. 
Thyt  is  a  very  stroqg  case ;  but  that  there  is  no 
r^ght  to  determine  v^\\  civil  matters  in  such  a 
^ajr  as  this,  or  evev  to  prejudice  civil  mattem^ 
is  very  clear  in  that  report. 

my  lords,  there  is  another  case  reported  by 
the  same  author,  sur4qhnS^qge  7Q9«  the  king 
against  JlhodsB,  that  came  before  the  iUog'a- 
bench,  when  sir  RobeM  JRaymooxI  was  the 
chief  jostice.  Tha^  was  upon  an  indittmesyt 
likewise  upon  a  forgery  for  having  forged  a 
will.  That  wiU  had  Men  proved  in  the  ^le- 
nastical  CourU.  My  losda,  it  appears  by  this 
nport,  that  it  was  not  only  a  probate  u  tb^ 
qppimon  form,  it  was  whep  there  had  h#en  a 
long  litigation  in  the  Ecclesiastical  Courts,  and 
wh^  by  a  decree^  of  |he  court  of  Delegates 
the  wUTwik;  proQOunoed  for.  Upon  api^i^* 
tion  to  the  JiipgVhmsh  (or  a  habeas  Corpus. 
ad  U9t\ficia^nh  the  Court  there  decceed  not 
Ip  issue  the  writ  for  this  reason,  because  it  ap- 
peared that  there  was  then  existing  a  direct 
sentence  for  the  will ;  and  that  sentence  if  it 
had  been  pleaded  in  bar  to  going  into  the  ques- 
tion of  forgery,  X  apprehend,  would  have  been 
^wed  to  be  conclusive  evidence;  for  the 
•  Coiirtaaid,it  was  not  fitting  to  de^iermine  the 
property  on  an  indictment.  It  likewise  appear- 
ed, that  though  th^r«rhad  been  a  aentence  of  the 
cymrt  of  Pelegatss  pronouncing  for  the  will, 
■  that  yet  there  had  been  an  appUcatisn  for  a 
^mmission  of  review ;  so  that  it  was  within 
tfciB  kHQwIedge  of  the  Coort  that  the  cau«e  was 


Ml  a  noeans  of  having  a  reviskin.    Bot  it  wm 
understood  that  theseotenee  still  remained  per* 
fectly  in  force;  for  your  lordships  kn^w  per- 
fectly well  the  difference,  between*  an  appeal 
jin^  an  application  for  a  oommissioii  of  review : 
in  case  of  an  appeal,  the  sentence  is  suspended* 
but  not  so  on  an^pplicatien  for.  a  commission 
of  revie^.     By  the  statute  of  Henry  8«  it  is 
provided,  that  the  sentence  of  the.  Del^aten 
shall  he  final,  and  no  appeal  shall  he  had  frona 
them ;  but  it  is  now  indisputable  law  that  th» 
king  may  by  his  royal  prerogative,  upon  » 
personal  application^  and  a  special  case  laid, 
direct  a  commission  for  reviewing  the  sen- 
tence :  but  there'  is  no  appeal ;  the  sentence 
remains  the  san^e,  unless  the  reviewers  in  their 
judgment  shall  think  proper  to  rcTerse  it.    In 
this  case  it  appears,  tbattbere  waa  then  ei^istis^ 
a  fall  and  direct  sentence  upon  the  validity  of 
that  Will.     It  was  understood^  thea  tbi^  this 
right  had  been  pleaded  by  the  de(endant»  and 
the  chief  justice  slopped  the  proceeding,  and 
did  not  even  grant  that  motien  which  was  then 
sent    These  two  cases*  I  am  told,  have  been 
recognized  again  in  that  court  in  a  very  lain 
case  of  a  man  who  vfas  executed  for  a  foigfiry» 
one  Perry;  and  1  am  told  the  judge  at  thai 
trial  offered  to  the  iMrisoner  to  put  off  his  triai* 
if  he  had  a  mind  to  make  use  of  that  pjlea :  bnt 
I  am  told,  (t  was  not  aocepted  by  the  prisoner* 
and  the  trial  went  on^    But  this  I  am  sure,  no 
use  can  be  made  of  that  case  to  shew,  that  the 
former  determinatiov^  were  at  all  impeached 
by  it ;  because  at  Least,  if  the  probate  wu  noa 
iosisisd  00  by  the  defemlant,  consequently  not 
over-ruled  by  the  Cour^  these  caaes  then  re- 
mai.i  in  their  full  force.    And  I  will  ask«  in 
what  manner  they  may  be  said  not  to  he  appli-^ 
C|M>le  to  the  princi|ile  we  are  contending  for,' 
that  in  a  criminal  court,  cases  of  this  sort  oag/^X 
not  to  be  gone  into  ?  Will  it  be.  said,  that  thia 
being  a  prosecution  under  a  apecial  act  of  par- 
liament, the  crime  consists  in  having  iparried 
two  persons,  thatthe  marriag<^  must  necessarily, 
come  under  the  consideration  of  that  court 
which  is  to  determioe?  and  they  cannot  by  the 
act  of  parliament  itself  acquire  au  original  Jn- 
riadictkin  to  enquire  into  the  right  of  marriage, 
Qoes  not  it  apply  exactly  as  strong  to  the  case 
1  have  noWi  alluded  to  of  forging  a  will ;  for  it 
is  by  e;fpress  act  ^f  parliament  made  a  fdopy 
oif  death  to  foige  a  wdl ;  and  it  may  as  well  li^ 
argued  from  l^nce,  that  every  csiminal  coqrt 
haa  by  that  act  i^cquired  an  original  jurisdic- 
tion aa  to  wilki.    It  cannot  be  aii^ued  a  mo- 
ment, that  a  criminal  court  has  original  juris- 
diction of  marriage.    I  do  not  aay ,  w  hen  it  hae 
not  been  determiaed  before,  but  that  tbe  Court 
must  necessarily  enquire  into  the  fact ;  but  that 
it  cannot  original^  entertain  atich'a  nueatioa. 
Now  there  cannot  be  a  case  stated  wherein  a 
question  waa  between  tbe  parties  upon  the  va- 
lidly of  their  marriage  and  up^  their  state  of 
man  and  vvife,  to  ahew  that  it  can  be  deter- 
mined by  a  criminal  court.    If  it  ca«aot,  I 
conceive  clearly,* it  cannot  be  said  to  have* 
ori^i^d  jurisdiction  ujpan  the  point,  the  frauds 


489]  >r  Sigmy. 

Bttd  eollvakMi ;  whkli,  ftr  tie  ivlMoA  drat  Iim 
been  gireo,  it  ¥9b  thouglii  proper  to  meotioii, 
Ictt  H  ehoold  be  maiie  use  ef  opon  the  other 
tide.  It  wiN  be  eeid  perhapt,  that  there  are 
maoy  iDetaooee  where  parties  trjing  to  avail 
Cbenstkes  of  a  judgment,  or  the  eeDtence  of 
ODother  ooart,«of  the  adverse  parties  being  al- 
lowed to  shew  that  those  senteDces  were  ob- 
tained epUosirelj:  this  distinction  I  conoeire 
has  been  made.  .  If  any  court  ever  is  permitted 
to  enquire  into  the  ^oeitiooi  it  must  be  a  eoort 
having  eoncorrent  jurisdiction  ;  alid  then  your 
lordships  will  sea  the  question  npon  very  dif- 
ftrent  gromds ;  becanse  a  court  having  con- 
current jurisdiction  has  also  the  opjportuoities, 
all  the  methods  of  enquhing  into  the  original 
question.  They  being  competent  to  determine 
the  original  pomt,  it  makes  no  considerate 
difference  whether  it  comes  before  them  at 
.  first,  or  whether  it  has  before  been  determined 
by  another  court.  It  will  jiot  be  cooleoded,  I 
conceive,  that  a  criminal  court  has  any  con- 
current iorisdiction  with  the  EcclesiastJcal 
Court.  It  clearly  cannot  be  so;  it  can  never 
entertain  the  abstract  question  between  parties, 
whether  they  are  man  and  wife  or  no.  The 
eolv  way  it  can.be  taken  up  is  iocidentally ; 
and  if  the  authorities  are  good  to  shew,  that 
where  an  incidental  question  arises,  if  it  haa 
been  determined  by  a  court  havioe-  original  ju- 
risdiction, it  ought  to  be  Conclusive,  that  will 
apply  to  the  case  now  before  the  Court.  For 
these  reasons,  and  fbr  those  that  have  been 
nuMne  weightily  argued  by  the  gentlemen  who 
have  gone  befbrcf  me,  I  hope  your  lordshi|is 
will  not  think  proper  to  recede  from  the  esta- 
bfisbed  and  legal  priociples,  or  rtiake  a  pre- 
cedent on  this  occasion.  But  if  whatever  has 
been,  was  upon  the  strength  of  former  deter- 
minations ;  and  if  there  is  good  ground  in  law 
to  say  that  this  sentence  ought  to  be  concio* 
sive  to  the  point  to  which  it  is  now  offbred  ;  I 
trust  your  lordships  wiH  be  of  opinion  that  the 
prosecution  ought  not  to  be  permitted  to  go  mto 
any  evidence. 

Dr.  Wynne.  Notwithstanding  there  has  been 
so  much  and  so  ably  said  upon  this  question,  I 
hope  that  the  duty  1  owe  to  the  noble  person  at 
your  lordships'  bai-,  will  plead  my  excuse  for 
offering  a  few  words  npcm  the  same  side,  in 
support  of  the  sentence  of  the  £celesiastical 
Court,  of  the  eflRect  wit|)  a  view  to  which  it  if 
DOW  produced  before  your  lordships. 

My  lords,  the  docness  of  Kingston  is  now 
upon  her  trial,  upon  an.  indictment  found 
against  her  grounded  on  ftat.  1  Ja.  cap4 11,  for 
t£it  being  the  wife  of  Au|^U8tus  John  Hervey, 
she  married  the  duke  of  Kingston,  the  said  Au- 
gustus John  Heryey,  her  former  husband,  be- 
rng  then  alive.  The  foundation  of  this  whole 
proceeding  therefore  is  a  marriage  alleged  in 
the  indictment  to  have  been  had  between  the 
daeheas  of  Kingston,  at  that  time  Mrs.  Elisa- 
hM  Chtidlei^h,  and  Mr.  Angustus  Hervey. 

That  marriage,  my  lords,  is  the  only  fact 
fhat  €to  make  any  crimiaalily  in  tht  present 
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«Me ;  and  if  k  shall  appeMr  to  year  tordships  k 
ftfft,  which  haa  been  iilready  anqoired  into  and 
decided  upon  ;  that  it  has  been  pot  m  issue  in 
that  court  which  aiona  could  proper^  talU 
eogaizance  of  it;  that  that  court  Ims  pro- 
nounced its  sentence  against  the  marriage  then 
nut  in  issue,  or  any  matrimonial  cootraet  be- 
iweep  Mr.  Hervey  and  Mrs.  Chudleighi  who 
were  the  parties  to  that  suit ;  and  that  this  sen- 
tence still  remains  in  force;  it  h  submitted  to 
your  lordships  to  be  impojNible  that  those  who 
are  prosecuting  this  indictment  agalnat  her 
grace,  can  be  allowed  to  go  into  an  ejcammatiois 
of  witnesses  upon  that  marriaife ;  it  being  • 
Ihet  now  decided  by  the  legal  sentence  of  % 
proper  court,  and  consequently  not  the  sn^ed 
of  that  kind  of  evidence  whick  the  proaeeutoito 
are,  we  presume,  endeavouring  to  oftf  to  your 
lordships  upon  it,  as  if  it  had  been  a  qoeatiokl 
updn  which  no  aenlenoe  had  ever  been  given. 
'  My  lords,  the  sentence,  upon  which  we  rely, 
was  passed  in  the  moath  of  February  1769, 
and  It  recites  all  the  proceedtnga  had- in  that 
cause  prior  to  the  sentence,  and  whioh  ane 
sufficient,  as  we  apprehend,  to  found  that  eflbet 
which  we  contend  it  ought  to  have  before  your 
lordships.  The  sentence  recites,  that  a  soit- 
had  been  brouffht  by  the  duoheas  of  Kingston 
against  Mr.  Hervey  for  boasting  that  be  wan 
Mr  husband;  diat  Mr,  Hervey  appeared  In 
that  cause ;  that  he  admitted  and  justified  thn 
jactitation  ;  and  alleged,  that  lie  waa  well 
warranted  in  making  such  jaolitation,  lor  that 
he  was  actually  married  to  the  My  i  by  that 
means  they  were  at  issue  upon  the'fiict.  Tho 
sentence  goes  on  to  say,  that  ha  had  entirely 
foiled  in  the  proof  of  the  marriage  whieh  k% 
kad  pleaded  and  prdpounded ;  in  oonsequonea 
of  wbich  the  Court  pronounces  Mrs.  Chodlelgk 
to  be  entirely  free  from  all  matrimonial  coo* 
tract,  and  particularly  with  the  s^id  Mr.  Her* 
vey,  *  so  for  as  to  us  as  yet  appears;'  and  upon 
that  goea  on  to  admonish  him  to  oeaae  from 
forther  Jactitating  in  that  behalf.  The  quea- 
tion  now  for  3roor  lordships'  oansideisition  there- 
fore is^  what  Is  the  effect  of  that  sent«icer  And 
I  contead  that  in  the  way  in  which  this  causa  ^ 
was  proceeded  in,  it  is  as  deekfive,  aa  absdote  a 
aentence  against  th^  marriage,  as  4be  Eocla- 
aiasticsil  Court  has  power  to  give* 

if  the  party  who  is  aeoused  in  auoh  a  suit 
does  not  justify  the  jaoiiutk>n  by  f^eadkig  n 
marriage,  it  is  otherwise;  for  in  thai  case* 
whether  the  fact  of  jactitation  is  admitted  or 
denied,  the  sentence  is  only  nnbn  the  jactfta^ 
tion,  not  open  the  marriage.  If  the  jactitation 
la'  admitted,  and  is  not  justified,  the  fHUty  ia 
admonished  to  do  so  no  more;  if  the  jactita- 
tion is  denied,  the  only  question  before  tbo 
Courtis,  did  the  party  jactitate  or  notf  and  if 
the  jactHation  is  proved,  the  sentence  is  the 
same,  via.  a  monition  to  cease  from  doing  s» 
for  tho  future.  Bu|  if  the  party  cited  eoik* 
fosses  the  jactitation,  and  justifies  it  by  plead* 
ing  that  he  or  she  was  and  la  aetually  and  . 
kiwftilly  married  to  the  ether  party  who  ha§ 
kfooghttkeaiiit,  itisnolpngerasauseof  jao^  ' 
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it  is  ••  mueli  and  ts  dioeetly  a 
.riage  cause  as  a  cause  of  oullily  of  marriage, 
.or  a  cause  for  rest ilution  of  conjugal  ri^lils. 
It  is  as  absolute  aoU  derisive  proof  of  this,  io 
my  bumble  apprebeosioo,  tbat  if  the  party 
, cited  in  a  cause  of  jactitation  pleads  and  proves 
m  marriage,  tbe  court  dties  not  in  tliat  case  dis- 
(iniss,  and  say.  The  party  it  is  true  jactitated, 
and  had  a  ground  for  jactitatiog,  therefore  we 
dismiss :  no,  the  coort  pronounces  for  the  mar- 
riage.    And  I  take  it  ta  be  most  clear,  that 
•wicb  a  sentence  having  beenjironounced  in  anV 
t  ecclesiastical  coilH,  if  the  party  cited  shouU 
^immediately  pray  restitutioo  of  conjugal  rights, 
the  court  will  grant  its  monition  grounded  upon 
.that  sentence,  that  the  parties  who  were  proved 
to  have  been  lawfully  married,  should  cohabit 
and  perform  tbe  duties  of  their  marriage. .    It 
(Will  not  i  presume  be  contended,  tbat  any  conrt 
can  deal  so  very  unequal  a  measure  of  justice 
^between  parties,  as  to  say.   If  a  marriage  is 
proved,  we  will  pronounce  for  it ;  and  yet  in  a 
cause  of  exactly  tbe  same  nature,  if  a  party 
pleads  a  marriage,  and  fails  in  the  proof  of  it, 
we  willnot  preaounceagaiusiit.    The  suppo^ 
aition  is  absurd  aod  shocfcine  to  common  sense ; 
and  it  is  impossible  tbat  such  a  cause  as  a  cause 
.    of  jactitation  could  ever  have  been  io  use,  if 
.  the  party  who  brought  it  might  lose  his  cisuse, 
and  be  engaged  in  a  marriage  he  was  desirous 
to  avoid,  Iwit  could  never  obtain  any  sentence 
against  the  party  jactitating,  that  would  have 
^•ny  legal  effect.    It  u  impossible,  with  great 
.defersDca  to  your  lordships,  that  such  doctrine 
abould  ever  liave  obtained ;  but  the  truth  is  di- 
leetly  the  rvterse,  and  in  all  courts  where  these 
sentences  against  a  foarriage  in  a  cause  of  jac- 
titation have  been  produced,  they  have  been  al- 
lowed to  be  as  decisive  as  any  sentence  in  an 
.ecclesiastical  court  in  a  marriage  cause  could 
J>e.    In  th^  case  of  Jones  and  Bow,  reported, 
in  Carthew,  it  is  expressly  said,  that  it  was  a* 
^saiise  of  jactitation.    In  the  case  of  Clews  and 
JBathurst,  which  has  been  mentioned  to  your 
lordships,  it  was  a  cause  of  jactitation  ;   and  I 
rather  rely  upon  that  case,  becaase  it  appears 
by  the  report  of  it  in  the  book  intitl«d  Cases 
in  lord  Hardwicke's  time,  p.  11,  Hil.  7  Geo. 
$f  tbat  it  was  atteiided  by  as  able  a  civiliau  as 
any  of  bis  time,  Dr.  Lee,  afterwards  dean  of 
tbe  Arohea:    he  argued  in  that  cause,  that  a 
sentence  against  a  marriage  in  a  cause  of  jac- 
.titation  is  an  absolute  and  decisive  sentence. 
•And  it  appears  from  the  report,  that  he  quoted 
another  case,  which  was,  that  of  Mellisent  and 
(Mellisent ;  in  which  it  had  been  so  held  in  the 
Court  of  Delegates,  which  voor  lordships  know 
is  a  court  of  appeal  in  ecclesiaatical  causes,  in 
which  there  are  both  judges  of  the  common 
law  and  civilians.     The  case  which  was  last 
alluded  to,  and  which  >vas  in  the  Pirerogative 
4Court.  your  lordships  will  allow  me  to  state 
a  little   more  fully,    because    it  will   shew 
the  o[)ioion  of  tbe  great  judge  who  now  pre* 
sides  in  that  court    It  was  upon  the  rinht  of 
administratiim  to  one  Mrs.  Gertrude  Brown. 
Xbe  qusstioo  wu  b^vreen  fiUephoi  Brown,  wbo 


Trial  qftheDuchen  of  Kingaanf  [498 

alleged  bimsejf  to  be  tbe  husband,  and  ths 
lady  viscotmtess  Mayo,  tbe  daughter  of  tbe  de- 
ceased by  a  fbrsKr  husband.  Tbe  marriage 
between  Brown  and  Mrs.  AyleoMMrei  which  was 
the  deceased 'a  foroser  name,  waa  not  denied  ; 
but  lady  Mayo  insisted,  that  at  the  time  of  tbe 
marriage  with' Mrs.  A^lemore,  Mr.  Brown  bad 
another  wife  at  that  time  living,  whose  name 
was  Eleanor  Cutta.  Mr.  Brown  to  that  re- 
plied, that  he  bad  brought  a  cause  of  jactitation 
m  tbe  consistory  court  of  London  against  Mrs. 
Eleanor  Cutts,  and  that  sentence  had  been  pro- 
nounced exactly  as  in  the  present  case,  and 
that  be  was  free  of  all  matrimonial  contracts 
with  said  Elizabeth  Cutts.  Lady  Mayo  then 
offered  an  allegation,  in  which  she  pleaded, 
that  the  sentence  in  such  cause  of  jactitation 
had  be^  obtained  by  collusion ;  and  annexed 
to  tbat  allegation  she  exhibited  many  letters 
between  Stephen  Brown  and  Elizabeth  Cutts, 
by  which  it  app^red,  that  after  the  date  of  the 


sentence  tliey  had  corresponded  together ;  thj||t 
he.  had  ackiM^wledged  himself  to  oe  her  bus* 
band  in  aeveral  of  these  letters,  but  told  her  it 
would  be  exceedingly  inconvenient  to  bis  af- 
fairs, and  entirely  destroy  his  claim  to  the  ad- 
ministration of  Mrs.  Aylemoro^  which  was  of 
some  considerable  value  to  him,  if  his  marr 
riage  with  Mrs.  Cutts  was  known,  and  there- 
fore desired  her  to  be  silent,  and  not  give  him 
any  further  trouble:  that  was  the  effect  of  lady 
Mayo*s  allegation.  Tbe  moment  that  allega- 
tion was  brought  into  coort,  the  proctor  for 
3rown  desired  that  tbe  proctor  tor  lady  Mavo 
might  be  asked,  whether  be  confessed  or  de- 
nM  the  subscription  of  tlie  officer  who  authen* 
ticated  tbe  copy  of  tbe  sentence  given  m  the 
canae  of  jactitation  P  which  being  contesasd, 
and  tile  sentence  by  tbat  means  regularly 
proved,  tbe  judge  said  be  could  go  no  farther  ; 
be  could  not  enquire  upon  what  groonda  that 
sentence  was  given,  but  would  give  a  time  te 
the  party,  if  she  thought  it  for  her  interest  to 
apply  to  the  consistory  coort  of  London,  and  see 
whether  that  sentence  qould  be  reversed  ;  but 
it  was  held,  tbat  so  long  as  it  remained  in  force, 
it  was  decisive  4ipon  the  question  of  tbejoar- 
riage,  and  absolutely  binding  upon  the  judge 
of  the  Prerogative  Court. 

This  being  the  case  then,  tbe  (|uestton  for 
your  lordships'  consideration  now  is,  what  ei^ 
feet  tbe  sentence  given  in  tbe  consistory  court 
of  London,  in  1769,  in  the  cause  of  jactitation 
of  marriage  brought  by  tbe  duchesa  of  King- 
ston, then  Mrs.  Elizabeth  Chudleigb,  against 
Mr.  Hervey,  should  have  in  the  present  cause 
before  your  lordtthipsf  My  kirds,  it  would  be  a 
very  unpardonable  waste  of  your  lordships' 
time^  at' this  hour  of  the  tlay,  for  me  to  take  up 
a  moment  of  it  in  arguing,  that  marriage  is  by 
the  law  and  constitution  of  this  country  of  e&> 
clesiastical  cognizance.  There  cannot  be  a 
doubt,  that  if  there  be  any  impediment  to  the 
marriage  of  two  people  living  toitfethf  r  as  roan 
and  wite,  that  if  oue  of  ihe  parties  deniep  either 
the  fact  or  validity  of  the  marriage,  that  if  one 
of  the  parties  refues  to  perfocia  thedtitiesofil 
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by  cQliabitation,  that  if  one  of  the  parties  treats 
the  nttier  with  intolerable  sererity,  that  if  a  per- 
Boa  boMta  of  a  marriage  which  he  caouot  jas- 
tify,  or  if  som.e  kind  of  contract  or  solemnity 
paaeed  between  parties  which  may  occasion  a 
doobt  whether  it  amounts  to  a  lawful  marriafl^e 
or  not ;  in  every  one  of  these  cases  the  Eccle- 
siastical Coart  has  cojf^nizance  to  decide  upon 
the  questions  that  arise;  and  it  is  a  denial  of 
justice  to  refuse  it,  and  would  be  a  just  ground 
of  ap|ieal  to  a  so (lerior  court. 

It  is  true,  that  in  some  cases  where  a  mar- 
riage is  brought  not  directly,  but  collaterally  and 
consequentially  in  question,  as  where  it  is  a 
question  of  legitimacy  in  order  to  make  a  title 
to  an  inheritance,  it  may  originally  commence 
in  the  temporal  courts,  and  sometimes  is  finally 
determined  there ;  as  in  the  case  of  what  is  by 
common  law  called  special  bastardy,  that  is, 
where  there  is  no  doubt  about  the  marriage, 
but  about  the  priority  or  posteriority  of  the  birth 
of  the  partjr  who  is  claimini^  the  inheritance 
to  that  marriage;  there,  it  being  a  mere  matter 
of  fact,  whether  the  person'  was  born  before 
marriage  or  after,  it  is  proper  for  the  jury  to 
determine  ;  and  there  is  no  need  of  the  interpo- 
sition of  the  Ecclesiastical  Court  at  all.  So  iu 
other  cases,  where  the  matter  begins  as  a  ques- 
tion upon  au  inheritance.  A  person  makes  a 
claim  to  an  inheritance  as  being  the  lawful  son 
of  A  and  B.  If  the  uarties  to  the  marriage  or 
one  of  them  be  dead,  the  application  must  be 
made  originally  in  this  case  to  the  temporal 
courts,  and  they  will  proceed  in  it,  and  will 
either  determine  it  finally,  or  direct  a  case  to 
the  ordinary  to  certify  u|K>n  the  marriage,  ac- 
cording as  they  find  it  necessary  to  do,  and  ao- 
cording  as  any  question  arises  upon  the  lega- 
lity of  the  marriage  or  not.  But  even  in  this 
case,  which  is  merely  a  question  u|ion  a  right 
to  an  inheritance,  and  not  between  parties  to  a 
marriage,  but  between  parties  claimiog  under  w 
marriage,  if  one  of  them  produces  a  sentence 
formeriy  given  upon  the  marriage  by  the  £c- 
cleiiiastical  Court  in  the  life-time  of  the  parties 
to  such  nsarriage,  the  moment  that  sentence  is 
produceil,  the  court  of  common  law  is  estopped ; 
and  notwithstanding  the  original  parties  to  that 
sentence  areidead,  the  parties  to  the  suit  upon 
the  inheritance  must  still  have  recourse  to  the 
Ecclesiastical  Court  to  repeal  the  sentence  for- 
merly given  upon  the  marriage,  before  the 
temporal  court  can  proceed  a  step  further :  and 
if  this  sentence  of  the,  Ecclesiastical  Court  is 
not  set  aside,  the  judgment  of  the  temporal 
court  must  be  agreeable  to  that  sentence.  The 
cases  of  Bunting  and  Leppingwell,  and  Kenn's 
case,  reported  by  lord  Coke,  are  decisive  upon 
this  point :  and  it  would»  I  should  conceive,  in 
framing  your  opinion  upon  the  credit  due  to  the 
doctrine  laid  down  in  these  cases,  be  worth  one 
momeut's  consideration  at  what  time  the  latest 
of  them  was  determined.  Kenn's  case  wiis  in 
the  fifth  of  king  James  the  first.  Your  lord- 
ships know  extremely  weU,  that  was  a  time 
wbeii  the  different  jurisiUetions  of  the  temporal 
and  ecclesiaaticai  oowrta  were  not  so  completely 
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settled,  or  at  least  that  sottlemenC  was  not  so ' 
completely  acquiesced  in,  on  the  part  of  the  ec- 
clesiastical courts  then,  as  it  has  been  since : 
they  did  frequently  desire  to  arrogate  to  thend* 
selves  more  jurisdiction  than  the  temporal 
courts  were  willing  to  allow ;  and  the  conse- 
quence of  that  was,  they  were  very  frequently 
withstood.  This  produced  a  complaint  to  the 
privy-council  in  the  Srd  of  king  James  1,  whea 
archbishop  Bancroft,  in  the  name  of  the  whole 
clei^y,  exhibited  a  set  of  articles  sgainst  the 
judges  of  the  reahn  (as  lord  Coke  expresses  if, 
Sd  Inst.  601,)  entitled,  « certain  articles  of 
^  abuses  which  are  desired  to  be  reformed  in 
*  granting  prohibitions.'  These  articles  wer# 
delivered  to  the  judges,  v^ho  in  the  4th  of  king 
James  made  their  reply  to  them;  in  whicb 
thev  justified  the  proceedings  objected  to  by  the 
archbishop  in  every  particular,  and  that  not 
without  some  coosiderabte  degree  of  warmth 
and  resentment.  Now,  with  great  deference  to 
voor  lordships,  f  should  conceive,  that  a  reso* 
lution  solemnly  and  unanimously  made  by  the 
two  chief  justices  and  ^^9^  other  judges  of  the 
common  law  in  the  very  next  year  after  such  a 
dispute  as  this  had  been  carried  on  between  the 
two  jurisdictions,  cannot  well  be  suspected  of 
partiality  to  the  Ecclesiastical 'Court :  and  lord 
chief  justice  Coke,  who  was  one  of  tlie  court, 
was  not  a  judge  that  would  at  any  time  hav^ 
stood  up  for  their  encroachments ;  and  there- 
fore there  is  no^  the  least  room  toappreh«nd» 
that  there  was  any  undue  or  improfier  degree 
of  authority  attributed  by  that  resolution  of^ 
the  judges  to  sentences  of  the  ecclesiastical 
courts. 

My  lords,  this  case  of  Kenn,  whjch  is  re* 
ported  7  Coke,  43,  has  been  ali-eady  opened  to 
your  lordships :  but  it  being  in  my  apprehen- 
sion extremely  material  in  this  cause,  -contaio- 
ing  the  whole  learning  that  is  to  be  met  with 
in  the  book  upon  the  subject,  and  going  the 
whole  length,  as  1  humbly  submit  to  your 
lordships  it  does,  that  it  is  our  business  to  con- 
tend for  in  behalf  of  the  noble  person  at  the 
bar,  your  lordships  will  not  perhaps  think  it 
niis-spent  time  in  me  to  state  it  more  particu  • 
larly.  It  was  a  case  in  the  court  of  Wards, 
in  wl)ich  Thomas  Robertson  and  Elizabeth  hie 
wife  were  plaintiffs,  and  Florence  lady  Stal- 
lenge  defendant.  The  case  was,  thatChristo*' 
pher  Kenn  de  facto  took  to  wife  Elizabeth  Sto- 
well,  and  had  issue  by  her  Martha ;  soon  afWc 
this,  there  appears  to  have  been  a  suit  brought 
in  the  court  of  Audience,  in  which  the  judg- 
ment giveii  veas  in  these  words :  **  prsetensom 
contractum  et  matrimonium  inter  Chr.  Kenn 
et  Eliz.  Stowel  in  minore  state  eorundem  aut 
eorum  alterius  habitum  fuisse :  eosdemque 
Chr.  et  Eliz.  tarn  temfiore,  solemnizationia 
dicti  matrimonii  quam  etiam  oontinuo  postea, 
eidem  matrimonio  dissentisse,  ac  eo  praetextu 
higusmodi  matrimonium  irritum  etinvalidum 
fuisse:  necnon  antedictos  Chr.  Kenn  et  Eliz. 
Stowel  ab  dicto  matrimonio  separandoset  di. 
vorciandos  fore  pronunciamus,  epsque  separa- 
mus  et  dlvorciamas,  iisdemqo^  Cte-  et  Eliz. 
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Kbertatem  ad  alit  voU  ooof olsodi  concedimas 
per  banc  seDtentiam  nostram  definitivam." 

My  lordn,  after  thia  Kenn  married  another 
wife,  Elizabeth  Beckwitb ;  and  after  tbia  it 
appeara  that  Elisabeth  Beckwith  brougrbt  a  suit 
before  the  commisaiooera  eocleaiastical  to  en- 
quire again  into  the  ralidity  of  the  nianriage 
between  Christopher  Kenn  and  Elizabeth  Sto- 
well :  there  that  marriagre  was  ai^in  pro- 
Douncpd  against,  and  the  marriage  of  Chnato- 
pher  Kenn  with  Elizabeth  Beckwitb  was  af- 
firmed. Then  Elizabeth  Beckwith  died,  and 
Christopher  Kenn  married  Florence,  by  whom 
he  bad  issue  Elizabeth,  and  then  died.  At  last 
the  question  came'  on  between  tbe  iasue  of 
Christopher  Kenn  by  Florence,  and  Martha 
the  issue  of  said  Christopher  Kenn  by  bis' 
first  wife  Elizabeth  Stoweit,  who  desired  she 
might  be  permitted  to  arer  against  the  aentence 
fiirmerly  given  against  the  marriage  between 
Christopher  Kenn  and  Elizabefh  Slowell,  de- 
claring that  she  could  prove,  that  the  whole 
was  funded  on  an  absolute  falsehood ;  and 
that  tbo<«  parties,  who  are  declared  by  the  sen- 
tence of  the  Ecclesiastical  Court  to  have  been 
married  in  their  minority,  and  to  have  dis- 
aeiited  to  the  marriage  in  the  moment  it  was 
solemnized,  and  ever  after,  bad  cohabited  as 
husband  and  wife  for  ten  years,  and  had  issue 
Martha>  the  party  before  the  court.  This  the 
said  party  averred,  and  undertook  to  prove  in 
tbe  court  of  Wards,  in  order  to  avoid  the  effect 
of  the  aentence  of  the  Eccleaiastical  Court 
againat  the  marriage  between  her  father  and 
mother.  But  it  was  reaolved  by  all  the  jus- 
tices and  baraoa,  that  tbe  said  sentence  should 
conclude  as  long  as  it  remained  in  force.  And 
in  answer  to  the  averment  that  tlie  sentence 


was  founded  upon  false  facta,  they  said,  that     feiient  sentence  given  in  another  conrt,  the  for« 


though  the  ecclesiastical  judge  sbeweth  the 
cause  of  his  sentence,  yet  Ibraamuch  as  he  is 
judge  of  the  original  matter,  the  loyalty  of  ma- 
trimony, we  aball  never  examine  the  cause, 
whether  it  were  true  or  not :  for  of  things  the 
cognizance  whereof  belongeth  to  tbe  Ecclesias- 
liou  Court,  we  must  give  credit  to  th«r  sen- 
tences, as  they  give  to  the  judgments  in  our 
courts.  In  that  same  caae  it  was,  that  lord 
Coke  quoted  the  case  of  Corbett,  and  there 
there  had  been  no  aentence  in  the  Ecclesiastical 
Court :  that  originally  began  upon  the  question 
of  a  right  to  an  inhentance;  and  the  party  who 
claimd  the  inheritance  was  advised  to  bring  a 
suit  in  the  Ecclesiastical  Court  then  against  a 
woman  who'jactitated;  as  he  aaid,  of  an  undue 
marriage  with  his  elder  brother^  The  party 
against  whom  this  suit  was  brought  in  the  Ec- 
clesiastical Court  applied  for  a  prohibition,' and 
the  temporal  court  granted  it ;  for  thev  aaid, 
there  is  no  sentence  of  the  Ecclesiastical  Court 
in  this  case  for  you  to  reverse,  no  sentence  has 
been  given  ;  therefore  we  will  enquire,  as  far 
.  aa  we  aee  we  can  do  without  interfering  in 
mailers  of  mere  ecclesiastical  cognizance,  re- 
specting the  loyalty  of  the  niiarriage ;  and  we 
may  direct  the  ordinary  to  certify  hereafter,  if 
there  is  a  necessity  ft>r  it ;  but  there  is  no  need 


to  apply  to  the  Ecclesiaatical  Court  in  the  pre- 
aent  state  of  the  caae. 

In  exact  conformity  to  this  principle,*  it  was 
resolved  by  the  judges  of  the  common  law  ia 
the  case  of  Bunting  and  Leppingwell,  4tli 
Coke^  S9,  forasmuch  as  the  cognizance  of  lh« 
right  of  marriage  doth  belong  to  the  Ecde* 
siastical  Court,  and  the  aame  court  hath  given 
sentence  in  this  case,  the  judges  of  our  lair 
ought  (although  it  be  againat  the  reason  of  car 
law)  to  give  faith  and  credit  to  their  proceed* 
ings  and  aentenoes,  and  so  always  have  the 
judgea  of  our  law  done:  and  so  it  waa  re-> 
solved,  that  tbe  plaintiff  waa  legitimate  and  no 
bastard. 

This  is  the  light  in  which  the  sentences  of 
the  Ecclesiastical  Courts,  ^veo  in  matters  pro* 
perly  within  their  cognisance,  were  considered 
in  the  courta  of  common  law  at  the  time  when 
the  cases  I  hsve  just  referred  to  were  deter* 
mined  ;  and  there  ia  auch  a  train  of  caaea  ex- 
actly conformable  to  them  down  to  very  mo- 
dern timea,  which  have  been  already  quoted, 
and  therefore  I  will  not  trouble  your  loraahiM 
with  repeating  them,  that  I  cannot  help  thiok* ' 
ing  it  must  m  looked  upon  as  a  poitit  abao« 
lutely  aettfed  and  at  rest. 

But,  my  lords,  not  to  rest  tbe  matter  nerei  w 
upon  authority,  however  strong,  if  your  lord* 
ships  consider  the  groundi^  upon  which  then 
determinations  were  made,  I  apprehend  they 
will  be  founded,  not  only  in  justice,  but  in  al»- 
solute  neceasity ;  and  that  the  confoaion  would 
have  been  so  infinitely  great,  if,  admitting  dif- 
ferent courte  to  teke  cognizance  of  differedt 
matters,  their  sentences  raould  not  be  allowed 
to  take  efiect  when  they  were  given,  but  the 
matter  might  be  examined  over  again,  and  a  dif> 


mer  aentence  remaining  unrepealed,  that  there 
would  be  no  poasibility  of  enduring  such  a  prac- 
tice.  Conaider  for  a  moment  what  efiect  it  would 
have.  Suppose  a  man  to  have  brought  a  suit 
for  jactiUtion  of  marriage  against  a  woman  ia 
the  proper  Ecclesiastical  Court;  that  ahe 
ahould  plead  her  marriage  by  wa3r  of  iuattfi- 
cation,  and  obtein  a  aentence  for  it :  the  maa 
diea  intestate  after  that,  and  she  appliea  to  the 
Prerogative  Court  for  an  adminiatratioo  aa  the 
widow :  the  next  of  kin  of  the  deceaaed  appean 
there,  and  deniea  her  to  be  the  lawful  widoir  : 
in  proof  of  which  abe  prodoceathe  aentence; 
ia  tbe  Prerogative  Court  to  give  credit  to  this 
aentence  or  not  ?  If  it  is  to  give  credit  to  it, 
(aa  it  doea  daily)  the  reaaoo  is  becaoae  it  binds 
universally  aa  long  as  it  is  in  force ;  for,  thoe^ 
they  are  both  Eocleaiaatical  Courts,  there  is  no 
more  privity  between  the  Prerogative  Court  and 
the  Consistory  Court  of  anv  diocese,  than  be« 
tween  the  Prerogative  and  the  court  of  King's 
Bench.  The  Prerogative  Court  baa  the  mere 
cognizance  over  probate  and  adminiatratioo; 
and  therefore  if  universal  credit  is  not  doe  to 
the  sentence  of  the  Court  which  proooanced 
for  the  validity  of  the  marriage,  the  Preroga- 
tive Court  must  in  the  caae  suppoaed  go  into 
the  queitieo  over  sgiisi  whether  the  party  do* 
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land  the  party  duoiiiog  to  te  bii  widow 
wore  uuMTiod  or  oot  nuurried.  The  PrerogotiTo 
Court  is  aa  eoclesMtical  ooort,  and  prococdt 
Dpoo  the  aanie  nileo ,  so  far  as  they  are  appli- 
cable: it  prooMi  in  the  aame  manner  b^ 
allegation  and  by  written  e? ideoce ;  the  judge  is 
a  person  bred  in  the  same  profession ;  ^mnd  the 
praetisers  are  the  saoae  with  those  that  prac» 
tise  in  the  Consistory  Court  of  London ;  and 
therefore  there  is  a  probabiUty  that  the  Prero- 
l^ative  Court  in  this  case  might  agrse  with  the 
judge  of  tbe  Consistory  in  opinion  that  the 
marriage  was  a  good  one,  and  oonaequently 
deoree  the  administration  to  the  party  praying 
it  as  tbe  widow.  What  wonU  be  tbe  conse- 
qosnee  of  that?  Why,  the  paNy  vfonid  have 
had  two  law-suits  instead  or  one,  and  have  got 
by  them  two  pieces  of  paper  called  sentences 
for  her  mnrriage,  and  letters  of  administntioo, 
but  she  would  not  be  a  bit  the  nearer  getting 
pnemmion  of  the  deceased's  effects.  For  these 
she  must  apply  40  a  court  of  common  Uw;  and 
there,  accordin;;  to  this  doctrine,  the  first  per- 
son she  is  oU^ed  to  brimr  *»  action  against 
will  he  at  liberty  to  say,  Wbo  are  you  ?^The 
administratrix  and  widow.-^No,  I  deny  that : 
it  is  true,  you  hare  obtained  a  sentence  for  yonr 
mnniag^and  aa  administration  from  the  Prero* 
gatire  Court  as  the  widow;  but  those  sentences 
wete  Ibunded  upon  fabe  facts :  therafore  I  ob- 
ject to  them,  nod  deeire  there  may  be  a  third 
suit  to  hare  it  eoquiredinto  In  this  court,  whether 
there  was  a  real  marriage  Or  not.  Now,  sup- 
posing that  in  this  third  suit  a  junr  should  be  of 
a  different  opinion  from  the  two  former  courts, 
what  wou.ld  be  the  consequence  P  Why,  that 
the  party  wbo  brought  a  suit  for  a  debt  would 
be  Bon-spited :  so  that  here  would  be  a  legal 
administration  sabsisting  (unless  tbe  court  in 
which  tbe  totion  was  brought  coold  repeal  it 
and  grant  a  new  one,  a  power  which  1  oeliere 
BO  temporal  court  has  ever  yet  exercised)  but 
the  hands  of  the  administrator  would  be  afaoo* 
Inlely  tied  up,  tbe  efiiects  could  never  be  admi- 
aisteied,  tbe  debts  of  tbe  testator  could  never  be 
called  ID,  the  estate  could  never  be  distributed, 
Yonr  lordships  see  plainly  that  tbe  coufusiou 
would  be  so  extreme,  if  this  doctrine  was  to 
prevail,  that  no  error  in  a  sentence,  however 
apparent,  nor  any  inconvenience  arising  from 
it  10  particular  persons,-  however  great,  can  be 
a  aumuient  cause  for  any  court  to  examine  into 
the  merita  of  a  sentence  given  in  a  matter  of 
which  iteelf  has  no  legal  cognisance;  and  that 
there  is  the  utmost  wisdom  in  thoee  resolntiont 
which  declare,  that  there  vk  an  implicit  credit 
due  from  all  other  courts  to  the  sentences  of 
coiirtt  having  the  proper  Jurisdiction  over  tbe 
matler  in  which  the  sentence  baa  been  pro- 


By  lords,  tbe  oases  that  I  have  hitherto 
Dtioncd  and  alluded  to  have  been  all  in  civH 
causes.  Will  it  be  said,  that  the  f|oestion  now 
before  your  lordships,  bong  in  a  cnmmsl  cause, 
( the  esse?  and,  that  although  m  sen- 


ef  the  Ecclesiastical  Court  would  be 
Ibiadiiig  tad  condwive  ovideBonia  n  civil  cnus^ 


yet  in  a  criminal  cause  it  would  not  have  tho< 
same  effect?  My  lords,  the  same  effect  I  ens 
very  readily  agree  that,  according  to  my  poor 
nouons  of  law  sod  justice^  it  would  not  have ; 
but  I  should  tliiok  it  would  have  ten  timea 
fpreater :  and  1  cannot  conceive  It  possible,  that- 
It  can  be  held  in  any  case,  or  in  any  country 
in  the  world,  that  a  sentence,  which  would  m 
held  to  be  conclusive  evideoee  to  avoid  a  civil 
demand  against  a  person,  would  not  be  held  to* 
be  conclusive  evidence  and  defence  a(fainst  n 
criminal  prosecution:  I  cannot  conceive  that 
to  be  possible.  <  In  pesnaltbos  causis  benigniu» 
<  interpretandum  es^  is  a  maxim  of  universal 
law.  Undoubtedly  it  is  the  business  of  all  cri* 
mioal  judicatures  to  enquire  strictiv  into  crimes  ;• 
to  punish  those  acta  which  tbe  law  has  made 
criminal,  and  which  are  legalljr  proved ;  but 
courts  of  law  do  not  strain  points  m  order  to 
make  crimes,  and  inflict  punishments ;  it  never 
was  so  coiitended :  and  I  do  conceivethat  many 
iustances  might  be  enumerated  by  tliose  who. 
are  csnverssnt  in  the  practice  of  the  criminal 
law,  which  I  am  not  in  tbe  least,  in  which 
parties  prosecuted  are  Indulged  with  fecuhar 
privile^res.  1  believe  that  they  are  not  bound 
by  their  first  plea.  If  a  party  has  been  ill«« 
advised  in  bis  plea,  he  is  hound  down  by 
that  in  a  civil  cause;  but  in  criminal  pro* 
secutions  the  prisoner  mav  pload  over  and 
over  again,  and  is  allowed  to  avail  himself 
of  every  nicefy  in  the  hiw  to  avoid  cob« 
vtotion.  *^ 

Upon  these  grounds  therefore  I  hope  it  will  ^ 
appear  to  yonr  lordships  to  be  most  clear,  that« 
the  sentence  of  the  EcdeMasticai  Court  alwa va 
has  been  esteemed  end  must  be  allowed  to  be 
final,  to  be  the  only  evidence,  that  can  be.  re* 
caived  concerning  tbe  fact  ,opon  which  it  hae* 
been  pionouneed,  and  that  the  fact  is  no  longer 
the  legal  object  of  enquiry  by  ady  other  court. 
Iilospprebeod  this  to  be  so  clearly  and  fully 
established,  that  I  can  scarce  conceive  tliat  the 
gentlemen  will  deny  it ;  but  I  ap|irehend  and 
do  expect  that  tbey  will  endeavour  to  find  « 
distinction.  And  they  will  say.  Though  wu 
shouM  adroit  your  rale,  that  thd  sentence  of 
an  ecdcsisstioal  court  is  blading  so  long  aa  it 
subsists  in  general,  yet  if  that  sentence  was  eh* 
taioed  by  ooliusioa  and  fnind,  it  is  otherwise  % 
and  if  it  can  he  proved  to  have  b«en  so  obtsiB* 
ed,  it  will  immediately  lose  its  effect.  I  expect 
we  shall  be  so  toM ;  sod  1  do  admit,  that  to 
maintain  our  present  point,  which  is,  that  the 
aentenoe  is  cooblosive  evidence,  we  must  say 
that  it  is  a  rule  without  any  exct'ption ;  wu 
roust  say,  that  collusion  in  obtaining  tlm 
sentence  would  not  give  your  lordships  any 
jurisdiction  to  enquire  into  tbe  Act:  and  i  de^ 
with  great  sobmission,  contend  before  youf^ 
lordships,  that  no  court  which  has  not  an  ab*  ' 
adute  and  an  entire  Jurisdiction  over  a  fact,  at 
much  as  the  former  court  bad,  can  take  eogni* 
xanoe  of  a  matfer  that  has  been  already  decided 
upon  in  that  former  court,  upon  a  siiggestioB 
or  even  proof  that  collusion  was  used  in  o^ 
laflung  the  fomwr  sentence.   lnay,aBdlnia 


4S9] 


16  GEORGE  III. 


Trial  ofiheiDuchess  of  Kingston  f 


[440 


atratd  I  thftll,  talk  very  iirnorantly  respectiog 
those  caces  in  which  the  courts  of  common  law 
take  cognisance  of  matters  which  hare  been 
already  decided  upon  by  other  coiifta,  upon 
proof  that  the  dedsion  was  obtained  by  fraud 
and  collusion  of  the  parties  at  that  time  before 
the  court.  I  own  I  am  by  no  means  master  of 
that  subject ;  but  I  apprehend  they  are  only  in 
raeh  oases  where  each  ootut,  suppose  the  court 
of  KingVbench  and  Common  Pleas,  or  any 
other,  has  an  entire  concurrence  of  jurisdiction ; 
where  there  was  an  option  in  the  parties  to 
^mmence  the  suit  originally  either  in  one  court 
Or  the  other,  and  where  the  effect  of  the  sen- 
tence of  the  two  courts  would  be  perfectly 
equal.  In  such  a  case,  if  after  sentence  given 
in  one  of  those  conrte  application  should  be 
Qiade  to  the  other  to  rehear  the  matter, .on 
proof  that  the  former  decision,  was  not  fairly 
obtained,  this  might  be  a  just  ground  for  the 
court  to  which  proof  of  the  fraud  is  offered,  to 
cay.  We  will  hear  the  matter  over  again,  which 
we  had  a  riffht  to  have  hea'rd  as  well  as  the 
other  court  had,  had  it  not  been  that  the  cause 
was  commenced  with  them :  but  f.  apprehend 
no  court  can  do  this,  the  sentence  of  which, 
when  it  is  given,  will  not  have  the  same  legal 
effect  to  the  full  as  the  sentence  of  the  former 
court.  Nor  can  it  be  said  that  this  court,  high 
And  august  as  it  is,  or  any  other  court  of  cri- 
minal jurisdiction,  can  give  a  sentence  upon  a 
marriage,  which  will  have  all  the  effecta  that 
the  sentence  of  the  Ecclesiastical  Court  will 
bave.  Strip  the  question  of  its  circumstances, 
and  Jet  it  be  asked  simply.  Has  the  House  of 
lA)rda  a  powet  to  try  the  validity  of  a  marriage  ? 
Every  body  will  say  at  once.  It  has  not.  Al- 
low me  to  consider  what  would  betheconse- 
queatt  if  your^  lordships  were  to  take  cogni- 
sauce  of  this  matter,  and  were,  notwithstanding 
the  sentence  of  the  Ecclesiastical  Court,  upon 
the  suggestion  of  collusion,  or  any  other  sug- 
gestion, to  say,  We  are  not  barred  by  it,  we 
trill  go  into  it;  and  that  the  party  tried  under 
unch  circumstances  should  be  convicted  of  po- 
lygamy: what  would  be  the  consequence  of 
that  ?  Would  it  set  aside  the  second  marriage  ? 
I  take  it  roost  clearly  it  would  not.  S«ippose 
that  after  the  wife  bad  been  convicted  of  poly 
gamy  for  marrying  B,  in  the  life-time  of  A, 
her  former  husband  (a  sentence  against  her 
marriage  with  A  having  first  been  obtained  in 
the  Ecclesiastical  Court)  she  should  by  any 
means  become  entitled  to  a  fortune,  by  legiti- 
macy or  otherwise,  would  not  B  have  a  right 
to  demand  the  legacy,  or  any  other  effects  that 
came  to  the  woman  subsequent  to  the  convic- 
tion P  1  submit  to  your  lordships,  he  certainly 
would.  Suppose  B  to  die  intestate,  might  not 
the  wife,  notwithstanding  such  a  conviction  as 
this,  pray  the  administration  to  his  effecta  P  and 
if  her  interest  as  widow  was  denied,  as  ha? ing 
been  the  wife  of  A,  at  the  time  she  married  B, 
und  she  in  reply  to  this  should  produce  the 
aientenoe  in  the  Ecclesiastical  Court  against 
her  marriage  with  A«  bearing  date  prior  to  her 
iDMTiage  with  B,  tb«  Couit  ^ould  not  r^uae  to 


grant  administratioD  to  her. '  Suppose  that  alter 
the  convictbn  the  parties  to  the  second  mar* 
riage  should  continue  to  cohabit,  and  should 
have  children, 'would  not  they  be  entitled  to  the 
inheritance  as  the  legitimate  issue  of  the  se« 
eond  marriage  ?  I  take  it,  that  under  the  autho- 
rity of  the  cases  of  Bunting  and  Leppingwell, 
Kenn,  aud  the  rest  that  have  been  since  de- 
termined conformably  ta  those  cases,  there 
cannot  be  a  doubt  that  they  would,  if  a' question 
should  arise  upon  tlie  right  to  the  inheritoooe 
in  a  court  of  common  law,  so  long  as  the  ec- 
clesiastical sentence  against  the  first  marriage 
remained  in  force:  in  short,  the  oonvietioo 
would  have  no  operation  at  all  upon  any  dvii 
effect  of  the  second  marriage,  llie  conaequenee 
therefore  of*  proceeding  to  convict  for  polygamy 
for  a  second  marriage,  in  a  case' where  there 
had  been  a  sentence  of  the  proper  ecclesiastical 
court  against  the  first,  would  be,  that  a  woman- 
who  had  been  convicted  of  fUooy  for  mann- 
ing, might  under  that  criminal' act  (as  it  would 
then  be  pronounced  to  be)  derive  to  herself  all 
the  privileges  and  advantages  that  accrue  to  a 
wife  in  the  fortune  of  her  husband  by  a  lawful 
marriage,  and  convey  a  title  to  her  issue  to  the 
greatest  honoura  and  estate  in  the  kingdom. 
These  are  such  glaring  contradictions  and  ab- 
surdities, as  I  should  with  great  defierence  ap- 
prehend that  neither  your  lordships,  nor  any 
otheroourt  of  justice,  would  give  occasion  to, 
without  the  utmost  reluctance.  There  fia  a  case 
or  two  which  have  not  yet  been  mentioned, 
and  which  appear  to  me  to  be  extremely  ma- 
terial, to  shew  the  extraordinary  and  unusual 
steps  that  have  been  sometimes  taken  by  courts, 
and  in  cases  extremely  similar  to  the  present, 
to  avoid  a  contrariety  of  sentences  of  coorta 
having  different  and  distinct  jurisdiction.  -  In 
the  case  of  Boyle  and  Boyle,  in  the  King^a- 
bench  iu  1687,  reported  Sd  Mod.  164,  a  libel 
was  admitted  in  the  spiritual  court  against  a 
woman  *  causft  jactitationia  maritagit.'  The 
woman  prayed  a  prohibition  to  the  Eodesiao- 
tical  Court;  and  the  suggestion  was,  that  this 
person,  who  now  libelled  against  her  in  a  cause 
of  jactitation,  had  been  indicted  at  the  aesaiona 
in  the  Old-Bailey  for  marrying  her,  be  having 
a  wife  tlien  living ;  that  he  was  thereupon  con- 
victed, and  had  judgment  to  be  burnt  in  the 
hand ;  that  therefore  they  had  no  right  to  pro- 
ceed, and  tlierelore  a  prohibition  waa  prayed* 
Serjeant  Levipz  in  that  case  moved  for  a  con- 
sultation, because  no  court  but  the  Ecclesias- 
tical Court  can  examine  the  marriage.  U|ion 
the  contrary  it  was  said,  that  if  a  prohibition 
should  not  go,  then  the  authority  of  these  two 
courts  would  interfere,  which  might  be  a  thing 
of  ill  consequence:  that  if  the  Tawfulnesa  S 
this  marriage  had  been  first  tried  in  the  court 
Christian,  the  other  court  at  the  Old -Bailey 
would  have  given  credit  to  their  sentence,  and 
upon  tbia  ground  and  this  principle  merely, 
that  there  might  be  a  contrariety  of  see- 
tenoes,'  which  would  be  miBchievoos.  The 
court  went  Oertainly  .a  great  way,  for  it  profai* 
hitcd  the  EoclestaabcoTCoufftliroin  pcDgcediog 
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ip  a  onrriage  ctase  inter  vrooi ,  of  whioh  it  has 
the  clearest  and  most  unoootrovcrted  jarifl*< 
diclioo. 

M  V  lords,  another  case  was  that  of  Fursmao 
aod  Fursman,  which  began  in  the  Consistory 
Court  of  Exeter :  it  was  a  cause  of  resiilution 
of  conjugal  rights  brought  by  the  woman. 
The  libel  was  admitted  ;  and  then  there  was 
an  appeal  to  the  court  of  Arches.  The  judge 
proQOunccd  for  the  appeal,  ai|d  was  proceed- 
log  upon  the  merits  of  the  cause ;  but  upon  the 
4tb  of  November  1727,  he  was  served  with  a 
prohibition.'  And  the  ground  for  obtaining  this 
prohibition  was,  that8arah  Fursman  pretend- 
log  to  be  the  lawful  wife  of  the  said  Fursman, 
had  indicted  him  for  bigamy  in  marrying  ano- 
ther wife,  and  failed  in  proof  of  her  own  mar- 
risj^e ;  whereupon  the  said  Fursman  was  ac- 
«|aitled ;  aad  therefore  it  was  said  the  £ocle« 
liastical  Court  should  not  proceed.  Now,  my 
lords,  if  a  prior  judgment  given  by  a  court,  in 
a  matter  in  which  it  can  have  only  an  ioci- 
dental  partial  jurisdiction,  is  a  sufficient  cause 
for  stoppiUf^  all  subsequent  proceeding  in  the 
same  caae,  «ven  in  the  court  which  has  the  en  • 
,  tire  ordinary  jurisdiction  over  the  question,  on 
account  of  the  ill  consequence  that  would  ensue 
from  the  interference  of  the  authority  of  the 
two  courts ;  aurely,  by  all  parity  of  reasoning, 
in  a  ease  where  it  appears  that  the  court,  whidi 
the  law  and  eoastitution  have  entrusted  with 
the  entire  jurisdiction  over  the  DMtter  in  ques- 
tion, has  already  taken  cognizance  of  it  and 
pronounced  its  sentence,  the  court  of  incidental 
jurisdiction  will  give  credit  to  such  senteDce, 
and  conform  its  own  sentence  to  it. 

If  the  ill  consequences  arising  from  clashing 
and  contradictory  judgments  of  difierent  courts 
may  be  allowed  to  have' any  influence  upon 
your  lordshifMi'  judgment  in  this  matter,  there 
11  uo  need  to  rack  'the  invention  for  circum- 
sUmees  that  might  happen :  the  case  before 
jour  lordabifM  need  but  be  plainly  stated,  to 
•bew  those  inconveniences  in  the  strongest 
light.  The  sentence  of  the  Ecclesiastical 
Court  pronouncing'  and  declaring  the  noble 
pr'isoiier  to  be  free  from  all  matrimonial  con- 
tracts with  Mr.  Hervey,  was  given  in  February 
1769:  soon  after,  she  mariied  the  duke  of 
Kingston  under  the  dispensation  that  is  uauaily 
granted  for  the  marriage  of  peraona  of  that 
rank.  Under  this  marriage  the  duke  and 
duchess  cohabited  between  feur  and  five  years 
as  husband  and  wife  \  at  the  expiration  of  which 
the  duke  of  Kingston  died,  having  first  made 
bis  will,  by  which  he  gave  the  moat  afieo* 
tionate  and  most  honourable  testimon;|r  of  his 
cofiadering  her  as  his  wife.  At  last,  in  July 
1775,  conaea  a  bill  of  indictment,  which  is  to 
set  the  aentenoe  ef  the  Ecclesiastical  Court 
entirely  al  nongfat,  aad  to  brand*  this  open 
and  Bolemn  marriage^  eonfirmcd  by  a  eohabi- 
tatioo  and  reputation  of  so  many  years,  with 
the  naoae  of  a  fehmy. 

Uy  loida^if  this  indietmenl  abonld  be  pro- 
ceeded onon,  and  the  fact  of  the  first  mamage 
fomd  diAmtly  firon  whal  s^fMita  to  tEe 


I  chaoeeHorof  London  at  the  time  of  prononi 
his  sentence  upon  it,  the  confusion,  the  scandal  ■ 
(I  think  1  may  venture  to  call  it  J  that  woohl 
arise  from  the  contrariety  of  the  two  sentenoea 
that  would  then  be  pronounced,  and  both  still' 
in  force,  would  be  such,  that  I  cannot  conceive 
that  any  court  of  justice  would  hazard  it,  upon  - 
any  suggestion  or  apprehension  of  error  in  th» 
foraier  sentence,  or  fraud  in  obtaining  it,  and 
which  was  irremediable  bv  any  other  means^ 
or  any  other  the  moat  striking  or  plausible  ar-* 
.  gument  that  could  be  urged  to  induce  them  to 
it.  But  the  plea  of  the  necessity  of  doling  an 
extraordinary  act  to  set  aside  an  improper 
sentence,  or  the  effect  of  such  a  sentence^ 
is  certainly  less  applicable  to  the  Ecclesiaa- 
tical  Court,  than  to  any  other  court  knowit 
in  this  kingdom ;  and  least  of  all  is  it  ap« 
piicahle  to  their  proceeedings  ui  marriage 
causes.  There  is  a  course  of  appeal  in  the 
ecclesiastical  courts^  a  deliheration  in  their - 
proceedings,  that  is  unknown  to  any  court  in 
this  kingdom ;  from  the  arohidiaconal  oonri 
(if  the  cause  be  originally  instituted  there)  to 
the  consistory  of  the  diocese ;  from  thence  to 
the  metropolitical  court,  which  is  the  court  ef 
Arches ;  from  thence  to  the  king  in  hia  oonrt 
of  Chancerj  ;  from  which  a  comnussMNi  of 
Ddegates,  to  hear  ap{»eals,  issoea  t9  dMt^' 
juttUU :  in  every  one  of  these  courts  the  par* 
tiea  are  not  bound  down  to  what  has  been  given 
in  evidence  in  the  court  below :  it  is  not  mere** 
ly  error  in  law,  but  error  in  fact  likewise  may 
be  corrected  upon  appeal  in  the  Ecclesiastical 
Court ;  and  if  thero  aro  any  facts  material  to 
the  point  in  issue,  thit  have  not  been  pleaded 
and  examined  to  in  the  inferior  court,  they  may 
be  pleaded  and  given  in  evidence  io  the  Conrt 
of  Appeal;  and  so  down  to  the  last  court. 
Besides  this,  in  every  one  of  these  courts  it  ia 
not  a  matter  confined  to  the  two  parties  thai 
institute  the  suit,  and  thereforo  may  carry  it  en 
collttsif  ely ;  for  in  any  period  of  the  cause  ft 
third  person,  that  has  any  interest  in  the  matter 
in  question,  if  be  sees  that,  the  two  original 
parties  are  colluding,  or  that  one  of  them 
IS  negligent,  or  if  he  has  any  other  leasott 
to  he  dissatisfied  with  the  manner  in  whkDli 
the  business  is  conducted,  he  may  interveao 
for  his  interest,  and  the  court  must  ar  ikbiio 
justituB  admit  hnn  to  do  so ;  he  mfiay  give  isi 
a  plea,  if  he  intervenes  before  the  cause  ia 
concluded ;  he  may  examine  his  own  witt 
nesses,  and  act  in  all  respects  aa  «  party  in  the 
cause.  What  possible  human  meaoa  of  pro* 
viding  against  collusion  and  surprize  is  etoitted 
out  pf  this  method  of  proceeding  I  But»,my 
lords,  even  this  is  not  all ;  for  wl^n  the  cam 
has  run  this  great  length,  application  may  ha 
made  to  his  migesty  in  council,  who,  if  be  ia 
advised  that  there  is  a  ground  for  it,  hsa  a  power 
ex  gratiA  to  grant  a  commission  to  review  tha 
whole  matter  over  again.  From  this  view  of 
the   method  of  proceeding  in 


courts,  I  apprehend  it  wul  appear  to  your 
lordships,  that  they  are  not  so  ill  provided  with 
qkCjiDS  either  to  a? oid,  octoivfomi  cfrorain  ihair 
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jad^nMoto,  m  to  ttaiidiii  dm^  of  tb« 
duwryioterpotitioft  of  olbor  oonrti,  id  uiy 
that  are  properly  wtihio  iboir  juris-, 
bat  least  of  alt  is  tbk  neoeasary  ia  a 
lage  cause,  f&r  a  marriage  cause  is  oefor 
at  ao  fnd :  let  the  cause  have  beeo  argf ucd  ever 
ao  oftea,  let  it  have  been  sifted  with  the  most 
aenipaloas  exactoesa  and  attentioo,  let  the#e 
Imvo  been  ooo  or  more  appeals,  let  ever^  step 
liave  been  taken  that  can  be  taken  to  give  a 
fiaa)  oonOlttsive  judgment,  still  the  same  party 
may  come  before  the  court,  and  say,  The  court  * 
has  been  imposed  upon  ;  I  desire  this  matter 
nay  bo  eiamined  over  affain.  The  court,  upon 
aoeli  application,  would  and  must  take  oog* 
Dinace  of  it. 

I  will  trouble  your  lordships  with  quoting 
but  one  authority  for  this,  which  is  that  <M 
9aaoheB  in  hts  treatiae  do  Matrimonio,  lib.  7, 
disp.  100,  c.  1,  who  lays  it  down  in  these  posr- 
tire  and  explicit  terms :  **  Id  in  matrimonio 
apeoialo  est,  ut  sententia  in  oonjugali  causli 
lata,  ^uaounquecircufflspectione  nnemisaa,  sive 
bis  ab  e&  profocatom  fuerit  connrmataque  sit, 
abe  lapsus  terminus  ad  appellandom  sit,  nun- 
qaaaa  transeat  in  rem  judicatam,  ac  proindo 
BOO  ita  efficaoem  auetoritatem  sortiatur,  quiii 
retraetanda  ait,'  quoties  compertum  fuait  earn 
amia  qaodam  latam  foisse.''  And  the  resson 
assijpcd  lor  making^  this  material  and  singular 
diatmctieit' between  marriage  causes  and  all 
other  causes  is,  that  in  general  the  consent  of 
the  party  who  does  not  appeal  from  a  sentence 
which  is  gifSD  against  him,  gives  force  and  au- 
thority to  the  sentence,  though  there  might 
otherwise  be- a  ground  for  him  to  complain  of 
it;  Bitty  says  the  author  before  quoted, «« een- 
teatia  per  errorem  hta  in  causft  oonjugali, 
tiaasieos  in  rem  judicatam,  foveret  peccatum, 
separando  veros  conjnges,  vel  uniendo  eos  qui 
taws  esse:  neqneuntr  at  nullum  vinculum 
^aantnlumconque  multiplicatam,  potest  fir* 
■MTO  Return,  ex  quo  peccatum  consai^git.*' 

^  The  same  doctrine  is  laid  down  in  a  moltl- 
tade  of  other  writers  upon  the  canon -law,  of 
wbioh  there  are  waggon  loads ;  but  tbey  aire 
vaammous  tn  establishing  the  maxim,  **  sen- 
taBtiofn  in'  eausa  matrimoniail  nnnquam  trao- 
aira  In*  rem  judicatam ;"  which  i  am  sure 
vourjordsbfps  will  not  bear  ^denieil  or  disputed 
by  the  other  side. 

'  Frsm  brace  it  will  appear  to  your  lordships, 
hoW  Htfle  ground  there  is  f(»r  that  notion  ilt^bich 
seems  to  have  got  Abroad,  that  the  proceedings 
of  the  ecclesiastical  courts  in  causes  of  jactiu- 
lion,  or  any  other  canses,  are  such  as  tend  to 
k»osen  the  oonds  of  matrimony  (which  both  in 
a  eivi4  and  a  reK^ioiis  Ms^hk  witliout  doubt  is  the 
■mat  essential  bond  of  sucietv)  and  give  parties 
au  opportunity  of  dissolving  it  at  their  pleasure. 
The  C(>urt  in  these,  as  in  sll  otiier  cases,  must 
determine*  *  secundum  allegata  et  probata,'  ac- 
cording to  the  evHtence  before  it :  but  where  is 
the  enconrsgement  given  to  parties  to  collude, 
or  what  seci^nty  can  they  have  u^ilera  sen- 
tence obtained  by  fraud,  when  that  fraud  may 
at  aay  fttture  ttma  be  detao^,  by  bringing  ftt^ 
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warii  that  erid^ca  which  waa  before  withhold, 
and,  upon  proof  that  the  former  sentence  waa 
erroneous,  another  of  a  direct  contrary  ten- 
dcacy  will  be  given  P 

My  lords,  the  marriage,  which  is  the  only 
fbot  m  dispute  in  the  present  case,  baa  many 
years  ago  been  pui  in  iaaue  in  the  proper  naan* 
nor  in  the  proper  court,  and  a  aenteoee  given 
against  it  as  decisive  aa  any  that  court  can  give 
in  a  OMrriage  ca^se:  upon  truataad  coafidmea 
in  that  aemence  it  was,  that  the.  aat  was  doae 
for  which  the  noble  prisoner  is  now  accused  be- 
fore your  lordships ;  the  sentence  is  produced, 
remaining  in  full  force;  and,  for  thd  reaaons 
that  have  beea  urged,  we  humbly  hope  yonr 
lordiliips  will  be  of  opinion,  that  it  ta  tlia  only 
legal  evidence  that  can  now  be  given  reaped* 
ing  the  fact  upon  which  the  acooaation  ia 
founded,  and  that  your  locdsbips  will  therefore 
receive  it  in  liar  of  apy  other.* 


*  Mr.  Hargrave,  in  his  Treatise  *  Goooem* 
« ing  the  Effisot  of  Sentences  of  iho  Courts  Be- 
^  clesiaatical  in  Caasa  of  Marriage,'  &c.  sAer 
having  atated  the  nuaaerens  authoritiea  on 
whidi  be  founded  his  convictkm  of  the  conclo- 
sive  quality  of  aentencca  by  coorta  having  a 
peculiar  jurisdiction,  and  of  the  application  of 
that  general  doctrine  lo  the  case  of  tlie  dochcaa 
of  Kingston,  enters  upon  the  examination  of 
certain  objectionr  to  his  oaaduaions,  viz. 
1.  That  the  sentence  in  this  caae  being  coafril 
SMi^rtmomtiin  hath  not  the  e^ct  of  a  thing 
finally  adjudged;  or,  according  totlie  langnaga 
of  the  civilians  and  canoniats,  '  non  timnsit  in 
*  rem  judicatam  ;'  and  that  as  it  would  aat  be 
condusiva  to  a  spiritual  court,  therefore  it 
ought  not  to  be  ao  to  the  temporal  one.  9. 
Th^t  though  the  sentence,  so  loogaa  it  reraaina 
in  force,  may  bind  the  lady  and  gentleman 
who  were  the  parties,  strangera  ought  not  to 
be  afl^ted  by  it.  S^  That  the  interest  of  the 
king  is  not  bound  by  judgments  on  seatenoes  ia 
soits  iietween  private  peraona;  and  theiafora 
that  the  aentence  ought  not  to  be  conclusive  ia 
proceedings  to  which  he  is  a  party,  aa  he  ia  ia 
an  indictment.  4.  That  sentences  of  the  ao- 
elesiastical  courts  in  matrimonial  caaes  are 
not  conclusive  in  the  temporal  courts;  because 
in  them  the  suit  is  dheno  inhtitu.  6.  Thai 
the  act  of  the  1st  of  James  the  1st,  on  which 
the  lady  is  indicted,  having  given  to  the  teoi* 
poral  courts  the  trial  of  polygamy,  they 
ought,  so  for  as  regards  that  oflTenee,  to  be  con* 
sidered  aa  havinga  concurrent  jurisdiction  over 
questions  of  marriage  with  the  apiritoal  court ; 
and  that  if  they  are  concurrent,  the  inference 
from  the  determined  caste,  which  chiefly  de* 
pends  on  the  supposition  of  a  pecolt^  jnnadio- 
tion,  wliotty  fails ;  and  then  it  will  only  remaia 
to  shew,'that  the  senteece  would  not  cooclade 
a  spiritual  court  of  concuivent  jorisdiotian. 

Having  set  forth  his  reaaons  for  thinking  thai 

the    preceding   object  ions  are   invalid,    Mr, 

Hargrave  tehnioatea  this  branch  of  his-ioveati- 

gation  thus  9 

'  «'  Tbe^oaly  athar  objaetiobi . wbidi  aaotus  !• 
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Then  the  Lord  High  SttWMd  letvmed  Uck 
to  the  chair. 

f   Lord  Pfes.  of  the  Council  My  lords,  1  mo? e 

Jour  lordships  to  adjoarn  to  the  Chamber  Of 
'arliaroent. — Lords.  Ay,  ay. 
X.  H.  5.   This  House  it  acyoarned  to  the 
Chamber  of  Parliament. 

The  Lords  and  othen  returned  ttf  the  Cham- 
ber of  Pariiameot  m  the  same  order  tliey  came 
down,  except  the  Lord  High  Steward,  who 
wmlfced  after  his  royal  hiiphiicss  the  duke  of 
Camberlaod ;  and,  the  House  beio^  thus  re- 
sumed, reaoWed  to  proceed  fortlier  m  the  trial 
of*  Eliaabeth  ducbesa*dowa||fer  of  Kinfstoo,  id 
Westminster-hall,  to-morrow  at  ten  of  the 
dock  in  the  momiog. 

me,  agatnsl  the  operation  of  the  sentence  as 
conclosivey  arises  from  some  few  cases,  which 
i  observe  to  have  been  heretofore  cited  for  that 
porpoee ;  though  I  do  not  see  that  they  in  any 
degree  apply. 

*<  One  is  the  case  of  Hinks  and  Harris,  in 
which  a  prohibition,  to  stay  suit  in  the  eccle- 
siaatical  court  a^iosC  one  for  incest  in  marrying 
bis  first  wife's  SMier,  was  granted  quoad  annul- 
ling the  marriage;  because  the  second  wife 
was  dead,  and  tiMre  was  issue  of  the  marriage, 
and  oonaeqoently  bastardiaing  the  issue  wouM 
hare  been  contradicting  a  rale  of  our  law,  that 
a  marriage  de  facto  shall  not  be  avoided  after 
the  death  of  either  party.    See  Carth.  S71. 
See  too  Co.  Litt.  S3a.  &  b.    But  this  case  only 
pravea  a  right  to  contronl  the  spiritual  courts, 
where  they  proceed  in  opposition  to  the  com« 
■ion  law  m  a  point  in  which  it  predominates 
over  the  law  eodesiaatical. — Another  case  h 
Biliard  and  Phaly,  in  which  the  then  lord  chief 
justice  of  the  iGng's-bench  on  an  issue  from 
Chancery  lo  try  a  marriage  refused  even  to  re- 
ceive as  evidence  a  sentence  against  the  sup- 
posed buabaad  for  fornication  with  the  sup* 
posed  wife,  and  his  payment  of  mon^  in  com- 
mutation for  the  penance  enjoined.    But  this 
case  ia  a  single  one  against  all  the  other  autho- 
ritica,  and  is  unsupported  by  any  reasoomg ; 
and  the  reaction  of  the  evidence  was  grci^ly 
disapproved  of  by  lord  chancellor  King,  when 
the  msitter  came  before  him  again,  though  itia 
not  osentioned  whether  he  granted  a  oew  trial. 
See  8  Hod.  180.-*As  to  Bmmerton  and  Hide, 
which  was  before  lord  Holt,  and  js  cited  in 
Comberb.  72,  and  Skion.  465,  but  roost  fully 
in  3  Mod.  164,  it  only  proves,  that  in  an  eject- 
ment the  temporal  court  may  incidentaUy  try 
the  lawftthiess  of  marriage,  which  ia  oot  dented. 
—The  case  of  Pride  and  the  earl  of  Bath  in 
3  Lev.  410,  is  liable  to  the  same  observation." 
But  though  Mr.  Hainfrave  thought  that, 
supposing  the  sentence  in  the  ease  in  question 
to  have  been  pronounced  in  a  aoit  really  ad- 
verse, such  sentence  was  conclusive ;  yet  he 
thought  tliat  proof  of  colldsion  between  the 
partiea  would  take  from  the  sentence  its  whole 
effect.    An  to  his  discuasioo  of  this  point,  sea 
his  treatise. 


A.  D.  1776. 
TflBSBcoMtfDat. 


[446 


The  Lonis  and  otheM  came  fr^m  the  Cham- 
ber of  Purliament  in  the  same  order  as  on 
Monday,  except  the  Lord  High  Steward,  who 
walkedT  after  bis  royal  highness  the  duke  of 
Cumberland,  and  the  Peers  were  there  seatedf 
and  thd  Lord  High  Steward  in  his  chair. 

X.  H,  S.  Mv  lords,  the  House  Is  resumed. 
Is  it  your lordshipa'pleasure  that  the  judgck 
may  be  covered  ?^Lord$.  Ay,  ay. 

Then  the  Serjeant  at  Arms  made  proclama.- 
tion  for  silence  as  usual ;  and  the  duchess  qf 
Kingston  being  conducted  to  the  bar, 

X.  H,  S.  Mr.  Attorney  General,  you  maj 
proceed. 

Att,  Oen.  My  lords,  1  find  mysdf  engaged 
in  a  very  singular  debate;  upon  a  point  pei^ 
fectly  new  in  experience,  analogous  to  no 
known  rule  of  proceeding  in  simikr  oaseOi 
founded  on  no  principle,  none  at  least  which 
haa  been  stated. 

The  prisoner,  being  arraigned  upon  an  in*r 
dietment  for  feloojr,  pleaded  not  guilty  ;  upon 
which,  issue  waa  joined.  In  this  state  of  the 
business  she  hath  moved  your  londsbips,  that 
BO  evidence  shall  be  given  or  staled  to 
that  guilt  upon  heri  which  aha  I 
put  in  I 


i  hath  denied  add 


The  only  caae  cited  in  support  of  so  cxtraor« 
dinary  a  motkm,  that  of  Jones  and  Bow, 
Carth.  S85,  bears  no  relation  or  ptoportion  to  it. 
In  the  nial  of  an  ejectment,  the  defendknt,  ad^ 
mittiog  the  plaintiiTs  title  to  be  otherwise 
clear,  avoided  it  by  a  seoteece  against  the  pre* 
tended  matrimony  of  hia  mother  with  sir  Ro* 
bert  Carr  (  after  which  both  parties  married 
with  other  penona ;  a  sentenoe,  uaimpeached 
in  form  of  substance,  againathis  own  mothei^ 
from  whom  he  was  to  derive  title  to  his  state  % 
decisive  consequently  as  a  fine  with  non-claim 
or  any  other  perfect  bsr,  and  submittod  to  ack 
cordingly ;  for  the  plaintiff  was  called,  and  did 
not  appear.  Here,  if  the  sentence  should  ever 
come  properly  under  examination,  it  wiU  ap- 
pear to  differ  in  all  those  respects. 

In  the  mean  time,  instead  of  defending,  thta 
motion  is  only  putting  ipiestions  to  your  lord- 
ships, hypotheticallv,  for  opinion  and  advice 
how  to  order  the  defence.  U  this  sentence  bot 
aa  they  argue  it,  a  definitive  and  preclusive  ob- 
jection to  all  enquiry,  the  prisoner  ought  to 
have  pleaded  it  in  bar,  and  to  have  put  the  pro- 
secutor upon  dealing  with  her  plea  as  he  should 
be  advised;  or  she  may  still  rely  upon  it  in 
evidence  of  oot  guilty.  But  without  phMBing 
any  such  confidence  in  it  theaaselves,  tliey  call 
upon  your  lordships  to  make  it  the  foiindatiou 
or  an  order  to  stop  the  trial. 

My  lordi,  to  say  that  thia  is  wholly  nopre* 
cedented,-goes  a  great  way  to  eonclode  against 
it.  To  say  that  auch  a  rule  would  be  incon- 
siatent  with  the  plea,  and  repugnant  to  the  re- 
eord  as  it  now  stands,  seema  decisive.  Afte^ 
pottiog  herself  for  trial  upon  God  and  yowi 
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Trial  of  the  Duchess  of  Kingston, 
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""  lordshiptfShe  bes^ecbeS'you  Dot  to  bearber 
tried.  But  r  shall  not  cbntent  myself  with 
this  answer ;  becaose,  as  yoar  lordsbips  ba?e 
Ihougiit  -proper  to  bear  cooDsel  in  sttfiport  of 
Ibis  extraordinary  motion,  I  am  boand  to  sup- 
pose it  a  fit  subject  for  argument,  and  to  lay 
before  your  lordsbips  my  tbougbta  upon  it  as 
Ibev  occur. 

Before  I  go  into  particular  topics,  I  cannot 
help  obsenriog  vrith  some  astonishment,  the 
'general  jrrouod  which  is  given  us  to  debate 
npoo.  Efpry  species  and  colour  of  guilt, 
within  the  compass  of  the  indictment,  is  neces- 
sarily admitted.  So  much  more  prudent  it  is 
thought  to  leave  the  worst  to  be  imagined, 
than  even  to  hear  the  actual  state  of  her  of* 
ienee.  Your  lordships  will  therefore  take  the 
crime  to  be  proved  in  the  broadest  extent  of  it, 
with  every  base  and  hateful  aggravation  it  may 
«dmit ;  the,  first  marriage  solemnly  celebrstecl, 
perfectly  consummated  ;  the  accond  wickedly 
brought  about  bv  practising  a  concerted  fraui^ 
upon  tt  court  of  justice,  to  obtain  a  collusive 
Sentence  against  the  first;  a  circumstance  of 
great  aggravation.  When  Parr  and  Chad  wick 
.  defends)  a  burglarious  breaking  and  entering, 
under  a  pretence  of  an  execution,  upon  a  judg- 
ment fraudulently  obteined  agaiiiat  the  casual 
ejector,  it  was  thought  V>  aggravate  their  crim^, 
.and  they  suflered  accordingly.  1  allude  to  the 
case  in  Kelyiy,  43. 

.  My  lords,  I  take  the  ground  so  given  roe 
with  this  reserve,  not  that  I  wish  to  have  her 
crime  implied,  from  the  conduct  she  is  advised 
#)  hold  here,  to  all  poffposes  and  conclusions; 
•  bat  that  the  necessity  or  the  argument  obligte 
me  to  assume  it,  as  plainly  and  distinctly  con* 
fessed,  while  this  sentence  is  urged  as  an  irre- 
fragable bar  to  the  trial,  whatever  may  be  the 
degree  of  her  guilt,  however  such  a  sentence 
may  have  been  obtained,  and  whether  it  tenda 
lo  aggravate  that  guilt,  or  to  extenuate  it.  The 
proposition  looks  so  enormous,  that  it  requires 
great  abilities  to  give  it  finy  countenance,  and 
the  most  irrefragable  argument  to  force  the 
conclusion. 

■  1  must  also  remind  your  lordships  again, 
that  the  sentence  has  been  read  in  this  stage  of 
the  proceeding,  by  the  consent  of  the  prose- 
secotor,  and  under  the  express  reservation  of 
bis  right  to  object  to  the  competence  of  it,  as 
evidence  on  the  issue  joined,  unless  he  should 
think  fit  to  make  it  part  of  bis  own  cause ;  at 
present  it  stands  admitted  merely  as  the  ground 
of  this  previQos  motion.  The,  sentence  being 
ooUnsive  is  a  nullitv.  If  fair,  it  could  not  be 
admitted  against  the  king,  who  was  no  party 
to  the  suit.  If  admitted,  it  could  not  conclude 
in  thia  sort  of'suit,  which  puts  both  marriages 
in  issue.  The  objections  arise  from  the  general 
nature  of  the  sentence  propounded,  which 
is  never  Anal ;  from  the  parties,  who  could  not, 
by  their  act,  bind  any  but  themselves,  or  those 
who  are  represented  by  them,  or  at  m66t  those 
who  might  have  intervened  in  the  auit ;  horn 
the  nature  of  the  present  indictment,  which 
puis  the  marriage  directly  in  inue  s  from  the 


cireuHMtances  peculiar  to  this  sentence,  which 
prove  it  to  be  collusive. 

Without  adverting  much  to  those  particulars, 
the  learned  counsel  for  the  prisoner  afiected  to 
lay  down  an  universal  propoiition,  that  all  sen- 
tencea  of  peculiar  jurisdictions  are  not  only  ad- 
missible, but  conclusive  evidence ;  and  referred 
to  many  cases,  of  which  I  shall  controvert  no- 
thing but  the  application. 

The  case  of  Burroughs  and  Jaminean,  S  Str. 
733,  is  nothing  to  this  purpose.  That  waa  a  sup- 
posed contract'by  accepting  a  bill  of  exchange 
at  Leghorn ;  which  acceptance  was  void  by 
the  peculiar  lawsof  that  country,  because  the 
drawer  had  failed  without  assets  in  the  handa 
of  the  acceptor;  and  was  pronouncetl  to  be  so 
by  a  competent  court  in  Leghorn.  The  plain- 
tiff iusisted  iiiion  it,  because,  if  the  acceptance 
had  been  made  here,  it  would  have  bound ;  but, 
according  to  the  law  of  the  place  where  it  was 
made,  the  acceptance  did  not  constitute  a  con- 
tract. The  plaintiff  might,  if  he  had  been  ad- 
vised otherwise,  have  defended  that  snit ;  he 
acquiesced  in  the  decision. 

Courts  of  Admiralty  sit  between  nation  and 
nation.  They  proceed  mr^in,  and  they  bind 
the  property,  not  only  agunat  the  apparent 
possessor,  but  all  the  world ;  or  elae  the  very 
existence  of  the  Court  would  be  subverted. 
Any  body  may  claim  ;  and  proper<  monitions 
issue  for  that  purpose  :  therefore,  in  the  case 
of  Hughes  and  Cornelius,  the  plaintiff  failed  in 
his  action  of  trover ;  although  the  yenKct 
found  bis  property,  and  consequently  the  sen* 
tence  of  the  French  Admiralty  erroneous ;  be- 
cause the  Court  had  no  such  jurisdiction  over 
that  sentence.  For  the  same  reason,  in  Green 
and  Waller,  the  sentence  of  the  Admiralty 
could  not  be  gaio-said.  There  is  no  appeal  but 
to  the  sword. 

The  same  principle  governs  as  to  seisores 
in  the  Exchequer;  where  any  person  may 
come  in  and  claim ;  which  if  they  neglect 
they  ucitly  assent  to  the  condemnation.  So 
of  seizures  tried  before  the  commissioners  of 
Excise. 

So  in  the  case  of  Moody  and  Thorston,  1 
Str.  481,  where  an  act  of  parliament  gave  an 
action  (on  a  certificate  of  commissioners  that 
money  was  due  from  an  agent  to  officers  of  the 
army)  the  agent  could  not  defend,  bycontro- 
verung  the  truth  of  tbe  certificate.  It  was 
contiary  to  the  act,  and  he  might  have  betn 
heard  before  tbe  commissioners. 

Where  a  soldier  had  complained  of  his  major 
for  undue  correction  to  a  courtHiiartiat,  which 
dismissed  bis  petition,  he  could  not  maintain  an 
action,  for  lie  had  been  heard  in  a  court  com- 
petent and  final  to  that  purpose. 

No  temporal  remedy  lies  to  recover  pnsses- 
sion  of  a  benefice  forfoiled  by  depnvation, 
while  the  sentence  of  a  court  competent  to  de- 
clare the  forfeiture  remains  iu  force. 

The  same  rale  holds  as  to  derivative  claims. 
Therefore  the  judgment  of  oosteir  against  a 
mayor  is  good  evidence  against  tbe  corporator, 
who  claims  under  him. 
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TboM  who  cn^r  iato  colleguite  esUbiisb- 
Qiratt  PS[ree  to  submit  IhemBeUes  to  the  'laws 
«o4  nwgtstnOM  sppoioted  by.  the  founder ;  and 
ooMmiieBtly  caoQot «  reclaim  aaaiast  them. 
Tbia  waaallwbiob  waa  determioed  iotbe  King 
and  New-Goll^e,  and  many  other  cases  which 
might  have  becu  referred  to  under  the  same 
haad.  In  roott«  if  not  all  the  caaes  cited,  the 
partiea  bad  actuaily  been  heard  belbre  the  pro- 
^t  tribunal. 

Tbe  office  of.  granting  probate  and  commh- 
ling  adminiatration  \%  a  apecial  autbonty  oom- 
mitiad  to  the  Ecclaaiaatioal  Courta,  where  all, 
who  claim  intertat,  may  ha  beard ;  so  there 
oaa  be  no  jiefeot  of  justice.  Tberefore,  in  a 
aaal  aboodance  of  caaea  from  Noel  and  Wells 
flpon  after  tbe  Restoration,  to  BarosJey  and 
Fowell  in  lord  Hardwick'a  tim^,  tbe  temporal 
•oarta  have  reftiaed  to  take  cognizance  of  tbe 
ivghl  of  personal  representation.  All  the  cases 
i|oder  tbb  bead  prove  no  more. 
.  Caaea  vera  also  cited  to  prove,  that  issues 
jpinaA  «poa  tbe  lawfolneaa  of  marriage,  pro 


I  general  bastardy,  and  so  forth,  must  be 
tried  by  tbe  bishop,  and  to  infer  that  his  juris- 
dielion  ia  Mwkisive ;  and  the  atatute  of  9  H .  6, 
«.  11,  waa  eilad  to  prove,  that  it  ia  final  not 
m\y  t0  partiea  and  ^privies,  but  to  strangers. 
Tbe  effiMt  of  that  atatute  ia  rather  to  prove,  that 
jdl  tbe  world  are,  or  may  be,  partiea  or  privies. 
Tbe  only  public  object  of  it  ia  to  provide  auffi- 
cieni  iMMoriety  to  make  them  privy  in  fact,  as 
well  aa  in  law.  It  providea  a  great  variety  of 
prodamationa  ia  the  end  *<  that  all  persons,  pre- 
tending any  interest  to  object  against  the  party 
wbicb  preiendeth  himself  to  be  mulier,  may 
Boe  to  the  ordinsry,  to  whom  the  writ  of  certi- 
fieate  ia  or  shall  m  directed,  to  make  their  aU 
IqpitioBs  and  ol^ectiona  agaust  tbe  party  which 
pvetendelh  bim  to  be  mulier,  aa  tbe  law  of 
holy  chorch  reqniretb."  For  the  rest,  the  sta- 
tute seema  to  have  been  aa  act  of  violence  and 
fi«iHl,  by  tbe  powerful  pretenders  against  lady 
Audley.  ^Tbe  mischief,  they  affected  to  dread, 
«Dold  not  happen.  A  certificate  ia  utterly  void, 
unlesa  made  upon  procesa,  at  the  instao<)e  of 
the  partiea.  The  certificate  of  mulierty  binda 
tbe  partiea  to  tbe  suit  (aa  in  all  reaaon  it  ought, 
while  aoch  a  trial  ia  tolerated)  but  nobody  else : 
and  ao  it  had  bean  oAen  decided  before ;  and 
yet  the  atatute  provided  that  every  auch.  writ 
mA  eertifieateatthe  suit  of  lady  Audley  should^ 
lie  void.  On  tbe  other  band,  no  such  issue  as 
profeaaiDii,^  baatanly,  or  lawful  matrimony, 
jooold  be  tried  by  the  biahop  between  atrangera; 
and  when  tried  by  tbe  country,  it  bound  only 
theae  who  were  partiea  to  tlie  trial  and  attaint. 
Nor  waa  an  infant  bound  to  anawer  a  plea  of 
ganeffal  baatardy.  But  whether  tbe  conclusion 
wanlpo  eztenaive  or  not  in  these  cases,  still  it 
waa  only  in  respect  to  a  civil  right,  and  tried 
liy  tt  oampateni  juriadiction,  siuing  for  the 
irpoae  of  deling  upon  it,  the  juria- 
ang  created  and  establiabed'by  the 


i  which  are  given  by  the  bishop  or 
Jiia  official  of  hia  oim  mtra  authority  in  matr:- 
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monial  causes,  have  tbe  least  pretence  of  a|l 
others  to  bind  or  influence  any  question  which 
may  arise  afterwards  in  judicature.  Soeft 
causea  punish  no  crime,  try  no  right,  proceed 
to  no  civil  effect  They  proceed  '  pro  aalute 
animsQ  rei,'  to  reform  aonne  enormity  or  negleet 
in  religious  life ;  *  in  qua'  (says  Covarruvias  in' 
his  epitome  of  the  4ih  book  of  tbe  Decretals* 
par.  2,  c.  8,  8.  12,  n.  1,)  *  de  maxima  sacrai- 
mento  agendum  est.'  Tbe  process  is,  *  sim- 
pliciter,  de  piano,  sloe  strepitu  et  fitfnr&  judi* 
cii.'  Clement,  lib.  2,  t.  1,  s.  2.  From  the 
very  nature  of  such  a  cause,  it  must  follow;, 
that  the  judgment  cannot  be  final.  No  con- 
sent of  parties,  or  omission  to  sppea),  or  re^- 
peated  amrmation  of  the  same  judgment,  i^ivea 
It  aoy  force.  **  Quia  senteotia  ilia  traosiens  in 
rem  judicatam  foveret  pec):atum,  separando 
veroa  cotijuges,  vel  uniendo  eos  qui  tales  essv 
nequeunt.  At  nullum  vinculum,  quantuli|m« 
cunque  multiplicatum,  potest  firmare  actum« 
ex  quo  peccatuin  cooaurgit.''  Sanch.  de  Mft- 
trim.  lib.  9,  dispulau  100,  In  tbe  same  dis- 
putation Sanchez  ssys,  '*  potest  etiam  judex, 
ex  officio,  parte  invito,  procedere  ad  retractan-* 
dam  hujnsmodi  sentenliam  ;  iron  ad  id  teoeri 
judicem  probat  textus ;  quia  aui  interest  pec- 
cata  auferre.  Hinc  deducitur,  certiL  reguli 
prescribi  miniroe  posse,  quoties  audiendus  sit 
volenspnedictamsententiamimpugnare."  He  . 
illustrates  the  doctrine,  by  observing,  that  in 
costs,  whidb  is  a  civil  interest,  a  matrimonial 
sentence  is  binding.  '*  Ratio  est  aperla :  sen- 
tentia  enim  matridaouii  ideo  non  transit  in  rem 
judicatam,  ne  fover^etux  peccaluro,  austinendo 
matrimonium  irritum,  autdissolvendo  validom  ; 
quae  ratio  in  expensarum  condemoattone  ces- 
sat;  et  ideo  sortitur  natursm  aliarum  senten* 
tiarum,  quse  in  rem  judicatam  trans^unt.'* 
Gaill,  in  bis  Observat.  lOr,  and  Oba.  112,  boldf 
exactly  tbe  same  langpage. 

The  same  rule  obtains,  for  the  same  reaaons^ 
in  all  sentences  <  pro  salute  animse.'  A  senr 
tence  is  incoocl naive  (says  Volteiua  in  his  trea- 
tise da  Judiciia,  lib.  3,  c.  12,  s.  38,)  *'  ex  quah-  - 
tat^  causoB ;  putii,  quod  est  malrimonialis,  vel 
alia  quaecanquey  in  quit  animsB  periculum  ver- 
satnr."  Scaccia,  a  very  authoritative  writelr 
on  the  effect  of  aeotencea,  in  his  book  de  Sen- 
tentift,  gloas.  14,  quest  2,  n.  44,  observes  aa  a 
general  rule,  **  sententia,  in  qa&  vertitur  ani- 
.mse  periculum,  iiunquam  transit  in  rem  judi« 
catam."  The  aum  of  their  maxims  is  given  bj 
Ougbton,  tit.  205,. which  is  taken  almost  lite* 
rally  from  Consett,  and  by  bim  extracted  frona 
tbe  books  of  practice. — **  Although,  generally, 
witnesses  are  not  admitted  aAer  publication^ 
yet  in  a  matrimonial  cause  tbey  are,  even  with- 
out  oath,  that  they  are  come  to  the  knowledge 
of  the  partiea  alW  publication.  Aod,  suppos* 
ing  that  sentence  baa  passed  against  the  plain- 
tiff, that  he  has  failed  in  proof  of  hia  libel,  and 
the  defendant  ia  acquitted;  yet  the  plaintiff 
may  either  in  tbe  same  cauae,  or  in  anoibeTt 
raise  a  new  suit  against  the  aame  person^  not 
only  on  a  new  or  second  contract,^  but  on  Uie 
former,  and  produoe  proofs  known  or  unkupwii 
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to  him  before :  and  he  is  not  bound  by  the  *  ex- 
ceptio  rei  judicatee,'  or  that  the  furmer  sentence 
bas  pasied  *  in  rem  judicatam ;'  because  a  sen- 
tence given  in  a  matrimonial  cause  never  passes 
*  in  rem  judivetam,*  and  bas  many  priTileges. 
When  the  cbnrcb  is  deceived  in  promnlging  . 
sentence  Against  matrimony,  the  sentence  may 
be  revoked  by  new  proofs,  and  even  by  the  same; 
and  the  reason  is,  to  eschew  sin  and  danger  to 
Ibe  ftouf,  if  a  wrong  sentence  should  prevail.'* 

*  So  far  as  it  appears  to  us'  is  therefore  no 
Mfle  form  of  words,  but  an  express  reservation 
of  a  necessary  power  to  alter  the  sentence 
whenever  it  shall  appear  to  the  bishop  that  a 
different  rule  of  life  is  necessary  *  pro  salute 
animoe  rei.' 

«  The  mistake  seem  to  have  arisen  from  con- 
pidering  the  bishop  as  a  court  of  civil  judica- 
'ture,  and  his  sentence  as  pronounced  upon  the 
trial  of  a  civil  right.  In  this  perverse  view, 
those  maxims  are  absurd,  and  those  rules  mere- 
ly vexatious,  which,  tried  by  the  real  nature 
and  end  of  a  matrimonial  suit,  are  founded,  in 
piety  and  zeal  for  the  discinline  of  religion. 
In  all  civil  causes  the  maxim  is  universal, « ex- 
pedit  reipublicas,  ut  finis  aliqnis  sit  litium.'  I n 
proceedin^fs  «  pro  salute  antme,'  the  Mason  of 
the  thing  is  altogether  on  the  other  side. 

Even  in  the  moment  of  stating  these  sen- 
tences to  be  conclusive,  one  of  the  learned 
counsel  could  not  forbear  to  give  your  lord- 
ships a  lively  representation  of  tbe  frivolousness 
of  their  proceeding?  and  the  vanity  of  their 
decrees.  Tbe  doctors  have  been  at  the  pains 
lo  write  (says  my  learqed  friend)  some  wag- 
gon-loads of  volumes  to  prove,  that  these  ma- 
trimonial causes  proceed  to  no  end,  and  termi- 
nate in  nothing.  All  parties,  all  privies  to  the 
juit,  all  who  have  interest  in  the  matter  of  it, 
taay  prevent  its  effect  by  intervention,  by  cita- 
tion to  bear  the  decree  reversed  by  original  libel. 
The  sketch  was  drawn  with  a  great  deal  of  hu- 
mour, bordering  unon  ridicule :  a  vivacity  na- 
tural enough  within  the  walla  of  their  own 
•ollege.  *  Vetus  illud  Catonis  admodum  scitnm 
est ;  qui  mirari  se  alebat,  quod  non  rideret'Ha- 
ruspex,  Haruspicem  ^um  vidisset.'  Yet  it 
sefemed  rather  astonishing,  that  so  very  judi- 
cious an  advocate  should  think  this  piqture  of 
futility  the  best  recommendation  of  the  sen- 
tence to  your  lordships  as  aii  absolute  conclu- 
lion  upon  all  your  proceedings.  Here  all  tbe 
world  shall  be  bound  by  that  judgment,  which 
the  Court,  who  pronounced  it,  hold  for  no  judg- 
ment, and  will  suffer  tu  bind  nobody.  But 
such  was  the  necessity  of  tbe  argnroent,  to 
give  it  any  effect,*  they  were  forced  to  assume, 
that  this  sort  of  sentence  is  the  judgment  of  a 
civil  judicature  upon  a  civil  subject,  which  is 
not  true ;  and  to  give  it  effect,  against  others 
than  parties,  they  were  forced  to  adroit,  that 
such  others  may^  set  it  aside ;  which  is  true, 
'Only  because  it  is  no  such  judgment. 

fa  support  of  this  loose  proposition,  they 
cited  from  our  own  books  several  cases,  in 
which  tbe  temporal  courts  suffered  themselves 
U  be  concluded  by  such  senteucts. 
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If  it  were.necessary  or  allowable  at  this  day 
to  reason  against  so  nrany  authorities,  I  should 
incline  to  think>  that  those  cases  proeedded 
upon  the  mistake  I  mebtioned  beibre,  namely, 
that  the  Ecclesiastical  Court  try  and  prononneo 
upon  the  civil  right  of  matriage,  or  ever  mean 
to  do  so,  except  when  authorised  by  writ  of  tlia 
king's  courts.  But  for  the  purpose  of  tbe  ar- 
gument, 1  will  suppose  that  thev  do ;  even  then 
tbe  effect  of  all  the  cases  will  amount  to  im^ 
more  than  this.  First,  the  ecclesiastical  juris- 
diction has  (exclusively)  conusance  of  the  right 
of  marriage.  Secondly,  the  secular  jurisdic- 
tion has  conusance  of  the  temporal  interests 
which  are  incident  to  marriage,  and,  in  order 
to  decide  upon  them,  must  try  tbe  fact  of  mar- 
riage, as  part  of  the  question.  Thirdly,  but 
the  judgment  of  the  ecclesiastical  jurisdictioD 
on  the  principal,  viz.  the  right  of  marriage, 
wherever  it -occurs,  is  final  upon  tbe  trial  of  tbe 
incident.  Fourthly,  this  conclusion  extends  to 
all  who  were  parties  or  privies,  or  who,  in  no- 
tion of  law,  have  committed  laches  in  not  in* 
tervening  or  reclaiming.  This  I  take  to  be  tbo 
utmost  extent  of  the  cases  cited. 

The  earliest  case  referred  to  was  Corbett's, 
Fitz.  tit.  Consultation,  pi.  5.  Sir  Robert  Cor- 
bett  had  issue  Roger  by  his  wife  Matilda ;  in 
whose  life  he  married  Letitia,  and  had  issoa 
Robert.  Roger  sued  in  tbe  Court  Christian  to 
avoid  the  second  marriage,  but  was  prohibited, 
for  that  court  had  no'  original  jurisdiction; 
**  Otherwise,"  says  Catesby's  Justice,  <*  if  roj 
father  and  mother  were  divorced,  married  to 
others,  had  issue,  and  died,  then  I  gfabt  well, 
that  I  shall  have  my  suit  originally  in  tba 
Court  Christian,  because  I  cannot  nave  my 
action  in  the  temporal  law,  as  heir,  during  the 
divorce ;  and  also  the  divorce  is  a  spiritual 
judgment,  which  shall  be  reformed  in  tlie  spi^ 
ritual  courts."  So  it  was  doubted,  whether 
"  tbe  brother  of  a  monk,  who  abandoned  bis 
habit  and  vows,  could,  as  heir,  libel  to  trv  bis 
brother's  profession,  and  hold  him  to  obedi- 
ence; for  he  might  have  his  action  by  tba 
temporal  law,  and  object  his  profession."  But 
it  was  agreed,  **  that  if  the  monk  had  been  de* 
raigned  for  false  or  unjust  cause,  the  brother 
might  have  citation  to  revoke  his  deraignment.* 
If  this  proves  the  effect  which  a  spiritual  sen- 
tence upon  the  principal  matter,  the  right  of 
marriage,  or  profession,  has  in  cases  wbers 
these  come  incidentally  into  question,-  it  also 
confines  the  extent  of  that  efiect  to  those  per« 
sons  who  may  rescind  the  principal  sentence ; 
and  proves  the  reason  of  it,*  namely,  that  they 
are  not  wronged  by  tbe  conclusion,  becaoso 
they  may  always  be  heard  against  it 

The  nextHUise  was  Bunting  and  Lepptng  jrell, 
4  Co.  89,  a,  and  Moor  169;  which  was  thus 
found  by  special  verdict.  Thomas  Twede  mar- 
ried, de  facto,  Agnes  Adinghall,  but  under  tbo 
imp^iment  of  a  pre-contract  between  her  and 
John  Bunting.  Bunting  sued  in  the  Court 
Christian  on  this  pre-contract,  obtained  sentenco 
for  celebration  *  in  fa^ie  ecclesis,'  married  her, 
and  had  iisue  two  sons,  Charles  and  Robert 
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Richard  the  father  of  John,  gare  lands  ti  Ro- 
hert,  for  life  only.  Robert,  mblakiug  his  title, 
settled  them  on  Einina  his  vife^  and  dietl, 
Charles  brought  an  ejectment,  as  heir  to  Rich- 
ard, Jiis  grandfather.  It  was  objected  that 
Twcde  bad  been  no  party  to  the  suit  In  the 
Court  Christian.  But  Twede  mij^bt  have  In- 
tervened, or  reclaimed,  all  bis  lifelong.  So' 
might  Emma,  if  it  could  have  availed  her  Ut 
prove  her  husband  illegitimate,  which  would 
have  destroyed  her  title.  But  Twede  had  aban- 
doned ilia  pretensions.  The  sentence  was  sub- 
mitted to  by  Agnes.  The  marrioge,was  so- 
lemnly celebrated,  and  remained  uninterrupted 
jloriog  life.  The  question  was  between  two 
issues.  It  required  little  argument  to  sustain 
the  legitimacy. 

The  next  was  Kenn*s  case,  7  Co.  68,  Cro. 
Ja.  186.  An  English  bill  was  brought  jn  the 
court  of  Wards,  praying  leave  to  traverse  an 
office,  whereby  Elizabeth  was  found  the  infant 
heir  of  Christopher  Kenn,  and  whereupon  the 
wacdship  .bad  been  granted  to  Florence,  the 
mother  .of  Jtbe  infant.  Christopher  Kenn  had 
married  Elizabeth  Stowell,  by  whom  he  had 
issne  Marth'a,  who  lefl  issue  Elizabeth  the 
plaintiff,  bia  heir  at  law,  if  the  marriage  had 
stood ;  but  in  the  1st  and  3nd  of  Phiup  and 
Alary,  the  court  of  Audience  pronounced  the 
marriage  void  for  want  of  age,  and  gave  sen- 
tence of  divorce.  Christopher  Kenn  married 
Elizabeth  Beckwith,  injhe5th  of  Elizabeth. 
She  libelled  him  for  jactitation  before  the  com- 
missioners for  ecclesiastical  causeti,  alleging 
his  former  marriage.  Elizabeth  Stowell  in- 
tervened for  her  interest.  The  first  marriage 
was  a  second  time  pronounced  void,  and  sen- 
tjence  followed  '  ad  exequenda  conjugalia  oh- 
*  >equia.'  After  the  death  of  Elizabeth  Beck- 
with,  Christopher  married  Florence,  by  whom 
be  had  the  ward.  This  matter  was  referred  to 
all  the  Judges,  who  pronounced  the  sentence 
conclusive,  so  long  as  it  should  remain  in  force. 
And  lord  Coke  relied  upon  Corbett's  case,  the 
doctrine  of  which  has  been  explained  before. 
The  point  had  been  twice  tried  with  Elizabeth 
Stowell,  the  grandmother  of  the  plaintiff,  and 
the  sentences  remained  open  to  litigation,  but 
submitted  to. 

The  case  of  Jones  and  Bow,  Carth.  S95,  it 
has  been  observed  before,  was  of  exactly  the 
same  sort.  The  plaintiff  claimed  under  the 
issue  of  sir  Robert  Carr  by  Isabella  Jones,  bof 
tween  whom  a  sentence  bad  obtained  against 
the  pretence  of  marriage,  which  then  stoml  un- 
litigated. 

In  Jessum  and  Collins,  sSalk.  437,  there 
was  a  sentence  against  the  plaintiff  in  the  Spi- 
ritual Court,  at  the  suit  of  the  defendant,  on 
that  very  contract  for  which  he  brought  his 
action  on  the  case,  without  disputing  the  sen- 
tence. 

The  case  of  Hatfield  and  Hatfield  was  also 
cited ;  a  judgment  of  your  lordships  in  the 
year  1735.  Np  authority  is  more  conclusive 
tbjdl  the  judgment  of  such  a  court,  when  the 
f»'mt  dectded  is  well  understopd:  bat  nothing 


IS  more  uncrrtain  than  the  state  of  a  point 
drawn  from  the  printed  cases,  ^here  each  party 
takes  care  to  state,  at  least,  a  probable  case ; 
and  in  the  multitude  of  the  reasons,  good  per- 
haps in  law,  if  they  were  true  in  fact,  it  is  diffi* 
cult  to  divine  what  the  House  went  u)>on.  If 
this  judgment  depended,  as  the  coimsel  for  the 
prisoner  conteudetl,  upon  the  goodness  of  the 
marriage,  it  carries  the  matter  no  further  than 
abundance  of  other  cases ;  namely,  that  the 
sentence  of  a  Court  Christian,  white  nobody 
contests  it,  binds  the  right  of  marriage  between 
parties  disputing  elsewhere  an  incidental  in- 
terest under  it.  There  was  an  attempt  to 
make  it  prove  a  collusive  aentence  available, 
which  I  shall  have  occasion  to  examine  here- 
after. ' 

In  Cleeve  and  Bathurst,  3  Str.  960,  and 
Annal^  11,  the  sentence  was  a|j[ainst  the  very 
plaintiff  in  the  cause,  and  remained  uncontro- 
verted. 

So  Da  Costa  and  Villa  Real,  2  Str.  961,  or 
Mendez  and  Villa  Real,  Annaly  18,  was  a  sen- 
tence uncontroverted  between  the  same  parties. 

The  Uke  observation  occurs  upon  Mr.  Her- 
ve^'s  case. 

In  Blackharo*s  case,  1  Salk.  390,  the  sen- 
tence was  not  held  to  be  conclusive ;  and  as  to 
lord  Holt's  doctrine,  that  mnst  suppose  the 
marriage  put  in  issue  between  the  same  par- 
ties ;  for  otherwise  the  sentence  would  not  have 
concluded ;  the  court,  which  ^nts  adminis- 
tration, having  no  direct  jurisdiction  in  matri- 
mony. 

In  Mitlesent  and^f  Hlesent,  cited  by  Dr.  Lee 
in  loni  Annaly  11,  which  I  take  to  have  been 
an  appeal  from  the  Prerogative  Court,  a  sen- 
tence of  the  Consistory  Court  a^inst  a  mar- 
riage was,  while  it  remained  unlitigated,  a  bar 
to  the  woman,  who  had  .been  party  to  that  sen- 
tence, from  claiming  administration  as  wife« 

Upon  all  these  cases  I  shall  repeat  but  one 
observation;  namely,  that  they  bound  onl/ 
those-who  had  been  parlies  to  the  former  sen- 
tence, or  who  derived  under  such  parties.  If 
they  bad  extended  to  such  as  might  have  be- 
come parties  by  intervention  or  citation,'  the 
same  principle  would  equally  have  borne  them 
out.  The  general  peace  and  happiness  requZre, 
that  there  ahould  be  some  re8<irt  to  hear  and 
determine  upon  rights;  the  same  peace  and 
happiness  require,  that  litigation  should  hav^ 
some  end.  The  line  seems  to  be  fairly  drawn* ' 
where  every  claim  to  every  right  has  had  the 
full  opportunity  of  being  heard.  But,  arnong^ 
all  the  cases  cited  or  referred  to,  I  believe 
none  is  to  be  found,  where  a  sentence  bag 
been  taken  for  conclusive  against  persons,' 
who  neither  had,  nor  could  possibly  have  agi- 
tated iX 

It  is  not  enough  therefore  to  establish  the 
propoeition,  that  sueh  sentence  bind  all  wbd 
nave  or  could  have  interposed,  unless  it  had 
b^n  shewn  that  the  king  could  have  iuterpoeed 
for  the  public  good,  in  order  to  see  that  no 
fraud  should  be  practised,  wbieh  might  tend  t<f 
dafeai  the  execution  of  hii  lawa  or  police :  but 
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it  is  not  pretended  that  the  king  can  interpose 
io  such  causes. 

It  is  not  enough  that  a  conrt  of  exclusire 
divil  jurisdiction,  pronouncing  upon  the  prin- 
cipal rjght,  binds  all  the  deriYatTTe  or  incideutal 
interests.  It  should  be  shewn,  that  such  a 
court  binds  also'  to  criminal  conclusions :  now 
this  I  take  to  he  impossible,  because,  on  the 
very  state  of  the  proposition,  the  court  has  do 
criminal  jurisdiction. 

Jt  has  ofieh  been  attempted  in  argument  to 
shew,  that  their  courts  have  no  more  than  a 
censorial  jurisdiction  in  their  proceedings  *  pro 
'  salute  l^nims,  et  reformatione  morum ;'  and 
to  infer  from  thence  that  their  judgments  ought 
not  to  bind  in  questions  touching  civil  rights; 
as  in  Mendez  and  Villa  Real  in  Annaly:  but 
fdur  courts  hare  taken  the  fact  to  be  otherwise, 
and  considered  their  sentence  as  a,  judgment 
iipou  the  civil  right,  which  is  the  reason  why 
it  binds  all  incidental  interests  in  other  courts 
of  ciril  jurisdiction.  The  true  reason  why 
auch  judgments  hare  no  effect  in  a  criminal 
court,  seems  to  Be  this  :  that  there  is  nothing 
jntrommon  between  the  jurisdictions,  so  that 
they  can  never  clash.  A  judgment  in  a  civil 
suit  will  bind  to  all  its  consequences,  although 
every  fact,  upon  which  it  proceifd^,  shouhl'ne 
evidently  false ;  and  though  a  criminal  court 
should  have  found  a  crime  upon  an  opposite 
atate  of  the  case.  An  action  and  ah  indictment 
for  a  trespass  may  have  contrary  issues,  and 
^et  both  must  stand :  so  it  would  be  if  the 
crime  were  assigned  in  tlie  very  falshoods  by 
flliich  the  civil  C9urt'was  deceived ;  as  in  in- 
dictments for  perjury  or  forgery.  .A  judgment 
UDlon  a  deed,  after  verdict  on  non  eit  Jaetum 
pleaded,  is  no  bar  to  an  indictment  for  forging 
or  publishing,  or  swearing  to  the  deed .  The  case 
^ould  be  the  same  in  respect  to  a  will  of  lands 
established  by  verdict,  or  to  a  will  of  personality 
Hfler  probate. 

It  was  in  this  last  instance  they  attempted  to 
shew,  that  the  authority  of  (he  Ecclesiastical 
Court  had  been  interposed  between  publjc  jua- 
lice  and  the  crime  of  forgery.  For  this  pur- 
pose they  have  cited  the  case  of  the  King  and 
Vincent,  1  Str.  481.  It  is  very  short:  "  in- 
dictmentTor  forcing  a  will  relating  to  personal 
estate ;  and  on  the  trial  the  forgery  was  proved ; 
|)nt  the  defendant  producing  a  probate,  that 
ivas  held  conclusive  evidence  ip  support  of  the 
ivill.''  Kow  the  support  of  the  will  was  not  in 
question.  It  was  proved  in  common  form, 
^hich  is  not  binding,  even  hi  the  Spiritual 
Xourt.  iBo.  Rep.  21.  More  particulars  of  this 
case  may  probably  be  known  to  some  of  your 
lordships  ;  but  I  cannot  find  any.  Stated  nius, 
it  certamly  requires  a  ereat  deal  of  considera- 
tion, before  it,  be  admitted  as  law.  Here  the 
question  was,  not  whether  the  sentence  sliall 
£ave  credit  in  respect  cf  the  nnderstandiog 
vrhich  the  spiritual  judges  have  in  the  rules  and 
course  of  their  own  law,  but  whether  a  probate, 
l^ranted  of  course,  on  the  oalh  of  the  verv 
parly  charged  with  the  forgery,  shall  be  a  full 
fii)d  fopcldslve  bar  tp  the  proseedtiop,    Tbia 


is  too  monstrous  to  be  left  upoii  the  aothodty 
of  a  short  and  single  Case,  without  condeMend* 
ing  to  explain  what  consistency  with  public 
justice,  what  respect  to  coromon  sense,  will  aU 
low  the  crime  or  forgery  or  perjury  to  be  de- 
fenided  hy  ihe  allegation  of  that  very  fraud 
which  the  indictment  meant  to  punbh ;  net 
stating  any  trml  or  judgment  upon  it,  but  mere- 
ly that  it  had  been  practised.  If  the  preteaiied 
executor  bad  repelled  the  olgection  of  forgery^ 
even  in  tha^  court,  it  would  have  borne  MMne 
countenance  at  least;  but  the  fVaud  passetl 
without  examination,  wheile,  in  the  natore  of 
the  proceeding,  none  could  be  had. 

The  other  case,  in  1  Str.  703,  of  the  ^\»^ 
and  Rfaod^,  proves  nothing,  for  it  waa  merely 
a  question  of  direction,  whether,  the  contt 
would  proceed  to  try  the  forgery  of  an  instru- 
ment, wliile  the  property  to  be  affected  by  it 
remained  iuh  judice. 

This  is  a  matter  of  great  consequence  to 
publhc  justice ;  at  the  same  time,  it  is  the  sort 
of  case  which  mtist  happen  frequently.  The 
fraud  was  commonly  practised  in  the  late  war 
upon  the  sailors  ;  and,  if  this  rule  had  exiMed, 
could  never  have  been  punished :  but  it  waa 
fhp|quentfy  punished ;  ano  although,  where  no 
point  nf  law  arose,1t  la  difficult  to  recover  caaes 
at  the  Otd-Bailey  or  on  circuits  ;  yet  an  ac- 
cidental publication  of  cases  in  the  Old-Bailey, 
without  any  apparent  selection,  has  |)rodnced 
three  or  four  instances.  One  Stirling  waa 
convicted  and  hanged  for  forging  a  will ;  and, 
so  little  were  either  prosecutor  or  court  ap- 
prised of  this  notion  of  law,  the  probate  matte 
part  of  the  evidence  against  him.  He  had 
registered  it  (as  it  was  necessary)  in  the  South- 
sea-hou$e.  I  am  not  anxious  to  state  theae 
caaes  with  mor6  particularity ;  because  I  ean- 
not  bring  myself  to  imagine  it  will  be  enter- 
tained as  a  serious  opinion,  that  the  mere  per- 
petration of  a  crime  majr  be  pleaded  in  bar  to 
a  prosecution  for  it  This  is  certainly  not  for 
the  interest  of  justice,  nor  for  the  honour  of 
the  Spiritual  Court;  because  it  would  take 
away  from  that  jurisidiction  one  guard  againat 
falshood  and  fraud,  of  which  every  other  ia 


Thus  much  concerning  the  general  propoii- 
tion,  that  sentences  in  the  ecclesiastical  courta, 
upon  civil  righta  within  their  conusance,  have 
conclusive  force  upon  public  prosecutions  for 
crimes ;  although  it  be  confeased  withal,  that 
the  public  has  no  means  to  intervene  or  review 
those  sentences,  and  although  the  civil  effect 
of  such  sentences  is  not  touched  by  the  event 
of  such  public  prosecutions.  If  tnis  ground 
fails,  there  is  an  end  of  the  present  motion ; 
but  there  is  another  view,  in  which  it  has  b^en 
urged  upon  your  lordships,  which  seema  to  turn 
out  more  decisively  against  \U 

Whatever  may  be  said  in  Ihe  inatancea  of 
forgery,  perjury,  and  other  frauds  upon  the 
spiritual  court,  where  the  criminal  court  may 
seem  to  impeach  the  foundation  of  their  ^^• 
tences,  without  assuming  any  jurisdictioo  in 
the  tokatter  Of  Aem  $  in  this  t9$B  M  is  impoa. 
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•iUe  to  tYl«s;e,  that  th«  criminal  cionrt  is  not 
ftttly  comprteDt  to  deeiile  upoo  the  whole  tnet- 
terof  the  radiGimeot ;  ptrticulaH^  on  both  the 
iiiama^(«s  there  stated  as  (^alHutiii^  the  enme. 

The  leAmed  getitteman  whoipokeaetond  for 
the  pritooer,  tDfbnRrd  jrour  lonnbipai  that  tfiia 
crime  tras  ftfrmerl V  pdnisl^ed  hjthe  eanon  law, 
and  in  the  EecleMaolicalCmirt;  and  msisteil, 
that  tranalerriDgr  tlie  ptiniahmedt  of  it  from  the 
acdesiaslictl  lo  the  teinporat  jarisdiction  ahoutd 
not  pre)udtGe  any  dcfetieea  wbieh  the  party 
miifht  have  aet  up  in  the  first  court. 

In  order  to  make  that  ohserratton  hear,  aome 
proofehouM  ha«eheen  added,  that  thiaaeiitenGe 
would  liave  harred  sach  a  aiiit,  honrerer  pro- 
moted, '  exeefHione  rei  judicatc'  Then,  aup- 
poftng  thia  jiiriediction  no  i>etter  than  eoncnr- 
rnit,  thia  -coort  might  have  been  hatred,  pari 
tatione.  fiot  yoar  fordatiipa  hare  already  had 
the  trouble  of  bearing'  ft  estaMiahed,  but  too, 
much  at  length,  from  th^r  hooks,  that  bo  such' 
exception  wo«rid  lie  in  their  law. 

Ttie  lanie  thing  is  no  leas  true  in  our  law,' 
iHiere  the  Cnnrt  can,  by  any  means,  take  co- 
mnsnce  of  the  right  of  marriage.  Thus  hi 
dower,  where  the  Common  Pleaa,  by  writtng 
to  the  biahfop,  can  well  try  the  krwfnlneaa  of 
thf*  marriage,  n  aentenee  is  no  plea.  Tbfa  waa 
nilcd  in  the  case  of  Robins  and  Crutehley, 
2  Wilson  118, 127.  The  demandant  counted  as 
of  the  endowment  of  Robins:  tlie  tenanta 
pleaded, that  ahe  waa  not  accoupled  toRobina 
in  lawful  matrimony .  The  demandant  replied, 
that  on  the  Ktli  of  Febrnary  1754,«n"Witltam 
Wolsely  Kb^lied  her  aa  his  wile,  in  the  bishop's 
cMirtof  Litehfiefd,  for  adultery  with  Rob'ms  ; 
that  she  pleaded  a  marriage  with  Robins; 
that  the  caoae  waa  remo? ed  into  the  Arcbea ; 
that  Robvna  died ;  and  that  aflerwahla'aentence 
passed  fbr^llie  marritge  witli  Robhia,  which 
then  remained  ro  force.  The  teaants*demur- 
led;  and  bad  judgtnent.  The  dennindant 
cited  many  ,of  the  cases  ytrar  lordsliips  have 
now  heanl,  to  prore,  thAt  a  sentence,  by  a  court 
<«f  direct  jutisdtetion,  ouglit  to  conci  tide  another, 
which  has  bnt  incidetital  Conusance  of  the 
same  matter.  -But  these  were  not  thought  suf- 
ficient to  avoid  another  trial  of  the  aame  mar- 
riage in  n  court,  which,  by  writhig  to  the 
bishop,  might  well  decide  upon  the  lawfulness 
of  it.  It  is  dear,  that  the  sentence  w^onM  not 
bare  concluded  in  the  trial  before  the  bishop. 

Nay,  the  rery  statute,  on  which  the  indiot- 
nent  is  framred,  prorea  the  same  thing.  It  ex- 
cepts the  cases  where  the  former  marriage  is 
dissolved,  or  declared  void  by  aentenee,  or  was 
contract^  mrder  age  of  consent;  all  which 
WDold  otherwise  hare  been  triable  trader  nn  in- 
dietuent  fhr  fehmy. 

In  order  to  phire,  that  any  sentence  in  the  E^ 
ctesiastical  Court  wonldimr  aniodictmentupon 
the  same  mstter,  the  oase  of  Boyle  and  hayie 
wu  cited,  ft  is  reported  m  3  Mod.  164,  and' 
in  Comberiiatch'  73.  In  that  case  a  prohibition 
was  awarded  to  stop  the  trial,  in  the  £odesi- 
aalicat  "Cwni,  of  a  marriage  tiiere  oUime4  by  tt' 
woman,  in  <B8tm  to  a  mih*^  j«otitttiOD; 
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which  marriage  bad  been  foond  had  on  an  in*' 
diclroent  for  ^ygamy,  for  which  the  man  waa 
ooo^icted  and  burnt  in  the  band.  The  reason 
assigned,  here,  for  this  judgment  wis,  ibriiiar 
the  spiritual  court  ahonld  not  take  notice  of 
the  judgment  pronounced  in  the  temporal  eomrt. 
But  this  would' have  been  extremely  irr^lar; 
particularly  if  by 'tbecoarae  of  the  apiritutl 
court  such  a  judgment  would  have  been  con* 
duOite.  Prohibition  never  goea  upon  an  an- 
prehension,  that  the  spiritmil  eomt  will  io 
wrong ;  hot  where  their  rules  of  trial  mrocon- 
trar5r  to  the  common  law,  as  in  preacriptkw,  or 
requiring  two  witaesaea  to  a  rOuMse ;  er  wfaeii 
they  exceed  their  jurisdiction,  by  holding  ^lea 
of  temporal  mattera,  as  debts,  ffcehoM,  or  tern* 
poral  offences.  The  reaaoafor  granting  iUn 
*prohibitiun  was,  because  the  Court  Cbnsliau 
c^onld  not  take  any  oooiisdnee  of  a  matternd* 
jifdgedinthe  temporal  court ;  which  thereupon 
becnme  temporal.  So  in  the  case  of  Webb  and  ' 
Cook,  Cro.  lames,  535,  635,  prohibition  went 
totlieConrtCbristhro  at  Norwich  foreotertaiiH 
ing  a  libel  for  defamation,  in  saying,  that  one 
bad  a  bastard,  who  was  adjndcred  the  pntative 
fkther :  **  fir  that  judgment  being  under  the 
authority  of  the  alatute  law,  shall  not  be  im* 
peached  in  the  apiritual  court,  or  elsewbere; 
and  all  are  concluded  to  say  ,the  contrary.*' 
Upon  the  adtliority  of  this'  case,  the  same  point' 
waa  ruled  again  m  Thornton  and  Pickeringy 
S'Keb.  900.  tlie  Ecclesiastical  Court  baa  no 
conusance  of  crimes.  In  the  case  immedi- 
ately before  that  of  Boyle  and  Boyle,  pmhibi* 
tion  went' to  ^tup  a  suit  tlicte  for  writing  a-Kbel  $ 
because  an  indietnient  will  lie  for  k.  In  4Serln, 
and  Wmams,  Hob.  388,  this  flsatter  n  fully 
treated.  TheoitUnary  has  no  power,  ereiii>ver  • 
clergymen,  tn  a  crime  or  Offence  touohingihn 


Purgation  itself  waa  by  permissiob, 
and  couhl  not  be  "administered,  if  the  tem^HinH 
coqrt  delivered  *  abaque  piirgatione  nieieiidii  ;* 
nor  between  the  con ffciion -and  Mntenee;  iNir 
before  It.  In  slltbeseeasea  prohibition  mpooM 
lie.  And  hi  tttfj  other  case,  if  alter  trial  of  n 
f«Wthey  prove  or  disprove  an^  thing  agnidtt 
«  rerdict,  prohibition  lies.  So  in  Higgon  and 
Coppinger,  shr  William  Jones,  S30,  prohibiiioB 
went  to  stop  a  libel  forddKog  one  a  aodomitt. 
'« FViras  they^annot 'find' the  principal  oflbnce^ 
it  not  being  saved  to  them  bf  the  statute,  they 
shall  not  hold  plea  of  the -defamation.  Anil, 
where  any  thing  determinable  by  the  Bc^le^ 
smaticid €ontt ismade  Mon^,  or  treaooo,  Md 
the  power  of  the  %oeAesiasticil  Court  is  nttt 
saved  to  it,  there  theynliall  not  meddle  with 
the  offijnce,  wr  the  defamation,  whieh  ■arisen 
out  of  it."  The  tme  reaaon  thei«fain^  10^ 
they  were  pitrtiihitedtn  theprincspal-Maet,iMa, 
becanso  the  plea  depending  before  theift  wai^QfOt 
of  their  conusantse. 

An<Aher  case  was  t^tej,  where  prohlbitien 
went  to  the  Conaistorfal'Conrt  of  Exeter,  -sAsr  * 
acquittal  upon  an  ihdictmcAt  lor  polygamy; 
but  i  limv«  not  been  able  to  find  it. 

Mora  perverse  iiifei^Bces  were  nev«riiBl- 
tfrtedrrom^iQr^BMeii  tllMi'liMi'tiMMs  fA* 
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court  of  Ojer  and  Terminer  is  to  determine 
without  bearinji:,  for  this  special  reason,  that  it 
will  be  fioal.  A  court  of  direct,  complete,  and 
exclusife  jorisdiction,  is  to  be  bound  and  go- 
,Teroed  bj  one  of  no  jurisdiction,  either  direct 
or  indirect,  on  the  matter.  A  cooi^  which  de- 
cides once  for  ever,  is  to  be  bound  by  one  which 
never  decides.  The  sentence  remains  open 
for  further  examination ;  let  it  therefore  be 
adopted  without  examination,  in  order  that  it 
nay  nevqr  be  examined. 

But,  to  confess  the  truth,  all  which  I  have 
liitherto  said  se^ros  to  have  been  unnecessary. 
This  might  have  been  pertinent  argument,  if 
there  had  really  been  a  sentence  to  combat: 
but  there  is  none.  It  has  been  virtually,  if  not 
expressly  admitted*  that,  for  the  purpose  of 
deciding  upon  the  present  motion,  your  lord- 
ships must  take  it  for  granted,  that  the  sentence 
if  collusive  and  fraudulent  in  every  view,  and 
to  every  degree,  which  imagination  can  repre- 
aent :  for  your  lonlshipswill  not  pot  us,  in  this 
stage  of  the  business,  to  take  separate  issues 

'  upon  every  suggestion  which  may  be  made  for 
the  prisoner.  In  troth,  her  counsel  have  argued 
it  so ;  ^pressly  contending,  that  a  collusive 
senteoQe  shall  bind  the  judgment  of  the 
House. 

But  what  kind  of  ^ase  has  been  made  or  at- 
tempted ?  What  authority  has  been  cited,  that 
a  collusive  sentence  shall  prejudice  others,  than 
the  parties  to  it  ?  In  every  book  I  have  seen, 
it  is  treated  as  a  mere  nullity.  '  The  onlv  dif- 
ference between  no  sentence,  and  a  collusive 
one,  is,  that  in  the  firrt  case,  you  plead  *  nul 
ttel  record,'  generally  ;  in  the  last  you  plead^ 
that  it  was  obtained  by  covin  ;  consequently  it 

.  is  waste  paper.  If  the  Court  was  informed  of 
the  covin,  it  would  commit  the  parties  for  the 
contempt,  and  cancel  the  record.  This  could 
only  be  done  upon  the  idea  of  the  whole  pro- 
ceeding being  a  nullity. 

In  the  44  E.  9,  45,  b.  in  assize  of  novel  dis- 
seisin, by  a  dowress,  the  tenant  admitted  her 
title  to  dower ;  but  disputed  her  assize,  because 
she  had  been  endowed  by  one,  who  abated  upon 
bis  possession  by  covin  with  her.  She  argu^, 
that  the  abator  gained  a  fee -simple,  whereby 
he  might  lawfully  endow  her;  that  recovery 
of  dower  against  an  abator  is  sufficient,  and 
that  endowment  *  in  pais,'  to  one  who  hss  right, 
is  equal  to  recovery.  The  tenant  replied,  that 
snch  endowment  was  bnt  disseisin  ;  therefore 
his  entry  was  con^eable;  and  that  the  recovery 
would  have  been  m  the  same  plight.  All  the 
judges  hekf  clearly,  that  **  if  one  has  action  to 
certain  lands,  and  by  his  assent  and  covin  the 
tenant  is  ousted,  and  he,  who  has  the  action, 
brhtgs  it  against  the  disseisor,  he,  who  is  ousted, 
shaH  have  assize ;  and  the  possession  of  him, 
who  recovered,  shaH  be  adjudged  by  abatement, 
and  not  by  recovery ;  because  be  was  a  dis- 
seisor. *  £t  hoc  sdjndicabatur coram  Knivet.' " 
,  The  same  point  is  laid  down  in  many  books ; 
and  in  3  Co;  78,  it  Is  taken  as  a  general  rule, 
'*ihat  the.  common  law  so  abhors  fraud  and 

^viO|thataUacU;  m  well  judicial  as  others. 


and  whith  of  themselves  are  just  and  lawful,^ 
still,  being  mixed  with  fraud  aod  deceit,  are  in 
judgment  of  law  tortious  and  illegal."  Nay,^ 
it  ^kes  away  the  privilege  of  coverture  and 
infancy  ;  for  the  act  is  merely  void.  In  the 
case  in  Coke,  the  fine  (a  judicial  set)  was  held 
for  i^one,  by^reason  of  the  covin.  So  Farr  and 
Chadwick  were  both  hanged  for  burglary, 
tboiigh  they  entered  by  an  *  habere  facias  pos- 
sessioneioa  ;'  because  it  issued  upon  a  fraudu- 
lent judgment  This  was  thought  to  heighteu 
the  oflTence. 

The  principle  of  the  rule  applies  equally  to 
the  judgments  of  the  Ecclesiastical  Court ;  and 
so  the  rule  was  applied  in  Dyer  339,  where  a 
revocation  of  letters  of  admioistration  was  held 
void  for  covin.  Thus  too,  in  Garvau  and 
Roach,  1  Ves.  157.  Lord  Hardwick  says  of 
sentences  in  the  Ecclesiastical  Court,  that  col«. 
lusion  will  overturn  the  whole. 

It  would  he  idle  affectation  to  cite  all  the 
cases  on  this  head,  which  indexes  would  fur- 
nish. The  bboks  are  full  of  them,  from  the 
annals  of  Edward  the  2d  to  the  Reports  of  sir 
James  Burrow.  Indeed  there  never  was  a  pe- 
riod of  time,  in  which  this  maxim  was  so  con- 
tinually in  the  mouth  of  the  Court,  as  the  last. 
Bright  and  Eynon,  and  abundance  of  cases 
more  might  be  cited  to  prove  this.  The  Court 
seenos  to  nave  thought  it  the  principal  and  most 
capital  part  of  ita  duty,  the  *  nobile  officium 
'judicis,'  to  suppress  and  extiogubh  every 
species  of  fraud. 

My  lords,  the  language  of  the  civilians  and 
canonists  is  exactly  the  same.  Scaccis,  in  his 
book  deSententift,  Gloss.  14,  Quest.  12,sUtes 
this  position,  **  ex  vulgatd  reguU,  rem  inter 
alios  actam  aliis  non  nocere.'*  Upon  this  he 
makes  many  limitations;  upon  all  of  which 
he  adds,  amongst  others,  this  soblimitation  ; 
"  quando  sententia  esset  lata  per  coUusionem : 
fraus  enim,  et  dolus  nemini  patrocinari  debent, 
in  alterius  prflejudicium ;  et  ideo  sententia,  lata 
per  collusionem,  habetur  pro  non  sententia ;  et 
aliis  non  nocet;  quarovis,  sublatA  collusiooe, 
noceret.'*  The  same  thing  is  laid  down  by 
Covamivias,  in  his  Practical  Questions,  cap. 
15,  n.  2.  He  quotes  this  text  of  the  Digest. 
**  Si  hereditatis  judex  contra  heredem  prooun- 
ciaverit  non  agentem  causam,  vel'coHusionq 
agentem,  nihil  hoc  nocebit  legatariis."  In 
Heraldus  de  re  judicad^,  lib.  1,  cap.  2,  n.  1,  the 
same  rule  is  given  upon  the  same  authority.  « 

Nay,  their  courts  will  receive  an  allegatipo 
against  a  judgment  at  common  law,  that  it 
was  by  covin  ;  and  rightly  too ;  for  il  is  a  nul- 
lity ;  and  the  authority  of  the  Court,  in  which 
fraud  is  practisinl,  is  never  in  question.  In 
Lloyd  aod  Maddox,  Moor  917.  One  sued  in 
the  Court  Christian  for  a  legacy.  The  executor 
pleaded  recovery  in  debt,  which  exhausted  as-, 
sets.  The  legatee  replied,  that  the  recovery 
was  by  covin.  This  allegation  was  admitted  ;  . 
and  the  King's- bench  reuised  to  award  prohi- 
bition. Here  both  courts  agreed,  that  to  allege 
a  fraudulent  judgment  was  to  allege  nothiog  ; 
and  the  infJior  jurisdiction  irta  expressly  per* 
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mitted  to  try  this  sort  of  nullity  Id  the  jadg*- 
roeDt  of*  the  siificriur. 

There  is  a  n^i-eat  tbundtDce  of  cases  more, 
which  I  shall  have  ucoasion  to  citte  to  your 
lordstiipB,  if  the  actual  fraud  of  the  present  sen- 
tence should  erer  he  disputed ;  cases,  in  which 
much  weaker  grounds  of  imputation,  than 
those  which  occur  here,  have  been  thought 
sufficient  to  avoid  a  judgment. 

Bnt,  oQy  lords,  what  arguments  bare  been 
used  on  the  other  side  upon  this  part  of  tlie 
easef 

First,  It  has  been  insinuated,  that  certain 
statutes,  imide  against  covin,  account  for  the 
many  judgments  to  be  found  in  our  books ;  and 
prove,  that,  without  such  statutes,  they  could 
not  have  obtained.  But  many  of  the  cases 
were  before  the  statutes  referred  tu.  The 
-priasiple,  avowed  by  the  judges,  is  independent 
of  them.  They  all  provide  either  additional 
sanctions  against  fraud,  or  new  precautions 
ai^iost  the  opportunity  of  practising  it.  And 
it  wonid  be  a  very  mischievous  construction,  if 
a  statute  against  a  particular  fraud  were  to 
protect  every  other. 

Secondly,  the  fraudoleot  sentence  must  be^ 
sent  back  to  the  Court  where  the  fraud  was 
practised,  in  order  to  be  corrected.  Why  so? 
If  the  thing  alleged  against  a  sentence  were 
error,  mis -judging  either  the  law  or  the  fact,  it 
must  be  reversed  m  the  same  jurisdiction,  ori- 
ginal, or  appellate.  But  the  Court,  in  which 
the  sentence  is  pleaded,  must  determine  on  the 
reality  and  application  of  that  plea,  just  as  it 
would  on  any  other  matter  pleaded.  Fraud  is 
a  -facL  The  conclusion  is,  that  it  puts  a  total 
eod  to  the  cause.  The  Court,  in  which  such 
cause  depends,  most  be  as  competent  and  per- 
fect a  judge  of  that;  fact,  as  the  Court  in  which 
the  fraud  was  perpetrated.  I  say  as  competent 
and  perfect;  because  the  Court,  where  the 
fraud  has  been  practised,  which  has  overlooked 
such  circumstances  as  appear  on  the  very  face 
of  these  proceedings,  does  not  seem  to  me  the 
very  plai^  to  which  one  would  send  a  question 
of  collusion  to  be  tried.  •  All  the  authorities 
referred  to  before,  and  the  numerous  instances 
of  replying  fraud  to  pleas  of  judgments  by 
other  courts,  on  which  it  was  practised,  con- 
tradict this  notion.  But  cases  are  cited  on  the 
other  side.  Kenn*s  case,  it  was  said,  proves, 
upon  the  state  of  it,  that  the  sentence  was 
fraudulent.  The  bill  in  the  court  of  Wards 
stated,  that  the  sentence  was  false,  and  with  a 
deal  of  aggravation.  But  whoever  referred  to 
an  English  bill  for  the  true  state  of  any  case  f 
The  question,  referred  to  the  judges,  says  no- 
thing of  (be  collusion.  The  case  of  Morris  and 
Webber,  in  Moor  935,  was  also,  cited  to  prove, 
that  collasion  apparent  in  an  ecclesiastical  sen- 
tence did  not  hinder  it  from  concluding  in  a 
«oort  of  common  law.  A  man  divorced  *  prop- 
ter impotentiam,'  married  another  woman,  and 
had  children.  The  last  circumstance,  it  was 
said,  disproved  the  cause  of  the  divorce ;  and 
therefore  the  judgment  was,  apparently  collu^ 
•ire,     Bat  that  oirfumstanpe  did  not  cren 
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prove  the  judgment  ialse :  for  one  may  be 
*  babilis  quoad  banc*  The  law  presumes  the 
children  of  a  marriage  legitimate :  but  that 
does  not  prove  the  fact  of  generation  to  any 
other  purpose.  If  the  ground  of  the  sentenca 
was  false,  it  woold  not  follow  tiiat  it  was  coIln* 
sive.  Collusion  was  not  even  alleged  in  the 
case  ;  and  consequently  makes  no  part  of  tlio 
judgment..  In  the  same  manner  thejr  referred 
to  the  appellant's  printed  case,  in  this  House, 
in  Hatfield  and  Hatfield,  for  an  averment,  that 
the  sentence  ^as  frandulent.  .  But  there,  asit 
happens,  the  state  of  the  case  disproves  the 
collusion :  for  Porter,  the  defendant  in  tba 
Ecclesiastical  Court,  was  in  ibe  appellant's 
power.  They  cited  also  the  case  of  Prudham 
and  Phillips,  from  a  roost  inaccucnte  note  in 
the  margin  of  Strange,  961 ;  who  certainly 
knew  nothing  of  the  case  he  referred  to.  I'he 
case  in  truth  was  this :  Pcudham  brought  as- 
sumpsit against  Constantia  Phillips.  She  gave 
evi^lence  of  her  marriage  with  Muilman. 
Prudham  [Produced  a  sentence  of  the  Ecciesi* 
astical  Court  annulling'  that  marriage,  becansa 
she  was  ahready  married  to  Delafield,  who  was 
then  alive.  She  said,  that  sentence  was  frau- 
dulent. But  the  Court,  admiltiug  that  the 
objection  would  have  hefin  good  in  the  mouth 
of  a  stranger,  would  not  suTOf  her  to  allege" 
fraud  in  herself,  for  her  own  avail.  The  learned 
doctors  also  cited  a  case  of  a  lady  Mayo  and  a 
Mr.  Brown,  in  the  Prerogative  Court.  There, 
a  sentence  in  a  matrimonial  cause  being  plead- 
ed, the  adverse  party  alleged,  that  it  had  been 
obtained  by  collusion.  One  learned  gentleman 
said  the  allegation  was  repelled  ;  the  other,  ' 
that  it  was  JMt  admitted.  I  am  inforined  the 
last  is  nearest  to  accurate;  for  nothing  waa  * 
done  in  that  matter.  The  cause  is  still  do- 
pending.  The  first  argument  promised  all  that 
length  of  erudition,  which  your  lordships  were 
favoured  with  yesterday :  in  view  to  whi^h  the 
judge  asked,  whether  they  bad  not  better  agi- 
tate the  question  of  fraud  where  it  was  com- 
mitted ;  an  issue  more  natural  for  tbe  judge  to 
wish,  than  proper  for  the  Conrt  to  award. 
The  most  loose  and  unconsidered  notion,  es- 
caping in  any  manner  from  that  able  and  ex- 
cellent judge,  should  be  received  with  respect  | 
and  certainly  will.  But  it  is  unfair  to  him  to 
call  this  his  judgment  If  the  question  were 
my  own,  with  the  choice  of  my  court,  I  should 
refer  it  to  his  decision. 

Thirdly,  among  other  reasons  against  hold- 
ing plea  of  the  collusion  before  year  lordships, 
they  insisted,  that  it  was  not  worth  while; 
their  sentences  are  so  open  to  repeal  at  the  soit 
of  any  body,  that  whoever  finds  them  objected, 
has  no(liing  to  complain  of  but  his  own  remiss- 


Their  proceiedings  are  so  frivolous  and 
ineffectual,  their  judgments  so  inconclusive  and 
harmless,  that   nullity,  however   established^  * 
makes  no  material  difference  in  them. 

Such  were  their  particular  arguments,  fa 
a  more  general  way  they  pressed  unon  your 
lordships,  with  much  eameainess,  tlie  consi- 
deratioo  of  the  unhappy  caseu  to  whieh  they 
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mM  we  would  drife  tht  pferttoner.  The  settteneq 
kaa^eprif  ed  bar  of  alt  conjogal  claims  upon  Mr. 
Hervey ;  and  we  acknowledge  it  to  be  concln- 
aiire  apon  ber,  while  we  insiat  that  it  ia  merely 
¥aid  ai^DSt  all  tbe  rest  of  the  world.  She  is* 
.^tterefone  aooordit^  to  as,  a  wife,  only  for  tbe 
•  purpoae  of  being  puiiBbed  as  a  feloa.  This 
alraoge  apology  was  not  insinnated  io  mtti^- 
tion  of  the  puniabment,  or  to  tbe  coaapasaioa 
ol'your  lordsbipf ;  bot  directly  and  cobfideDtly 
ftdamaed  to  your  justice.  Do  not  proceed  to 
ttj  the  erime,  because  tbe  pnrpooe  of  com 


Bitting  it  is  totally  frnstrated ;  and  many 
4ltber  ineonveiueDoes  bare  eoaiitd.  Is  other 
irords,  tbe  crime  has  been  detected.  These  dis- 
appeHitmeBt%  these  incooTenieot  oonseqnenccn 
of  guilty  are  tbe  bars  which  God,  and  tbe  order 
of  nature^  bare  set  against  it :  iMit  tfaev  bate 
.  itot  bean  found  sulBdeot.  It.demanda  tbe  in- 
,terpoaitioQ  of  po^ic  aotbority^  with  aeverar 
checks,  to  restrain  it.  Wby  ia  ahe^  tlws  bam  - 
|i«red  with  tba  sentence  she  fbbricated  ?  Be- 
caose  ske  fabricated  it;  because  justice  will 
Bot  permit  her  to  allege  ber  own  fraud,  for 
bar  own  behoof,,  ner  hear  lier  coosplaiv  of  a 
wrong  done  by  berseMl 

In  abort,  my  lords,  tbe  motbn  ia  wholly  in- 
■doteibleu  It  is  inooBsislent  with  all  order 
and  method  of  ^rial  lor  w  te  debate  iaMgioary 
topica  of  deftnoe^  before  bearing  the  charge, 
and  for  tbe  cowl  to  resolre  abstract  qaestiona 
uped  by  potfaetioal  grounds.  Is  a  sentence  pro- 
.  nounccd  between  two  certain  uersona  adasissi- 
Ue  e? idenoe  againat  otberaP  la  this  species  of 
aenlenea  ae  ?  Js  either  adasissible  againat  tbe 
kiogv— in  any  public  pvoaecntion — in  this  par- 
ticular aavt  of  pnosecution  ?^U  such  eridence 
IwebaUe  only,  or  oooclusire— ^igaiaat  tbe  parties 
to  it-ragnisst  atraogerg .  agaiast  tbe  king— 
and  in  what  cases?  What,  if  it  were  obtained 
by  colliMion?  What,  if  by  ber  coHosiodP  Will 
k  serve  her?  May  she  offer  it  safely?  How 
much  will  it  prove  ag»nsi  her?  What  eri- 
deoae  will  do  to  prove  tbe  oollosion  ?^Tbere  is 
aaett4  of  such  questkins.  At  tbe  same  time,  1 
vaa  ttot  aoiiciloua  to  preiFeDt  any  part  of  the 
aiguflMat.  Were  it  possihk  for  yeur  kwdsbips 
Io  stop  this  pfoaeentton  here-,  I  Iiave  no  ^eaive 
t^wonad  tlie  antadef  amy  persaa  unneeessaitlv, 
or  if  so  p  sinful  a  duty  may  be  dispensed  wiu. 
But  1  have  rather  wondered  to  hear  sock  hopes 
«s  these  tbus  far  enoonn^fed,  or  et en  entertain- 
ed, on  tbe  part  of  the  prisoner,  witib:  cotifidenoe 
ettoupfb  to  make  it  wortk  ber  while  to  avow, 
in  this  etage  of  tbe  haaincnythat  ahe  bad  la- 
.tber  have  ererv  thing  preaomed  against  her, 
than  hear  a»y  inuig  prated  ;  and  te  diadoae  to 
jonr  ksdshipa,  not  an  aexietv  to  clear  ber  io- 
jlirad  innocence,  but  a  dread  of  Ike  enquiry  : 
a  wiah  to  subosil,  ia  siknce,  to  tbe  chsrge. 
Waa  tbia  her  aolicitaide  to  bring  tbe  qiieslieu 
here?  Of  what  avail  would  it  be  to  any  body, 
io  any  caodidon,  to  appear  in  any  court,  and 
defend  tlnis?  But,  in  sncb  a  coart,  before  so 
venerable  an  andienoe,  to  hear  notbtag  pleaded 
.agpiost  m  charge  of  infiuny,  but  a  frtvotona 
l>l$fCtion  to  eutoffiag  opon  the  enquiry  ;— ua- 


less  topics  ftrongmv  naere  pertinent,  and  point* 
ed  could  have  been  urged,  I  am  exceedingly 
sorry,  upon  every  account,  that  tbe  time  of 
your  lordahipa  has  been  tbus  token  up,  and 
that  we  did  not  go  directly  into  tbe  examia»> 
tion  of  tbe  matter  before  you. 

Mr.  Solicitor  General  Wedderhtm  (after- 
wards successiveli^  lord  chief  justice  of  tbe 
Common  Pleas,  and  lord  chancellor) : 

M v  lords  ;<^Tbere  are  two  qnestiona  at  pre* 
sent  before  your  lordships :  the  one  turns  upon 
the  effect  of  a  sentouce  obtained  from  tbe  Ec« 
clesUatical  Court  in  a  case  of  jaetitaiion  of 
marriage,  whick  tlie  counsel  for  the  prisimer 
have  maintained  to  be  a-  conclnstive^  Imr  to  tbe 
inqairy  now  instituted  In  a  court  of  criminal . 
justice :  the  other  is,  whether  that  argumeot 
ought  to  be  admitled  in  tbia  period  of  the  pro- 
ceeding. 

My  duty  requires  me.  In  tbe  irst  place,  te 
submit  to  your  lordships  iome  ol^liona  to 
admitting  that  sentence  in  anticipation  of  tbe 
diai|^  after  a  plea  of  Not  Guilty  to  the  in- 
dictment 

Tbe  plea,  which  ia  tke  defence  upon  tbe  re- 
covd,  deniea  tbe  charge;  but  tke  argument 
contends,  that  tbe  charge  ontrbl  neither  to  be 
stoted  or  proved.  To  proceed  fint  to  consider 
the  merits  of  a  defeace  wiibout  e  charge  esift- 
biiahed  either  by  prsof  or  admisskio  of  the 
party,  js  at  least  a  verv  great  novelty  in  a  cri- 
mimd  proceeding,  au^  a  very  wide  deviatioa 
from  the  ancient  course  of  trials ;  and  it  ia 
a  praaomption  of  some  weight,  that  a  mode 
of  trial,  which  has  prevailed  for  ages,  is  not 
founded  in  folly  nor  injustice 

In  tbe  regular  and  ordinary  eonrie,  a  pri* 
aoner  who  has  any  special  matter  to  allege, 
which  ought  to  bar  tbe  enquiry  into  tbe  erime, 
must  state  it  in  tbe  form  of  a  plea  of  the  in« 
dictment.  Upon  the  plea  of  tbe  party  every 
court  of  criminal  jurisdiction  must  form  a  ju- 
dicial defermtoation :  a  pardon,  a  former  ac- 
quittal for  the  same  charge,  are  defences  wbick 
preclude  an  enquiry  into  the  crime ;  but  tbe 
party  can  only  insist  upon  seek  defences  by 
pleading  tbem,  tbe  couK  can  only  takecogoix* 
ance  ol  tbem  when  pleaded. 

The  pi^esent  prooeedlag  would  oblige  tlie 
court  to  try  tbe  validity  ol  (be  charge,  by  first 
bearing  the  deience ;  ia  tbe  course  of  that 
heariag,  not  only  tbe  stoto  of  tbe  charge  is 
supposed,  but  a  reply  to  the  defence  by  new 
facto  ia  also  takes  by  supposition ;  and,  ahouM 
such  a  method  be  peroailted,  your  lordshipe 
would  be  placed  In  a  situation  very  different 
from  tbe  eiereise  of  judicial  authority :  fer 
eourto  of  justice  are  net  instituted  to  decide  a 
dispuutton  upon  a  thesis  of  law ;  their  pn>- 
vince  is  to  dcode  upon  real  foot,  not  upon  ge* 
neral  or  hypothetical  propositions;  nor  cau 
they  pronounce  (be  kw,  till  tbe  facta,  freoa 
whence  that  law  ariaea,are  irst  established. 

Tbe  counsel  for  the  prisoner  are  obliged  tw 
state  their  argument  thee:  suppose,  say  they, 
the  first  marriage  to  kale  hacujolemiuzed^iiat 
1  ' 
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%  wh  to  httfc  Wn  imtitQted  to  iaipf«eb  tbtt 
marriage ;  in  that  soit,  a  Mnteooe  pronotfneed 
Bganwl  the  martiaffe;  soppoae  that  iuit  aad 
acoMnea  to  haro  Men  fraudulenty  yet  even 
aoeh  a  Motenoe  ooght  to  be  oondlutive,  and  to 
Ur  all  inquiry  into  the  orime  of  a  second  mar- 
riage. TfaO  only  aoivrer,  wbioh  I  submit  to 
year  iordahips  taob  an  ammrat  at  present 
demaods,  is,  tbat  a  eoort  of  joetiee  cannot  tup- 
pose  the  fael  of  the  marriage,  nor  the  suit  to 
Mnpeaeh  the  legaKty  of  it ;  no  soppoaition  can 
be  fonned,  Whether  the  proeeeding  in  that  suit 
Was  fraadulent  or  was  fair,  the  sentence  real  or 
colourable ;  the  parties  most  agree  upon  the 
facts  before  the  court  can  be  asked  to  decide 
Cbe  law  ;  if  they  do  not  admit  the  facts  upon 
tecerd,  it  remains  for  both  parties  to  prove 
what  they  think  material;  then,  and  not. till 
tbeu)  it  ia  the  duty  of  the  court  to  pronounce 
the  law. 

No  precedent  has  bean  quoted  to  shew,  that 
a  similar  proceeding  was  erer  mlmitted  in  a 
court  of  criminal  jurisdiction.  One  case  only 
was  faintly  alluded  to,  by  the  learned  gentle- 
man who  apoke  first  vesterday.  The  case  of 
Jones  and  fiow,  cited  from  Carthew ;  where 
the  reporter  says,  that,  "  by  way  of  antieipa- 
tioo  to  the  eti<lence  thst  the  plaintiff  was  about 
to  giro,  the  defendant  produced  a  sentence  of 
the  Ecclesiastical  Court  in  a  eaose  of  jaolita* 
tioo;  a  debate  an^e  upon  the.efieet  of  tbat 
sentence,  and  the  court  being  of  opinion  that 
the  seotence  was  oonclusi? e,  the  canse  between 
tbe  parties  ended  .^' 

Tbat  cause  was  sn  action  of  ejectment  to 
try  the  title  to  an  estare.  A  proceeding  bv 
qectment  is  well  known  to  lie  entirely  fictiti-i> 
ous.  Ill  a  stiit  founded  upon  a  le^al  fictioii 
to  try  a  qaestfam  of  ri^bt,  where  the  judgment 
h  not  concloslf e  on  ei^ier  party,  there  may  be 
IM  mischief  in  presrfng  forward  to  the  conclQ<- 
lion  without  an  exact  atlentbo  to  forms.  Tbe 
esse  therefore  does  not  prore,  that  in  a  ciril 
action,  where  judgment  is  ^ren  upon  the 
mere  right,  such  proceeding  coitM  hare  been 
allowed:  bat  a  criminal  proceedfog  requirea 
tlill  more  precision  than  a'cirii  suit,  and  a  de- 
riatkm  from  tbe  forms  would  rery  seldom  be 
isYoiirablc  to  the  accused.  If  the  prisoner  is 
■ot  coo6oed  to  the  defence  .pleaded,  neither 
wooM  tbe  prosecutor  be  confined  to  the  matter 
of  the  charge ;  the  judge  and  the  jury  would 
Btitmdiy  encroach  upon  each  other :  nor  could 
there  be  a  more  dangersus  source  of  error  and 
eoofoaieo,  than  to  permst  a  mlxeil  con8iderfr> 
tion  of  law  and  of  fact,  of  hypothesis  and  of  ar^ 
gnmeof ,  to  ha  mtroduced  hMo  crimioal  Iriahi. 
Tbe  only  plea  to  the  present  indictmeDt  is,  net 

ey:  the  argument  your  fordships  bafe 
i  supposes,  that  saeb  a  plea  ongtit  not  to 
bsfo  been  pat  in ;  that  there  is  a  mors  prudent 
and  cantioaa  method  of  defence  which  yoti  are 
desired  to  hear  upon  aoppositioos,  Withoot  the 
form  orsobstanee  oft  plea. 

The  counsel  for  tbe  proteciMioti  arebooiid  to 
oppose  thia  experiment.  It  woaM  ill  become 
tbstt,  aetiag  ia  Hia  ofaavMtai  of  w  pUblia  i»^ 
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coser,  to  adranoe  any  doctrine  which  they  did 
not  believe*  to  be  founded  in  law,  or  to  suppreaa 
an  objection  to  a  proceeding  which,  as  it  ia 
norel,  cannot  pass  into  a  precedent  without 
great  danger  and  mischief.  8houid  that  ob- 
jection profe,  that  the  argument,  which  in  thin 
stage  of  the  business  the  counsel  in  defence 
bare  been  permitted  to  urge,  is  inadmissible, 
yoor  lordsbtps  will  liowerer  bare  no  reasou^  to 
regret  the  delay  it  has  occasioneil,  nor  to  deeiik 
that  time  mis-spent,  whieb  has  been  emploi^etl 
in  tbe  present  enquiry,  since  tbe  object  ol  it, 
though  fruttlesa,  has  been  directed  to  the  relief 
of  a  party  accused.  Supposing  then  the  de-» 
bate  upon  the  effect  of  tbe  sentence  urged  in 
bar  of  the  trial  to  i>e  proper  at  this  time,  J  shall 
proceed  to  the  consideration  of  the  ari^ranient* 
^The  proposition  adranced  is  this ;  that  in  ati 
indictment  upon  the  statute  of  James  1,  for 
marrying  a  second  husband,  liriog  the  first,  H 
sentence  of  an  ecclesiastical  court,  in  a  canse 
of  jactitation  of  marriage,  pronouncing,  that  It 
does  not  as  /yet  appear  to  that  court  that  thera 
hath  been  a  first  marriage,  is  a  couclusive  eri*i 
dence  tbat  no  such  marriage  erer  was  had. 

In  order  to  make  out  this  proposition,  tbn 
counsel  contend,  first,  that  it  is  an  uniretvul 
rule,  that  ihetlecrees  of  courts,  hariog  compe- 
tent jur^ftdiction,  bind  all  persons,  an«l  concluda 
in  all  cases,  in  any  manner  touchiiig  the  matter 
decided:  secotidly,  they  maintain,  that  tho 
sentence  of  the  Ecclesiastical  Court  ia  quea^ 
tfon  is  a  decision :  they  urge  in  the  third  place,, 
that  tbe  rnle  first  laid  down  a<lmits  of  no  ejc« 
ceptioos,  but  applies  with  ,more  force  to  crf» 
minal,  than  to  civil  eases,  lo  the  tait  plaoa 
they  insist,  that  supposing  this  sentence  to  ba 
the  effect  of  fVawi,  collusion,  and  agreement 
between  the  parties  to  the  aupposed  suit  in  tha 
spiritual  codrt,  it  is  notwithstanding  ooodosiva 
upon  all  other  courts,  and  tbe  fraud  <An  onljr 
be  examined  in  that  court  tirhoae  justice  faa« 
boefi  thus  ensnared.* 

My  lords,  I  have  stated  foirly  tbo  argnmeot 
00  the  other  side,  which  rests  on  the^  font 

*  Mr.  Ohttty  (Treatise  on  the  Law  relativa 
to  Apprentieet,  ftc.  ohap.4r,  p.  105),  irt  treatinif 
of  the  operation  of  ad  order  by  foar  juotices  to 
discharge  an  appremioe,  says,  "  No  case  hat 
oocorre«f  in  which  the  settlement  baa  depended 
opon'the  validity  of  aiich  an  ortfor  of  diaeharge. 
The  power  of  a  quarter  sessions  over  it  wbaa 
trying  a  queatioa  of  settlement  is  therefore  a». 
decideil.  Bat  it  may  perbape  be  oonolodetl 
from  analogy  to  the  proceedings  of  ecdemai-' 
tical  [4  Co.  39.  Carth.  95j5,]  and  admiralty 
coorto  [3  Boa.  aod  Put.  499,  h  Bast  155]  thrit 
being  a  dwect  jadgmetit  upon  tbe  fact  b^  a 
court  ooi  only  of  oompelent  but  exclusive  jo* 
riadidmn,  it  is  oooelusive  of  the  question  be- 
tween eontaodiag  parishes  although  they  ara 
not  iamediately  parties  to  the  sentence,  unleaa 
it  has  beett  obtained  by  frand  fAmbl.  769]  or^ 
appears  altogether  void.  [Sir  T,  Raym.  40S. 
a  TerA.  Rep.  068.  Case  of  the  FladOvea 
ib.  S70,  a.  a.  1  Robinaon'i  AdH.  Rejp.  ISJ.J 
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propomtioos;  and,  were  I  only  engaged  in  a 
disputation  with  the  learned  gentlemen  upon  a 
mere  thesis  in  law,  I  sbonid  be  inclined  by  a 
deoial  to  insjst  upon  better  proofs  than  have 
been  offered  in  sU pport  of  these  propositions.  1 
feel  myself  however  uniier  a  very  difierent  Ids- 
^ression  of  duty,  as  one  of  the  ooonsel  for  the 
prosecutiob.  The  prisoner  may  take  every 
•d?aiitai?e  that  the  law  will  allow ;  from  os 
your  lordships  have  a  right  to  expect  every 
concession  thatjustiee  requires.  I  snail  there- 
fore admit  (as  far  as  in  my  conscience  I  think 
them  adoMssible)  the  several  propositions  urged 
by  the  opposite  side,  state  with  as  much  fide- 
lity as  1  c^o  the  true  limitations  of  the  doc- 
trines advanced,  and  assert  no  point  but  what 
1  bold  to  be  clear  law,  supported  by  undoubted 
authority. 

It  is  contended,  in  the  first  place,  to  be  a  uni- 
versal rule,  that  sentences  of  courts  of  compe- 
tent jurisdiction  are  binding  upon  all  other  ju- 
dicatures, in  which  any  inquiry  arises  into  the 
matter  dettrmiaed :  that  proposition  1  conceive 
to  be  much  too  .largely  stated.  The  rules  and 
principles  that  I  have  learnt  upon  that  sobjecl, 
I  will  very  briefly  submit  to  your  lotdsbipa, 
not  meaning  to  argue,  but  only  to  state  them. 

It  is  a  general  maxim  of  law,  that  the  sen- 
tence of  a  competent  court  binds  the  parties, 
and  all  persons  deriving  any  right  under  them  ; 
as  to  third  persont,  it  neither  prejudices  nor  be* 
Aefits  them. 

Another  maxim,  equally  true,  is,  that  a  sen- 
tence of  a  court  having  competent  jurisdiction, 
if  it  comes  collaterally  before  another  court  in 
another  suit,  shall  be  presumed  just  till  the 
contrary  appears.  One  court  has  no  anthority 
to  direct  the 'judgment  of  another;  but  it  is  a 
fair  presumption,  that  what  hath  been  decided, 
bath  been  justly  decided ;  it  is,  however,  but  a 
l^resuinption,  and  in  most  cases  it  obtains  only 
till  the  contrary  is  proved. 

1  admit  at  the  same  time,  that  there  are 
eases,  in  which  that  preaumption  may  amount 
to  a  conclusion.  Wbere  the  sentence  has  been 
nronounced  in  rem,  by  a  judicature  having  a 
peculiar  and  exclusive  jurisdiction  over  the 
subject-inatter  of  the  cause,  the  effect  of  such  a 
decision  is  not  to  be  controverted  in  any  other 
civil  suit.t  These  propositions  are  founded 
in  the  consent  of  all  lawyers^  who  have  treated 
of  general  law,  and  are  proved  by  a  series  of 
judicial  authorities :  to  quote  them  would  lead 
into  an  unnecessary  detail  upon  a  part  of  the 
argument,  which  does  not  immediately  apply 
to  the  decision  nf  the  point  in  question. 

The  ca§es  cited  on  the  other  «ide  agree  with 
the  distinciion  I  hare  mentioned.  A  sentence 
of  a  court  of  Admiralty  U|»on  the  forfmnre  uf  a 
ship ;  the  jud<;ment  of  the  court  of  Exchequer 
coiiilemninuf  i^oods  as  forfeited ;  are  each  of 
them,  conclusive  upon  this  principle,  that  the 
sentence  is  m  rem^  the  court  lia«  pronounced 
upon  the  property  ilneH.    The  cases  quoted  of 
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sentences  of  an  ecclesiastical  coort,  are  all  in 
matters  of  which  that  court  has  the  peculiar 
and  exclusive  cogniaance.  The  Ecclesiastical 
Court  bas  the  sole  jurisdiction  of  cases  testa- 
mentary, and  of  cases  mstrimonial,  to  a  cer- 
tain effect ;  if  therefore  a  questron  arises,  who 
is  entitled  to  the  personal  estate  of  a  man  de- 
ceased with  or  witnouta  testament,  the  probate 
of  the  will,  or  a  grant  of  administration,  gives 
the  title  to  the  property  in  question  ;  the  effect 
of  it  cannot  be  contested  in  other  courts  colla- 
terally and  incidentally,  because  no  other  court 
has  power  to  controvert  the  act,  no  other  an- 
thority can  confer  the  title  to  the  thing  in  dis- 
pute.   Such  sentences  are  in  rem. 

The  case  is  very  different,  where  the  decisiott 
is  upon  a  personal  contract,  or  any  matter 
arising  out  of  the  various  civil  relations  of  per- 
sons, in  which  the  original  cognizance  of  thn 
cause  might  have  come  before  the  court. 
Where  that  decision  is  offered  as  an  evidenoa 
of  right,  there  the  judgment  of  the  foreign 
court  can  only  have  effect  so  far  as  it  ia  just ;,  no 
authority  bdoogs  to  it  but  from  its  internal  jus- 
tice ;  for  tbe  court  in  which  it  is  produced  owes 
no  obedience  to  the  court  which  pronounced  it, 
and  is  equally  competent  to  give  the  law  to  thn 
parties.  The  effect  of  the  sentence  is  beneficial, 
however,  for  the  party  who  bas  obtained  it ; 
because  tbe  justice  of  it  is  presumed,  the  trutb 
of  the  facts  on  which  it  proceeded  is  admitted 
without  proof,  and  the  adverse  partjf  is  obliged 
to  demonstrate  the  falshood  or  iniquity  of  it. 

In  support  of  this  distinction,  1  will  only 
mention  to  your  lordships  one  authority  of  a 
late  date,  which  I  select  from  a  multitude  of 
cases,  not  merely  because  it  is  a  determination 
in  the  last  resort,  but  because  the  rule  of  law  is 
stated  in  the  judgment.  The  case  1  allude  to 
was  decideil  by  your  lordships  on  the  4th  of 
March  1771,  upon  appeal  from  tbe  Court  of 
Session  in  Scotland,  by  Sinclair  against  Fraser.* 

*  See  Dougl.  Rep.  4,  (Note  to  Snd  ed.  8vo.) 
and  a  brief  account  of  the  cases  of  Crawford  «• 
Whittal,  and  Platstow  o.  Van  Uxem,  in  tba 
Note.    How  far  a  judgment  of  a  foreign 


court  having  competent  jurisdiction  is  evidenea 
of  a  rifflit,  was  discussed  in  the  cases  noticed 
by  Mr.  Peake  in  bis  Law  of  Evidence,  chap.  8, 


§  3,  and  lately  (a.  d.  1810,)  in  Scotland,  in  the 
case  of  Kinloch  and  Sons,  attornies  of  Cherapa 
Arnachella  Chitty  against  Inverarity,  sea  8es« 
sinns  Papers,  and  Dictionary  of  DecisioQS. 
From  Mr.  Doujrlas's  report  of  Walker  t>.  W hit- 
ter, and  his  Notes  to  it  (it  is  the  first  case  in  tba 
volume)  a  difference  appears  between  the  opi- 
nions upon  this  |M)int  or  lord  Mansfield  ami  Mr. 
Just.  Bdller,  and  of  Ion!  Kenyon.  In  an  action 
on  a  foreign  judgment  our  courts  will  examine 
into  the  judera^fit,  andtbr  that  purpose  receive 
evidence  of  wrhat  the  law  of  the  foreiiru  Mate 
is^  and  whether  it  warrants  the  jmlgmeitt. 
Per  Eyre.  Ch.  Just.  C  B.  3  H.  Blackst  409, 
cit.  Pe.!ke*8  Law  of  Evidence,  part  1,  c.  2, 
§9.  which  see  for  more  on  thesuhjert.  See 
also,  §  ly  of  tlio  same  chapter.    Uu.  Would 


«<>93 


•  Jbr  BugfXf^f* 


A.  D.  177a. 


[470 


ThequMlion  there  wit,  what  shoold  be  the  ef- 
fect of  a  judipneot  obtained  by  the  apnellaot  in 
Jamaica  ^  The  iieraoo,  agaiosi  whom  thatjodg:- 
ncDt  waa  directed,' was  sued  upoo  it  io  Scot- 
knd.  It  happened,  that  the  Court  of  Session 
refused  to  ipive  any  effect  to  it,  and  held  the 
party  bound  to  .prove  the  ground,  the  nature, 
the  extent  of  his  demand.  From  that  deter- 
mination an  appeal  was  taken  to  your  lordships, 
tho  judgment  of  the  Court  of  fiiession  was  re- 
versedy  and  the  words  of  the  order  of  rerersal 
were,  **  that  the  iudgment  complained  of  be 
rerened  ;"  and  declare  "  that  the  judgment 
of  the  court  of  Jamaica  ought  to  he  received  as 
eridence  primA  facie  of  the  debt,  and  that  it 
lies  on  the  defendant  to  impeach  the  justice  of 
it,  or  to  shew  that  it  wasirrttnilarly  and  unduly 
obtained.'* 

My  lords,  the  authority  that  I  quote  to  your 
lordahipe  will  hare  considerable  enect  in  a  sub- 
araoent  part  of  the  aivument:  at  present,  I 
only  ur^  it  as  a  proof,  thai  though  in  cases 
where  the  sentence  is  in  rem^  where  the  Court 
has  a  peculiar  and  excliisire  jurisdiction  to  de- 
termine the '  title  to  the  thing  in  question,  the 

foreign  lawyers  be  permitted  to  give  testimony 
that  a  decbion  made  in  their  country  by  judges 
having  competent  jurisdiction  was  not  agreea- 
ble to  Ihe  law  of  such  country  P 

Under  what  circumstances  and  to  what  ex- 
lent  a  judgment  given  by  a  court  of  competent 
Ciadictioo  in  one  suit  shall  be  conclusive  as  a 
ores  evidence  in  another  suit,  was  much 
debated  in  the  case  of  Maingay  v.  Oahan,  Ire- 
land 1705,  in  which  the  court  of  Excli^uer 
Chamber  (lord  Clonmell,  C.  J.  K.  B.  lord 
Carieton«  C.  J.  C.  B.  and  lord  Fitzgtbhou  lord 
chancellor)  decided  (in  opposition  to  a  judg- 
ment of  the  court  of  Exchequer)  that  evidence 
of  a  condemnation  of  exciseable  goods  pro- 
nounced by  sub- commissioners  of  excise  and 
affirmed  by  commissioners  of  appeal,  is  con- 
dosive  in  an  action  of  trespara  brought  against 
the  seizing  officer  for  taking  such  goods. 
Ridgeway,  Lapp  and  Schoales's  Irish  Term 
ReMHTts,  vol.  1,  p.  1.  In  this  case  of  Maingay 
V.  Gahao,  great  use  was  made  of  Mr.  Har- 
grave*s  Treatise,  to  which  1  have  so  frequently 
referred,  and  of  the  cases  and  other  authorities 
cited  by  him,  particularly  of  the  contradictory 
decisions  in  Roberts  «.  Fortune,  and  Henshaw 
V.  Plaisanoe.  Of  these  the  former  is  reported 
by  Mr.  Just.  Blackstone,  vol.  9,  p.  1174 ;  and 
the  latter  is  thus  given  by  Mr.  flargrave  from 
Mr.  Ford*s  MS.  Note. 

**  In' trover  for  54lh.  of  tea;  it  appeared  in 
evidence,  that  plaintiif  sent  the  tea  for  one 
Lloyd,  with  a  permit ;  but  the  porter  in  his 
^way  called  at  the  house  of  one  Rochcliffe,  where 
having  set  down  his  burthen,  the  defendant, 
who  was  an  excise  officer,  seized  it  as  forfeited 
eo  hewg  brought  to  Rochcliffe's  house  for  R's 
«se,  without  a  permit  to  that  place,  according 
Id  the  10th  Geo.  1,  c.  10,  §  16.  Upon  Not 
Gnilty  pleaded,  defendant,  to  shew  the  property 
was  oat  of  the  phdntiff,  pcoduoed  a  condeaiiiA- 


presumption  in  fayour  of  the  Judgment  is  ad* 
roitted  to  be -conclusive;  yet  where  the  juiig- 
meot  is  applied  to  persoaki  rights,  to  matters  of 
which  other  courts  have  equal  cognizance,  the 
party  against  whom  it  is  urgeit  is  at  liberty  to 
impeach  it,  to  shew  that  it  is  not  just,  or  that  it 
has  been  irregularly  and  unduly  obtained. 

This  being  the  distinction  in  qivit  cases,  the 
question  arises,  how  far'these  rules  are  applica- 
ble to  criminal  suits  ?  what  effect  ought  ihe 
sentence  of  any  civil  court  to  have  as  a  bar  to 
the  justice  of  the  state  in  the  trial  and  punbh« 
ment  of  crimes? 

The  counsel  for  the  prisoner  argue,  that  if 
the  civil  right  is  destroyed  by  the  sentence  of  a 
competent  court,  to  examine  into  the  crime  if 
an  abeuiU  inquiry  ;  where  there  is  no  relation,  . 
there  is  no  duty,  and  there  can  be  no  breach  of 
it.  Is  this  so  r  Is  it  then  competent  to  a  party 
by  any  act,  destructive  of  ibe  civil  relation,  to 
abolish  the  duties  of  that  relation  P  Persons 
may  deprive  themselves  of  the  benefit  uf  any 
civil  right,  may  dispense  with  the  advantagee 
of  any  relation  of  life,  may  be  intitled  to  claim  '' 
neither  as  wife,  mother,  nor  child;   but  can 

tion  by  the  commissioners  of  excise  Ufwn  an  in- 
formation against  Kocbclifie  for  receiving  thia 
tea  without  a  permit,  which  It  was  insiKteil  waa 
conclusire  evidence  of  that  fact,  being  a  judg- 
ment before  a  proper  jurisdiction.  On  the 
other  side  it  was  insisted,  that  plaintiff  was  no 
party  to  the  suit ;  that  Rochclifie  had  nothing 
to  do  with  the  tea ;  and  that  if  she  made  a 
feigned  defence,  or,  as  the  case  was,  made  de- 
fault, yet  plaintiif  ought  not  to  he  affected  by 
that,  but  abould  shew  this  was  such  a  case  aa 
no  forfeiture  arose.— But  per  Lee,  chief  justice, 
the  judgment  of  forfeiture  is  a  judgmenf'oo  the 
thing  itself.  How  the  tea  came  to  Roclic.litfe'a 
house  was  a  matter  proper  for  the  consideration 
of  the  commissioners ;  and  if  Mrs.  Roberts,  the 
plaintiff,  was  willing  to  have  defended  the  suit, 
she  might  have  come  in  pre  intereste  iiio,  which 
not  doing,  her  property  is  bound;  and  that 
there  is  no  more  in  this  than  the  coitimoo  case,- 
viz.  that  courts  of  law  pay  such  defereoce  to 
the  judgments  of  each  other  in  matters  within 
their  jurisdiction,  that  the  first  deienninaiio& 
by  a  proper  authority  outfht  to  prevail.  '  So 
then  the  tea  being  forfeited,  the  property  could 
not  be  io  the  plaintiff,  wno  was  therefore  non- 
suited.—Roberts  agaiirst  Fortune  at  sittinga 
after  Easter  term  at  GuiMhaH,  174^."  And 
Mr.  Hargrave  refers  to  Bull.  N.  P.  ed.  of  1775, 
p.  f  44. 

U|ioo  a  libel  in  the  Consistorial  Court  for  dis- 
turbance in  the  plaintiff's  right  to  a  pew,  the 
Cdort  adfudged  the  right  to  be  in  the  plaintiflT, 
and  admonished  the  defendant  not  to  sit  in  th^ 
pew ;  the  Court  of  Arches  reversed  that  sen- 
tence, hut  admonished  the  defendant  not  to  use 
the  pew  again ;  these  sentences  .were  held  not 
to  be  conclusive  evidence  of  the  plaintiff's  right 
in  an  action  for  a  disturbance  between  the  same 
parties.  Cross  t>.  Salter,  Pascb.  SO  Geo.  3. 
3  Term  Rep.  689. 
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Ibtfy  »1wo1f e  Uiefnfel?ef  frofn  the  dBtiei  that 
belong  to  the  natural  relatiun  P  Can  they,  by 
their  own  act,  absolTe  tberoselvea  frono  the  sa- 
creel  duties  of  those  civil  relations  which,  in  a 
itate  of  society,  are  natural  relations  ? 

Sly  lords,  the  nroposition  1  contend  for  is 
ao  far  from  absurd,  that  the  contrary  of  tha^ 
propositioo  would  involve  in  it  the  roost  maai- 
rest  absurdity:  the  civil  interest  is  important 
qnly  to  the  parties  themselves.  Whetlieran 
estate  belongs  to  one  person  or  another,  whether 
a  pai-ty  is  entitled  to  rank  and  distinction,  to 
whom  related,  whose  wife  she  is  ?  tlie question 
ii  of  great  indifference  to  society :  but  if  the 
esute,  the  relation,  the  rank,  is  obtained  by 
criminal  means ;  if  the  aituatioo  which  a  per- 
son chnses  to  rejinqaish  is  attended  with  duties, 
llie  advantage,  but  not  the  'iuties,  oiay  he 
vaved  ;  the  peace  and  order  of  society  must  be 
ipaiutttined,  and  no  violation  of  them  can  pass 
"with  imjiunity. 

If  I  here  m  an  unirersal  proposition  of  Uw,  I 
lake  thih  to  be  so,  that  no  determination  be- 
tween parly  and  party  can  |ireclude  puUicgua- 
^e  frum  enqniring  into  the  criminal  tendency 
of  their  aciions.  Daily  experience  proves  this 
in  the  most  trivial  instances.  An  action  is 
krom(ht  for  HO  aaaault,  the  party  lails  in  it,  there 
IP  a  venlict  ai^aitist  biro ;  it  dues  not  prereot  a 
pruaecutiiin  by  indictment,  upon  tbe  very  salne 
ikct,  against  the  very  same  party.  Inavch  an 
iadtctroent  was  it  ever  |»kiaded,  that  as  action 
liad  been  brought  againat  the  parly  fiir  that 
mlledged  trespass  aiwi  beating,  anil  that  be  bad 
been  acquitted  upon  that  action  ?  The  learned 
^nd  reverend  judges  will  inibrm  your  tordships, 
that  there  is  not  a  sitting  or  an  fssize  wttboul 
fome  instance  of  Ibis  &ert  A  question  may 
arise  in  an  action  upon  property,  to  which  if 
|wo  persona  a  thing,  a  horse  w  exaoB^atlet  be- 
longs. It  is  decided  to  beh>ng  to  A  and  not  to 
B*:  would  that  decision  bv  an  iadictmenl 
against  A  for  ateaJiog  the  horse  f  It  is  no  aa- 
•werto  public  justice,  that  be  baa  acquired  that 
property,  when  tbe  object  of  the  criminal  en- 
quiry is,  whether  be  has  oookgiitted  a  crime  im 
eooiiiring  it. 

The  proposition  advanced  on  the  other  aide, 
that  a  sentence  in  a  civil  suit  is  conduaive  in  a 
criminal  proceeding,  was  not  so  moch  preased 
upon  any  deduction  of  argument,  as  aamrted 
on  the  authoritjr  of  a  case  cited  from  Strangers 
Reports;  in  which  il  was  said  to  have  been  de- 
ter mined,  that  the  grant  of  tbe  probate  of  » 
will  by  the  Ecclesiastical  Court  waa  a  bar  te 
mn  indictment  for  felony  in  forging  that  wilK 

In  tbe  first  place,  your  tordabipa  wiU  give 
ne  leare  to  ask,  does  it  enter  into  the  imagi- 
nation of  an3r  lawyer,  that  tbe  aame  role  wowd 
take  place  with  regard,  to  a  will  of  real  ealaile? 
Had  such  a  will  been  produced  in  judgment, , 
tbe  witnesses  to  it  examined,  the  validity  of  it' 
fM»f assed,  a  judgment  in  favour  of  it,  even  a 
decree  of  the  court  of  Chancerj^  establishing  it, 
1  do  presoBoie  it  will  not  be  maintained,  that  aU 
Iboae  proceedinga  would  prevent  a  prosecution 
ler  tbe  forgery  of  that  will.    Tb^  mm  tbyig 
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migbt  happen  in  the  case  ef  ^  deed  ;  a  t 
may  b&Ire  been  established  by  a  decree  ;  lh« 
property  of  an  estate  settled  by  it,  irretrievabljr. 
perhaps ;  would^  there  be  no  pneishment  for 
the  cnnie,  if  it  should  be  disppfered  afterwardat 
that  that  deed  waa  a  nu^i^  forgery  ?  The 
estate  might  be  held  indf  feaaiUy  by  tbe  party 
who  bad  obtained  it ;  but  I  de  not  coeoeif  • 
that  his  having  got  posMasian  of  that  cetale» 
having  obtain^  an  advantage  of  which  hnipan 
laws  could  not  deprive  him,  would  be  an  i^nawer 
to  human  justice  why  be  ahould  not  be  po« 
nisbed  fur  the  ociine  by  which  be  had  gaint«l 
that  advantage. 

It  is  auppoaed,  however,  tb^  tbeae  has  bee* 
a  decision,  that  a  probate  of  a  will  of  peiaeial 
estate  hara  an  indictment  for  forging  that  will. 
Is  tbe  grant  of  a  probate  then  an  act  of  aa  higli> 
a  nature,  requirii^  ^  much  judicial  accnraey* 
that  it  is  nqt  to  be  qoeationed  ?  A  prohole  w 
common  form  ia  not  eveii  a  judicial  edt,  it  io 
merely  official ;  there  ia  no  litigatiea,  no  en-- 
quiry ;  tbe  conscience  ef  the  judge  is  not  en<« 
gaged  in  it.  What  is  thejaorpose  of  fongiog  a 
will  of  personal  eatate  P  To  obtain  a  prohole  } 
for  without  it  there  might  be  a  criminal  inten- 
tion, but  no  prqiudice  could  arise  to  any  peinao 
from  that  intentioo :  ahaUi  it  be  said  then,  tkwt 
the  aooomplishmeni  of  tbe  crime  ia  to  aftisil 
protection  for  itself  f  The  aotbority  relied  on  io, 
a  note  in  air  John  Strange's  Aeporte,  ondor  tbe 
name  of  the  King  and  Yiaceol ;  thai  a  peraoB 
beii^  indicted  lor  fovgii^  of  a  will,  upon  pro- 
docisif  a  probato,  a  probate  io  the  eonMoeib. 
tbrm  vvas  held  a  bar  to  ^e  |M-eof  ef  the  fbrgorjf «« 
and  be  ems  1^  tbe  judge  acquitted.  Tbia  is 
tbe  whole  note.  It  la  a  greet  mislbrtooe  ibai 
notes,  vety  often  taken  noon  loose  iofonsiatiea^ 
are  given  to  tbe  wiorld  onoer  reepectable  oawee. 
The  coUediona  of  o  lawyer,  made  only  £»r  bio. 
own  uae,  most  aboood  with,  evvose;  iapmb- 
Habing  8«eb  coUeotiona  many  of  these  will 
escape ;  and  this  ia  oat  the  only  inataoce  of 
noistoke  aa  that  collectten.  I  conceive  it  to  be 
imposaiblo  at  »o^  period,  at  aoy  time  ef  tbo 
di^,  by  Ibe  naghgeineoof  any  judge  wbo  asigbo 
hmwo  to  be  preseol  at  the  Old  Bailey,  Ibol  a 
pnsooer  eould  have  been  aoquittod  of  a  cborgo 
of  fbi||arv  open  siicb  o  delenoe.  I  say  Ibio 
with  oeoodeoce ;  beoauae,  io  the  ioquiry  ibot. 
halb  been  made  mto  the  caaea  detornaioe4^ 
OHoy  bove  been  ibond,  wbeie  parlica  bavo- 
been  tried  and  eentioted  Ibr  iirgiog  a  wili  of 
peraooal  estale,  and  tbe  evidence  to  prove  tbo 
publicalion  of  Ibe  thrged  will  baa  been  the  pro- 
bate, produced  by  the  oQeer  of  Ibe  Coon,  i  ~ 
bis  toatieaaoy  tfaialtho  psiaoner  waa  tbe  per 
wbo  obtoined  Ibe  probato. 

Mr.  Attorney- General  qnaled  to  your  lovdi-i 
abjps  Ibe  case  oflbe  King  and  JMoapby.  Tb* 
priaoBar  there  btd  the  dooJUe  villainy  to  tmoi 
tbe  obarge  upon  hie  piosecutork  Tbe  liial  wo* 
attended  by  oeiinsel  wbo  do  net  oaooJhr  fo  I* 
tbeOld-Bailey;  il  is  aUted  very  fullr  bs* 
abon-band  writer  in  the  6(tato  Triida.'    Tb* 
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am  of  the  Kio^  and  Sterling  was  also  men- 
tiooed;  H  w  very  nanirest  Ibal  that  uo- 
fortunali^  pertop  was  unjustly  banffed,  if 
the  case  in  Strange  is  lav,  Sterling'a  ease 
was  this  e  be  was  indicted  for  having  Ibrged  a 
wiJl,  of  wbicb  Will  be  bad  obtained  a  probate,/ 
aod  under  that  title  bad  traoaferred  some  stock. 
The  iieraon  whose  will  he  said  it  was,  was  aliTe^ 
aod  produoed  aa  tbe  witness  against  bin,  and 
of  course  to  impeach  the  probate  of  her  oivn 
will.  Absurd  i^  it  may  seem  to  doubt  whether 
that  evidence  was  conaiietent,  if  the  case  of  tbe 
King  and  Vincent  was  law,  undoubtedly  that 
witoess  ought  not  to  have  been  permitted  to 
prove  her  own  eiistenGe ;  she  was  dead  by  ir* 
refragaUe  legal  argument ;  but  the  event  was 
dilfennt,aBd  Mr.  Sterling,  notwithsUnding  the 
probate,  suffered  for  bis  crime, 

Bnides  these  cases,  there  was  another  m  no 
vary  remote  period,  in  which  a  party  was  tried 
for  tbe  forgery  of  a  will,  in  September  sessions 
1765,  at  tbe  Old-Bailey.  One  Richardson  and 
one  Carr  wen  indicted  for  having  for^d  a^ro- 
ceiot  for  tbe  payment  of  money,  with  rotent  to 
defraud  a  particular  peraon,  who  waa  a  seaman, 
enlitled  to  wages :  the  common  cases  of  for- 
gierjr  of  wills  have  been  in  the  case  of  seamen. 
iJpeo  tbe  trial  it  appeared,  that  the  receipt  waa 
given  in  4he  name  of  Jane  Steward,  who  was 
&a  supposed  eaecotrix  of  a  will  of  thia  seaman, 
wbieh  JMd  beoB  proved  by  the  defendant  Carr, 
upon  the  oath  of  tbe  other  defendant  Richard- 
ioa«  The  learned  judge,  Mr.  Baron  Perrut, 
who  tried  them»  was  of  opinion,  that  the  pri- 
•oaers  ou^t  to  be  acquitted  of  tbe  charge  of 
fsnviag  a  receipt  for  the  money  ;  hut,  Being 
aatisicd  from  tbe  evidence  that  Bichardaon  had 
forged  the  will,  notwithatanding  it  had  Appeared 
it  tbe  uml  before  him  that  a  probate  had  been 
granted  of  that  will^^he  remanded  Richardaoa 
to  gaol  to  iak«  his  trial  for  the  forgery  of  the 
wiO.  Bichardaon  waa  accordingly  tried  ia 
October  smaioua  1766«  for  forging  the  will  of 
Joba  Steward,  a  mariner:  the  officer  of  tbe 
Pireragatiire  Court  proved  upon  that  trial,  that 
tbe #iU  waa  brought tobis  office  by  Bichard- 
ton,  and  a  probate  of  that  will  granted ;  and. 
npoo  that  proof  he  was  convicted,  and  eze- 
cuicd.  The  ftrst  learned  judge  had  remanded 
bin  U»  prisen  to  lake  his  trial  at  the  eoaumg 
'  aasaiooelor  thefoigt-ry  of  a  will,  the  probate  of 
which  was  ttieo  in  court ;  and  opoo  the  second 
iadictmeot,  which  was  tried  hy  the  nolile  lord 
ivho  ptesidce  in  the  court  of  King's- bench,  the 
priaeaer  waa  comFicted  notwithstanding  the 
will  had  lieeo  proved.  Other  cases  bare  been 
acntiooed  to  your  lordships  to  the  same  eOeet 
wiib  these,  which  sufficiently  refute  that  sin- 
gular cane  of  the  &uig  and  Vuicent,  the  only 
authofity  to  oapnort  the  argument,  that  tbe 
■eotence  of  an  Ecclenastical  Court  la  a  bar  to 
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Having  tbua  semeiod  tbe  only  ohatado  to 
the  pvapositioo  1  meal  to  rely  awoo,  ihat  ia  a 
criminal  mMer  a  onttaxo  of  a  evril  court  ought 


m  lobe  «aMki«if e  agaiuil  a  oubMe  aocosatiM» 
i  M  w  pjmMfld  tg  a  mxm  ImmA  and  doao  oa* 


4oinrt  what  eieot  tbo  senteneo  of  jactkatioii 
ought  to  have  in  this  proceeding,  an  indictaieni 
for  bijiramy  P 

It  IS  of  no  unportance  to  the  present  enfmry. 
to  ipvestigate,  hf  what  means  the  cogninnco 
of  causes  roatnmonial  and  testaaaentary  be- 
longa  not  to  tbe  sovereign  of  tbe  state,  but  io 
given  to  an  order  of  men  dodicatod  to  the  eer^ 
vice  of  religion.  The  iaet  is,  that  in  the  jaris-^ 
prudence  of  thia  oountrv,  caossa  matrimonial 
and  testamentary  are  ot  ecclesiastical  oogni* 
zance.  The  right  to  try  them  is  not  derived 
from  the  king  as  the  fountain  of  justice,  nor 
exerctsed.by  the  king's  court;  butwheravec 
the  royal  authority  interposea,  it  is  not  as  so^ 
vereign  of  the  state,- but  as  supreme  head  of  th9 
church.  The  law  did  not  even  inlerfere  t» 
punish  the  Tiolation  of  the  matrimonial  nghtSp 
and  adultery,  which  in  most  countries  of  Eu^ 
rope  ia  treated  aa  a  crime,  but  was  not  oooai* 
dered  in  England  aa  an  ofleooe  poniahable  by 
the  magistrate,  but  left  to  the  eorreetion  of  eo* 
clesiastical  censure.  At  length  however  tbo 
violation  of  coi\)ttgal  doty,  ocooaapanied  wiili 
the  circomstaace  of  an  open  attack  upon  thg 
order  of  society,  by  a  second  marriago,  waa^ 
by  apecial  statute,  naade  a  crime  t  wmo  1  say 
oiado  a  crime,  I  do  not  niiean  it  was  made  mora 
immoral ;  but  it  waa  made  a  solject  of  criminal 
cogniiaaoe  by  the  magistrate.  The  learvod 
counsel  who  spoke  seeond  yeeterday  contended^ 
that  thia  statute  gave  no  jurisdiction  to  tho 
temnorat  courts  to  prooounce  upon  tbe  legality 
of  the  marriage;  but  that  the  jorisdictHMi  of 
the  Ecclesiastical  Court,  as  to  the  trial  of  tho 
marriage,  remained  still  absolute.  It  waa  do* 
cessary  for  bis  cause  to  attempt  this  argumOot; 
but  to  maintain  this  propositioo  ia  a  very  diffi* 
cult  teak.  The  legisbrture,  fifty  yeara  after 
tbe  Reiormation,  has  declared  that  the  criaao 
of  bigamy  shall  he  punisbaUe  aa  a  fehmy  by 
tbo'magietrate.  To  canvict  a  penon  of'  thai 
crime,  must  not  tho  msgislfalo  try  hna? 
Jiaa  be  not  the  power  to  acquit  or  condemn 
him  P  Has  he  only  an  authority  to  inflict  th« 
ponishmfot,  as  m  old  tioaea,  ▼'ben  the  cbuicli 
delivered  over  the  oflender  to  the  secubkr  arm  f 
and  ia  the  sentenoe.of  the  spiritual  court  t» 
guide  the  conscience  of  the  judg?  aod  jury  Ia 
the  criminal  court  P  Theaaotence  of  the  Ma* 
clesiastical  Court  in  the  present  case  ia  said  tO' 
he  againat  the  first  marriage,  itad  therefore  it  ig 
urged  the  prisoocr  ought  to  be  protected  by  it  ( 
but,  if  the  argomeut  Is  just,  it  most  hold  eqooUui 
where  .the  sentence  is  ibr  the  marriago  t  ib 
aounds  less  harah  to  contend  that  a  party,  de« 
dared  out  to  he  married  in  jdie  fiist  iostaaoe  by 
the  Spiritual  Court,  ahall  not  bo  questioned  for 
the  second  marriage.  But  by  the  some  rulo 
we  B|ust  conclude,  that  if  tbo  S^iriniol  Court 
had  determined  for  the  marriafe  la  ttie  first  in« 
stanee„  aad  the  foct  of  a  second  marriiige  Im4 
been  pravjtd,  it  wouM  not  have  been  cempelen* 
for  the  prisoner  in  an  indiotment  fee  bigamy^ 
so  oireoaMtaneed,  to  hove  naode  any  defonco  t 
he  ia  eemduded  by  tbe  eentenco,  tho  judge  aod 
jury  mm  bommi  m  beMeio  it,  and^  Uft»  tho* 
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•enteace*  withoDt  exunioatioD,  to  eonirict  and 
to  panish. 

The  effect  of  the  statute  I  Uke  to  be  very 
Afferent :  it  baa  created  a  new  offence,  and  for 
the  trial  of  that  offence  the  cognizance  of  the 
lairfuln^is  of  marriage  ia  j^ren  to  the  temporal 
conrta.  As  to  all  criminal  consequencea,  that 
court  baa  cognizance  to  determine,  as  well  as 
the  Ecclesiastical  Coart,  what  ia  and  what  is 
not  a  legal  marriage  between  the  parties^ 
That  it  has  so,  the  case  of  Boyle  and  Boyle, 
quoted  to  your  lordships  for  another  purpoae, 
is  a  qlear  proof:/  that  was  a  prohibition  issued 
to  the  Ecclesiastical  Court  to  enter  into  an 
examination  into  that  cause  of  marriage,  which 
the  Court,  in  trying  the  indictment,  had  deter- 
mined. The  other  case  mentioned  by  the 
learned  doctor  is  to  the  same  efiect.  Tl^e  two 
eases  differ  ool;^  in  this,  that  in  one  the  party 
wal  convicted,  m  the  other  aconitted ;  hot  the 
Court  was  of  opinion  in  both,  that  the  Ecdesi- 
•slical  Court  could  not  interfere. 

It  is  unnecessary  however  to  have  re« 
eourae  to  authorities,  for  the  statute  itself  has 
decided  this  question.  The  legislature  seems 
to  hare  bad  it  in  view,  that  a  jurisdiction  being 
newly  given  to  the  temporal  conrta  in  the  trial 
of  nrarriage,  questions  might  arise,  as  between 
concurrent  jurisdictions,  what  should  be  the 
effect  of  sentences  pronounced  by  the  Ecclesi- 
astical Court.  It  was  a  wise  foresight  in  those 
who  compiled  the  statute,  to  define  in  what 
eases  the  sentences  of  the  ecclesiastical  courts 
otaght  to  preclude  any  enquiry  for  the  crime ; 
and  it  ia  defined  in  the  words  of  the  exception, 
,  **  that  this  act  shall  not  extend  to  any  persons 
divorced  by  the  sentence  of  the  Ecclesiastical 
Court,  nor  to  any  persona  where  the  former 
narrisge  has  been  by  the  Ecclesiastidil  Court 
declare  void  and  null."  There  are  two  caaes 
then  put  by  the  statute,  in.  which  the  sentence 
•f  the  Ecclesiastical  Court  protects  the  party 
against  a  criminal  enquiry ;  sentence  of  di- 
vorce, and  aentence  of  nullity  of  marriage  :  if 
tlierefore  the  Ecclesiastical  Ciourt,  having  com- 
|»etent  jurisdiction,  has  either  divorced  the  par- 
ties, or  if  it  has  pronounced  sentence  of  nullity 
ef  marriagfe,  the  sentence  in  these  two  instances 
is  conclusive:  but  the  statute  has  no  exception 
in  favour,  of  a  aenteooe  in  a  cause  of  jactitation. 
There  is  no  pretence  to  argue,  that  a  sentence 
in  a  cause  of  jactitation  is  either  a  sentence  of 
divorce,  or  that  sentence  which  makea  the 
marriage  void  and  of  no  effect :  no  lawyer,  no 
civilian  can  make  that  mifttake.  What  then 
does  the  exception  prove  ?  Two  sentences  of  tbe 
Ecclesiastical  Court  are  recited  in  it,  the  third 
b  omitted  ;  and  it  is  a  general  rule  of  law,  that 
wherever  a  statute  excepts  particular  cases,  the 
exception  of  those  caves  extends  the  statute  to 
ell  cases  not  excepted.  That  proposition  is  too 
elear  to  require  authoritiea  to  be  cite<l  in  aop- 
port  of  it.  The  law  therefore,  which  says  the 
trial  of  polygamy  aball  procee<l  in  all  casea, 
except  where  a  sentence  of  divorce,  and  except 
where  a  aentence  of  nu'lity  of  marriage,  haa 
ieterftiicdf  does  firtuaily  say,  that  a  acntooce. 


in  a  cause  of  jactitation  of  marriage,  which  ir 
neither  of  divorce  nor  of  nullity,  ^hall  not  bar 
the  trial.  I  conceive  therefore  the  statute  to 
have  decided  this  question. 

Tbe  argument  on  the  other  aide  ia  ptat  in  a 
more  plausible  form,  by  stating  the  defence  to 
be  founded  upon  a  fact,  of  which  the  aentence 
of  the  Eoclesiaatical  Court 'is  the  bev|  evi- 
dence :  there  can  be  no  double  marriage,  it  is 
aaid,  because  the  sentence  disproves  the  first 
niarriage.  This  mode  of  stating  the  argument 
makea  it  necessary  to  examine  the  nature  of 
a  suit  for  jactitation  ef  marriage,  in  order  to 
see  what  credit  is  due  to  the  sentence  wlien  of- 
fered as  evidence  to  disprove  the  first  marriaije. 

A  suit  for  jactitation  of  marriage  is,  from 
beginning  to  end,  totally  aingulur.  Some 
writers  On  the  canon  law  derive  ita  origin  from 
the  doctrine,  of  pre-contracts,  which,  by  the 
ecclesiastical  law,  constituted  a  marriage :  and 
till  that  very  mischievous  .prgudice  waa  de- 
stroyed by  the  late  Marriage  Act,  it  ia  not  sur- 
prising that  any  attempt  to  lessen  the  evil  should 
meet  with  encouragement.  The  form  of  tbe 
suit  is  this:  the  supposed  husband  or  wife 
complains  to  the  ecclesiastical  judge,  that  be 
or  sne  ia  a  person  free,  from  all  niatrimoaial 
oontracta  or  engagementa  with  the  adverae 
party,  and  so  esteemed  by  all  neighbours, 
friends,  and  acquaintance;  that  the  advetee 
party,  notwithstanding  tbe  knowledge  of  this, 
has  falsely  and  maliciously  boasted  of  a  niar- 
riage with  tbe  party  com|>laining ;  it  concludes 
then,  by  auch  false  assertions  an  injury  ia  com- 
mitted, and  prays  that  right  may  be  done  by 
declaring  the  party  free  from  all  matrimonial 
engagementa  with  the  other,  and  by  enjoining 
that  party  perpetual  ailenoe.  The  party  de- 
fendant may  either  say,  I  have  not  boaated,  I 
deny  that  tact ;  or,  if  he  admits  that  he  has 
boasted,  he  is  then  to  go  on  and  allege  cir- 
cnmstantially  a  marriage,  which  tbe  other 
partv  denies,  under  the  circumstanoes  alleged. 
If  the  marriage  is  not  proved,  then  the  court 
pronounces,  that  ao  far  as  yet  appears,  the  party 
complaining  is  free  from  matrimonial  contract 
with  the  other  party,  and  enjoins  perpetual  si- 
lence. 

'  After  this  sentence,  so  gravely  pronoonoed, 
yonr  lordships  are  told  by  all  the  learned  dec- 
tors,  and  all  the  booka  of  practice  agree,  that 
this  injunction  of  perpetual  silence  continues 
no  longer  than  till  the  party  cbusea  to  talk 
again ;  and  the  persim,  to  whom  he  may  with 
the  most  perfect  safety  repeat  his  aascrt'ions,  is, 
the  judge  who  enjoined  him  silence ;  for,  it  is 
agreed  on  all  hands,  that  the  party  may  at  any 
time  inform  the  court,  that  though  it  did  not 
appear  formerly  that  he  was  married,  he  can 
make  it  appear  now;  and  auch  proof  ia' ad- 
missible. 

The  forms  of  all  conrta  bad  probably  a  good 
original,  and  thia  auit  may  have  been  intro- 
duced to  prevent  a  greater  mischief;  but  it  ie^ 
impossible  to  avoid  oullnaion  in  auch  a  pro-^ 
ceeding,  which  haa  no  avowed  obiect,  bat  to 
of  ft  supposed  die-^ 


477] 


far  Bigm/jj. 


A.D.  1776. 


[478 


eoorie :  ainl  which,  as  the  learned  doctora  on 
the  ether  aiile  tral j  etate,  hac  no  termination ; 
and  between  the  parties  theiniel?e8  never  ob- 
taine  the  beat  effect  of  a  jndgraent,  to  nut  an 
end  10  litigation.  In  modem  times,  sncn  suits 
have  seldom  been  commenced  but  to  fiiTOor  some 
indirect  purpose ;  and  were  the  sentences 'al- 
lowed to  have  theetfect  that  is  now  contended 
for,  were  they  to  be  a  bar  to  all  criminal  en- 
quiry, it  might  be  expected  that  suits,  which, 
as  the  learned  doctors  state,  may  be  carried  on 
without  end,  would  very  frequentW  spring  up. 

Nothing  can  be  ftirtber  from  the  temper  of 
my  mind  upon  the  present  occasion,  than  to 
use  a  ludicrous  argument:  but  when  the  oo- 
cootrolable  effect  of  such  sentences  as  these, 
so  contriTed  and  Iramed  for  fraud,  was  urged 
yettarday;  and  while  to  lessen  the  objection 
to  tbem,  it  was  gravely  argUed,  that  no  great 
ttiachief  coald  happen  from  the  decision,  be* 
cause  Tou  may  rererse  this  sentence  to-mor- 
row, that  the  next  da^,  and  a  third  after  that, 
and  that  the  suit  was  in  iu  nature  eternal ;  an 
iogeoious  person  amon^  the  byttandera  wa's 
calcukting,  liow  many  wires  a  man  that  had  a 
tttte  for  polygamy,  might  marry  with  impu- 
nity ;  and  1  think  he  made  it  out,  according  to 
the  probable  duration  of  such  a  suit,  that  a 
nan  belw««D  twenty-one  and  thirty-6ve  might, 
with  good  industry,  marry  seventy-fire  wives 
by  sentences  of  the  Ecclesiastical  Court,  each 
eeoteooe  standing  good  till  reversed,  and  all 
ftversiUe  hy  that  judicature. 

My  lordv,  the  argument  is  serious,  though 
it  presents  a  ludicrous  idea,  for  one  cooseqoetice 
would  probably  attend  a  decision  in  support  of 
the  auihority  of  auch  a  sentence.  The  Mar- 
naifc  Act  put  an  end  to  that  terrible  disgrace  of 
a  cifilisf^  country.  Fleet  marriages:*  while 
they  tubiiisted,  it  was  a  common  practice  for  in- 
digeqt  women  of  easy  virtue  to  get  a  Fleet 
hu^band  to  protect  them  from  their  debts.  If 
a  sentence  «f  the  Ecclesiastical  Court  is  to 
have  effect  against  all  but  the  parties,  a  cause 
of  jactitation  will  supply  the  place  of  a  Fleet 
marriage,  and  furaisb  an  husband  by  sentence, 
V'bom  the  lady  may  remove  whenever  he 
proves  inconvenient.  This  is  hut  one  i  nstanoe, 
sod  in  the  lowest  class  of  the  evils,  tliat  would 
foll'iw  from  allowing  such  sentences  to  be  iiiter- 
po^  ai^ainst  public  justice,  w  the  rif^hts  of 
third  persons.  What  guard  can  there  be  against 
ancerfaio  issue,  uncertain  rank,  and  all  the 
Bumerous  roischietit  that  arise  from  doubt  and 
eol.ttftion,  introduced  in  the  relations  that  form 
the  bonds  of  society  ? 

Were  all  cooKiderations  of  the  consequences 
attendinsT  such  a  decision  to  be  laid'  aside,  the 
very  -IVvrm  of  the  sentence  argues  against  its 
being coneliisive.  What  says  tlie  Ecclesiastical 
Oiurt  in  that  sentence  ?  **  As  far  as  yet  ap- 
pears, no  marriage  is  proved."  The  verdict 
npoQ  an  indictment  will  say,  **  it  does  now  ap- 
pear, that  a  marriage  is  proved.'*    The  two  pro- 
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positiOBS  do  not  dash  with  each  other ;  thenr 
IS  no  contradiction  in  them :  to  the  party  it  ia 
said,  You  have  not  proved  the  marriage;  a 
public  accuser  does  prove  the  marriage ;  tha 
justice  of  the  country  has  brought  out  the  evi« 
4ence  of  that  fact,  which  the  party  either  did 
not  incline,  or  was  not  able  to  produce.  Thciw 
is  AO  repugnance  in  the  different  propositions, 
no  incongruity  in  suppoetng  that  the  sentence 
may  stand  as  between  the  parties,  and  yet  shall 
have  no  conclusion  other  as  to  the  public,  or 
aa  to  third  persons. 

'  The  argument  in  favour  of  the  sentence  wan 
supported  by  this  dilemoM.  What  becomes  of 
this  sentence,  if  theindictmenlfor  bigamy  goes 
on  P  Is  it  null,  or  has  it  any  effect?  Is  the 
party  a  wife,  or  no  wife  P  I  answer,  to  all  civil 
effects  no  wife ;  the  party  has  bereaved  herself 
of  any  right  to  benefit  bv  the  relation;  to  all 
criminal  effects  a  wife,  because  that  relation, 
the  duties  conaequent  upon  it,  and  the  respon- 
sibility for  the  breach  of  those  duties,  cannot  b« 
destroyed  by  the  act  of  the  party.  I  could 
quote  to  youp  lordships  other  cases,  where  the 
party  takes  no  benefit  from  his  act,  where  ha 
holds  the  situation  only  to  make  himself  amen- 
able to  the  justice  of  bis  country.  I  refer  to  a 
known  case :  a  man  had  committed  an  act  of 
bankruptcy  by  collusion  with  a  creditor,  and  a 
commission  of  bankruptcy  was  taken  out 
against  biro»  the  ol^ject  of  which  was,  to  pro- 
cure a  discharge  from  nis  debts.  He  chose  to 
conceal  a  part  of  his  effects,,  for  which  he  wan 
indicted  upon  the  statute  makidg  it  a  capital 
felony  for  a  bankrupt  to  be  guilty  of  any  wilful 
concealment :  it  came  out  clear  as  the  i^ght, 
that  he  was  no  bankrupt,  that  is,  no  bankrupt 
to  any  civil  effect ;  he  could  not  avail  himself 
of  that  commission  of  bankruptcy  againat  any 
creditor  that  had  a  mind  to  dispute  it,  except  the 
creditor  who  had  colluded  with  him ;  but 
though  he  was  in  fact  no  bankrupt,  he  wan 
tried  and  convicted  as  such. 

My  lords,  after  the  indulgence  with  which 
your  lordships  have  been  so  ^ood  as  to  hear  ma 
so  lonff  upon  this  subject,  I  am  sorry  to  be' 
obliged  still  to  trespass  a  little  longer  upon  your 
patience,  when  I  consider  the  fourth  proposition, 
which  certainly  is  not  the  least  material ;  that 
ia,  that  a  aenteoce,  infected  with  fraud,  to  which 
collusion  may  be  objected,  is  no  bar  In  anw 
cause.  My  lords,  upon  that  head  the  principle 
is  so  plain,  that  the  illustration  of  it  will  not 
run  into  much  length,  and  the  authorities  are 
so  decisive,  that  I  shall  only  state,  and  not 
argue  upon  them. 

A  sentence  obtained  by  fraud  and  collusion  fa 
no  sentence.  What  is  a  sentence  P  ft  is  not  an 
instrument  with  a  bit  of  wax  and  the  seal  of  a 
court  put  to  it ;  it 'is  not  an  instrument  with  the 
signature  of  a  person  calling  himself  a  register  ; 
h  is  not  such  a  quantity  of  ink  bestowed  upon 
such  a  qusntity  of  stamped  paper:  a  sentence 
is  a  judicial  determination  of  a  cause  agitated 
between  real  parties,  upon  which  a  real  inte- 
rest has  been  settled^  in  order  to  make  a  sen- 
tcace,  there  mi»t  be  a  rsa)  iatarart,  a  real  arga- 
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iMBt,  %  rctl  pitMecutioa,  a  rmil  ^efedce,  a  real 
4ecisieo.  Of  all  thcie  requisites,  nol  am  takes 
place  io  the  case  of  a  fraudalcDt  and  eollusive 
suit:  there  is  no  judge ;  bol  a  IMrMn,  invested 
with  the  ensig^ns  of  a  judicial  office,  is  nisem- 
ployed  iO'  listentnf^  to  a  fictitious  cause  proposed 
to  him :  there  is  do  party  litigating,  there  is  no 
party  defeudaut,  no  real  ioterest  hroogfat  iuto 
^neotien ;  and,  to  use  the  words  of  a  vety 
Sensible  ciTiHan  o«  this  point,  "  fahuh^  noo 
judicium,  hoe  est ;  hi  seenA,  nou  ia  Ibro,  res 
•gitur." 

The  gtouud  then  vpoo  wMob  1  eouftHid^ 
that  a  oolhisire  senteuee  is  ue  bar,  is  shortly 
this;  that  such  a  seulsneu  is  a  mere  ouHtty. 
But  it  ie  msisled,  thut  the  eoort  which  pro* 
Uouoced  the  seuteooe  can  alone  declare  the 
BuUity  of  it,  and,  till  repealed,  it  must  stand 
good  aodrabd.  The  authorities  to  which  I 
msan  to  refer  upon  this  head,  will  refute  that 
aiigmneiilt  at  the  same  time  that  they  pre^re  the 
gmral  deotrine. 

The  first  is  my  lord  Coke's  reaseniog  in 
Ferraor's  case,  3  Coke  77 :  he  eondudes  the 
nMutiou  of  the  case  in  this  manner :  **  There- 
upon H  was  concluded,  that  if  a  reoorery  in 
dower,  or  other  real  action,  if  a  remitter  to  a 
iraM-coTert  or  an  bftwl,  if  a  wanwity,  if  a 
sale  m  market  orert,  if  letters  patent  of  the 
Idsg,  if  preeentatiens  and  admittanoes,  that  ia 
to  ssy,  if  all  acts  temporal  and  spuritual  should 
k$  avoided  by  covin,  lor  the  iame  reoaon  a  floe 
\  in  the  principal  case  levied  hy  fraud  and  covin 
shall  not  bind.''  lielhing  can  he  more  eiplicit 
imn  these  words  to  shew,  that  there  is  no  ne» 
nty  that  the  covin  sbeuhi  he  presecuted  in 


the  court  in  which  the  judgment  was  obtain^. 
The  esse  of  Lloyd  and  Maddocks  in  Moore, 


017,  is  a  direct  and  a  pkdn  autfaoritjr :  mere  a 
Ihindulent  judgment  was  set  up  sgrnnet  a  pleu 
of  a  legatee  in  the  Spiritual  Court.  The  quee- 
tion  in  the  court  of  ILing's-bench  was,  whether 
the  Spiritual  Court  should  be  nrohibited  to  enter 
into  tne  oonsideratiea  of  the  fraud  of  the  judg- 
ment, which  is  certainly  not  a  matter  of  ecde- 
siastieal  cogoiianoe ;  but  the  Court  wis  of  opi- 
Msu,  that  the  coTin  waa  aptly  exaroinable  in 
a  court  ChristiaB  to  that  effect,  and  therefbre 
the  pruhibition  was  denied. 

mj  lorda,  the  other  autboritiea  are  more  mo* 
dem,  though  not  more  deasive  upon  the  point 
than  thia.  The  first  I  mention  to  your  lordships 
ia  the  case  of  Prudham  and  Phillips :  there  is  a 
very  bad  and  a  very  inaccurate  note  of  it  in  sir 
John  Strange :  the  note,  from  which  I  cite  it, 
u  a  roanoacript  note  of  Mr.  Ford.*    In  that 

*  Which  is  thus  printed  by  Mr.  Hargrave, 
in  hia  Discourse  mentioned  in  a  Mote  at  the 
bsginning  of  this  Report : 

^•Assimipsitbfought  against  defendant,  who 

Sive  in  evidence  a  marriage  with  one  Mr. 
uiknao.  Phuutiff*  shewed  a  senteiice  in  the 
Spiritual  Court  annulling  that  marrisge,  for 
theft  at  the  time  of  solemoiaiog  it,  defendant 
waa  married  to  one  DebfieM,  ahas  Daval, 
whiflb  dba  plaintiff's  oeuoial  nlied  upon  as 


ease  it  was  determined  by  fdrd  chief  justice 
Willes,  that  a  ftawlulent  and  collusive  sentence 
againat  Mrs.  Constauiia  Phillips  was  bieding 
upon  her ;  but  he  concludes  -it  was  binding 
upon  no  other  party :  tlie  fraud  waa  a  matter 
of  fact,  which  if  used  in  obuming  judgssent 
was  a  deceit  upon  the  court,  a  fraud*  upon 
strsngers,  who  as  they  could  not  come  in  to  re- 
verse  it,  they  could  ooly  allege  it  was  fraudu- 
lent. He  said  in  that  case,  that  any  creditor 
of  hers  might  reply  that  it  was  fraudulent,  and 
avoid  the  effect  of^it.  Ttie  other  cases  i  refer 
to  are,  my  k>i4  flardwicke's  authority  in  the 
ease  of  Roach  and  Oarvm,  1st  Yesey  159; 
and  in  the  case  of  Brownsworif  and  Edwards, 
8d  Vezey  94C.  In  the  case  of  Roach  and^Oar- 
vin,  theouestion  wss  upon  the  effect  of  a  mai^» 
riage,  ssid  to  be  established  bv  the  sentence  of 
a  court  in  France.  Lord  Hsrdwicke  entera 
hito  the  consideration  of  it  thus :  **  The  ques- 
tion is,  whether  this  is  a  proper  iienteoce,  le  m 
proper  cauae,  and  between  proper  parties ;  whe- 
ther a  marriage  is  had  in  fact,  or  any  enotra^ 
in  prMeniit  ea  a  sentence  in  the  Ecclesiai»tieal 
C<mrt  would  be  conclusive,  unless  there  be  col- 
lusion, which  would  overturn  the  whole.'*  In 
the  other  case  the  ground  is  exactly  the  same. 
From  these  cases,  1  conclude  it  to  have  been 
the  uniform  opinion  of  all  the  great  judges 

conclusive  evidence  of  the  nullity  of  siMlh  pre- 
tended marriage.  And  so  it  was  agreed  ooMsa 
defendant  could  he  admitted  to  slieir  Kveat  fraud 
in  obtaining  the  aenmnee,  and  ao  a^oid  it,  as 
judgmenta  are  daily  avoided  by  replicatioua  of 
fraud.— •Resohred  on  great  debate,  that  the  ec- 
cleanatieal  law  waa  |iart  of  the  law  d  the  land, 
and  oentenees  by  tb«^  jndgea  were  therefore  in 
imittera  of  aptritual  jurisdiction,  of  equal  and 
the  same  feree  with  judgmenta  in  couria  of 
record,  or  in  courts  of  equity .  >Vhalever  ol^eis 
tfons,  therefbre,  would  avoid  a  judgment  in  a 
court  of  emnmon  law,  wouM  be  suffideot  lu , 
oveftnra  a  aentence  in  the  spiritual  court,  hut 
none  others:  that  fraud  was  a  matter  of  fiiel, 
and  if  need  In  obtaining  judgments  was  a  de* 
ceit  on  the  Court  and  hurtful  to  strangers,  who, 
as  they  could  not  come  in  lo  reveme  or  set 
aside  tlie  judgment,  must  of  necessity  be  ad- 
mitted to  aver  it  was  fraudulent ;  and  tlini  waa  the 
reason  why  executors  might  have  such  aver- 
ments. But  whoever  knew  a  deft^dsnt  plead» 
that  a  judgment  obtained  against  him  was  frau- 
dulent ?  He  mutt  apply  to  the  Coart,  and  if 
both  parties  colluded  in  the  cheat  upon  the 
Court,  it  MBS  never  known  that  either  of  tbeui 
could  vacate  the  judgment.  Here  defendant 
was  party  to  the  sentence,  and  whether  shu 
was  imposed  upon,  or  she  joinetl  in  deceiving 
the  Court,  this  ia  iiot  the  time  or  place  for  her 
to  redress  herself.  She  may  il  she  liss  occft* 
sion  appeal,  or  apply  oiher.wiae,  to  the  prapet 
judge.  Note,  DeUfi^  Id  died  about  six  montha 
bt^ore  actiiin  broiiglit, — Prudam  ct  al.  9,  Con* 
Plitlltpa,  alias  Mudinan  alias  Delafiehf,  coram 
Willes  chief  justice,  sittings  in  Mtddiaaax,  foe 
C.  fi,  after  Michaelmas  term,  1737*** 
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who  ut  in  WestmiDiterball,  from  the  time  of 
lord  Coke  down  to  the  present  tiipe  (and  the 
courts  were  oever  more  ably  filled)  tbat  fraud 
and  collusion  not  only  vitiates,  but  absolutely 
mnnuls ;  and  tbat  a  sentence  obtaiued  by  fraud 
is,  literally,  no  sentence  at  all ;  tberelore  the 
objection  of  sucb  an  instrument,  of  so  much 
paper  and  writing,  is  the  objection  of  a  mere 
nullity,  and  can  have  no  effect  either  in  a  civil 
or  in  a  criminal  suit.  Having  troubled  your 
Jordships  so  jrery  long,  I  will  take  up  no  more 
of  your  time,  even  to  recapitulate  the  beads  of 
the  argument,  but  hasten  to  return  my  bumble 
thanks  for  the  great  indulgence  I  have  already 
experienced. 

Mr.  Dunning,  My  lords,  I  purpose  to  give 
your  lordships  very  little  trouble:  indeed,  I 
should  be  without  an  apology,  if  I  bad  thought 
of  giving  you  much,  fiodiug,  in  the  station 
which  I  hold  in  this  cause,  the  subject  com- 
pletely exhausted ;  and  I  cannot  but  suppose 
^oor  lordships'  attention  In  a  great  measure 
tired,  notwithstanding  the  occasional  relief 
whieb  the  entertaining  parts  of  the  cause  have 
afforded,  has  given  you.  I  have  the  less  in- 
clination to  give  your  lordships  much  trouble, 
as  1  feel  a  degree  of  surprize,  that  it  should 
have  been  thought  necessary  for  the  couosel 
on  the  [>art  of  the  prosecution  to  give  your 
lord»bipR  any. 

My  lords,  the  subject  for  immeiliate  conside- 
ration is,  the  competency  of  obtruding  this 
■entence,  in  this  stage  of  the  cause,  to  stop  the 
cause  here,  and  to  require  of  vour  lordship^  to 
decide  it,  without  any  regard  to  the  truth  or 
the  iustice  of  the  case :  such  however  it  is  con- 
tended is  the  effect  of  this  paper,  that  is  offered 
to  your  lordships  under  the  name  of  a  sentence 
tyf  the  Ecclesiastical  Court. 

The  novelty  of  the  attempt  it  is  not  my  in- 
iention  to  expatiate  upon :  it  has  been  truly  ob- 
served to  your  lordships,  that  some  prejudice 
at  least  may  be  expected  in  the  minds  of  your 
lordships  against  an  attempt  so  novel;  for 
though  I  am  not  so  blind  an  admirer  of  an- 
tiquity as  to  take  for  granted,  tbat  every  thin^; 
that  IS  new  is  therefore  wrong ;  sure  I  am,  I 
am  warranted  in  expectingyour  lordships'  con- 
currence in  thinkiog,  that  those,  who  propose 
at  this  time  of  day  to  introduce  into  the  judi- 
cature of  Ibis  country  a  new  practice,  ought 
to  be  prepared  with  such  reasons  as  should 
compel  your  lordships'  assent.  This  1  thiuk 
may  be  fairly  insisted,  upon  the  head  of  no  • 
reltv. 

My  lords,  the  ^^entlemen  undertake  to  main- 
tain, first,  that  this  evidence  is  competent  and 
admissible;  secondly,  that  it  is  conclusive; 
and  thirdly,  they  insist  on  this  conclusion,  not 
oaly  upon  the  supposition,  that  it  rs  a  sentence 
fairly  obtained  betweeu  real  parties,  aAer  an 
adverse  agitation  of  the  question,  which  it  is 
•opposed  to  have  decided  ;  hut  though  all  these 
circumstances  should  be  totally  wanting,  and 
though  the  contrary  of  them  ail  should  be  the 
troth  of  the  case,  the  fcntenoe  is  insisted  oip  aa 
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equally  concIusWe.     In  that  extent  it  is,  tbat 
the  gentlemen  have  undertaken  to  maintain 
this  proposition  ;  and  a  very  considerable  task 
it  seems  to  me  they  have  undertaken.    My 
lords,  I  consider  the  sentence  as  read  ooly  de 
bene  esse,  merely  that  your  lordships  may  kno«r 
what  the  contents  of  it  are,  tbat  you  may  hav« 
the  assistance  of  that  knowledge  in  judging  not 
only  of  the  ultimate  effect  of  it,  but  of  the  pro- 
priety of  receiving  it  at  all  iu  this  stage  of  th« 
business.      At  the  first  blush,  to  be  sure  it 
seems  a  little  absurd,  tbat  your  lordships  should 
be  to  decide  the  cause  before  you  have  the 
smallest  knowletlge  of  what  the  case  is,  that 
is  to  be  stated  upon  the  part  of  the  prosecution. 
It  is  certainly  necessary  for  those  that  are  to 
judge  of  this  paper,  to  know  what  it  is.     It  ia 
a  sentence  in  a  court,  of  which  yoUr  lordshipa 
heard  yesterday  abundant  commendation.    It 
was  observable  that  those  who  were  most  lavish 
in  that  commendation,  were  least  acquainted 
with  the  practice  of  tbat  court.    The  first  of 
the  learned  doctors  spoke  with  a  very  becom* 
ing  modesty  of  the  court  in  which  he  prac- 
tises.   The  other  explaioed  to  your  lordshipi  • 
the  nature  of  a  jactitation  suit  as  concluding 
nothing,  being  to  be  revived  at  any  time,  and 
consequently  having  no  end.     It  Was  contended 
by  all  the  gentlemen,  that  this  court  was  en- 
titled not  only  to  what  on  the  part  of  the  pro- 
secutor we  should  have  bad  no  difficulty  "per- 
haps to  have  admitted,  to  co-equaliiy  with  tha 
courts  of  temporal  jurisdiction,  but  to  some- 
thiug  superior;   it  was  contended  that  there 
was  something  in  the  nature  of  this  subject' 
that  made  it  peculiarly  the  province  of  that 
court  to  judge  of  and  decide  upon :  not  that 
they  have  better  means  of  information,  not 
that  they  have  better  rules  of  decision  ;    but 
from  something  unexplained  in  the  constitution 
of  the  court,  it  was  rather  assumed  tlian  at- 
tempted to  be  proved,  that  to  that  court  exclu- 
sively belong  matrimonial  questions,  qnestiona 
on  the  rights  of  marriage,  and  even  of  the  facta 
of  marriaf^e.    I  am  persuaded  your  lordsliipt 
all  go  before  me  in  feeling  a  conviction,  that 
there  is  not  ia  tbat  extent  a  foundation  fur  that 
claim  :  yet  this  peculiarity  of  jurisdiction,  and 
the  consequential  necessity,  in  order  tof  get  rid 
of  the  sentence,  to  resort  again  to  that  juris- 
diction, appeared  to  me  to  be  the  poinis  princi- 
pally insisted  on.    Neither  of  them,   1  trust, 
your  lordships  will  think  are  made  out  at  pre- 
sent.    I  am  considering  the  first.     That  to 
certain  purposes,  and  with  a  view  to  certain 
consequences,  the  Spiritual  Courl  is  the  only 
court  in  which  questions  of  matrimony  can  be 
agitated,  is  most  true.    There,  alone  It  is,  that 
the  party  deprived  of,  and  complaining  of  thn 
want  of  conjugtd  rights,  must  resort  to  seek 
them :  there  it  is,  where  the  party  supposed  to 
be  injured  by  a  falaa  claim  of  a  marriage,  whea 
none  exists,  can  obtain  redress  for  that  injury : 
but,  to  other  purposes,  and  various  are  those 
purposes  in  which  the  question  of  marriage 
arises,  whether  it  is  to  be  examined  into  with  a 
view  to  temporal  or  spiritual  ailvantages,  whe* 
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Uier  it  is  to  be  examined  into  with  a  view  to 
rights  derived  from   it,  or  panisbments   for 
crinaes  committed  in  relation  to  ikrto  the  tem- 
poral aod  not  to  the  spiritaal  courts  belongs,  1 
conceive,  this  question  of  marriage.    My  lords, 
to  suppose  otherwise  wonid  be  to  deny  m  fact, 
that  your  lordships  sit  here  with  any  jurisdic- 
tion at  all ;  for  if  it  were  true'in  the  extent  in 
which  it  was  contended,  that  to  the  Spiritual 
Court  exclusively  belougs  the  consideration  and 
decision  of  the  question,  marriage  or  no  mar- 
riage, it  will  follow  by  a  necessary  coose- 
Queoce,  that  if  there  were  no  such  sentence  as 
tue  present  to  be  thrust  in  our  way,  and  to 
create  this  temporary  difficulty,  for  such  I  trust 
it  will  prove  to  be,  if  there  had  been  no  decision 
10  the  Spiritual  Court  at  All,  your  lordships 
would  only  have  been  in  the  possession  of  this 
'Cause  for  the  purpose  of  writing  to  the  bishop 
to  know  how  the  fact  stood,  and  from  his  certi- 
ficate to  take  yoor  ideas  of  the  question  which 
you  are  to  decide  upon.    The  gentlemen  must 
psaiotaln  not  duly  that  there  was  not  at  the 
common  )aw  any  thing  like  a  jurisdiction,  but 
that  this  statute,  which  means  in  terms  to  give 
a  jurisdiction,  has  not  in  point  of  effect  ^iven 
any.    I  am  at  a  loss  to  find  a  way,  consistent 
with  what  the  gentlemen  have  maintained,  to' 
deliver  them  from  that  consequence.     If  they 
insist,  that  no  temporal  court  has  a  power  to 
enqiili^  into  a  question  of  marriage,  it  will  go 
to  that  extent.    They  have  made  a  distinction 
between  those  cases,  in  which  the  question  is 
the  point  of  the  cause,  and  in  which  it  arises 
incidentally^.    The  question  does  not  arise  at 
all,  unless  it  arises  materially :  if  there  be  ariy 
thing  in  the  distinction,  let  us  see  a  little  how 
it  wul  help  this  argument.    Was  the  marriage 
the  gist  of  this  cause  in  the  Spiritual  Court  ? 
No :  the  lady  applies  to  the  Spiritual  Court,  as* 
soming  that  there  was  no  marriage,  complain- 
ing of  an  injury,  which  consists  in  the  circum- 
atance  of  a«  man  who  was  not  her  husband 
taking  to  himself  and  boasting  (as  a  man  would 
be  apt  to  boast  in  such  circumstances)  of  the 
honour  of  bearing  that  relation  to  her. 

This  cause  is  not  in  its  nature  a  question  of 
marriage,  but  of  defamation.  If  that,  which 
the  ladv  suggested,  bad  been  admitted  to  be 
the  truth  of  the  case,  he  would  have  been  to 
excuse  or  extenuate  his  offence,  just  as  the  na- 
ture of  his  case  would  enable  him  to  do,  by 
either  denying  that  he  had  boasted,  or  sUting 
what  had  led  him  into  it :  but  this  defendant 
flays.  No :  1  have  befd  that  language,  which 
you  call  boasting:  I  will  not  dispute  with  yon 
the  propriety  ouhat  appellation  :  I  hare  called 
this  lady  my  wife ; 'because,  whether  it  be  my 
good  or  ill  fortune,  she  is  my  wife.  It  is  for 
that  reason^  and  that  jreason  alone,  that  I  hare 
held  this  language,  which  Is  imputed  to  me  aa 
a  crime :  I  am  no  criminal  in  holding  this 
language,  for  that  is  my  situation,  and  Uiis  ia 
my  defence.  Tbua  it  is,  that  the  qaeition  of 
marriage  is  introduced  into  the  cause :  it  is 
insisted  upon  as  a  defence;  as  a  matter  ma- 
terial to  ber  defence  itii  that  the  qokation  of 


marriage  in  this  cause  arises.  *  Is  it  less  inci- 
dental or  more  direct  than  the  same  questioa 
arising  in  the  ordinary  way,  in  which  it 
arises  in  temporal  courts  ?  A  person,  chim- 
ing to  be  the  legitimate  son  of  his  father, 
commences  an  ejectment,  in  which  the  ques- 
tion of  legitimacy  turns  out  to  be  the  onl^ 
question  in  the  cause:  It  is  essentlail  to  his 
supporting  his  claim,  that  the  court,  who  are  to 
judge  of  it,  and  the  jury  that  are  to  decicfe  upon 
it,  should  be  satistiea  of  the  facts,  that  the 
claimant  is  the  eldest  and  the  legitimate  son  of 
the  father.  The  point  of  marriage  is  not  the 
point  of  the  suit  directly,  immediately,  osten- 
sibly, and  upon  the  face  of  the  record  in  that 
cause  ;  but  incidentally,  materiallyi  and  neces- 
sarily that  point  becomes  a  point  in  the  cause. 
Just  thus,  in  my  apprehension,  this  cause 
stands ;  and,  as  applied  to  this  cause,  the  ^n- 
tlemen  cannot  avail  themselves  of  the  distinc- 
tion between  the  jurisdiction  to  be  exercised  in- 
cidentally, and  to  be  exercised  directly,  upon 
the  subject  of  marriage.  One  of  the  lieamed 
doctors  represented  his  ideas  of  thisjuri^d^ctiou 
exercised  in  the  Spiritual  Court,  as  if  it  was  a 
jurisdiction  to  decide  Upon  an  abstract  question. 
I  am  persuaded  the  learned  doctor  in  the  use 
of  that  word  meant  only  to  say,  that  in  their 
forms  of  proceeding,  and  in  some  of  these 
causes  which  are  instituted  In  their  coorts,  the 
right  of  marriage,  in  contradistinction  to  the 
fact  of  marriage,  was  mofe  immediately  perti- 
nent than  in  some  of  theKf^roceedings  m  tem- 
poral courts  ;  which  to  be  sure  it  is.  In  any 
other  sense  of  the  word,  the  learned  doctor 
used  it  inaccurately  \  for  that  court,  any  more 
than  this  or  any  court,  has  no  jurisdiction  to 
try  abstract  questions  of  any  sort.  No  question 
ought  to  be  agitated  in  any  court  wbateveri 
unless  it  be  a  real  question  springing  from  a 
real  interest,  and  between  real  parties.  To 
agitate  anv  other  question  is  an  insult  to  the 
Court.  There  is  a  sense  in  wKich  the  Court 
may  be  said  to  have  agitated  this,  in  the  nature 
of  an  abstract  question ;  fbr  it  is  certainly  true, 
if  our  instructions  have  any  foundanon  in 
truth,  no  one  circumstance  of  the  actual  case 
of  the  partis  was  befora  the  Court,  or  made  an  j 
part  of  their  enquiry.  I  trust,  1  shall  be  thou^t 
to  have  done  enough  at  least  for  the  Eoclesiaa- 
tical  Court  in  admitting,  that  their  sentences 
are  equal  to  our  judgments ;  that  they  are  nnt 
entitled  to  more,  I  mav  safely  contend,  whea 
I  am  admitting,  that  they  are  entitled  to  aa 
much  attetttiou  as  is  due  to  a  decree  of  a  cour| 
of  equity  or  a  judgment  of  a  court  of  law.  In 
such  an  admission,  at  one  time  I  should  have 
been  thought  to  have  gone  much. too  fkr:  i 
trust,  the  leartied  doctors  will  forgive  me,  if  t 
cannot  carry  my  civility  any  farther.  God  be 
thanked  we  live  at  a  time,  when  a  better  un- 
derstanding of  the  subject,  and  a  more  liberal 
way  of  thinking  upon  titty  subject,  has  so 
far  abotbhed  the  ancient  differences  betw^a 
the  different  jodicaturea  in  this  country,  that 
we  and  the  learned  doctors  may  meet  to,- 
getherwitboatqaBrreUhig.    Theu:  proceeding! 
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ID  cases  IB  which  it  if  oompeteot  to  them  to 
proceed,  (ie8erve-4he  earoe  atleotioo  and  faith 
as  those  of  leniporal  courts.  This  apitears  to 
me  to  reduce  the  claim,  upon  the  part  of 
those  that  are  to  support  this  seoteooe,  pre- 
cisely to  thitf  situation  ;  and  it  is  impossible  to 
carry  it  one  jut  further :  it  is  ao  opinion  of  a 
court,  not  baviog^operior  or  exclusifo,  hut  bar- 
ing a  concurrent  jurisdiction  of  this  question ; 
having  competent  power  to  decide,  and  having 
no  powers  to  exclude  another  decision  else- 
where, where,  for  other  purposes,  criminal  or 
civil,  it  may  come  to  be  discussed,  according  to 
the  forms  which  those  different  judicatures 
usualljr  observe  in  their  proceedings,  totally 
unobstructed^  or  assisted  by  any  attention  to 
what  has  passed  in  any  otlier  judicature :  this, 
1  trust,  will  be  your  lordships*  judgment  upon 
the  question  agitated  between  us,  if  it  should 
be  material. 

My  lords,  I  Isid  in  my  claim  to  object  to  the 
•dmissibility  of  this  piece  of  evidence,  upon 
which,  if  1  should  have  the  good  fortune  to 
have  your  lordships*  concurrence,  the  subse- 
quent consideration  of  the  efiects  of  it,  if  ad- 
mitted, will  become  totally  immaterial.  I  deny, 
that  this  is  admissible  in  a  court  |,ike  this,  a 
court  qf  the  highest  crloiinal  jurisdiction  in 
this  country. 

My  lords,  it  is  so  familiar,  that  it  wouUI  be 
impertinent  to  that  part  of  the  Court  to  which 
I  have  the  honour  to  address  myself,  which  is 
more  particuWrly  conversant  in  the  forms  of 
proc^ing  in  courts  of  justice,  to  be  labom*- 
ing  to  prove,  that  when  a  subject  is  examined 
into  in  the  course  of  a  criminal  enquiry,  under 
the  form  of  an  indictment,  or  of  an  informa* 
tioo,  what  has  passed  or  may  pass  in  the  course 
of  a  civil  enquiry  upon  the  same  subject  and 
the  same  question,  is  not  only  not  regarded,  but 
18  not  admitted.  In  the  instance  that  wa%  put, 
and  manv  others  that  may  occur  to  some  of 
your  lordships,  it  is  perfectly  ootarious,  and 
therefore  neither  rsquires  argument  nor  proof, 
that  the  practice  is  certainly  so.  Let  a  man 
be  acquitted  in  a  court  of  criminal  jurisdiction, 
it  does  not  preclude  a  party,  complaining  of  an 
iiyury  arising  from  that  act,  which  in  a  crimi- 
jDal  coort  has  been  presented  as  a  crime,  from 
seeking  redress  for  the  civil  injury  ;  and  wice 
vtrm,  the  fate  of  sqch  an  action  cannot  be  en- 
quired into,  much  less  cannot  it  preclude  the 
proceedings  m  a  subsequent  criminal  enquiry, 
taking  its  rise  froib  the  same  act.  It  has  be^n 
enquired  into  in  a  court  of  one  description,  it 
is  now  enquiring  into  in  a  iourt  of  anothqr 
description* 

My  lords,  one  leason  f  there  are  otherS|  but) 
one  reason  why  courts  ot  criminal  jurisdic^ 
40  not  admit  any  aoeonnt  of  what  has  passed 
upon  the  agitation  of  the  question  in  a  court  of 
.civil  jucisdiction  may  be,  the  li^ility  to  fraud 
9ad  oullusioo.  I  sm  not  now  arguing  upon  the 
fact  of  collusion  in  this  case :  but  it  is  obviotts 
thai  if  this  wpuld  do,  if  the  sentence  of  a  eonrt 
Af  mcb  jnrisdictbn,  whether  ecclesiastical  6t 
lemporal^  wUI  ptecinde  a  crimiaal  eaqah-y ,  the 


receipt  is  of  ample  use ;  and  all  men  may,  if 
they  please,  cover  themselves  against  the  penal 
conseauences  of  their  crimes  by  instituting  a 
friendly  suit.  Some  such  we  have  known  to 
have  Ceen  so  conducted  as  to  escape  the  atten- 
tion of  the  judges,  who  have  not  found  out,  till  . 
after  tlie  cause  has  been -decided,  that  the  cause 
has  been  collusive.  Cases  of  this  sort  are  wp 
open  Xo  fraud  and  collusion,  that  for  this  rea* 
son,  if  there  were  no  other,  the  courts  of  cri- 
minal jurisdiction  will  always  reject  such  evi* 
deuce.  I  do  not  know  that  case  has  yet  ex- 
isted, where  any  person  has  done  so  strange  a 
thing,  as  to  pot  it  in  the  power  of  the  Court  to 
receive  or  reject  by  offering  such  evidence. 
Your  lordships  have  had  cited  to  you  a  case, 
.which,  having  been  treated  as  it  deserves,  need 
not  be  ^peated  by  me ;  the  case  of  the  King  ^ 
and  Vincent.  If  it  were  possible  to  suppose 
that  case  criuld  be  law,  that  supposition  is  re- 
moved, when  your  lordships  are  told  that  |i  dif- 
ferent opinion  upon  the  same  point  has  been 
held  by  the  judges  that  have  succeeded  in  the 
same  court,  and  to  whose  knowledge  or  ability 
nobody,  that  knows  who  they  are,  would,  I 
believe,  object.  The  last  of  these  cases,  the 
•King  and  Stirling,*  1  am  aware,  may  be  at- 
tempted to  be  £stinguisbed,  and  for  what  I 
know  the  first  of  them,  may,  by  saying  that  the 
question  did  not  occur,  the  objection  was  not 
taken  in  either  of  these  cases ;  but  your  lord- 
ships knowing  before  whom  those  criminals 
were  tried,  will  believe  that  no  siicli  objection 
would  have  escaped  thesejudges,if  It  had  beea 
founded  in  law,  although  no  counsel  objected 
to  it,  or  although  the  criminals  perhaps  had  not 
the  assistance  of  counsel ;  therefore  1  consider 
that  case  as  fairly  dismissed,  and  the  subse- 
quent eases  as  carrying  an  authoritT  upon  oujr 
side  that  more  than  overturns  it :  but  I  do  nojt 
conceive,  that  even  this  was  wanting ;  for  the 
instrument  in  the  case  of  the  King  and  Vincent 
has  no  resemblance  to  the  sentence  now  offer* 
ed ;  it  was  an  official  instrument,  necessary  to 
give  sanction  to  a  legal  right  Letters  of  ad* 
ministmtion,  oraprolmte,  may  be  admissible; 
but  it  does  not  by  any  means  follow,  that  ^ 
sentence  like  this  is  admissible  here :  if  it  be,  it 
must  be  equally  admissible  on  all  sides.  The 
gentlemen  argue,  that  your  lordships  should 
receive  it,  should  ect  upon  it,  should  coddude 
upon  it.  Why  ?  Because  it  is  a  sentence  re- 
scinding the  marriage,  declaring  that  there  wu 
no  marriage ;  that  is  the  import  of  this  sen* 
tenoe,  and  theiefore  it  operates  in  their  favour^ 
and  therefore  it  happens  that  they  produce  it. 
Let  me  invert  the  case ;  let  me  suppqse,  that 
when  this  lady  instituted  that  suit,,  the  party, 
who  waa  the  object  of  it,  had  supported  that 
defence,  as  we  cooeeive  he  was  very  well  able 

*  JSee  this  case  in  Lesch*s  Cr.  Cas^.  And 
note  the  remark  adopted  by  him  from  Dr.  CaU 
vert's  argument,  iafra^  p.  539,  that  in  that 
case  the  probate  had  not  at  the  sime  of  the 
trial  Veen  recaltod.  .  See,  also,  £ast'a  PL  Cr. 
cb.  19,8.43. 
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to  bafe  done,  and  that  in  consequence  the 
caoae  had  ended  in  a  declaration  or  a  sentence, 
that  there  was  a  marriage  :  in  that  case,  would 

.it  have  been  efidence  upon  the  part  of  the  pro- 
secutor? Would  it  have  been  attended  with 
those  consequences  which  they  are  claiming^ 
for  it  now  upon  the  part  of  the  person  prose- 
cuted? Would  your  lordships  have  endured, 
that  the  prosecutor  should  have  come  here  to 
Support  this  indictment  by  no  other  evidence, 
than  the  production  of  a  sentence  in  a  suit  like 
this  in  the  Spiritual  Court,  by  which  that  court 
liad  determined  Mr.  Hervey  and  the  lady  he 
had  married  were  husbauil  and  wife  ?  Can  I 
possibly  state  it  to  any  mind  that  comprehends 
It,  that  does  not  at  the  same  tinie  revolt  at  the 
apparent  hardship  and  injustice  of  such  an 
idea  ?  And  yet  is  there  any  thini^  more  true, 
than  t^dt  a  record  cannot  be  evidence  of  one 

'  tide,  which  would  not,  if  it  had  imported  the' 
reverse,  hare  been  evidence,  and  with  equal 
forcQ,  of  the  other  ?  I  conceive  it  to  be  one  of 
the  fundamental  rules  to  determine  what  evi- 
dence of  this  nature  is  or  is  not  admissible,  that 
if  it  could  not  have  been  admitted  on  behalf  of 
the  party  objecting  to  it,  supposing  its  import 
had  been  favourable  to  him,  so  neither  shall  it 
be  admitted  on  the  part  of  the  person  propos- 
ing it.  I  trust  I  may  be  warranted  in  pre- 
•uming  that  your  lordships  think  as  f  do ;  that 
in  order  to  support  this  indictment  something 
more  than  such  a  sentence  would  be  required 
from  us;  and  that  the  legislature  in  making 
this  new  provision  meant,  that  the  fact  should 
be  enquired  into,  as  all  oth^r  facts  are  enquired 
into ;  that  the  relation  should  be  proved  by 
those  who  were  witnesses  to  it,  by  those  who 
cat)  prove  the  confession  of  the  parties  to  it,  or 

'by  those  who  can  give  such  other  evidence  as 
courts  of  criminal  jurisdiction  are  authorised  to 
vet  upon.  Can  any  thing  then  be  more  ob- 
viously unsuitable  to  any-  ideas  of  justice,  than 
that  (he  enquiry  should  be  precluded  by  a  re- 
cord in  favour  of  one  of  the  parties,  which 
Alight  have  been  as  favonrable  to  the  other 
i»arty,  and  which,  if  it  had  been,  would  not 
liave  been  regarded? 

If  your  lordships  think  fit  to  admit  this  evi- 
dence, and  b^  so  doing  to  raise  a  question  upon 
the  effects  of  it,  the  gentlemen  argue  with  some 
appearance  of  triumph,  that  this  kind  of  sen- 
tence is  conclusive,  for  that  there  are  various 
instances,  in  which  sentences  of  these  courts, 
in  which  judgments  of  other  courts,  have  been 
held  conclusive.  For  this  purpose  your  lord- 
ships are  furnished  with  a  great  string  of  cases, 
iMme  of  condemnations  in  the  court  of  Exche- 

'  quer,  some  even  from  boards  of  Excise,  some 
from  courts  of  Admiralty,  some  from  domestic 
and  some  from  foreign  courts.  There  has 
existed,  and  fitly  e^^isted,  such  a  comity  in  the 
practice  of  one  court  towards  the  proceedings 
•f  another,  that,  whether  the  court  be  foreign 
6t  d<ymestic,  the  courts  presume,  that  what  la 
done  is  rightly  done,  that  there  has  been  nu 
cotlHsion,  that  there  has  been  no  fraud,  that  the 
j  udgmeat  aad  tleai^a  »  wbat  it  ought  to  bC;  the 


effect  of  an  adverse  suit  between  adverse  par- 
ties. Presuming  the  effect  of  such  sentences, 
such  decrees  and  judgments,  in  civil  cau^  to 
have  been  what  it  has  been  stated  to  be,  it 
must  h&ve  been  upon  the  supposition  and  upon 
the  presumption  that  the  sentence  or  the  decree 
has  been  fairly  and  rightly  obtained ;  but  if 
this  degree  of  conclusiveness  were  allowed  to  it 
in  criminal  cases,  if  such  a  sentence  were  al- 
lowed to  be  conclusive,  where  the  parties  are 
unprepared  in  point  of  evidence  to  impeach  it, 
and  if  such  were  allowed  to  be  the  effect  of  it  id 
such  a  case  in  courts  of  criminal  jurisdiction,  it 
would  obstruct  the  course  of  justice  in  a  thoo- 
sand  instances,  and  in  effect  operate  to  the  re- 
peal of  this  and  many  other  wh^esome  laws. 
In  this  instance  the  mischief  would  be  too  great 
if  the  policy  of  t(iis  law  be  questionable,  if  that 
which  we  call  a  crime  is  an  innocent  action. 
If  there  is  no  impropriety  in  the  practice  now 
brought  under  your  lordships'*  consideration,  if 
polyifamy  deserves  encourageibent  instead  of 
a  check,  then  in  another  character  your  lord- 
ships wil)  do  well  t6  repeal  the  act ;  but  do  not 
do  it  in  your  judicial  character. 

My  lords,  cases  may  be  supposed,  and  we 
are  in  a  situation  that  authorizes  us,  nay,  not 
only  authorises  but  requires  us  |o  suppose,  tiia 
grossest  cases  lliat  our  imaginations  can  fur- 
nish. It  is  not  difficult  to  suppose  a  case,  in 
which  the  directest  fraud  upon  the  Court  may 
be  practised  by  means  of  the  grossest  pemiry^ 
and  yet  through  the  collusion  of  the  parties  it 
may  be  managed  with  so  much  dexterity,  that 
it  would  be  impossible  to  get  at  them ;  and  ia 
all  these  instances  the  effect  I  am  now  deprcf- 
cating'wonld  be  of  course  let  in  upon  the  cri- 
minal jurisdiction  of  this  country. 

My  lords,  I  am  persuaded  your  lordships 
will  not  do  this.  In  what  I  have  said  upon  this 
poiot,  I  have  anticipated  in  part  the  question 
which  I  stated  as  the  third  in  the  order,  ia 
which  I  purposed  to  consider  the  argument  oa 
the  part  of  the  lady  at  the  bar.  All  her  coun- 
sel have  attempted  to  contend  for  the  conclu- 
siveness of  this  sentence;  snd  they  all  mean,  I 
presume,  to  insist  upon  it  as  precluding  an  en- 
quiry into  the  mode  of  obtHining  it.  The  other 
learned  gentlemen  will  excuse  me,  if  I  seem  to 
havef  be«i  less  attentive  to  what  fell  from  them, 
than  to  the  second  counsel  on  the  part  of  the 
lady.  The  fact  is,  I  heard  him  mtire distinctly 
than  those  who  preceded  or  followed  him.  He 
chose  to  consider  this  act  as  not  having  created 
a  new  offence,  hot  as  havitig  sirofily  varieil  the 
punishment  aad  mode  of  trial  of  a  known  of- 
fence, which  existed  as  the  law  stood  then.  I 
am^  a  loss  to  comprehend,  in  what  sense  this 
dan  be  considered  as  having  not.created  a  new 
offence.  This  act  declares  something  to  be  a 
felony,  which  before  was  no  felony.  This  act 
creates  that  to  be  a  felon v,  enquirable  into  iii 
the  way  in  which  other  felonies  are  by  law  e»« 
quirable  into,  in  a  case  that  was  before  only 
cognizable  as  an  offence  against  tbe  canon  law^ 
and  enquirable  into  iu  a  suit  which  had  no- 
thing for  its  o^eot  bitt  tbe  sjpiritaai  ioterest  tf 
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ihe  party.  I  coDceire  it  to  be  a  new  offence  in 
the  Mnoe  sense,  in  wbicb  almost  all  the  statut- 
able offences  in  this  country  are  new  offences. 
Tbis  act  has  not  only  created  a  new  offence, 
but,  as  I  conceive,  abolished  an  old  one ;  for  I 
doubt  whether  it  be  now  competent  for  an  ec- 
clesiastical coort  to  proceed  to  enquire  into 
offences  of  tbis  sort,  if  it  were  (as  hss  been 
supposed)  their  practice  before  this  act.  By 
the  custom  of  London,  a  certain  species  of  de- 
ftmation  is  actionable  there;  and  upon  that 
ground  the  temporal  courts  proceed  in  grant- 
iogf  prohibitions  to  stay  proceeding's  of  thB  Spi- 
ritual Court  in  such  cases ;  so  1  apprehend  the 
courts  would  do  here,  if  the  Spiritual  Court 
proceeded  *  pro  salute  animte*  in  a  case  of  po- 
lyfi;amy.  My  learned  friend  assumed,  that 
tbis  sentence  would  stop  the  proceeding  of  such 
a  cause  in  the  Ecclesiastical  Court,  but  re- 
ferred to  the  learned  doctors  to  make  it  ont ; 
which  the  learned  doctors,  I  presume,  not  Uk- 
ios^  the  reference,  forgot  to  attempt:  so  it 
stands  as  a  point  assumed,  but  not  proved,  that 
the  Spiritual  Court  would  at  this  time  entertain 
such  a  suit,  and  that  its  progress  would  be 
stopped  by  such  a  sentence.  Your  lordships 
heard  a  very  pathetic  description  of  the  melan- 
choly situation  in  which  the  lady  will  stand 
under  this  sentence,  if  this  prosecution  pro- 
ceeds, and  in  consequence  of  it  she  should  be 
treated  in  the  disagreeable  way  to  which  the 
act  exposes  her.  She  will  nevertheless,  it  has 
been  said,  after  haviuflr  been  punished  as  a  mar« 
ried  woman,  be  totialv  destitute  of  any  ad- 
vantage in  present  or  future  of  that  marriage ; 
she  can  neirer  claim  any  conjugal  rights,  nor 
(if  her  circumstances  did  not  preclude  the  ne- 
cessity of  her  seeking  it)  could  she  conipel  any 
niaiotenance  from  this  gentleman  during  his 
life-time,  nor  can  she,  if  she  survives  tbis  sup- 
posed husband,  support  any  claim  to  his  for- 
tune. 

My  lords,  the  husband  is  in  the  same  la- 
mentable situation:  it  is  equally  incompetent 
to  him,  while  this  sentence  stands,  to  derive 
any  advantage  in  point  of  comfort  during  her 
life-time,  or  in  point  of  succession  upon  the 
death  of  the  lady.  It  may  be  so ;  but  if  it  is 
so,  it  will  not  be  the  effect^f  the  judgment 
your  lordships  will  he  to  pronounce:  it  is  the 
effect  of  thoee  practices  between  the  parties 
which  have  produced  this  sentence,  and  which 
.have  made  this  their  situation  and  their  state. 

My  lords,  it  will  be  time  enoagli  to  consider 
this  question,  when  the  case  arises.  If  ever 
this  lady  should  r«-assume  an  inclination  to 
establish  that  relation,  which  in  this  snit  she 
has  thotiifht  good  to  disclaim  ;  or  if  it  should 
ever  be  the  pleasure  of  the  earl  of  Bristol  to 
coimect  himself  again  with  this  lady  under  the 
relation  of  an  hiwband ;  it  will  then  be  time 
enough  to  enquire,  what  they  can  or  cannot 
make  of  such  a  claim,  dr  what  the  impedi- 
nients  are,  which  they  will  have  to  remove  in 
«rder  to  establish  that  cfaim.  As  neither  Of 
these  cases  are  very  likely  to  arise,  it  is  imma- 
terial ta  go  further  into  the  enquiry  of  what 
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may  probably  or  possibly  be  the  consequeno« 
of  them.  It  occurred  to  the  learned  gentle- 
man to  consider,  that  it  was  very  possible  be 
might  be  led  by  this  train  of  reasoning  into  the 
consideration  of  the  effect  of  the  collusion. 
Your  lordships  wilt  permit  me  to  remark,  that 
the  learned  gentleman  who  spoke  first  upon 
that  side  of  the  queistion,  chose  to  be  perfectly 
silent  upon  this  head.  He  did  n6t  seem  to 
know  that  it  would  be  likely  to  occur  to  us  in 
the  consideration  of  this  sentence  to  suggest, 
that  it  was  collusive ;  for  unless  it  were  by  an 
allusion  to  the  case  of  Hatfield  and  Hattield» 
the  notion  of  collusion,  as  making  a.  part  of  this 
question,  did  not  seem  to  have  occurred  to  him. 
Mr.  Mansfield  saw  the  certainty  of  the  colla- 
sion  being  introduced  bto  the  argument:  to 
obviate  it,  he  used  three  cases,  two  that  had 
been  mentioned  before,  and  a  third  he  intra- 
duced  for  the  purpose.  The  first,  in  the  or- 
der of  time,  was  the  case  of  Renn  in  my 
lord  Coke,  which  whoever  reads,  will  see 
that  the  only  point  determined,  and  the  only 
point  to  be  determined  in  that  case,  was, 
that  it  was  not  competent  for  the  party  to 
traverse  an  offence  that  had  been  found  against 
him:  all  the  rest  is  that  sort  of  lucubratioa 
which  adorns,  and  in  many  instances  improves, 
the  reports  of  that  learned  judge  of  the  deci- 
sions of  his  own  time.  And  this  is  the  use  that 
is  attempted  to  be  made  of  this  part  of  the  argu- 
ment; that  it  was  founded  in  falshood,  and 
therefore  was  upon  the  face  of  it  cojiusive* 
The  falshood  was,  that  the  party  was  in  a  con- 
dition, as  it  turned  out  by  subsequent  enquiry 
to  have  made  a  better  case  than  he  did  make  ; 
and  from  thence  it  is  to  be  taken  for  granted, 
that  of  purpose  and  design  he  abstained  from 
making  that  case  that  he  did  not  make.  Your 
lordships  know  better  the  nature  of  business, 
than  from  such  a  circumstance  to  infer  a  fraud : 
the  best- bottomed  causes  of^en  miscarry  for 
want  of  that  evidence,  without  which  they  can- 
not he  supporteo.  The  next  case,  that  of  Mor- 
ris and  Webber,  from  Moore's  Reports,  seems 
to  me  to  he  still  less  material  or  useful  to  tb« 
purpose  for  which  it  is  produced ;  that  was  the 
case  of  a  divorce  *  propter  impotentiam  viri.* 
The  parties  marrying  afterwards,  frilit  of  eacfl 
of  these  marriages  was  the  birth  of  children. 
Perhaps  it  may  occur,  that  that  circumstance 
did  not  afford  a  very  decisive  and  conclusive 
proofof  the  negative  of  the  ground  upon  which 
that  decree  was  pronounced :  it  is  not  an  im* 
possible  case,  that  what  had  happened  might 
happen,  although  the  divorce  was  perfectly 
well  founded  in  point  offset.  *  But  suppose  it 
were  taken  for  granted,  tiiat  the  child  must  of 
necessity  be  the  issue  of  a  man  who  had  been 
divorced  *  propter  im|»otentiam ;'  vet  that  it 
must  of  necessity  he  interred  from  thence,  that 
this  sentence  was  coltusively  obtained,  remains 
to  be  made  out  I  conceive  that  this  case,  any 
more  than  the  one  that  preceded  it,  does  not 
afford  a  colour  to  say,  tliat  thequestion  of  oollu- 
sion  and  the  competency  of  going  into  the  ques- 
tioo  «f  ooUuskm  occmred  to  the  court  in  eiihte 
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of  these  IwjO  c«iet.  lo  the  caee  of  Hatfield  aod 
Hatfield,  a  man,  vho,  aoder  colour  of  being  the 
buahaod  of  the  womao,  had  takeu  opqo  him  io 
release  some  interest  which  she  was  entiUed  to, 
aod  he  claimed  to  he  entitled  to  io  her  right, 
and  the  question  turned  upon  the  eSect  of  that 
notion :  there  was  afterwards  a  sentence  be- 
tween the  parties  against  the  marriajBre ;  whe- 
ther the  means  to  obtain  it  were  fair  or  foul, 
fraudulent  or  otherwise,  we  are  left  to  guess 
at.  Your  lordships  will  not,  I  presume,  adopt 
all  the  printed  reasons,  good,  had,  or  indif- 
ferent, that  are  offered  tp  your  lordships  at  the 
close  of  your  printed  cases.  Your  lordships' 
predecessors  in  that  case  could  do  no  otherwise 
than  they  did :  they  saw,  that  the  decision  in  the 
court  below  was'right^and  upon  that  ground  they 
affirmed  the  decree.  Now,  what  was  the  thing 
decreed,  and  the  point  in  controversy  between 
the  parties  ?  The  man,  while  he  passed  for  this 
lady's  husband,  took  upon  him  to  release  an 
interest,  which  it  was  not  competent  for  him 
Io  release,  whether  he  had  or  not  that  character, 
the  subject  of  the  release  being  a  legacy,  left 
to  her  under  a  will,  in  such  terms  as  operated 
to  give  her  in  equity  a  separate  interest.  1 
need  not  opntend,  that  in  a  separate  interest  of 
the  wife  the  husband  cannot  oontroul  or  de* 
/  priTe  the  wife  of  it  by  any  release  of  his.  A 
court  of  equity  had  decided  against  the  party 
claiming  under  the  release,  which,  according 
td  the  seUled  doctrine  of  courts  of  eouity,  it 
was  eqnally  bound  to  do,  whether  the  party 
releasiiig  had  or  had  not  married  the  woman 
whose  interests  were  |o  be  affected  by  it ;  and 
the  qnealion  (husband  or  no  husband)  was  just 
as  foreign  to  the  merits  of  that  decision,  as  any 
thing  that  could  be  Ulked  about  in  the  cause. 
Totally  therefore  laying  out  of  the  question 
all  that  had  been  said  upon  the  subject  that 
was  not  necessary  to  the  decision  of  the  case, 
the  House  of  Lords  affirmed  the  decree  of  the 
court,  because  they  saw  it  had  rightly  decided 
the  only  point  in  controrersy  oetween  the 
parties.  These  then  are  the  cases,  upon  the 
ground  of  which,  and  upon  the  ground  of 
which  alone,  (for  I  hare  not  been  able  to 
eollefA  a  fourth)  your  lordships  are  desired  |o 
decline  doing  that  in  this  instance,  which 
wa  contend  your  lordships  are  bound  in  jus- 
tice to  do ;  tbm  is,  to  let  us  into  the  enquiry 
by  what  means  this  sentence  was  obtained. 
Tha  ffentlemaa,  particularly,  who  made  this 
use  of  these  three  cases,  could  not  forget  the 
familiar  practice,  which  he  is  a  witness  to  every 
day  of  the  year,  of  impeaching  the  judgments 
of  the  courts  of  law,  wheofver  they  are  im- 
peachable upon  the  foundation  of  fraud  and 
covin.  1 1  never  ocxsurred  to  a  court  in  which  such 
a  question  arises  to  refor  the  party  who  makes 
a  complamt  of  a  judgment  so  obtained,  to  the 
conrt  m  which  it  was  obtained,  or  to  direct  him 
to  institote  asuit  to  get  rid  of  it ;  he  impeaches 
it  just  when  it  affects  him,  and  not  further  than 
Mil  affKts  him;  beyond  that, it  is  a  matter 
af  perfect  indifTerenoe  to  him,  whether  it  stands 
tr  lallp;  for  the  parpoae  of  doing  that,  wb^Dh 


alone  hfe  is  iolerested  in  doing,  the  party,  who 
would  otherwise  be  pceiudii:^  by  such  a  judg- 
ment, is  constantly  and  daily  permitted  to  say, 
that  this  was  a  judgment  obtained  by  covin : 
this  allegation  is  usually  formed  into  an  issue, 
and  if  that  issue  is  delermined  in  bis  favour, 
though  the  judgment  stands  as  to  every  otb«rr 
person,  quoad  him  it  is  avoided  in  the  manner  we 
are  ready  to  avoid  this  sentence.  It  was  said, 
that  the  reason  why  creditors  are  permitted  so  to 
avoid  judgments  set  up  to  their  prejudice  by 
exe^ntors  or  administrators,  who  seek  to  cover 
effects  in  their  possession  by  false  judgments, 
is,  because  these  people  dtiunot  be  relieved  in 
any  other  form ;  it  cannot  be  referred  to  any 
other  court.  1  ain  perfectly  content  to  take 
that  as  the  principle ;  then  it  remaias  in  order 
to  suppqrt  this  distinction,  for  the  learned  gen- 
tlemen among  them  to  make  out,  that  it  is 
competent  to  bis  majesty  to  make  himself  a 
party  to  this  suit  in  the  Spiritual  Court,  or  to 
institute  there  by  his  proper  officer,  a  new  suit 
to  get  rid  of  this  sentence.  The  gentlemen 
have  not  attempted  it ;  it  would  be  ridiculous; 
and  I  fancy. 1  may  presume  it  will  not  be  at- 
tempted :  it  is  not  competent,  much  leas  ne- 
cessary, fur  the  king  or  his  law-officers  to  go 
into  that  court  for  a  purpose  so  idle  as  this. 
Taking  this  then  to  be  the  reason  why  it  is  ad- 
mitted in  civil  causes  to  creditors  to  get  nd  of 
judgments,  by  whioh  they  are  attempted  to  be 
injured,  by  shewing  thattney  were  collusive  aud 
fraudulent,  does  it  not  follow  by  parity  of  rea- 
son, that  it  is  equally  proper  that  the  same  thing 
should  be  done  here,  supposing  that  your  lord- 
ships sliould  for  a  moment  forget  this  to  be  in  a 
criminal  cause,  in  which  the  reasons  tor  so  doing 
are  so  much  the  stronger  P  Another  distinction 
between  this  case  and  that  was  attempted.  It 
was  said,  this  is  not  the  case  of  a  third  person 
complaining  of  an  injury  arising  by  a  sentence, 
and  wishing  to  avoid  it  so  far  only  as  it  afiects 
biro ;  but  it  is  a  suit  instituted  for  overturning 
the  sentence.  1  apprehend  it  is  not  so ;  we 
contend  for  nothing  but  to  lay  this  sentence  out 
of  our  way,  as  applied  to  the  present  subject ; 
just  as  you  lay  out  of  the  way  a  judgment  be- 
tween A  and  B  where  it  is  attempted  to  ha 
used  to  the  pr^udice  of  C.  After  yonr  lord- 
ships have  convicted  this  lady,  if  in  the  resnlt 
of  the  enquiry  it  should  he  proved,  that  soch 
is  the  justice  of  the  case,  I  do  not  know  that 
the  verdict  or  the  judgment  in  this  case  will  he 
evidence  upon  an  enquiry  into  the  same  foots 
for  another  purpose.  If  the  result  of  the  pre- 
sent enquiry  is  understood  Io  establish  tha 
marriage,  and  to  nullify  the,  sentence,  it  is  he- 
cause  the  sentence  is  in  its  nature,  when  it 
comes  to  be  enquired  iqto-,  really  and  truly  null 
and  void :  not  because  that  such  is  the  effect  of 
any  operative^  powar  and  force  that  belong  to 
your  lordships'  conviction.  Yhis  is  not  a  pro- 
secution for  the  aanullinff  of  that  sentence ; 
this  is  a  prosecution  to  su^ect  the  party  to  tha 
punishment  which  is  by  law  due  to  the  offence 
upon  her :  it  cannot  be  attended  with  ai^  other 
pqasihte  i^QMcqueno^.    Upon  tb«  samn  groa&il 
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tint  the  seotence  is  attempted  to  he  impeached 
here,  it  may  be  impeached  every  where,  except 
by  the  parties,  ivho  may  perhaps  bare  jire- 
duded  tbemaelTes  by  their  condact  from  im- 
peacbinii^  it. 

My  fords,  as  there  are  do  authorities'  on  the 
one  side,  it  remains  for  a  moment  onty  to  ob- 
lerre,  that  there  are  authorities  on  the  other 
*  fide:  as  applied  to  civil  cases,  ttvo  hare  been 
meotiooed.  The  good  sense  of  both  the  au- 
thorities, particularly  of  one,  I  should  appre- 
hend estaolisbes  this  proposition  clear  of  all 
controTersy ;  for,  when  in  the  case  of  the  ac- 
tioo  sgainst  Constantia  Phillips,  of  famous 
memory,  it  was  determined,  that  whatever  ob- 
jectiods  would  avoid  a  judgment  in  a  court  of 
common  law,  would  be  sufficient  to  overturn  a 
leDteoce  in  the  Spiritual  Court,  but  none  other ; 
one  should  have  imagined  that  the  proposition 
carried  with  it  so  much  good  sense,  that  all  the 
world  should  feel  it  and  adopt  it.  The  Scotch 
esse  is  by  the  highest  authority,  and  there  the 
true  use  that  is  to  be  made  of  a  judgment  in 
another  court  is  ascertained  and  limited  ;  it 
is  evidence;  it  is  strong  evidence ;  but  it  re- 
mains to  be  explained ;  and  still  more,  it  re- 
mains to  be  laid  out  of  the  case  in  a  cause  like 
this,  sod  in  a  case  like  that  of  Phillips,  where 
there  existed  a  ground  to  impute  collusion  and 
fraod  to  it.  I  si  Phillips's  case,  it  was  not  per- 
mitted to  her  to  avail  herself  of  that  collusion 
tod  that  fraud.  Why  ?  Because  it  was  a 
fraud  of  her  own.  But  the  learned  judge, 
when  be  refused  to  permit  ber  to  impeach 
that  leutence,  which  she  had  obtained  by  col- 
lusion and  fratid,  adds,  according  to  JMr.Ford*s 
manoscript  note,  that,  *'  as  against  all  others, 
whatever  objections  would  avoid  a  judgment  in 
a  court  of  law ,  would  be  sufficient  to  overturn  a 
sentence  in  the  Ecclesiastical  Court."  We 
desire  to  overturn  this  sentence  upon  no  other 
grounds,  thasi  sentences  and  judgments  in 
courts  of  lai^  are  every  day  overturned  bv : 
they  most  continue  to  be  so  overturned  in  fu- 
ture, as  long  as  there  continues  to  be  any  at- 
tention to  truth  and  justice,  in  the  decisions  of 
courts  of  iudicature.  1  do  apprehend,  that 
jour  lordships  will  not  think,  that  I  take  an 
improper,  freedom  with  the  sentence,  or  the 
Court  whose  sentence  it  is,  by  desiring  that 
your  lordships  will  by- and- by  form  an  opinion 
of  the  purity  of  their  proceedings  by  the  speci- 
men that  we  shall  give  you  of  them,  when  we 
come  to  state  and  prove  the  means  by  which 
this  sentence  was  procured  ;  and  then  perhaps 
your  lonlsbips  will  see  no  reason  for  raising  it 
ahove  the  level  of  other  courts,  on  which  we 
are  content  to  leave  it.  With  your  lordships' 
permission,  I  would  supply  an  omission  I 
meant  to  have  stated  in  its  proper  place ;  the 
case  of  Robins  and  Crutchley.  A  Mrs.  Robins 
commenced  an  action  of  Jovfer,  claiming  a 
^are  of  the  succession  to  ber  supposed  bus- 
oaad  BIr.  Robins :  this  lady  bad  been  claimed 
to  be  the  wife  of  a  sir  William  Wolseley .  Sir 
William,  upon  thesupposition  that  she  was  his 
wife,  had  toatitoted  a  suit  Id  the  Spiritual  Com-t, 
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probably  with  an  Intention  to  git  rid  of  ber, 
charging  her  with  having  committed  aduftery 
with  Robins :  in  the  course  of  (hat  enquiry  in 
the  Spiritual  Court,  it  came  out  to  the  satisfac- 
tion of  th^  Court,  that  she  waft  the  wife  of 
Robins  and  not  of  sir  William:  This  sentence 
was  introduced  in  pleading  io  this  canae  of 
dower  for  tlie  purpose  of  repelling  a  denial  oti 
the  partof  the  heirs  of  Mir.  Robins,  that  sh« 
bore  any  relation  to  them  or  to  their  ancestor, 
To^  that  replication  there  was  a  demurrer, 
which  brought  under  consideration  of  the  court 
of  Common  Pleas  the  effect  of  this  sentence  so 
pleaded.  The  opinion  of  the  court  of  Commoa 
Pleas  was  to  allow  that  demurrer ;  and  though 
the  \mni  decided  may  perhaps  be  only  this, 
that  that  sentence  could  not  avail  the  party  ia 
that  form  of  pleading;  yet  1  conceive  that 
point  must  be  ver^  erroneously  decided,  if  th« 
sentence  were  ot  the  description  which  has 
been  attempted  to  be  passed  upon  your  lord« 
ships :  for  if  it  had  been  understood  to  be  con* 
elusive  and  preclusive  of  all  further  enquiry, 
most  undoubtedly  it  would  have  been  a  proper 
subject  to  be  introduced  in  pleading  as  a  rar  to 
any  farther  enquiry.  Your  lordships,  by  look- 
ing into  the  only  report  in  print  of  that  caao 
(Mr.  Serjeant'  Wilson's)  will  find,  that  tho 
learned  judges  of  the  Common  Pleas,  who  de- 
cided jt,  seemed  to  be  agreed  in  thinking,  thai 
it  was  very  far  from  ap  established  point,  that 
Aiis  sentence  was  conclusive,  that  the  question 
Could  only  be  tried  upon  the  issue  ne  unguu 
accoupUy  which  your  lordships  know  to  be  tho 
only  proper  issue  in  a  question  of  dowejr,  and 
that  issue  must  be  determined  by  the  bisbop'i 
certiScate.'  Now  we  are  told  that  this  sentence 
ia  just  equivalent  to  the  certificate  of  a  bishop : 
this  was  so  far  from  being  the  opinion  of  that 
court,  that  they  leave  to  the  bishop  to  judges  fur 
himself,  what  regard  he  would  pay  to  that  aen* 
tence  on  the  point  which  he  was  to  certify. 

Dr.  Harrii.  My  lords ;  It  would  ill  become 
me  at  this  time,  after  the  points  which  hare 
been  proposed  have  been  so  fully  discussed  bj 
the  gentlemen  who  have  gone  hefore  me»  to 
take  up  much  of  your  lordships'  time. 

There  are  two  questions,  as  I  trnderstand, 
before  your  lordships. 

The  first  of  them  is,  whether  a  sentence  in  a 
cause  of  jactitation  can  be  given  in  evidence,  an 
an  absolute  bar  to  a  prosecution  by  the  king? 
and  the  other  is,  svbether,  on  supposition  that 
d  sentence  in  a  cause  of  jactitation  can  be  ffivea 
in  evidence,  it  will  afiford  a  complete  defence, 
so  that  no  proofs  whatever  can  be  admitted 
al\erwards  in  order  to  counteract  and  impeach 
that  sentence  ? 

How  these  questions  come  before  your  lord- 
ships, whether  properly,  or  improperly,  is  not 
for  me  to  aiigue.  It  is  out  of  my  profession  to 
say  any  thing  about  them ;  but  as  the  gentle- 
men on  the  other  ^de  have  been  permitted  to 
state  them  and  argne/On  them,  it  is  certainly 
necessary  that  they  should  also  be  dlsciiised  bjr 
the  counsel  for  the  prosecution. 
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Id  regfard  to  the  first  qaestioD,  I  shall  not 
trouble  your  lordships  long,  because  the  dis- 
eiissioD  of  it  relates  principaHy  to  the  practice 
of  courts  of  law,  hut  shall  more  particularly 
attach  myself  to  the  consideration  of  the  se- 
cond ;  a^  1  shall  in  so  doinff  have  an  opportu- 
nity to  say  a  word  or  two  m  answer  to  what 
the  gentlemen  have  urged  on  the  other  side, 
who  are  of  the  same  profession,  and  practise  in 
the  same  courts  where  1  haTe  the  honour  to 
attend.  ^ 

In  respect  to  the  first  question,  whether  a 
sentence  of  jactitation  is  an  absolute  bar,  and 
can  be  offered  as  such  to  a  suit  at  the  prosecu- 
tion of  the  king,  it  is  to  be  observed,  that  an- 
ciedtly  the  whole  cognizance  of  marriage,  with 
that  of  the  crimes  attending  it,  was  vested  in 
the  ecclesiastical  courts ':  but  those  courts  being 
either  remiss  m  the  exertion  of  their  jurisdic- 
tions, or,  more  probably,  wanting  power  to  in- 
flict an  adequate  punishment  sufficient  to  stop 
the  growth  of  the  increasing  evil,  and  the  legis- 
lature, for  constitutional  reasons,  being  both 
UDwiHing  and  unable  to  invest  them  with  more 
authority  than  they  then  had,  the  aid  of  par> 
liament  oecame  absolutely  necessary  ;  and  the 
statute  oC  James  the  1st,  on  which  the  prisoner 
stands  indicted,  was  according  made ;  by  which 
it  was  enacted,  that  if  any  person  being  mar- 
ried shall  marr^  another,  the  former  husband 
or  wife  bem^  alive,  the  offence  shall  be  felony. 

Before  this  statute,  the  ecclesiastical  courts 
biid  the  cognizance  of  the  crime  of  tak- 
ing a  second  wife,  or  a"  second  husband, 
whilst  the  first  wife  or  first  husband  was 
living:  but  the  statute,  as  I  understand,  takes 
that  branch  of  the  jurisdiction,  namely,  the 
power  of  inflicting  any  punishment  whatever 
on  a  ]>erson  pfuilty  of  polygamy,  entirely 
from  the  ecclesiastical  courts;  insomuch,  that, 
if  at  this  time  a  process  was  to  issue  from 
an  Ecclesiastical  Court  in  order  to  call  any 
person  to  account  for  bigamy  or  polygamy 
(whichever  it  may  be  termed,)  the  party  cited 
might  obtain  a  prohibition  froin  the  judi^es  of 
the  temporal  courts  to  stop  such  a  suit,  in  t(]e 
same  manner  as  a  prohibition  may  be  obtained 
tn  case  of  a  prosecution  in  an  Ecclesiastical 
Court  for  perjury  not  committed  in  that  court, 
or  for  any  other  crime  punishable  by  a  statute. 
Now,  my  lords,  it  is  evident,  that  the  one  court 
has  tost  what  the  other  has  gained,  in  respect 
to  the  offence  of  bigamy ;  so  that  the  temporal 
court,  or  rather  your  lordships,  are  able  to 
judge  of  bigamy,  and  of  every  ecclesiastical 
matter  incident  to  that  braiTch  of  spiritual 
jurisdiction.  It  may  here  be  o^served,  that 
*  jactitation  cause  is  described  in  our  books 
of  practice  te  be  a  quati  defamatory  suit; 
and  most  certainly  it  is  no,  and  nothing  more, 
when  a  person  hbelled  against  in  jactitation 
confesses  the  boasting ;  as,,  when  a  man  cites 
a  woman  for  boasting,  and  she  acknowledges 
the  jactitation  ;  for  the  cause  ends  here,  and  is 
strictly  of  a  defamatory  nature.  But  I  do  not 
mean. to  deny,  when  tne  defendant  undertakes 
to  justify,  that  the  cause  theo  becomes  truly 


matrimonial ;  for  the  sentence  will  then  neces* 
sarily  be,  either  that  the  parties  are  man  and 
wife,  or  that  the  plaintifi^'s  or  party  agent  is 
free  from  all  matrimonial  tnintracts,  *  quantum 
nobis  constare  potuit,'  or  as  far  as  to  us  as  yet 
appears.  But  though  a  sentence  in  these 
words  may  have  frequently  lieen  adjudged  £as 
in  Jones  and  Bow,  Carthew  225 — and  in  Clews 
and  Bathurst,  Strange  960,]  to  be  binding  on 
the  temporal  courts  in  cases  of  property,  till 
reversed ;  yet  it  by  uo  means  follows,  that 
such  a  sentence  can  amount  to  an  acquittal  of 
the  plaintiff  from  having  any  farther  evideuce 
brought  against  him,  the  very  words,  *  as  far  as 
to  us  yet  appears,'  implying  the  contrary,  and 
evincing  that  farther  proofs  may  legally  be  ad- 
duced in  the  proper  court.  The  words  of  the 
sentence  speak  sufficiently  for  themselves: 
there  is  no  occasion  to  have  reco,urse  to  autho- 
rities from  books.  Let  it  be  supposed  for  a 
moment,  that  the  ancient  jurisdiction  remained 
in  the  ecclesiastical  courts,  and  that  they  pos- 
^sessed  their  former  power;  is  it  possible  to 
conceive,  that  a  sentence  like  the  present,  pro- 
nouncing a  womian  to  be  a  spinster,  as  far  as  to 
the  court  as  yet  appears,  could  be  a  bar  to  a 
suit  in  the  same  or  in  another  ecclesiastical 
court  against  the  same  woman  for  polygamy  ? 
If  it  could  be  a  bar,  it  would  amount  to  an  ac- 
quittal, till  the  sentence  in  the  civil  suit  had 
been  reversed ;  which  would  he  subversive  of 
justice,  by  making  the  commission  of  an  un- 
discovered crime,  in  one  court  a  shelter  against 
the  punishment  of  that  very  crime  in  another. 
If  tne  doctrine  now  contended  for  should  pre- 
vail, that  the  offering  of  a  sentence  in  jactita- 
tion, pronouncing  the  party  agent  free  from 
matrimonjf  as  far  as  yet  appears,  is  an  absolute 
bar  to  a  criminal  prosecution  there  would  be  an 
opportunity  on  every  indictment  for  polygamy 
to  defeat  the  statute :  for  in  the  case  of  a  wo- 
man marrying  two  husbands,  if  the  first  bos- 
band  should  consent  to  a  collusive  suit,  the  * 
wife  would  have  nothing  to  do  but  to  cite  the 
first  husband  into  an  ecclesiastical  court  for 
jactitation,  if  she  apprehended  a  prosecution 
on  the  statute ;  and  then,  either  on  confession 
of  the  boasting  by  the  first  husband,  or  on 
his  failing  to  prove  his  marriage,  if  he  under- 
took the  proof,  a  sentence  would  be  obtained, 
whibb  would  intirely  defeat  the  statute.  Tliat 
this  House  should  give  a  countenance  to  a  doc- 
trine of  such  tendency,  is  nut  to  be  imagineil. 
Ip  would  be  so  far  to  restore  the  ecclesiastical 
courts  to  their  former  authority,  as  to  put  it  in 
the  power  of  evil  disposed  persons  to  use  those 
courts  to  the  defeazance  of  the  statute,  without 
giving  back  to  the  ecclesiastical  courts  a  ju- 
risdiction to  punish  the  crime  of  polygamy, 
which  would  thus  go  unpunished  :  it  would  be 
to  render  those  courts  in  this  respect  hurtful, 
without  affording  them  an  opportuuity  of  being 
useful ;  and  it  would  in  efiVct  he  to  destroy  a 
law  in  your  lordships*  judicial  capacity,  which 
had  formerly  on  the  tnaturest  consideration 
been  established  in  this  House  as  let  part  of  tbs 
legislature. 
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It  would  now  be  improper  for  me  to  detain 
your  lordships  any  long^er  on  this  question, 
whieb  has  been  so  ably  aod  fully  discussed  al- 
ready ;  and  1  shall  trust,  that  your  lordships 
cannot  be  prevailed  on  to  dettlare  the  sentence 
in  jactitation  conclusive  upon  this  high  court, 
6r  to  suffer  it  to  be  read  judicially  as  a  stop  to 
any  evidence  which  may  be  broof^ht  as  a  proof 
of  the  marriage  of  the  lady  at  the  bar  with  Mr. 
Hervey,  now  earl  of  Bristol. 

But  on  supposition  that  the  sentence  may  be 
permitted  to  be  judicially  read,  it  may  be  ne- 
cessary for  me,  in  contradiction  to  what  the 
gentlemen  of  my  own  profession  have  asserted, 
to  trouble  your  lordships  with  a  word  or  two  in 
the  briefest  manner  I  am  able,  in  order  to  shew, 
that  evidence  of  a  particular  kind  may  be  given 
ID  all  courts,  and  at  all  times,  to  rebut  a  sen- 
tence in  jactitation  iji  disfavour  of  matrimony, 
for  the  purpose  of  relieving  an  injured  party 
and  of  punishing  the  guilty. 

It  is  a  generat  rule,  which  is  not  to  be  denied, 
that  respect  is  due  from  one  jcourt  in  England 
to  the  decisions  of  another,  and  that  comity  is 
due  to  the  decisions  of  all  foreign  courts ;  and 
it  might  be  more  accurate  and  more  strictly 
true  to  say  in  general,  that  one  court  in  Eng- 
land is  bound  b}'  the  judgments  and  sentences 
of  another;  hut  the  generality  of  this  rule  does 
not  exclude  an  exception,  tvbich  in  reality  af- 
fords a  proof  of  its  generality  :  for,  nnder  cir- 
cumstances, evidence  of  every  sort,  parole  as 
well  as  instrumental,  may  be  received  in  one 
court  to  affect  a  sentence  in  another.  Fraud  in 
a  single  peraon,  and  cuilusion,  where  there  are 
two  or  more,  may  be  given  in  evidence  in  the 
Same  court  in  a  different  suit,  or  in  another 
4!oart,  to  affect  the"  parties  to  a  sentence ;  and 
of  course  to  affect  the  sentence  or  judgment  it- 
self in  some  degree. 

It  is  true,  that  by  the  ecclesiastical  law,  a 
sentence  in  an]^  case  obtained  by  collusion  may 
bedeclared  void  in  the  same  court  in  which  it 
was  proDouncedf.by  means  of  a  special  suit  for 
that  purpose ;  nod  most  certainly  at  the  suit  of 
a  person  hating  an  interest,  who  Could  not  even 
have  intervened  at  the  time  when  the  suit  was 
pending  ;  and  such  was  the  case  of  lady 
Frances  Meadows,  who  had  no  interest  in  the 
years  1768  and  1769,  when  the  suit  of  jactita- 
tion was  {lending :  but  it  does  not  follow,  be- 
cause a  sentence  obtaihed  by  collusion  may  be 
annulled  in  the  same  court  where  it  was  pro- 
nounced, that  such  sentence  may  not  be  im- 
peached by  any  means  whatever  in  another 
court. 

I  »ha11  not,  in  proof  of  what  I  have  advanced, 
detain  your  lordships  with  a  repetition  of  the 
particulars  of  Fermor's  case,  as. reported  in  the 
third  part  of  Coke's  Reports.  1  shall  only  ob- 
serve, that  it  was  a  case  depending  iii  the  Court 
of  Chancery,  in  the  44th  of  Elizabeth,  before 
sir  Thomas  Egerton,  the  then  lord-keeper,  in 
Which  Richard  Fermor  complained,  that  Tbo- 
mas  Smith  the  defendant  was  his  tenant,  and 
had  levied  a  fine  with  proclamations,  in  order 
to  bar  tiim  of  his  inheritaoce,  by  covin  and 
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practice.  The  lord-keeper,  considering  on 
one  side  the  mischiefs  which  might  arise  from 
such  practice,  and  on  the  other  side  oonsider- 
ing  that  lines  and  proclamations  are  the  gene- 
ral assurances  of  the  realm,  referred  the  case 
to  the  two  chief  justices;  Popham  and  Ander- 
son, who',  after  a  Conference,  thought  it  neces- 
sary, that  all  the  justices  of  England  and 
barons  of  the  Exchequer  should  be  assembled  : 
they  assembled  accordingly,  and  it  was  at 
length  resolved  by  the  two  chief  justices  and 
barons  of  the  Exchequer,  except  two,  that 
Richard  Fermor  was  nor  jarred 'by  the  fine 
with  proclamations.  The  lord-keeper,  sir  Tho- 
mas Egerton,  commended  tiie  resolution  of  the 
judges,  and  agreed  with  them  in  opinion. 

The  precedents  and  reasons,  on  which  the 
above-mentioned  opinion  was  forme<l,  have  al- 
ready been  ably  related,  and  are  well  known  to 
some  of  your  lordships-:  it  may  suffice  on  my 
part  to  add,  that  a  fine,  the  most  deliberate  (for 
It  is  five  years  in  completing)  and  of  cpnrse  the 
most  solemn  of  all  judgments,  was  not  deemed, 
in  the  opinion  of  the  lord- keeper  and  ten  of  the 
judges,  to  be  of  weight  sufficient  to  protect  a 
colluding  party;  but  was  suffered  to  be  im- 
peached by  the  admission  of  evidence  in  ano- 
ther court  than  that  where  the  fine  was  levied« 
in  order  to  afford  relief  to  an  injured  man. 

It  is  said  by  lord  Coke  in  the  same  Report, 
that  all  acts  ecclesiastical  as  well  as  temporal 
shall  be  avoided  by  fraud  and  covin.  And  in- 
deed if  one  temporal  court  is  bound  in  justice 
and  law  to  pay  no  regard  to  the  judgment  of 
another  temporal  court  under  the  circumstances 
above  described,  can  any  reason  be  given,  why 
the  sentence  of  an  ecclesiastical  court  in  such 
a  case  should  be  treated  with  more  respect  by 
the  temporal  judges,  than  they  are  obliged  to 
pay  to  the  judgments  of  their  own  courts  ? 

But  to  the  honour  of  the  temporal  courts  it 
must  be  said,  that,  as  far  as  it  is  in  tlteir  power; 
they  ^end  their  aid  to  the  ecclesrastical  courts 
in  case  of  covin  and  collusion,  by  permitting 
the  ecclesiastical  courts  to  try  such  fraud,  even 
when  committed  in  the  temporal  courts,  as  inci- 
dental noatter.'  ' 

The  case  alluded  to  is  in  Moore's  Reports, 
page  917,  Lloyd  and  Maddox. 

Mr.  Lloyd  a  legatee  sued  Maddox  the  exe- 
cutor of  the  deceased  in  the  Spiritual  Court  for 
his  legacy.  The  executor  alle(;ed,  tliat  all 
the  testator's  effects  bad  been  recovered  Trota 
him  the  executor,  in  a  court  of  common  law^ 
by  a  creditor  of  the  testator.  The  legatee  aU 
leged  in  his  turn,  and  undertook  to  prove  io 
the  ecclesiastical  court,  that  the  recuvefy  at 
common  law  was  in  consequence  of  collusion 
or  covin  between  a  pretended  creditor  and  the 
executor.  And,  upon  the  admission  of  thii^  plea 
in  the  ecclesiastical  court,  the  executor  applied 
to  the  temporal  court  for  a  prohibition,  which 
was  denied.  ^ 

And  from  this  it  is  evident  by  necessary  in* 
ference,  that  the  temporal  courts  must  have 
deemed  themselves  competent  to  judge  inci« 
dentally  of  covia  or  coUasion  committed  io  a 
-   2  K       .    - 
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fpiritlial  coart,  io  order  to  rdieve  an  iojoreil 
party  or  suitor  in  a  temponJ  court. 

V^iien  this  liberty  taken  by  one  court  with 
the  apparent  jail|fineot  of  another,  under  cir- 
ca mstaocea,  cornea  to  be  conaidered,  it  seema 
to  be  founded  on  the  atrongeat  reaaon :  for  when 
a  judgement  haa  been  procured  by  a  collusion 
of  partiea,  thouj^  it  mutt  atand  on  record,  and 
may  not,  I  grant,  be  aOtnaHy  expunged  or 
taken  from  the  file,<  but  by  the  court  in  which 
h  was  gif  en ;.  yet  it  is  certainly  a  mere  nothing 
to  thoae,  who,  not  \mtg  privies,  can  shew  it 
false  and  coYinoos.  It  is  a  sentence  in  which 
the  judge  had  never  an  opportunity  of  doing 
real  justice-^and  is  undoubtedly,  wjiat  it  haa 
been  justly  atiled  by  a  writer  on  the  civil  law,  a 
stage- play,  a  protane  mockery,  or  any  thing 
|>ot  a  judgment.  It  ia  not  to  the  disrepute,  but 
to  the  honour  of  a  court,  as  well  as  to  the  bene- 
6t  of  the  public,  that  such  a  fraud  should  be 
detected.  The  upright  judge  mqst  of  all  things 
wish  it.0— And  confident  I  am,  that  to  discover 
auch  a  profligate  proceeding  (from  which  no 
human  wisdom  can  protect  the  greatest  judicial 
abilities)  could  never  be  construed  into  a  breach 
of  comity  betweeo^ine  judicature  and  another; 
but,  on  the  contrary,  must  be  construed  by  the 
deceived  court  as  a  vindication  of  its  purity,  and 
a  rescue  from  an  attempt  to  kiad  it  with  dia- 
Credit. 

.  I  must  now  own,  my  lords,  when  I  was  in- 
formed that  doctors  of  the  civil  law  were,  by 
the  pefmission  of  year  lordships,  to  attend  oo 
the  part  of  the  ladv  at  the  bar,  and  a  brief  was 

S'ven  to  me  on  tne  part  of  the  prosecutor  on 
at  account,  that  1  was  apprehensive  of  what 
inight  be  quoted  from  such  miscellaneona 
books,  as  the  digests,  the  code,  and  the  decre- 
tals, in  favour  of  coUnsioo,  and  to  shew  how 
honestly  it  might  be  practised  under  particular 
circumstances.  Nothing  however  of  this  kind 
has  been  urged ;  and  I  have  not  myaelf,  from 
any  inspectk>nr  of  the  titles  and  text  of  the  civil 
4ud  canon  law,  de  eolluiione  dettgtnd^  which 
treat  principally  of  collusive  causes  between 
masters  and  slaves,  and  between  certain  of  the 
clergy  m  order  to  defraud  the  laity,  been  able 
to  gather  any  other  idea  than  that  colinsion  be- 
Iween  parties  to  a  suit  is  a  very  high  offence  ; 
and  such  a  one,  I  make  no  doubt,  for  which 
colluding  parties  might  now  be  articled  against 
in  the  eosJesiaatical  conrt,  where  the  insult  was 
offered,  and  be  punished  at  discretion  by  eccle* 
^iastical  censures.  But  a  particular  discussion 
of  the  nature  of  the  offence  committed  by  par-* 
ties  colluding  in  a  cauae,  how  that  collusion  is 
to  be  treaty  when  discovered,  and  what  opera- 
tion the  disoorered  collusion  will  have  npon  the 
•eatence,  ia  rather  to  be  expected  from  later 
writers,  and  auch  authors  as  Menocfaius  in  his 
Consilia,  or  Scaccia  d^  re  jndicatt^  than  from 
the  laws  in  the  tekt  of  the  civil  and  canon  htw. 
And  theae  anthers  agrns  io  general  in  Aying, 

*  quod  kta  sentantia  per  calhisioneM  babanda 

*  est  pro  non-seatentia,  et  qnod  aliia  non  oocet, 

*  miamvia,  saUatA  collosione,  nocaaet*  Nam 
<  fact  GoUoiione  coib  adTersario  [saya  licacoa] 


'  senfeniia  non  prodest  adversus  tertlnm ;  t el 
'  quia  tertius  erat  citandiia,  et  tunc  victori  non 
'  fN'odest  septentia,  etiamsi  eam  obtionisset 
'  sincere.' 

'  ^  And  when  an  executor  [for  example]  de* 
iirous  of  proving  his  testator's  will, -omits  to 
cite  one  among  others  of  the  next  of  kin ;  for 
in  0iat  case  the  omitted  person  may,  if  he  thinks 
it  for  his  interest,  oblige  the  executors  to  prove 
the  will  de  novo  at  a  subsequent  time,  the  sen- 
tence establishing  the  will  under  the  process, 
by  which  one  of  the  next  of  kin  was  omitted, 
being  as  to  him  in  .the  true, sense  of  the  ex- 
pression, *  Res  inter  alios  acta.' 
The  aame  author  proceeds  by  adding, 
*  Vel  non  erat  dtandus,  quia  causa  agebator 

*  cum  legiiimo  cootradictore ;  et  tone  licet,  si 
'  senteniia  fuisset  lata  sine  collasione,  tertio 
'  noceret ;  tamen,  si  fuerit  lata  per  cutlusionem, 

*  non  nocebit.' 

This  may  be  explained  by  the  following  sup- 
posed case :  if  an  executor  to  prove  his  testator'a 
will  should  cite  all  the  next  of  kin  regularly, 
but  should  collude  with  that  next  or  kin  to 
whom  the  management  of  the  suit  waa  intrust- 
ed, and  prevail  on  him  to  feintplead,  and  not  pat 
forth  his  strength  on  account  of  some  private 
baKgain,  and  by  thia  covin  establish  the  will ; 
Yet,  thongh  the  aentence  in  this  case  would 
have  bound  the  1^1  contradictors,  who  had 
been  all  called,  and  also  all  other  persona  what- 
ever, if  there  had  been  no  collusion,  it  shall 
i^vertheless  not  bind  the  injured  part  of  the 
tegal  contradictors,  on  a  proof  made  of  the 
concerted  fraud. 

It  must  be  allowed,  that  these  writers  have 
not  (as  far  aa  I  have  been  able  to  obeerve)  made 
mention  of  the  place  or  court  where  a  sentence 
collusively  obtained  is  to  be  set  aside  j  and  if  an 
actual  aetting  aside  or  total  reversal  is  meant, 
there  is  no  doubt  but  that  this  must  be  done  in 
the  same  court  where  the  parties  colluded,  and 
in  no  other. 

But  if  it  is  only  asked,  where  and  in  what 
court  CTidence  is  to  he  received  to  relieve  an  in- 
jured person,  who  was  not  a  party  to  the  collu- 
sion ?  My  answer  is,  that  it  is  ptain  from  these 
writers,  as  well  as  from  reason,  that  it  ia  to  be 
received  in  every  court. 

The  courts  of  civil  law,  known  to  these 
writers,  hear  in  the  same  court  and  under  the 
same  jurisdiction  causes  of  property,  and  also 
accusations  which  affect  the  life  of  the  accused, 
exactly  in  the  same  manner  aa  our  Admiralty- 
courts  in  Bnglaud  did  befoi^  the  37ih  of  Henrjf 
8.  And  therefore  when  Scaccia  and  other  wri- 
ters, who  entertain  the  idea  ef  the  same  conit 
having  both  civil  and  criminal  jurisdiction,  say- 
that  a  sentence  obtained  by  collusion  ia  to  m 
regarded  '  pro  non  sententia,'  their  meaning 
iairly  taken  must  be,  tliat  such  a  aenteooe 
would  be  effectually  avoidable,  or  rather  die-} 
fftffvded  every  where,  on  a  proper  proof  Oiada 
ot  t^e  fraud  by  which  it  was  obtained. 

t  am  aware  that  the  case  of  Mayo  and  Brown 
waa  qooted  by  tbeadtocaltea  on  toe  other  side, 
aa  a  late  instkuiOe,  in  which  the  prepent  jndgw 
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pT  tb«  PreroffftttTe  Court,  air  Oeom  Unj^ 
wbMe  decrees  wHI  alwtyf  have  great  weigtity 
was  of  opinion,  that  be  could  not  in  Iqs  coort 
receive  fvidence  of  a  sentence  having  been  ob» 
tained  by  colluaioD  in  th^  eoort  of  the  biabop 
of  London. 
Tbe  case,  in  brief,  waa  as  followi : 
One  Mm.  Ailmer  died  intestate,  and  Mr. 
Brown,  as  her  husband,  obtained  tbe  admi- 
nistration of  her  effects.  Lady  Mavo  bad 
proved  herself  to  be  the  daughter  of  Sirs.  Ail- 
mer, and  had  cited  Brown  to  brin||^  in  tbe  ad- 
ministration, and  shew  cause  wbyit  should  not 
be  revolted,  as  unfairly  obtained.  Brown  proved 
bis  marriage  to  Mrs.  Ailmer  beyond  a  doubt ; 
but  lady  Mayo  then  alleged,  that  Brown  had 
been  married  to  one  Ellen  Cutto,  who  was'tiv- 
iog  at  the  time  of  the  fi^ct  of  the  marriage  of 
Brown  with  Ailmer.  Brown  ansjvered,  that 
Ellen  Cutts  did  once  make  pretensions  to  liiro ; 
but  that  in  a  suit  of  jactitation,  brought  by  him 
against  her  in  tbe  court  of  the  bishop  ctf  London 
in  1732,  irtie  was  enjoined  silence  by  sentence ; 
and  be  was  pronounced  finee  from  any  matri- 
monial connexion  with  her.  To  this  lady  Mayo 
replied  by  plea,  that  the  sentence  had  been  Ob* 
tamed  b^  collusion  between  Brown  and  Cutts, 
and  desired  to  be  suffered  to  prove  her  alle- 
gation. 

Many  of  the  argumento  were  then  nsed< 
which  have  been  made  use  of  on  the  present 
occasion;  but  the  Judge  did  not,  as  1  under- 
stand, reject  the  distiuction  between  receiving 
evidence  in  favour  of  an  injured  person,  and 
being  able  to  annul  the  sentence,  aiid  absolutely 
deny  his  authority  to  admit  lady  Mayo's  alle- 
gation, but  only  afipearedto  make  choice  of 
the  niethod  of  stopping  the  cause  in  the  Pre- 
rogative Coort  till  lady  Mayo  had  apfAied  to 
the  bishop  of  Loudon's  court  for  relief:  and  .in 
ao  doing  ne  laid  great  stress  on  tbe  note  in  tbe 
margin  of  $trange*s  Reporta,  page  981,  .where 
it  it  aaid,  that  the  chief  justice  Of  tbe  Common - 
Pleaa,  in  the  case  of  Frodham  and  Phillips, 
lidd  a  sentence  in  the  Ecclesiastical  Court  to 
Im  conclusive,  and  would  not  receive  evidence 
of  fraud  or  collusion  in  obtaining  it.  B^t  it  is 
evident  from  the  very  aUe  manuscript  note  of 
tbe  esse  of  Phidbam  and  Phillips  by  the  late 
Mr,  Ford,  whose  learning  and  accuracy  are  too 
well  known  to  atand  in  need  of  any  encomium,  1 
that  tbe  only  reason  whv  chief  justice  WiNcs , 
refused  to  suflfer  Mrs.  Phillips  to  relieve  herself  | 
liy  giriqg  a  proof  of  collusion  in  the  bishop  of, 
London's  Court,  was,  because  Mrs.  jPhiliips 
herself  was  a  party  to  that  suit  in  the  Eccle- 
siastical Court:  so  that  in  truth  and  fact  tbe 
decree  made  in  the  Prerogative  Court  in  Mayo 
and  Brown,  appears  to  have  been  founded  more| 
on  the  uncertain  authority  of  tbe  note  in  the 
margin  of  air  John  Stranga's  Beportai  thim  on . 
^y  other  precedent.  j 

Now  if  a  suggestion  of  fraud  in  a  siiigleoer- 
800,  or  collusion  between  many,  affords  a  foun- 
dation for  a  coort,  in  which  causes  of  propertv 
only  are  decided,  to  nceive-evideuce  inat  auen 
Isuid  or  collttsioii  #«i  usedip  ibtidiiii^  a  jes- 


tcDCe  in  another  jcourt  which  has  jnriadidioii 
in  eases  of  property,  it  becomes  necessary,  i 
/(T^iort,  th^t  a  court,  held  for  the  punishment 
of  criminals,  shodd  admit  evidence  to  shew 
that  a  fraud  of  Ibrger^  baa  beeo  committed  ifi 
a.  court  of  civil  funsdiotion :  and  there  are 
strong  instances  in  the  law  of  Enj^land  to  shew, 
that  civil  judgmenta  have  been  regarded  not 
oQlyasofno  weight  to  enculpate  in  criminal 
prosecutions,  but  on  the  contrary  as  aggrava* 


The  case  of  Farr  io  Kely  ng'a  Beporta  is  one 
of  many  strongly  to  this  purpose. 

Richard  Farr,  having  an  intention  to  rob  the 
house  of  Mrs.  Stanier,  told  an  attomev  that 
Mrs.  Btanier  was' bis  tenant,  and  he  could  not 
make  her  quit  his  'house :  the  attorney  pro- 
ceeded regntaHy  ih  a  cause  of  ejectment ;  aid 
one  Eleanor  Cfnadwick,  an  aecomnlice  with 
•  Farr,  having  sworn  iaIseW  that  she  nad  served 
Stanier  with  a  copy  of  a  (lecfaratioo,  jodgment 
was  obtained,'  a  writ  issued,  the  woman  W9^ 
.ejected,  and  her  house  was  robbed  by  Farr  and 
Cbadwick,  who  had^ot  1«;gal  possession.  Farr 
and  Cbadwick  ware  af^ervards  indicted  at  Xbf 
Old-Bailey ;  and  on  proofs  given  of  the  facts, 
it  was  aereed  by  k>ra  chief  justice  Byde,  a(r 
John  Keiyng,  and  Mr.  Justice  Wild,  that 
though  the  p^sofiers  made  use  of  tbe  law, 
and  the  officers  of  the  law,  yet  as  this  wi^ 
done  ^iofraudem  legis,'  the  course  thev  had 
taken  was  ,so  far  from  excusing  the  robbery, 
that  it  heightened  the  ofieoce  by  abusing  the 
law.    Kelyng's  Reports,  p.  43,  44. 

There  is  a  single  case  on  the  other  side,  the 
King  against  Tincent,  reported  in  Strans^e, 
48 1,  where  it  is  said, thatyinceot  was  indicted 
for  forging  a  will  of  a  personal  estatte,  and  th|it 
the  foigery  was  proved  at  the  trial,  but  |hat 
Viocpnt  having  produced  the  probate,  it  waa 
hdd  to  be  coodusive  in  support  of  the  wHl. 

This  opinion  is  said  to  have  been  given  in  thcf 
8th  year  of  .George  1,  and  jio  subsequent  case 
has  neen  quoted  in  support  of  it }  but  nuntbem 
of  other  cases  have  been  quoted  by  thecoMoael 
gainst  the  lady  sit  the  bar,  where  the  unfortu* 
nate  prison/ers  have  been  found  guilty . of  forg- 
rog  wills,  in '  part  upon  the  same  evidence 
(namely,  the  probate)  on  which  the  very  for- 
tunate Mr.  Vincent  was  acquitted. 

Ampng  otheiy  cited  from  the  State  Trials  apd 
Session-papera,  the  case  of  one  Stirling  hfa 
been  mentioned;  and  a  Wronger  to  shew  the 
absurdity  of  the  doctrine  heM  io  the  Sing  and 
Vincent  could  not  w^l  be  imagined.— One  Mn. 
Shutter,  being  known  to  hav.e  moi^v  in  tbe 
funds,  Stirling  forged  a  will  for  her.  He  ga^ 
considerable  legacies  to  several,  but  to  himself 
he  gav«  SO/,  only  «s  executor  ;  for  it  was  spff- 
cient  for  his  purpose  to  get  possession,  in  order 
to  make  her  .whole  fortune  his  own.  He  ob- 
tained a  probate  from  the  Prerogative  Couit, 
and  endeaTOUred  to  receive  her  .stock  at  the 
8oiitb-8Qa- house,  but  was  discovered  in  tba 
att^pt^  and  indicted  for  the  forgery.  The 
probate  waa  ^produced  iu  court,  and  accordiw 
to  the  doctciae  in  the  Slug  and  TMioep^  t^ 


503] 


16  GEORGE  IIL 


Trial  of  the  Duchess  ofKingsiofif 


sight  of  the  probate  should  have  instantly  oc> 
casioned  the  acquittal  of  the  prisoner ;  for 
though  Mrs.  Sbjutter  herself  was  aUve,  and  ap- 
peared in'the  court,  yet  witnesses  must  bajre 
been  necessarily  produced  to  prove  her  iden- 
tity ;  and  such  evidence;  according  to  the 
doctrine  in  the  Ring  against  Vincent,  ought 
not  to  have  been  admitted  against  the  probate, 
which  ought  to  have  been  conclusive.  The 
prisoner  however  was  convicted. 

But  admiitinfiT  for  a  moment,  that  the  case  of 
the  King  and  Vincent  was  legally  determined, 
it  does  not  seem  to  apply  in  the  present  instance, 
unless  it  could  be  shewed,  that  the  prosecutor 
offered  to  give  evidence  of  collusion  in  ob- 
taining it,  and  was  not  permitted  so  to  do ;  for 
it  was  said  by  one  of  the  civilians,  that  the  pro- 
bale  issued  in  that  case  by  a  decree  of  the  £c- 
d^iasticai  Court,  and  not  in  common  form. 
If  it  did  so  isstie,  it  is  to  be  presumed,  that  such 
decree  wns  made  between  parties  duly  adverse, 
till  the  contrary  is  made  Jo  appear  ;  and  the 
contrary  was  not  attempted  to  be  proved.  And 
it  must  be  confessed,  if  the  parties  to  the  suit 
in  the  Prerogative  Court  were  truly  adverse, 
that  then  the  fraud  either  wa4  or  might  haire 
been  in  proof  before  the  original  proper  court : 
and  this  might  have  afforded  some  colour  for 
Myio^f  the  man  shall  not  be  pnt  twice  upon 
liis  tnal  for  the  same  offence ;  though  such  an 
argument  could  only  have  been  specious  j  for 
'When  the  question  in  a  court  of  civil  jurisdiction 
ia,  will  or  no  will,  deed  or  no  deed,  and  a  for- 
gery is  detected,  the  person  who' committed 
that  forgery  must  be  tried  for  it  in  another 
court  and  by  another  proceeding,  or  he  will 
never  be  punishei)  as  the  law  of  £ogland 
directs.  ' 

It  may  be  here  proper  to  obserre,  that  no 
one  case  has  been  mentioned  by  the  gentlemen 
on  the  other  side,  where,  in  any  court  of  civil 
or  criminal  jurisdiction,  a  proof  of  collusion  in 
another  court  had  ^been  offered  by  a  proper 
person,  and  not  receired  or  rejected.  The  case 
of  Hatfield  and  Hat6eld  in  the  House  of  Lords, 
in  the  year  1727,  has  been  answered  by  all  the 
counsel  who  have  preceded  me,  by  shewing 
that  collusion  was  not  at  issue  in  that  case.  And 
in  the  case  of  Reno,  7  Coke,  so  much'  insisted 
on  bv  tdoctor  Wynne,  there  is  no  mention  nor 
the  least  hiutgiven  of  fraud,  covin,  or  collusion. 
In  that  case,  Christopher  Renn  had  issue 
Blartha  by.  Elizabeth  Stowell ;  but  he  after- 
wards obtained  a  senteuce  in  cause  of  nullity 
«jB^ain«t  Elizabeth  Stowell,  as  having  been  mar- 
ried to  her  *  infra  nnbiles  annos;'  and  the 
marriage  was  pronounced  void  in  an  Ecclesi- 
astical Court. 

Martha,  the  daughter  of  that  marriage,  in 
order  to  make  good  her  title  to  her  father's 
estate,  was  afterwards  permitted,  and  probably 
through  some  mistake  or  haste  in  the  court  of 
Wards,  and  without  hearing  counsel,  to^give 
evidence  that  Renn  and  Stowell  her  father  and 
mother  were  npt  *  infra  nubiles  anoos'  when 
thev  intermarried.  But  according  to  lord. 
Coke's  Report,  the  couri  of  Wards  agreed, 
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that  as  the  ecclesiastical  judge  had  decreed  the 
marriage  to  be  void,  his  judgment  should  lie 
credited,  although  the  parties  were  proved  to 
have  been  of  the  age  of  consent,  and  although 
the  foundation  was  false  on  which  the  sen- 
tence had  been  grounded ;  inasmuch  as  the 
Qourt  of  Wards  would  not  examine  into  the 
cause  or  reasons  of  the  sentence,  whether  true 
or  false.  ^ 

From  all  which  nothing  farther  is  tobe  col- 
lected, than  that  a  sentence  in  the  Ecclesias- 
tical Court  is  to  have  full  credit  given  to  it  as 
long  as  it  subsists  unrepealed  ;  and  that  it  is 
not  to  be  overturned  in  the  same  court  where  it 
was  given,  or  by  any  other,  on  account  of  error 
and  mistake  in  law  or  fact ;  and  this  is  certain 
law :  but  it  is  to  be  observed,  that  the-  parties 
divorced  ha^  been  long  dead  before  the  suit  was 
commenced,  and  that  ther^  is  not  the  remotest 
hint  or  augsestion  through  the  whole  case, 
that  the  Ecclesiastical  Court  had  been  deceived 
by  any  fraud  or  collusion  between  the  parties 
litigant. 

As  to  the  case  of  Prudham  and  Phillips,  the 
counsel  for  the  lady  at  the  bar  were  certainly 
led  into  a  mistake  by  the  note  which  J  have 
already  mentioned,  inserted  in  the  margin  of 
Strange's  Reports,  page  961,  and  were  not 
aware  of  the  note  in  Mr.  Ford's  manuscript, 
which  is  of  undoubted  authority,  and  from 
which  it  appears  that  one  Mr.  Pruilham,  as  a 
creditor^  brought  an  action  of  debt  in  1737, 
against  the  well-knowu  Mrs.  Teresia  Constantia 
Phillips.  * 

Mrs.  Pbillips  gave  fn  evidence  her  marriage 
with  Mr.  Muilman. 

Mr.  Prudham  produced  a  sentence  annulling 
that  marriage,  in  a  cause  of  nullity,  on  account 
of  a  prior  marriage  with  one  Delaiield  ;  and 
this  Mr.  Prudham's  counsel  relied  upon  as  con- 
clusive evidence  of  the  nullity  of  the  marria^ 
with  Muilman  ; — and  so  it  was  agreed,  unJefts 
the  defendant  Phillips  might  be  admitted  to 
shew  fraud  in  obtaining  the  sentence,  and  so  to 
avoid  it,  as  judgments  are  daily  avoided,  by  re- 
plications of  fraud. 

'«  Resolved,  on  great  debate,  that  the  ecclesi- 
astical law  was  part  of  the  law  of  the  land,  and 
that  sentences  by  their  judges  were  in  mattera 
of  spiritual  jurisdiction  of  equal  force  with 
judgments  in  courts  of  record  and  iu  courts  of 
equity:  but  that  whatever  objections  would 
avoid  a  judgment,  the  same  would  be  suffi- 
cient to  overturn  a  sentence  in  the  Spiritual ' 
Court,  but  none  other.  That  fraud  used  in  ob- 
taining judfl^ments  was  a  deceit  on  the  Court, 
and  hurtfutto  atrangers,  who,  as  they  coukl 
not  come  in  to  reverse  or  set  aside  the  jiulg- 
ment,  must  of  necessity  be  admitted  to  aver  it 
was  fraudulent. 

"  But  that  Mrs.  Phillips  had  been  a  party  in 
the  cause  in  the  Ecclesiastical  Court,  and 
whether  she  was  imposed  upon,  or  joined  in 
deceiving  the  Ecclesiastical  Court,  this  is  not  a 
time  or  place  for  her  to  redress  herself." 

Now,  although  Mrs.  Phillips  was  not  in  this 
case  alk>wed  to  *allege,  that  the  suit  in  the 
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Ecclesiaslical  Court  annulling  her  marriage 
was  collusird,  yet  the  reason  oq  'which  the 
Court  refused  to  allow  her  so  to  do,  uamety,  her 
having  been  a  party  to  the  collusive  suit, 
amounts  to  a  full  proof,  when  joined  with  the 
other  doctrine  laid  down  by  the  ^Court  and  re- 
lated in  the  case,  that  Bxiy  person  not  having 
been  a  party  would  at  all  tiroes  be  pernaitt^d  in 
a  court  of  common  law  or  equity  to  alle£;^e 
fraud  or  collusion  to  have  been  practised  to  his 
injury  in  an  ecclesiastical  court. 

On  the  whole  therefore  it  appears  beyond  a 
doubt,  from  the  instances  which  have  been 
jlpven,  that  in  ci? il  cases  a  stranger  is  admitted 
in  one  court  to  allege  and  prove  in  his  defence 
that  a  sentence  to  his  prejudice  has  been  pro- 
nounced in  another  court  by  means  of  fraud 
and  collusion ;  and  that  a  )iTosecutor  in  a 
criminal  proseculidn  is  constantly  permitted  to 
do  the  same. 

Taking  it  then  for  granted,  that  this  in  ge- 
neral must  be  conceded,  it  only  remains  to  en- 
quire, why  evidence,  if  necessary,  should  not 
be  admitted  to  destroy  the  force  of  the  sen- 
tence in  the  present  case,  in  favour  of  the  crown 
aod  of  the  public,  who  were  not  parties  to  the 
jactitation  suit  between  Mr  Hervey  and  the 
iady  at  the  bar,  and  yet  are  interested,  if  it  is  a 
crime  to  marry  a  second  husband  whilst  the 
first  is  living ;  or,  in  other  terms, 'to  enquire 
why  a  sentence  of  iactitation  of  all  sentences 
should  be  sp  highly  distinguished  on  account  of ' 
its  worth  and  stability,  us  to  be  held  forth  as 
an  exception  to  the  general  rule,  and  as  the 
only  species  of  sentence  which  ought  to  he  so 
favoured  and  honoured  by  being  regarded  as 
conclusive. 

That  the  proceedings  in  the  Ecclesiastical 
Court  are  oAen  rather  of  longfer  duration  than 
could  be  wished,  is  not  to  be  denied  ;  and  that 
this  principally  arises  from  the  number  of  pos- 
sible appeals  under  particular  circumstances 
from  the.  first  hearing  of  a  cause  to  what  in 
general  cases  may  ^e  termed  the  last,  is  equally 
true. 

When  a  sentence  [for  example]  given  in  .a 
cause  of  jactitation,  in  which  marriage  was  at 
issue,  has  passed  through  all  the  stages  of  ap- 
peal, the  cause  is  still  liable  to  be  opened  de 
nopo  ia  favonr  of  matrimony,  as  if  nothing  had 
been  done.  Was  this  possible  prolixity  of  pro- 
ceeding, and  were  these  opportunities  of  ap- 
pealing; an  impediment  and  safeguard  against 
collusion  (as  one  of  the  doctors  has  gravely  al  • 
leg:ed  them  to  be)  I  do  not  deny  that  a  cause 
of  jactitation  nnist  of  all  canses  stand  fairest  to 
l>e  the  most  immaculate  and  roost  free  from 
Ihe  stain  of  fraud.  But,  when  it  answers  the 
purpose  of  parties  to  collude,  is  it  to  be  pre- 
anmed  that  those,  who  could  begin  a  cause  col- 
lusively,  would  scruple  to  carry  it  on  from  one 
court  to  another,  till  they  came,  to  the  end  of 
their  journey,  if  it  was  necessary  so  to  do  to 
obtain  their  end?  The  troth  horwever  is,  that 
acveral  appeals  are  not  absolutely  necessary ; 
and  that,  when  there  is  collusion  in  a  cause, 
ihere  is  either  no  appeal,  or  au  osteosH^le  one 


onlj^,  which  is  alwavs  subducted  within  a  con- 
renient  time ;  and  the  gentlemen  hest  know, 
whether  an  appeal  from  the  sentence  relfed  oii 
in  the  present  case  was  subducted  or  not.  K. 
sentence  in  jactitation  pronounced  in  disfaf  our 
of  matrimony  is  defined  to  he  transitory,  and 
not  final ;  and  this  definition  seems  to  befband- 
ed,  as  absurdities  sometimes  are,  on  a  tenet  of 
religion.  The  religion  i  mean  is  that,  which 
after  having  been  received  in  this  kingdom  for 
a  long  series  of  years,  was  afterwards  and  now 
is  with  reason  protested  against.  In  this  re- 
ligion 1t  is  maintained,  among  other  condemned 
doctrines,  that  marriage  is  a  sacrament,  and 
not  to  be  dissolved:  and  although  it  nearly 
amouqts  to  a  certainty,  that  the  rites  of  matri- 
mony are  not  now  quite  so  strictly  regarded  in 
Englan'd  as  they  have  been  heretofore,  and  that 
his  majesty's  subjects  of  almost  every  descrip- 
tion, from  the  lowest  to  the  highest,  have 
shewed  i^  utter  abhorrence  of  this  doctrine  of 
the  church  of  Rome ;  yet  it  is  not  to  be  won- 
dered at,  that  the  ancient  canonists,  who  were 
to  a  man  of  the  religion  I  have  just  mentioned, 
and  had  the  framiug  of  the  code  ecclesiastical^ 
should  so,  fabricate  or  bend  the  law,  as  to  ren- 
dei*  it  the  support  of  marriage  by  every  possi- 
ble method,  and  should  lay  it  down  as  a  maxim, 
that  a  sentence  in  a  marriage  cause  should 
never,  in  their  langua&^e,  pass  into  rtrnjudi^ 
catam,  or  become  a  final  judgment,  but  bd 
eternally  open  and  liable  to  revision  and  rever- 
sal, notwithstanding  it  may  have  been  esta- 
blished bv  appeal  upon  appeal,  and  even  5y  th^ 
judges  of  th^  common  law  in  a  court  of  Dele- 
gates under  the  king's  special  commission,  and 
afterwards  by  the  lord-chancellor,  who  may 
liave  refused  a  commission  of  review.  Clarke's 
Praxis,  title  205. 

To  render  the  privilege  of  a  jactitation  causr, 
in  which  the  proof  of  olarriage  has  been  at- 
tempted but  not  perfected,  still  more  extensive, 
the  general  safeguard  against  perjury  has  been 
entirely  taken  away  in  this  species  of  suit ;  for 
the  publication  of  the  depositions  is  no  obstacle 
to  fresh  examinations,  and  new  witnesses  may 
continually  be  admitted  in  favour  of  matrimony, 
even  after  the  former  depositions  have  been  in- 
spected, and  without  any  proof  made  that  such 
witnesses  are  lately  come  to  the  knowledge  of 
the  producer  ;  which  ia  a  proof  expected  and 
required  in  all  other  causes  whatever,  and  a 
rule  never  departed  from. 

Clarke,  in  his  book  of  Practice,  is  express  to 
this  purpose,  and  uses  the  following  words: 
"  licet  generaliter  non  admittuntur  testes  post 
poblicatinnem,  admittuntur  tamen  in  causd 
matrimoniali  sine  juramento,  quod  testes  no- 
viter  ad  notitiam  pervenerunt."  Tit.  205.  It 
is  allowed  too  in  this  species  of  cause,  that  not 
only  the  party  silenced,  but  that  any  other  per- 
son, interested  to  establish  the  matrimony,  may 
take  up  the  cause  in  the  state  in  which  it  was 
left  in  the  same  court,  and  proceed,  as  1  appre* 
hend,  in  another  court,  and  invocate  or  illate 
theproceedings.  " 

Tlie  ^para  citata,'  or*  defendant,  is  also  at 
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libertjfogoiiitoaDolher  poart  i«  m  Mw  mi- 
tiimoBial  Game ;  at  for  ezamplt.  So  a  cauae  of 
restitution  of  ooi^ugal  righU :  *  lioere  parti  ci- 

*  tatKMit  io  eodean  jodicio,  aot  ooram  alio  ju- 
« dio^  (son  obstante  qaod  citatio  efBanavit  ip 

*  caus4  jactitationift)  contra  actorem  iastituere 

*  caoiam  matdmoDialem.*  See  Clatke't  Bnaxia, 
tit.  19S.  SOS. 

Thia  aonbalatory^  kdelennsDate,  atate  of  a 
aentenee  in  jaotitastion  most  certainly,  in  the 
agprelienskm  of  any  man  not  a  lawyer,  be  a 
▼ery  improper  circomstanoe  to  be  uiged  in  or- 
der to  render  this  species  of  sentence  given  in 
one  cause  An  absolute  btfr  to  jprocseding  to  judg- 
ment in  another  cause  of  a  civil  nature,  and 
more  particularly  to  make  k  a  faai'  in  a  cause 
of  a  criminal  natuie  in  anotlier  kind  of  joris- 
diotien.  Taking  things  therefore  as  they  are, 
and  haviqg  proved  ihe  law  respecting  this  ex- 
Icaoidioary  species  of  sentenoe  from  the  hooks 
•f  practioe  mioh  desoibe  it,  can  any  good 
reaaon  be  assj^ed  why  such  a«enteace  shouki 
be  condttsive  in  the  present  case,  «nd  should 
not  be  revised  and  revoked,  if  occasion  shookl 
leqoire  it,  in  the  high  court  befinre  whipb  we 
BOW  are? 

This  sentence  neter  passes  into  a  rem  judi" 
Cfltom,  or  final  judgraent^it~  is  subject  to  be 
revised  in  any  other  court,  having  jurisdiction, 
than  that  in  which  it  was  first  given.    The  act 
of  James  t,  by  which  the  marrying  of  a  second 
hushftod  or  second  wife,  wliiUt  the  first  is  liv- 
ing, is  made  ielony ,  has,  by  cseating  the  felony, 
|»lain^  transferred  that  branch  of  the  ecclesia»- 
tmaljudadictkm,  which  heiore  punished  poly- 
gamy, to  those  courts  where  criminals  are 
tried;  and  to  remove  even  the  appearance  of 
any  dificoity  which  might  have  arisen  on  the 
right  of  the  proseditor  to  offer  the  sentence, 
ihe  counsel  lor  the  lady  have  themselves  de- 
aired  leave  on  her  part  to  :briog  it  before  the 
court,  and  have  actually  introduced' it:  can  it 
therefore  be  possible  that  this  high  court  should 
not  think  ibemselvea  Authorised  by  a  com- 
plete .jurisdiction  in  every  respect,  spiritual  as 
well  as  temporal,  to  give  the  prosecutor,  on 
the  part  of  the  crown  and  <>f  the  public,  the 
liberty,  under  all  the  circumstances  of  this 
ease,  cf  ofieriug  a  proof  of  the  nullity  of  the 
aentence,  hy  pointiijjg  out  from  the  proceediiuga 
themselves,  if  necessity  should  require  it,  the 
macks  of  fraud  with  which  they  abound.;  or, 
what  is  rather  to  be  expected,  to  give  the  pro- 
secotor4be:liberty  of  adducing  evklenoe  m  a 
more  direct  manner,  both   oral  and  instru- 
mental, to  prove  the  marriage  of  the  lady  at 
tlie  bar  with  Mr.  Hervc|y,  the  present  earl  of 
Bristol ;  by  which  the  cioitusive  proceedings 
before  the  JBoclesiastical  Court,  and  the  truth 
of  the  principal  suxusation,  will  at  one  and  the 
same  tune  be  plainly  demonstrated  ? 

!LordPftiiient  oftlu  CouneiL  Mj  lerda,  i 
Move 'your  brtlsbips  to  adfoom  4o  the  Otiam- 
berof  Parliament.— lerdf.  Ay,  ay. 

Lord  High  Steward.  This  House  is  acyoum- 
ad  to  the  Chamber ^of  .Parliament. 


The  liords  and  others  returned  io  the  Cbaoir 
ber  of  Parliament  in  the  aame  order  they  came 
down ;  and  the  House,  being  thus  resomed, 
resolved  to  proceed  further  in  tlie  Trial  of  £11- 
aabeth  duchess  dowager  of  Kingston,  in  West- 
minster-ball, 4in  Fnmy  next,  al  ten  o'clock  ia 
the  morning.  , 

I^BTmBaDar. 

Friday^  April  19. 

The  Lords  and  ofbew  came  Irom  4he  Cham- 
ber of  ParKaosent  ia  the  eame  order  aa  oa 
Tueeday ;  and  the  Pfcersheiaa'  seated,  and  4fce 
Lord  High  fiHeward  inkisiiMin-; 

Xor  J  Eigh  Steward.  My  lords,  the  Honae  is 
resumed.  Is  it  your  lordships*  pksasure  the 
judges  may  be  covered  T--- Xor<<f.  Ay,  ay.^ 

Then  the  Serjeant  at  'Arms  made  procla- 
mation for  sileace ;  and  the  daoheas  of  King- 
ston waa  uondacted  to  the  bar. 

X.  fl.  S.  Mr.  Wallace,  yon  anay  proceed 
with  your -reply. 

Mr.  IFa/iece.  My  lords,  1  nuistbeapeakyoar 
lordships' indulgence  to  examine  and  discuaa 
the  great  variety  of  arguments  and  eonsuleia- 
tions,  which  the  counsel  ^on  the  part  of  the 
prosecution  have  thought  proper  to  enter  into, 
and  submit  toyonr  lordships.  I  ought  in  the 
first  place  40  take  aome  notice  of  the  chaige  of 
novelty  imputed  to  myself,  and  tliose  who  as- 
sist me,  in  the  attempt  to  introduce  the  sen- 
tence of  the  Ecclesiastical  Court,  before  the 
cause  has  been  opened,  or  the  evidence  on  the 
part  of  the  pfosacution  stated  to  your  Jordalups. 

It  might  perhaps  he  thouf^ht  a  sufficient 
answer  to  observe,  .that  no  indictment  ever  yet 
has  been  preferred  on  this  statote,  where  the 
Ecclesiastical  Court  had  given  a  -sentence  upon 
the  subject.  The  prosecutor  of  this  indictment 
has  had  ihe  boldness  to  set  at  defiance  the  pro- 
ceedijigs  in  the  Ecclesiastical  Court ;  ana,  ia 
direct  qppoaition  to  a  sentence  pronounced 
there,  to  prefer  in  a  court  of  criminal  jurisdic- 
tion a  charge  of  felony  ;  for  although  criminal 
prosecutions  are  and  must  be  in  the  name  of 
the  crown,  yet  in  both  cases  ihey  are  carried 
on  by  private  individuals;  and  your  kirdshi|)a 
particularly  know,  in  the  present  case,  there  ia 
a  private  prosecutor,  and  one  who  might  have 
applied  on  the.score  of  ioterei^  to  the  Eccle- 
siastical Court,  to  have  had  that  sentenoe  re* 
examined. 

With  respect  to  (he  novelty  df  the  proceed- 
11^,  the  couoael  for  the  noble  l|dy  at  the  bar 
would  have  found  themselves  standing  mueh 
in  need  of  your  lordshtps*  pardon,  if  they  had 
not  interposed  the  sentence  at  the  time  It  was 
offered.  If  tliey  had  permitted  a  cause  of  this 
kind  to  .have  proceeded  into  evidence,  (Which, 
from  the  accouata  we  have  beard,  b  to^  |aia 
before  the  Court  by  a  number  of  witnesses, 
and  of  course  most  have  Uken  pp^your  lord- 
ahipB>i9anj  days  in  the  examinaUon),  and  after 
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all,  the  aenfenoe  bad  leeb  produced  aad  at- 
tended with  th^  edect  which  we  hope  it  will 
ba?e,  what  woald  have  been  the  sitttation  of 
GouDsel,  who  had  siifi^red  so  much  of  your 
lordsbipe'  timq  to  have  been  oiis-tpent  in  the 
examination  of  parole  evidence  to  facta  which 
could  not  he  admitted  against  the  decision  of- 
fered to  your  lordships  ? 

But  in  truth  it  is  not  new  tn  practicie :  the 
case  alluded  to  ienot  onljr,  as  it  had  bleen  term- 
ed, a  colour,  but  a  justification  for  what  has 
been  done.  It  is  true,  it  was  an  ejectment, 
whioh  the  gentlemen  have  properly  called  a 
fictitious  proceeding.  It  was  for  that  reason 
the  sentence  was  not  interposed,  till  the  evi- 
deace  was  opened;  for  till  then  the  defendant 
is  ignorant  in  what  manner  the  plaintiff  inteuds 
to  make  out  his  claim :  but  as  soon  as  it  was 
stated,  that  he  derived  through  a  marriage, 
which  had  been  examined  and  decided  io  the 
Ecclesiastical  Court,  the  counsel  immediately, 
without  suffering  evidence  to  be  given,  inter- 
posed  tl^  sentence.  In  this  case  there  is  no 
occasion  to  wait  for  the  openbg  of  counsel ; 
for  upon  the  face  of  the  indictment  the  sup- 
posed marriage  with  Mr.  Her^e^  is  stated  aa 
the  ground  of  tlie  offence :  the  cnme  in  llie  in- 
dictment charged  is  a  marriage  with  his  ^race 
the  duke  of  Kingston,  during  the  life"  of  Mr. 
Hervey,  to  whom  ^he  noble  prisoner  at  the  bar 
is  alleged  to  have  been  before  married ;  and 
consequently  upon  the  validity  of  that  marriage 
the  question  depends.  The  marriage  with  the 
dakeof  Kingston  was  notorious  in  the  face  of 
the  church,  onder  the  sanction  of  a  lioeace 
from  the  archbishop  of  Canterburv,  and  in  the 
presence  of  many  witnesses.  Ine  isupposed 
marrisge  with  Mr.  Hervey  was  the  sole  ques- 
tion io  ttie  Ecclesiastical  dourt :  that  court  has 
decided  against  it ;  and  as  long  as  that  sentence 
remains  in  force,  the  relation  of  the  parties  as 
husband  and  wife  is  at  least  suspended,  if  not 
absolutely  gone. 

The  practice  every  day,  where  one  is  in  pos-; 
leision  under  a  fine,  and  no  claim  has  been 
nude  for  five  years,  is  to  interpose  it  imme- 
diately. I  ventured  to  do  it  not  long  ago  in 
the  court  of  King'o-beocb  at  a  trial  at  bar  where 
the  claimant  came  out  of  Wales  with  as  long 
a  pedigree  as  ihatcountry  could  furnish.  When 
1  heard  it  stated,  and  understanding  that  a  great 
puffiber  of  witnesses  must  be  called  to  support 
it,  I  oft^red  the  fine  to  the  court,  before  a  wit- 
ness Was  called ;  which  instantly  put  an  end 
to  the  cause.  I  did  not  bv  that  incur  a|iy  cen- 
kure  from  tlie  court,  or  bfame  from  the  coun- 
fel.  1  thought  myself  called  upon  in  duty  to 
inform  the  court  of  It;  and  a  cause,  which 
woald  have  lasted  three  or  tbiir  days,  was  eaded 
in  less  than  ten  niinutes. 

I  trust,  a  conduct  designed  to  preveiit  your 
nsDQ  beu^  mis-spent  upon  a  fruitless  enquiry, 
(tor  whatever  should  be  the  result,  yet  this  sen- 
wnce,  if  it  has  the  effect  we  contend  for,  must 
vender  it  totally  nugatory  and  immateriid)  will 
hot  be  the  suQect  of  yoiur  lordships'  aumad- 1 
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Enough,  I  hope,  has  been  said  in  defence  of 
the  attempt  a^fnst  the  charge  of  novelty  ; 
but  an  observation  was  made,  to  create  a  pre^ 
tttcnce  against  the  case  of  the  noble  lady  at  the 
bar,  from  the  conduct  of  her  counsel  in  this 
sta^e  of  the  proceedings  to  prevent  an  exami- 
nation of  witnesses,  as  a  proof  of  their  opinioD 
upon  the  merits  of  the  cause.  God  fbrbid  that 
any  impression  should  be  made  against  the 
noble  pnsoner  at  the  bar  from  the  conduct  of 
her  counsel !  Yoiir  lordships  know,  diat  in  the 
forms  of  proceeding  she  most  throw  herself 
upon  her  counsel,  and  submit  to  their  manage- 
ment ;  and  no  mistake  of  theirs  will,  I  trust, 
ever  turn  to  her  prejudice.)  1  fed  a  happiness 
ill  speaking  to  a  court  incaj^ble  of  receiving 
Impressions  from  an  insinuation  of  that  kind. 

An  observation  was  made  upon  the  form  of 
the  sentence,  which  seemed  to  strike  many  of 
your  lordships,  that  as  far  as  it  appeared  to  the 
Ecclesiastical  Court,  the  ptrtics  were  hee  from 
all  matrimonial  contracta  and  espousals;  not 
posritively  that  they  were  so ;  and  therefore  as 
for  as  tlie  evidence  vrent  in  that  court,  and  na 


from  the  counsel  on  botli  sides  of  that  descrip- 
tion, that  it  is  the  constant  uniform  method  of 
drawing  up  sentences  in  causes  of  this  kind  ; 
that  it  is  a  sentence  of  validity  ;  that  it  is  con- 
sidered by  them  as  such  ;  but  that  it  is  open  to 
further  proceedings  in  that  court  j  that  it  faUs 
within  the  maxim  whictj  was  cited  to  youjr 
lordships  upon  the  other  side,  which  is  not  de- 
nied here,  but  admitted,  nay  mentioned  in  tba 
very  opening  of  this  business,  that  *  senientia 
contra  roatrimonium  nunquam  transit  in  rem 
judicatam  ;'  this  sentence,  being  against  a  mtlr* 
riage,  never  passes  into  a  definitive  judgment  of 
that  court:  but  does  it  follow,  liecause  it  is 
open  to  further  examination,  because  other 
suits  may  be  instituted  which  may  contradict 
this  sentence,  that  whilst  it  remains  unlm- 
peached,  till  other  suits  are  instituted,  and  till  a 
different  judgment  is  given,  that  the  sentence 
has  no  effect ;  that  it  is  the  words  of  the  judge, 
without  having  any  sort  of  consequence  at-* 
tending  them  ? 

.  Mf  lords,  it  is  too  ridiculous  to  suppose  fL 
suit  instituted  iu  the  Ecclesiastical  Court,  wh^ro 
the  prosecutor  of  the  suit  (or  the  promoter,  in 
the  language  of  that  court)  has  obtained  the 
sentence  of  the  court  in  his  favour,  that  it  means 
nothing  at  all ;  that  it  is  mere  waste  paper.; 
that  he  might  as  well  never  have  commenced 
the  suit.  Is  it  possible,  in  a  country  where 
tlie  least  klea  of  justice  prevails,  that  this  should 
be  the  case  f  On  the  contraiy ,  the  sentence  of 
every  court  of  competent  jurisdiction  has  beea 
considered  in  the  .same,  and  every  other  court 
where  it  has  become  the  sulgect  of  ddiate,  U}! 
impeached,  set  aside,  reversed,  or  repealed  by 
the  court  that  gave  tb'e  senteaoe,  or  bj  the.aiH 
thority  of  a  court  of  appellant  jiirisdictk>n«  ko  he 
conclusive.  '  ^ 

Your  lordships  haye  heard  from  the  docton 
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of  tbe  civil  law  the  effect  of  a  seni^ioe  in  a  auit 
,of  jactitation  of  marriage.  1  took  tht;  liberty  of 
stating^  to  your  lordships  manv  cases  referring^, 
.where  the  same'  doclrine  had  been  adopted  by 
the  judges  of  the  common  law,  and  constantly 
acted  upon  without  an  exception.  The  pro- 
ceeding is  not,  as  has  been  contended,  in  the 
nature  of  an  action  for  words  or  of  slander ;  it 
bas  ever  been  instituted  upon  some  serious 
claim  of  marriage,  which  calls  upon  the  party 
for  an  explanation. 

Would  it  be  no  objection  with  a  lady  to  a 
jgentleman  paying  his  addresses  to  her,  that 

.  somebody  claimed  a  marriage  with  hicn  ?  1  be- 
lieve, my  lords,  it  would  at  least  create  a  pause 
in  the  treaty,  if  it  did  not  absolutely  put  an  end 
to  it.  He  certainly  would  be  called  upon  by 
•  the  lady  or  her  friends  to  satisfy  them,  that  there 
did  not  exist  a  ground  for  such  report.  There 
IB  no  legal  course  to  be  taken,  but  by  com- 
mencing a  suit  of  jactitation  in  the  Ecclesias- 
tical Court.  The*  proceeding  calls  in  form 
upon  the  party  who  has  made  the  claim  to  jus- 
'  tify  it.  If  a  marriage  be  insisted  on,  the  par- 
ties instantly  change  situations  ;  the  defendant 
becomes  the  plaintiff  or  actor,  apd  the  original 
plaintiff  becomes  the  defendant,  and  is  called 
upon  to  answer  that  claim  made  in  the  Eccle- 
siastical Court  of  marriage,  not  only  to  answer 
it  in  form,  but  upon  oath  :  the  origmal  plaintiff 
is  obliged  on  oath  to  declare,  wheiher  the  alle- 
gations of  the  party  respecting  the  marriage 
are  true  or  false.    The  proofs  are  first  made  by 

-  the  party  insisting  upon  the  marriage ;  and 
the  judge  gives  sentence  upon  them.  The  suit 
in  truth  becomes,  and  is  admitted  by  the 
learned  doctor  on  the  other  side  to  be,  to  all  in- 
tents and  purposes,  a  matrimnnal  cause ;  and 
the  judgment  is  u|>on  the  validity  and  lawful- 
ness of  the  marriage.  Tn  that  light  the  pro- 
ceeding in  the  ecclesiastical  courts  has  ever 
been  received  and  treated. 

But.  suppose  the  sentence  has  been  received 
an4l  considered  as  conclusive  evidence,  it  is 
contended  by  the  counsel  for  the  prosecution  to 
be  only  in  particular  cases,  nantely,  where  the 
person  against  whom  the  sentence  has  been 

given,  or  one  deriving  under  such  person,  has 
eeo  a  party  in  the  suit,  in  which  the  sentence 
has  been  offered  iq  evidence;  which  is  not  the 
present  case,  as  the  crown  was  no  party  to  the 
suit  in  the  Ecclesiastical  Court. 

The  distinction  may  be  thought  ingenious 
and  plaasible ;  but  there  is  no  foundation  in  law 
to  support  it.  In  the  great  number  of  autho- 
rities cited  to  your  lordships,  there  is  not  the 
least  hint  of  such  a  disiinction :  the  rule  is  laid 
ilown  in  the  most  general  terms,  and  without 
an  exception,  in  the  case  of  Hatfield  and  Hat* 
field  before  the  House  of  Lords.  The  person 
against  whom  the  sentence  was  given  in  evi- 
dence, was  not  a  |iartv,  nor  claimed  under  any 
party,  to  tbe  suit  in  the  Ecclesiastical  Court. 

m  notice  was  taken  of  another  case  which 
1  mentioned  to  your  lordships,  where  the  per- 
son against  whom  the  sentence  was  given  in 
eridence  wai  no  party  to  the  proceedings  in  the 
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Ecclesiastical  Court  It  was  an  action  against 
Mr.'  Thomas  Hervey  for  a  debt  contracted  by 
his  wife.  Mr.  Kervey  had  a  judgment  in  tKat 
suit  against  htm :  but  in  a  sul^quent  suit, 
after  a  proceeding  had  in  the  Ecclesiastical 
Court,  in  which  it  was  declared  that  Mr.  Her- 
vey, as  far  as  appeared  to  the  court,  was  free 
from  all  matrimonial  contracts  (just  as  it  is  in 
the  present  case)  the  sentence  was  received  as 
conclusive  evidence  upon  the  fact  of  the  mar- 
riage, aiid  defeated  the  plaintiff. 

I  am  not  contending  that  such  sentences  are 
to  be  used  as  instruibents  of  frauds  upon  credi- 
tors. No ;  if  there  is  90  real  marriage,  but  a 
man  holds  out  to  the  world  a  woman  for  his 
wife,  and  she  -gets  a  credit  upon  that  score,  he 
shall  never  be  permitted  to  say  they  are  not 
married :  yet  where  the  persons  live  separate, 
where  no  act  of  his  gives  a  countenance  to  the 
demand,  there  a  creditor  trusts  the  wife  upon 
the  prround  of  a  legal  marriage ;  there  the  Ec- 
clesK^tical  Court  deciding  upon  the  marriage 
is  conclusiFe  evidence.  That  case  was  ac- 
quiesced in ;  BO  application  was  made  to  the 
court;  and  I  believe  all  that  heard  it  approved 
of  the  decision. 

A  learned  friend  of  mine  on  the  other  aide, 
after  he  had  as  I  thought  closed  his  argument 
and  sat  down,  rose  again  to  mention  a  case  to 
your  lordships  of  Crntchley  and  Bobins. 

It  must  have  struck  him  that  it  would  appear 
a  little  extraordinary,  after  s(r  full  a  discus- 
sion, no  case  had  been  cited  to  your  lordships 
to  wari-ant  or  give  a  colour  to  the  distinction 
attempted. 

That  case,  when  stated,  and  the  reasons 
given  by  the  Court  which  pronounced  the 
judgment  considered,  will  appear  not  to  have 
the  least  ajiplication  to  the  present.  It  was  a 
claim  of  dower  by  Mrs.  Robins  upon  the  estate 
of  Mr.  Robins  deceased,  in  Staffordshire.  The 
defendant  in  that  case,  the  heir  of  Mr.  Robins, 
pleaded  to  that  claim,  that  she  never  was  law- 
fully married  to  Mr.  Robinsw  The  only  legal 
mode  of  trying  that  fact  is  by  a  certificate  fronn 
the  bishop  of  the  diocese :  the  pleading  be- 
tween the  parties  is  brought  to  an  issue ;  it 
is  the  office  of  the  Court  to  direct  a  writ  to 
the  bishop  to  certify  whether  there  was  a 
marriage  or  not ;  and  upon  the  certificate  tbe 
judgment  is  given.  Instendyof  suffering  the 
Court  to  issue  a  writ  to  the  bishop,  Mrs.  Robins 
replied  to  that  plea  a  sentence  in  the'£cclesias« 
tical  Court,  in  a  suit  wherein  slie  was  by  tbe 
judgment  of  that  court  pronounced  the  wife  of 
Mr.  Robins ;  tbe  defenpant  put  ib  a  demarrer, 
insisting  the  replication  was  not  admissible: 
and  that  was  the  question  before  tbe  court  of 
Common  Pleas. 

Did  the  court  of  Common  Pleas  decide^  that 
such  a  sentence  is  not  evidence f  No:  the 
court  of  .Common  Pleas  determined,  that  by 
law  they  could  receive  no  other  evidence  of  tbe 
fact  than  tbe  bishop's  certificate;  it  was  the 
sole  proof  which  the  law  in  that  particular 
case  has  required  for  the  decision  of  the  cause, 
and  they  ooald  not  depart  from  it.    But  they 
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went  fiirtber  in  that  cause:  they  told  Mrs. 
Kobtos  that  the  sentence,  tliongli  it  ctmld  not 
be  received  there,  oii^ht  be  laid  before  the 
bishop,  who  was  to  certify  to  them  the  mar- 
riage. That  is  the  iang^aage  of  the'coort  of 
Common  Pleas  upon  the  caset  the  bishop 
mast  certify  the  marriage ;  the  sentence  mast 
be  laid  before  him,  and  not  before  this  Court. 
Did  the  court  of  Common  Pleas  decide,  as  con- 
tended, that  it  was  no  evidence?  No  such 
tfaiog  is  to  be  found  in  the  case.  All  the  Court 
did,  or'  meant  to  do,  was  to  iotbrm  the  plain tiflT, 
that  she  bad  mistaken  the  lime  and  plac^  to 
make'ose  of  that  evidenoe ;  that  the  law  bad  in 
tbst  case  appointed  a  certain  specific  proof  to 
be  gif  en  to  the  Court,  and  they  contd  reoeire 
no  other :  the  bishop,  who  wa»to  examine  into 
the  matter,  might  or  might  not  be  concluded 
by  the  sentence  s  the  Court  must  be  dietermined 
by  his  certificate. 

My  lords,  if  the  bishop'  had  rejected  the  sen- 
teoce,  he  would  have  done  what  no  bishop  ever 
did  before ;  yetth^  Court  mast  be  ooucluded  by 
bis  certificate ;  thoj^  could  not  examine  into 
the  proofs :  nay,  if  the  bishop  by  fraud  had 
certified  a  marriage,  the  Court  would  have 
been  concluded.  80  much  for  that  case  which 
has  been  cited  ;  and  which  is  the  only^aise  the 
industry  of  the  gentlemen  on  the  other  side 
could  produce  upon  this  part  of  the  argument. 

Your  lordships  have  been  told,  that  by  the* 
general  rules  of  evidence  in  civil  cases,  no  sen-' 
teoce  or  judgment  can  be  received,  unless  in  a 
cause  between  the  same  parties,  or  who  derire 
under  them.  The  candour  of  the  gentlemen 
00  the  other  side  has  admitted  two  exceptions' 
to  the  rule:  first,  sentences  or  judgments 
where  the  proceeding  is  in  rem ;  and  secondly, 
in  causes  where  the  Court  has  exclusive  ju- 
risdiction. 

I  will  not  state  to  your  lordships  other  ex* 
captions  to  the  rule ;  the  two  admitted  aresnffi- 
dent ;  the  present  case  falls  within  both  excep- 
tion&,  though  either  wonid  be  enough. 
-  in  the  first  place,  it  is  a  proceeding  \%  rem  ; 
marriage  or  no  marriage  is  the  point  to  be  de- 
termined. It  does  not  come  collaterally  or 
incidentally,  but  directly,  in  question ;  and  the 
decision  of  vbicb  uraa  the  sole  object  of  the 
suit. 

'  In  the  next  place  it  is  a  senten^  of  a  court 
having  exclusiTe  jnnsdielioa  upon  the  sub- 
ject. It  is  atlmiited  that  the  £cclesiasiical 
Coorts  have  exclusive  jurisdictions  in  probates 
ef  wilh,  in  all  testamentary  disputes  respecting 
imoaal  estates ;  and  having  decided  the  quee- 
uon,  ^betber  right  or  wrong,  upon  true  or 
upon  false  grounds,  it  is  not  competent  to  «nv 
other  court,  unless  in  a  legal  way  by  appeal, 
to  enter  into  the  matter ;  but  faith  and  credit  is 
to  be  given  to  the  decision  of  the  Ecclesiastical 
Court.  It  is  also  admitted,  that,  till  the  sUtute 
upon  which  the  present  indictment  is  founded^ 
the  Ecclesiastical  Coorts  had  the  aole  and  ex- 
dustve  jurisdiction  in  matrimonial  causes. 

But  it  i«  contended,  that  a  concurrent  juris- 
diction ia  given  by  this  act  to  tht  king'*  tem- 
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poral  coftrts :  where  is  the  ground  of  this  notion 
to  be  found  ?  Was  it  the  intention  of  the  legis- 
lature to  give  to  the  temporal  coorts  a  concur- 
rent jurisdiction  with  the  ecclesiastical  ?  The 
intention  (ifust  be  collectefl  from  the  act  itself. 
In  my  own  apprehension,  nothing  is  more  clear 
thanthat  the  legislature,  at  the  time  of  passing 
this  act,  meant  to  guard  and  secure  the  juris- 
diction of  the  ecclesiastical  courts  against  in- 
novation from  the  temporal. 

The  act  is  genera) ;  that  whoever  sliall  marry 
a  second  husband  or  wife,  living  the  former, 
shall  be  deemed  a  felon,  and  suffer  the  pains 
of  death.    Yet  that  geoeral  enacting  clause  is 
restrained  by  a  proviso,  which  demonstrates 
the  intention  of  the  legislature,  that  the  pro- 
ceedings  in  ecclesiastical  courts   should  re- 
main notonched,  and  the  temporal  courts  have- 
no  jurisdiction  in  the  case.    The  exception  runn ' 
thus: — '  Nothing  herein  contained  shall  extend' 
to  any  person  or  persons,  that  shaU  at  any  time* 
of  such  marriage  be  divorced  by  any  aentence 
had  or  shall  be  hereafter  had  in  ecdesiastical ' 
courts ;  nor  to  any  person  or  persons——' 

These  provisions  shew  an  anxiety  in  the  lo-  - 
gisUture  to  preserve  the  privilege  of  the  £c- ' 
cleeiastical  Court,  and  save  their  judgments 
from,  an  examination  ;  and  ao  far  from  giving: 
a  jurisdiction  to  the  temporal  courts  ia  spcb 
cases,  the  act  expressly  declares,  thai  wbefe 
the  ecdeaiaatical  courts  have  given  a  decisioo,! 
the  temporal  courts  must  stop.    The  ease  is- 
not  within  the  law ;   it  is  not  permitted  to  be. 
examined  into. — It  is  pretty  extraordinary  thai 
history  gives  no  account  of.  this  act,  or  the  im« 
mediate  ocoaaisn  for  passing  it.    Thepreambla     I 
states,  *  that  eril  disposed  persons  being  married, 
rim  out  of  one  county  into  anothei*,-  to  places 
where  they  are  not  known,  and  marry  there.* 
If  this  was  the  evil  nieaat  to  be  redrcssedy  the' 
case  of  a  person  of  rank,,  obtaining  a  seateaoa 
in  the  Ecclesiastical  Court,  and  acting  under 
the  faith  of  it,  can  never  fall  witHia  the  descrip- 
tion in  the  act.  >     ^ 

The  Journals  (^neither  House  furnish  any. 
lights  upon  this  subject.  The  act  wasbmught 
into  the  House  of  Commeiis  in  April,  received* 
some  amendments  in  a  conHufUee  there,  and' 
sbnt  to  the  House  of  Lords  t  it  there  also  re** 
celved  amendments;  and  was  returned  to  the 
House  of  Commons  again  in  Jnne^:  but  whar 
the  amendments  were,  or  whether  the^psovisoes^ 
were  inserted  by  the  guardians  of  the*  rights  of- 
the  church,  as  is  most  probable,  or  came  iVoia 
the  House  of  Commons,  cannot  be  discovered.. 
Suppose  a  seatence  of  divoroe  fironounced  iii« 
the  Ecclesiastical  Courts  would  it  be  permittedi 
tp  any  court,' ttsNlerprntenoe  of  fraud,  to  exa- 
mine for  the  pufBOse  of  makiag  the  partieas 
crhninals,  when  tneaot  has  declared  such  a- 
sentence  shall  not  be  meddled^  with ;  and  ihe 
parties  under  such  sentences  are  excepted  in 
terms  out  of  the  act? 

Where  a  sentence  of  nullity  of  marriage  is 
given,  it  is  equally  open  to  future  examination' 
in  the  ecclesiastical  courts  with  a  sentence  of 
jactitation.    If  tiis  be  doubted,  your  lordshipa» 
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from  tN  abilUif  s  aod  integrity  of  the  geotlemee 
who  enisl  ua,  though  counsel  in  the  eauae,  will 
receive  satislactory  ioformattoB. 
,  A  seoteece  of  nullity  of  oiarriage  la  excepted 

.  by  the  worda  of  the  act :  and  would  it  net  aeeaft 
eytremely  ieeonaiatent  aod  har«h»  that,  where' 
A  marriage  ia  doubtful,  and  the  eecleaiaattcal 
couria  have  declared  it  null,  neither  party  can 
b.^  a  aubaequeot  marriage  be  in  the  predicanieut 
or  'a  felon ;  and  yet  a  peraon^  who  ia  by  the 
aentence  of  that  court  declared  -never  to  have 
bfeeo  married  at  all,  and  to  be  free  from  all  ma- 
trifnoaial  eapouaala,  ia  to  be  a  felon  ?  Such  a 
oMiatructJon  on  a  penal  law  woukl  be  mon* 
aftroua. 

The  intention  of  the  legislature  ia  to  me  aa 
dear  aa  language  can  make  it,  that  matrime- 
nial  cauaea  abould  be^atill  within  the  aole  juria- 
diction  of  the  eccleaiaatieal  courts,  and  tfaaA  Ibe 
temporal  eouria  ahenld  have  no  authority  to 
cflumioe  kio  their  deciaiona,  by  declaring,  thai 
whereaoever  theee  aentencea  obtain,  the  party 
marrying  wlulat  thev  are  in  force,  ahall  itet  m 
a  felon ;  and  yet  the  former  marriage,  if  il 
ivere  a  le^al  ene^  ia  not  done  away  :  il  in  capa- 
ble, of  being  revived,  and  »  aecond  narringe 
would  be  nuU  and  void.  And  upon  Mother 
proceeding,  if  the  aentence  aheuU  ne  in  favoni 
of  the  marriage,  either  parly  may  commence 
a  auit  for  realitatien  of  oeojogalr  righto ;  the 

'  fiiBl  marriafpB  vedd  be  eatalmabed,  anA  a  an- 
CMid  marr»ge^  pending  the  aentence^  void} 
3ret  the  party  would  not  be  in  the  predtcamem 
of  a  fiskm.  Tbia  ia  claar  fiom  the  acl  of  par^* 
liamenl;  and  ia  Ihia  aenae  yuur  lordabipe  will 
give  me  leave  to  uae  it,  aa  ahewuMf  beyond  a 
peaaibilaty  of  doubt  the  intentkw  of  Hielegb* 
latnre.  Where  the»  are  tha  arguments  we 
liaee  heard,  that  the  legMatura  meant  in  tbia 
oaae  to  ^ve  the  common  law  oourta  aneh  cen" 
onrrenl  iuriadioiion,  a«  to  diaregard  Ibe  aeo-. 
tennea  of  the  eodeaiaotieal  coorta  ?  Haa  the 
lagiafetnre  aaid  ae?  Haa  not  the  leeialature 
faid  the  contrary  in  expreaa  terma  f  Whewver 
».aentenoe  ia  pvonouneed,  thaa  peroon  ia  not  to 
he  tiiad  in  the  temporal  eonrta.  Ia  it  compe- 
tent to  an  v  temporal  eouri?  laiieompetentto 
year  krabipa,  tlM  avpieme  temporal  court  in 
the  kingdom  ?  Awful  and  graat  aa  tbie  eonrt 
i§9  give  aw  leave  to  aay,  that  the  rales  ef  con- 
itrttotion  are  the  same  as  in  the  moat  inftrior 
oourt  ef  criminal  juriadistion.  Tfaare  ia  not 
one  law  for  Peers,  and  another  for  CoaMDons, 
in  tbia*  oonntry :  the  kw  ie  the  same  for  both ; 
It  only  variea  in  the  dronmstancea  of  the  trial : 
the  evidence  Is  paove  the  gnilt  or  innocence  of 
Hieparty  iatlie  aaaie in  att. 

There  ia  ne  ikiubt,  bat  ilm  lanapovai  eoorts 
may  try  marriages  upon  this  acl,  where  no 
sentence  hna  been  .gdren  in  the  Eeclaaiaatical 
Court;  aa  they  do. every  day  npon  titlan  to 
landa  on  ^jectnaente :  but  where  a  aenlcnee  haa 
been  obtamed  againat,  or  in  favour  of,  a  aaar- 

.  riage  in  the  Eccleaiaatieal  Genrt,  the  temporal 
oonrts  aieooncluded  by  it 

The  concurrent  juriadiction. which  tl»ey  con- 
tfnd  lu-,  if  I  midcnlnnd  them  right,  is  this: 
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thh  eccleaiasticai  courts,  say  tbey,  it  is  true»  ' 
hftve  a  right  to  try  a  marriage )  but  the  tern* 
poral  courta  beve  alao  a  right  to  try  a  marriage 
under  this  act  of  parliament.  The  aentenoe  nf 
the  £eoieaiwtical  Court  will  ad  aatisf^  them ; 
they  will  have  the  evidence ;  and  if  they  are' 
satisfied  with  the  evidence  that  the  eccleaiaati- 
eal courts  kave  tliougbt  inaufficient,  they  will 
pronounce  the  crime,  and  puniah  the  ofieuder. 
Can  there  be  any  anch  poaitkin  warranted  by 
the  act  of  pariiament  ? 

If  the  lagialiAttre  could  have  foreaeen,  that  in 
any  period  il  ahankl  enter  into  the  head  ef  any 
man  to  net  at  nothing  the  jurisdiction  ef  th« 
oecleaiaatieal  conns,  thev  eonM.  not  ia  more 
poritive  terma  have  guarded  agaisal  it 

If  the  gentlenaen  ahould  he  able  to  ealsMiak 
a  cenoeereni  jurisdiction  in  the  acchaiastiesl 
imd  lenapesal  cenyrta,  they  th^  beg  teave  to 
advance  a  step  further,  and  laji  dou  n  a  rnle^ 
which  they  hope  yeur  lovdshipa  wiH  adopl  to 
entitle  Ihem  to  enter  into  evidmee,  that  jedlg^ 
mentsonly  bind  in  courts  tf  eeneerrenl  jiirifr* 
diction^  where  they  ate  jusla* 

I  deny  the  rule  in  liie  ejctenl  ii  has  beco  laid 
down .  Have  net  the  courts  «(  Kang'a  hend^ 
Coasmon  Flnai^  and  fixebequef ,  a  tnncmwnt 
juriadiotion  ia  dvil  eauaaaF  anct  waa  ii  ever 
heard,  when  a  jodgment  ef  ens  el  the  cewns  in 
pleaded  in  anothev,  that  tha  propriety  and  racti» 
tide  tkf  the  jsdgment  can  be  exanwaed  intuf 
Certainly  noi»  the  party  ia  petmiynl  only  to 
deny  the  Valence  of  titf  judgment  Thecasn 
of  Sinchiir  mi  Frsser,*  Isldy  datermtned  by 
your  loidabips  upon  mi  appeal  froia  Sosiland» 
waa  cited  aa  aa  antherity  fiir  tbia  pnspeae ;  in 
which  year  kwdahipa  tnWd,  thai  a  judgment  in 
the  court  of  Jamaica  ahenld  net  be  enfereed 
untlMa  it  was  iust  9  that  is,  if  the  defendent  in 
the  cause  could  shew  it  waa  unjust,  no  eeuit 
ought  te  lend  its  dit  lo  carry  it  into  fffacuiion. 
-—My  lords,  nothing  is  more  right  br  just ;  bnb 
does  It  apply  ta  the  case  befem  year  lerdahipa  f 

Wherever  the  dd  ef  a  aiiperier  coort  ia 
wanted  to  give  eieet  to  a  judgment  ef  aA  infe- 
rior conrt,  or  of  a  ceinrtwhtdi  cannot  carry  ini* 
eiBeciition  ita  own  jndgmenla,  from  the  particn 
bdag  lecally  out  air  ita  juriadnstioa,  that  eouri 
whoas  aid  is  piaysd  eiigfct  net  to  give  it,  if  tfaa 
defendant  can  shew  the  judgment  to  be  onjiartt 
-Hdiey  will  give  aa  modi  credit  to  the  aenteaoe 
of  every  couvt  aa  to  pinwisM  i^  right,  onlesntha 
detiendaat  can  abew  the  oonlvaay.  Not  loaf 
age,  an  application  was  sadtetette  centtef 
Kii^'a4Mndi  to  nderoe  the  jad|^ent  of  th* 
juatioea  at  the  ^nartar-aeaaiena  »  LnnnsshirsL 
An  net  of  pnriianMttt  posed  for  the  inekmnre  of 
a  oaanmen.  By  that  act  the  piihlic  reada  era 
dtieeted  la  be  60  fcsl  wde,  the  common  waa 
amdl,  dtuate  Mi  a  very  remote  pert  of  ths 
oenntvy,  where  very  few  peapieeame  but  thosn 
iaterssted  m  the  tends,  and  they  thoaght  i 
roads  of -lees  breadth  would  very  well  sd 
for  the^oecsnons  of  the  oonotry  \  the  1 
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tiob«ra  under  that  act  of  parliament  assisrnefl, 
in  the  name  of  private  roaus,  what  in  truth  had 
before  been  public,  ami  allotted  half  the  dimen- 
sions required  by  the  act.  There  was  an  appli- 
cation to  the  sessions,  who  had  jurisdiction,  by 
appeal;  and  they  ordered  the  roads  to  l>e 
opened  to  the  extent  the  act  directed :  but  when 
they  had  dune  that,  they  were  lef\  without  the 
power  of  enforcing  their  order:  they  could  not 
com|)el  a  specific  execution  of  it.  If  they  had 
proceeded  for  a  contempt  against  the  commis- 
liooers  by  indictment,  that  would  hafe  been 
tedious  and  uncertain :  the  proper  method  was 
bv  an  application  to  the  supreme  <^iminal  court 
of  tbe  kintrdom,  in  which  the  superintendance 
of  all  inferior  jurisdictions  is  kxlged.  A  man- 
damus was  moved  for  in  the  King's-bench,  to 
enforce  the  judgment  of  the  sessions.  The 
court  of  King's- bench  told  those  who  opposed 
the  applicatifin,  We  think  ourselves  bound  to 
enforce  it,  unless  yoa  cfin  shew  it  to  be  unjust: 
eoortnce  the  court  that  the  sessions  have  done 
wrong,  and  we  will  not  lend  our  aid.  And  on 
that  occasion  a  case  was  cited  by  the  learned 
lord  at  the  head  of  the  court,  which  happened 
in  the  time  of  lord  Hardwicke.  Upon  a  decree 
of  the  court  of  Grand  Sessions  of  Wales,  where 
a  party  had  removed  out  of  the  jurisdiotion  of 
that  court,  a  bill  was  filed  in  the  court  of  Cban- 
esry  to  enf6rce  the  decree  of  the  grand  ses* 
sioos ;  the  defendant  by  his  answer  insbted, 
tbat  the  decree  was  unjust,  and  ought  not  to  be 
carried  into  execution :  lord  Hardwicke  was  of 
opinion,  tbat  if  (he  defendant  could  satisfy  him 
that  the  decree  was  unjust,  he  would  not  lend 
his  aid  to  enforce  it. 

Do  we  apply  to  your  lordships  for  the  aid 
of  the  court  to  carry  the  present  sentence  into 
execution  f  No ;  we  asic  no  favour ;  we  de- 
mand nothing  but  your  justice :  we  produce 
the  seiiteace :  we  da  not  ask  for  vour  assist- 
ance to  carry  it  into  execution  ;  it  comes  in 
collaterally  ;  and  in  such  cases,  whether  in  the 
Courts  of  law  or  in  the  courts  of  equity,  the 
sentences  of  the  Ecclesiastical  Court  have  lieeo 
eonstaotly  attended  to  and  been  received  as  con- 
clusive evidence. 

But,  my  lords,  though  sentences  of  the  ec- 
desiastical  courts  have  been  ever  received  as 
conclusive  evidence  in  civil  causes,  yet  it  is 
contended,  they  are  not  admissible  in  criminal 
prosecutions.  Is  it  the  genius  of  this  country 
to  attend  cnorejto  the  punishment  of  crimes, 
than  t^  the  administration  of  justice  between 
the  parties  in  civil  rights?  Is  the  distinction 
founded  in  good  sense  or  sound  policy,  that 
4be  sentences  of  ecclesiastical  courts  should  not 
onlv  be  received,  but  he  conclusive,  in  one  case, 
and  be  CIO  evidf^nce  at  all  in  th^  other  P  Your 
l^rdshtj>«  will  expect  rery  strong  authorities 
before  you  listen  Id  such  a  distinction. 

Suppose  in  a  criminal  prosecution  the  pro- 
ferry  of  goods  Hbould  come  in  question,  and  a 
aentenoe  of  condemnation  in  the  court  of  Ex- 
chequer wfs  produced,  is  there  a  doubt  of  its ' 
being  received  ?  Where  the  proceeding  is  tn 
rcMi,  the  aeutence  must  of  necenHy  be  adinis- 
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sihfe  and  conclusive  in  all  courts,*  between  a  1 
parlies,  and  on  all  occasions,  and  to  all  intents 
and  purposes.  Without  it  there  would  he  con- 
trariety of  determinatious  upon  the  same  ques-* 
tion  ;  which  would  be  a  reproach  to  the  justice 
0f  the  country. 

I  troubled  your  lordships  with  a  case  front' 
*ir  John  Strange's  Reports' to  prove,  that  the 
sentence  of  the  Ecclesiastical  Court  was  ad- 
missible and  conclusive  in  criminal  cases :  that 
doctrine  is  abundantly  confirmed  by  a  cAse  in 
the  KipgVbencb  four  years  after;  the  King 
itnd  tthbdes.  What  is  the  answer  given  to  the 
case?  The  reporter  was  a  young  man,  and 
therefore  he  is  net  to  be  credited ;  or,  his  notet 
of  cases  aAer  his  death  came  into  the  hands  of 
bis  executors,  who  knew  nothing  of  law,  who 
publish  every  scrap  of  paper  they  can  find,  and 

S've  them  to  the  worid— to  make  a  volume :  se 
e  authority  is  got  rid  of  by  an  Abjection  tO 
the  youth  of  the  reporter,  and  the  manner  of 
t)ie  publication. 

If  your  lordships  were  inclined  to  listen  to 
oltjection^  of  this  kind,  it  wooTd  be  a  corioui 
enquiry,  at  what  permd  of  a  Jawm*s  life  he 
tan  take  a  note  fit  to  be  reported.  1  confess,  I 
am  totally  unecquaioted  with  it.  Should  it  bi6 
when  he  is  at  the  bar,  a  yoimg  man ,  and  attend' 
ing  to  every  thing  that  passes?  Should  it  be^ 
when  he  is  advanced  in  business  ?  and  when 
the  business  he  is  ooncemed  iq  engrosses  hi$ 
time?  If  the  case  had  happened  later,  your 
lordships  would  have  been  told,  sir  John  was 
then  a  man  of  business;  he  did  not  trouble 
himself  about  taking  notes  s  they  are  very  in- 
accurate. If  It  had  been  the  note  of  a  judge 
taken  upon  the  bench,  I  do  not  know  but  i| 
might  be  said  of  him,  what  was  said  of  another 
jtioge,— judges  are  apt  to  sleep  upon  the  bench« 

1  had  the  curiosity  to  enquire  into  the  cir- 
cumstances of  the  Report  liie  case  happened 
when  sir  John  Strange  was  about  24  or  85  years 
of  age;  he  had  been  at  the  bar  4  years.  4 
note  so  taken,  and  preserved  to  the  Ume  of  his 
death,  ought  not  to  be  slif^htly  treated.  The 
observation  of  the  ease  being  published  bv  his 
executors  would  have  been  spared,   had  the 

gsntlemen  gone  to  the  first  page  of  sir  John 
range's  book  $  for  they  wouM  have  found  br 
a  Arenice  written  by  sir  John  Str^ge  bimselL 
when  between  50  and  60,  that  he  had  eollectea 
these  cases,  and  meant  the  public  should  have 
the  use  of  them ;  that  he  hail  been  at  the  pains 
of  selecting  those  that  he  thought  fit  for  pnbli* 
cation,  and  of  nutting  them  into  order.  It  ap« 
pears  be  had  given  some  of  bis  n^tes  to  a  gra^ 
tieman,  whose  servant  had  clandestinely  copied 
and  sold  them  to  booksellers ;  and  lest  the  cases 
so  sarreptitiousiv  obtained  should  be  imper* 
fectly  given  to  thd  public  under  the  sanction  of 
his  name,  be -was  at  the  expence  of  having  his 
notes  transcribed  under  bis  own  eye :  and  he 
savs,  **  if  they  should  not  be  published  in^mr 
life-time,  they  will  come  perfect  into  the  hands 
of  my  eateeutors ;  and  of  course  to  the  public*' 
He  practised  in  the  first  criminal  court  of  this 
country  with  the  greater  honbur  and  ability  } 
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be  had  never  beard  in  his  time  th^t  the  case 
dad  been  o?er-ruled  or  impeached  :  if  he  bad, 
his  intes^rity  ^as  such,  that  the  case  oever 
would  have  appeared  in  his  boolc ;  or  if  he  had 
inserted  it«  it  would  have  been  accompAuied 
>viih  a  Dote,  that  danaued  it,  or  threw  a  doubt 
on  its  authority. 

There  was  another  objection  to  this  case : 
that  it  qiust  have  been  determined  in  the  time 
of  the  dullest  alderman  that  ever  sat  in  that 
court.  Who,  my  lords,  determine  cases  of  this 
kind  at-the  Old-Bailey?  Not  the  aldermen: 
they  attend  indeed ;  they  are  fine  pictures, 
baodsome  furniture ;  they  grace  and  aidorn  the 
court ;  very  respectable,  of  considerable  trade ; 
but  they  do  pot  deal  in  law.  If  they  ever  study 
]aw,  it  is  to  avoid  it ;  in  which  they  are  not  af-* 
ways  successful.  The  judges  of  the  common 
law,  of  the  superior  courts  of  Westminster - 
Hall,  decide  the  questions  which  arise  in  trials 
there. 

Your  lordship^  have  been  also  told,'  that  the 
authority  of  .this  case,  if  ever  it  had  any,  was 
soon  put  an  end  to  in  the  year  1753,  in  the  case 
of  the  King  and  Murphy.;  where  the  probate 
of  the  Ecclesiastical  Court  was  set  at  nought ; 
it  was  noiliipg  more  than  paper  and  wax,  with- 
opt  any  efeci.  The  case  of  the  King  aiid  Mur- 
phy was  thrown  in  by  name.  A  case,  the  king 
^nd  siidi  a  one,  shews  it  to  have  been  a  crimi- 
nal cause ;  but  it  must  be  from  a  state  of  the 
facts  that  your  lordships  must  discorejr  the 
application. 

I  will  let  vonr  lordships  jcnow  the  state  of 
that  case.  It  was  an  indictment  for  forging 
the  will  of  one  Wilkinson.  Your  lordships 
)iave  many  of  you  heard  of  the  great  successes 
of  some  privateers  fitted  out  in  the  year  1746-7, 
called  the  Royal  Family  privateers :  they  were 
very  successful ;  and  they  got  very  soon  into 
many  disputes  in  the  court  of  Chancery  and 
courts  of  law.  Their  wages  and  prize-money 
were  considerable.  Wicked  men  were  tempted 
to  endeavour  to  possess  it.  A  sailor  in  a  re- 
mote part  of  the  world  jsa  being  not  likely  to 
give  himself  much  trouble  about  money. - 
Murphy,  who  was  |>rosecuted  at  the  Old- Bai- 
ley, knowings  Wilkinson's  title  to  the  prize- 
monev,  had  forged  a  will  of  Wilkinson,  bad 
got  that  will  proved,  and  bad  received  from 
one  Noades,  the  agent,  part  of  the  prize-money 
of  Wilkinson.  All  went  off  very  well.  Mur- 
phy spent  the  money.  But  in  a  few  months 
after,  Mr.  Wilkinson  was  restored  to  life.  He 
appearecl  before  the  agent,  and  demanded  his 
money. ,  Says  the  4r«nt,  We  have  paid  your 
executor.  Ays  he,  That  is  pretty  odd  !  I  will 
satisfy  you  1  have  not  been  dead ;  and  nobmly 
can  prove  my  will  till  1  am  dead :  1  iosijt  upon 
my  money.  The  fraud  was  detected;  Mur- 
phy  was  apprehended,  prosecuted,  and  con- 
Ticted. 

Would  the  gentlemen  have  had  him  set  up 
the  4)roliate  of  the  will  ^t  the  Old  Bailey? 
Would  they  have  told  Wilkinson  to  go  to  the 
Ecck'siastical  Court  to  repeal  it?  What  would 
yVUkiiaoD^  Ignorant  at  |ie  was,  say  f   1  hate 


beard  uf  probates  of  «wills  of  dead  men,  but 
never  heard  of  probates  of  wills  of  living  meo 
before:  the  jurisdiction  of  the  Ecclesiastical 
Court  is  to  grant  probates  of  the  wills  of  the 
dead,  not  of  the  living ;  and  therefore  the  ques- 
tion could  not  arise. 

Another  case  of  one  Stirlinct  was  mentioned, 
Stirling  found  out  tha^  a  Mrs. .Shutter  had 
property  in  the  South -Sea  stock,  and  bis 
scheme  to  possess  it  was  like  Murphy's:  he 
forged  a  will,  got  it  proved,  went  to  the  South- 
Sea-bouse;  there  he  exhibited  the  probate; 
they  gave  credit  to  the  death  of  the  party,  and 
to  bis  beinc:  the  executor,  and  they  (laid  the 
money.  The  wopaao,  who  had  nothing  e1s9 
to  live  upon,  came  to  receive  her  dividend. 
The  clerk  says,  Your  executor  has  proved  your 
will ;  you  must  be  the  ghost  of  Mrs.  Shutter, 
not  Mrs.  Shutter  herself.  She  was  not  to  be 
put  off  in  that  way.  The  company  found  out 
Stirling,  and  brought  him  to  justice.  He  did 
not  say  to  the  court  on  his  trial,  Do  not  be* 
lieve  her;  no  law  says  you  must  take  the 
evidence  of  a  ghost:  she  must  go  into  Doctors 
Commons  and  rescind  this,  before  you  believe 
ber  evidence.  No  court  would  bear  such  an  iq* 
suit.  The  jurisdiction  of  the  Ecclesiastical  Court 
does  not  attach,  till  the  narty  is  dead :  there 
is  no  such  thing  as  a  will  for  the  Prerogative 
Court  to  give  effect  to,  whilst  the  testator  is 
living.  It  was  said,  the  crime  consists  in  ob- 
taining the  probate.  The  will  has  no  legal  ef- 
fect without  it.  It  is  not  necessary,  to  consti- 
tute the  crime  of  forgery,  that  the  will  should 
be  proved.  If  the  will  is  exhibited  as  a  ge- 
nuine will,  and  the  officers  of  the  court  (what 
has  happened  in  many  instances)  suspect  a  for- 
gery, they  stop  the  probate  ;  and  many  have 
sufltered  without  a  probate  being  granted,  the 
offer  to  prove  the  will  being  a  publication  «f 
tb^  forgery. 

Two  other  cases,  the  Kin^  and  Fitzgerald, 
and  the  King  and  Carr  and  Richardson,  were 
also  mentioned  to  your  lordships.  In  neither 
of  these  cases  was  any  probate  produced  or  in- 
sisted upon  by  the  prisoner.  One  of  the  gen- 
tlemen, who  cited  the  cases,  suggested  that  aq- 
swer  to  them,  which  was  too  obvious  to  be 
overlooked. 

I  trust  your  lordships  are  satisfied,  there  is 

^  no  ground  in  reason  or  authority  for  the  dis- 

ti notion  attempted  between  civil  and  criminal 

causes  in  the  admissibility  and  effect  of  the 

sentence  of  the  Ecclesiastical  Court. 

1  am  now,  pay  lords,  arrived  at  that  point  to 
which  the  whole  artillerv  seems  to  be  directed  ; 
that  the  sentence  was  obtained  by  collusion^-*- 
Your  lordships  have  been  told,  that  a  judgroeot 
by  collusion  is  fabuta  non  judicium ;  wax, 
paper,  ink,  auV  thing  that  you  will,  btit  not 
a  judgment :  the  judf^e  does  no^act,  the  judge 
is  imposed  upon  ;  it  is  of  no  effect  whatever  ; 
in  no  court,  in  no  light,  upon  no  occasion,  caq 
the  nqo^t  ingenious  imagination  suggest  a  ease j 
in  which  cuilusion  does  not  affect  the  transacr 
ti6n ;  and  being  once  proved,  destroys  it  from 
the  b^tnniu^,  a^d  as  inuph  annihilates  i|,  as  if 
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ii  ba4l  never  existed.  Tbii  jour  lordship  have 
jteeo  toUl  is  llie  clear  settled  law  of  every  court. 

1  must  beg  leave  to  deny  the  doctrine  in  tbe 
extent  it  is  contended  for,  and  to  insist  before 
your  lordships,  t)ie  collusion  cannot  be  averred 
against  this  sentence,  either  upon  tbe  principles 
ortbe  common  law,  or  tbe  provisions  of  any 
statute.  By  tbe  common  law  of  this  country/ 
proof  of  collusion  in  some  instances  was  per- 
mitted to  rescind  transactions :  tbe  simplicity 
of  tbe  comipoo  law,  calculated  for  more  honest 
times,  was  not  equal  to  all  the  arts  of  ipjostipe 
which  ingenious  wickedness  hath  produced. 

By  tbe  principles  of  the  common  law,  the 
person  permitted  to  rescind  a  tranaactioo,  oo 
tbe  score  of  fraud  or  collusion,  most  have  an 
interest  vested  at  tbe  time.  This  is  expressly 
laid  down  by  tbe  court  in  Twyoe's  case,  re* 
ported  by  lord  chief  justice  Coke.  Where 
|roo<{s  are  unjustly  taken,  and  sold  in  a  market 
orert  by- fraud,  to  change  tbe  property,  the 
true  owner  may  retake  them.  8o  where  a 
^creditor  prosecutes  bis  debtor  to  judgment, 
^nd  tbe  debtoj*  sells  bis  goods  to  a  person  know- 
ing of  the  judgment,  with  a  view  to  defeat  the 
jFxeculion,  tbe  goods  may  notwithstanding  be 
taken  by  tbe  mdiior.  In  both  cases  an  in- 
lerest  was  vested  at  the  time  of  the  frau^. 

Blan^r  statutes  have  been  made  to  suppress 
fraud  ;  in  Henry  tbe  4th's  time,  in  the  differen| 
reifirns  of  the  Edwards,  and  last  of  all  in  the 
time  of  queen  Elizabeth ;  tbe  main  object  of 
wliieb  w^  to  enable  persons  who  became  in- 
terested sutMeauent  to  transactions  founded 
in  collusion  and  fraud,  to  impeach  and  rescind 
them. 

it  has  not  indeed  been  expressly  insisted,  that 
by  tbe  common  laW,  independent  of  statutable 
proriaions,  all  fraudulent  judgments  were  void, 
and  that  it  was  competent  to  anv  person  to  de- 
festthem:  the  authorities  I  have  cited,  and 
legislative  declarations  upon  the  subject,  prove 
^e  contrary.  Tbe  statut^  of  9ih  Henry  6,  c. 
11,  has  already  been  mentioned*:  from  thence 
it, is  clear,  the  certificate  of  the  bishop,  how- 
erer  collusively  or  fraudulently  oblaincM],  was 
conclusive  l>etween  tbe  parties.  And  in  tbe 
case  of  bastardy,  a  provision  is  made  against 
such  certificates  in  future :  but  in  other  cases, 
as  io  marriage,  to  this  day,  and  also  before  the 
Reformation,  upon  the  parties  being  of  a  reli- 
gious order,  the  certificate  was  conclusive,  not- 
withstanding any  fraud  or  collusion. — Col- 
lusive judgments  upon  penal  statutes  to  pro- 
tect offenders  frequently  occur  in  practice; 
and  when  they  are  insisted  on,  tbe  plaintiff  has 
a  right  to  aver  such  judgments  to  have  been 
obtained  by  fraud  and  collusion.  '  This  does 
Dot  arise  from  the  provision  of  the  common  law, 
but  From  an  act  of  parliament  made  iq  the  4th 
H.  7.  c.  SO.  The  whole  statute  is  material  to 
be  attended  to.  The  title  of  the  act  is,  *•  actions 
popular  prosecuted  by  collusion  shall  be  no  bar 
to  those  which  be  pursu  d  with  goml  faith." 
Jt  recites,  that  if  art  action  popular  be  com- 
menced against  an  offender  by  giN>d  faith,  then 
/fbe  same  offender  will  dela^  the  itotioa  either 
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by  Don-app^ninee  or  by  Iravene ;  and  ha|ig» 
ing  tbe  same  action,  the  san^e  offender  will 
cause  like  action  popular  to  be  brought  against 
him  by  covin  i'sk  tbe  same  cause,  and  offence 
that  the  first  action  was  sued :  and  then  by 
covin  of  the  plaintiff  in  that  second  action,  be 
will  be  condemned  either  by  confession,  feign- 
ed trial,  or  release;  wbiqb  condemnation  and 
release  so  had  bv  collusion  and  covin  pleaded 
by  tbe  said  offender,  «hall  bar  tbe  plaintiff  in 
the  action  sued  in  good  fsitb  :  it  is  therefor* 
enacted,  that  in  future  the  plaintiff  suing  Io 
good  faith  may  aver  the  former  recovery  to 
have  been  by  covin  and  collusion' ;  but  no  such 
averment  is  to  be  received  after  a  trial  on  the 
point  of  the  action,  or  on  the  covin  er  ooUtifion. 
'  Here  your  lordships  find  the  origin  of  aver- 
ments, that  judgmenta  on  P^daI  atatntea 
were  obtained  by  collusion.  This  act  affirms 
the  principle  of  the  common  law,  that  none 
but  persons  interested  were  entitled  to  rescind 
judgments  on  the  ground  of  collusion.  A  pe- 
nalty given  to  a  common  informer  is  not  vested 
in  any  individual,  till  he  commences  the  ac- 
tion ;  and  consequently  he  could  not  aver  cdU 
Insion  in  a  former  ju<igment ;  such  judgment 
was  not  then  falmht  or  waste  parchment^  but 
of  such  effect  and  conclusion  as  called  fer  ao 
act  of  parliament  to  remedy  the  mischief. 

There  C9n  be  no  greater  authority  to  prove 
the  common  law  of  the  land,  thim  a  parNamen-  ' 
tary  declaration  upon  the  sulject  t  this  act  furw 
nisbes  a  roost  explicit  and  satisfsctory  one. 
Your  lordships  will  not  suppose  an  act  was 
made  to  remedy  a  mischief,  or  supply  a  defect, 
which  did  not  exist.  If  your  lordships  refer  to 
the  acU  of  those  d^ays,  you  will  find  them 
drawn  with  great  precision  and  accuracy,  and 
with  great  knowledge  of  tbe  subject:  I  will 
not  aay  so  much  for  the  acta  of  the  present 
time. 

This  act  must  evince  to  your  lordships,  that 
collusive  judgments  in  courts  of  law  bound  Iq 
collateral  suiu.  Is  it  then  to  be  wondered  at, 
that  there  was  no  provision  by  the  common  law 
respecting  fraudutept  sentences  in  the  ecclesi- 
astical courts,  which  had  the  sole  and  exclusive 
jurisdiction  in  themselves  ?  But  it  does  not  fol- 
low, that  collusive  practices  are  to  have  effect^ 
or  the  parties  go  unpunished. 

A  power  is  incident  to  every  court  to  prevent 
its  procee«lings  from  being  made  the  instru- 
ments of  fraud  and  iniquity,  and  to  punish  the 
persons  concerned  in  the  sttempt.  It  may  be 
done  upon  the  information  of  one  interested  or 
not  interested.  The  Court  is  called  upon  for 
its  own  honour  to  examine  into  the  buaiuess. 

Your  lordships  have  been  told,  that  tb^ 
crown  cannot  get  at  the  collusion;  that  the 
ecclesiastical  courts  will  not  attend  to  the  ap. 
plication  of  the  crown.  If  that  were  the  case, 
It  would  not  follow  as  a  necessary  consequence^ 
that  the  crown  should  be  admitted  to  allege 
collusion  here.  But  has  ihe  attorney  |[eneral 
surmised  to  th^  Bcclesiastical  Court,  that  there 
has  been  such  an  imposition  put  upon  them  m 
is  insinuated?  Has  the  judge  of  the  Scdssias^ 
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licftl  CotH  told  the  ftttomey  gunenti,  I  cflonot 
ftttend  to  the  Kinfy^estioi] ;  no  applieation  hat 
beeo  made  to. the  ficdemastieal  uourt,  either 
OQ  the  part  o^th^  crown,, or  by  the  real  pn»e- 
eator  In  thit  case,  or  any  other  peraon,  thoucrh 
Ihe  duke  of  Kingatoo  and  the  noble  lady  at  the 
bnr  Itred  together  Are  yeari  tinder  the  sanction 
ef  a  marrtai^  aolemqized  with  the  archbishop'a 
licence.  In  me  presence  of  friends,  and  known 
to  the  world  f  Does  the  prosecutor  say,  he  is 
actuated  by  molives  of  jnstice,  and  allege  the 
•apposed  tolltiaioo  newly  discoTered  f 

A  case  happened  in  the  coart  of  Ring's - 
bench,  which  is  known  to  nnany  of  your  lord- 
ships. Mrs.  Phillips  had  married  Mr.  Mail- 
man—Mr.  Muilman  had  got  rid  of  that  mar* 
riage  by  a  sentence  in  the  Ecclesiastioa]  Conrt, 
by  proving  a  former  marriage  whh  one  Dela- 
Deld.— It  was  then  the  lady's  Inni.  She  me- 
ditates getting  rid  of  Delafield*a  marriage,  by 
proving  that  Dehfteld  at  the  time  he  married 
her  had  another  wife ;  and  so  the  lady  was  to 
tx  herself  upon  Mr.  Muilman  in  order  to  give 
effect  to  her  scheme.  An  action  was  brongbt 
for  a  real  demand  against  her  in  the  court  of 
King's-beoch  by  a  brewer,  who  had  got  a  note 
IVom  her  for  a  valuabJe  consideration :  the  in- 
tent of  this  was  to  create  a* rumour  that  Muil- 
man and  she  were  married.  They  mi^ht  have 
brought  this  and  a  thousand  such  actions,  and 
no  verdict  given  could  be  evidence  against  Mr. 
Muilman.  But  when  Mr.  Muilman  heard  6f 
this  proceeding,  and  thejiurpose  of  it,  though 
it  could  not  affect  him,  he  applied  to  the  court 
of  King's-bencb,  not  as  a  partv  in  the  cause, 
but  informed  the  Court  that  such  a  proceeding 
was  had  by  collusion,  that  it  was  an  ahuse  of 
the  Court,  and  ought  to  be  rectified.  Lord 
Bardwtcke  was  then  at  the  bead  of  that  conrt : 
he  considered  it  as  a  high  contempt  af  that 
court :  he  attended  to  the  application  of  Mail- 
mab.  An  objection  had  been  made  by  counsel, 
tnat  Muilman  was  not  to  be  heard.  What! 
laid  lord  Hard^icke,  to  inform  the  Court  of  a 
contempt,  is  he  not  to  be  heard  ?  Any  person 
as  amicui  cufU  may  inform  the  Court  of  a 
contompt  that  has  been  committed.  The 
Court  ordered  the  record  to  be  taken  off  the 
Vie,  and  punished  the  parties.  If  the  present 
sentence  was  by  collusion,  the  Ecclesiastical 
Court  would  erase  from  their  records  the  me- 
morial of  the  transaction  at  the  surmise  of  an 
Qmicus  curia :  and  would  not  the  Ecclesiastical 
Coort  have  thought  themselves  honoured  with 
such  an  amicui  curim  as  his  majesty's  attor- 
ney-general f 

Great,  and  perhaps  deserved,  commen*dation 
ivaa  bestowed  upon  the  marriage-act,  though, 
I  really  confess,  I  did  not  discover  the  applica- 
tion. Your  lordships  were  told,  that  every 
Woman  of  easy  virtue  and  of  indigent  circum- 
stances before  that  act  had  an  immediate  re- 
ceipt for  the  payment  of  her  debts  by  getting 
^  married  at  the  Fleet.  Has  the  marriage-act 
been  attended  with  such  beneficial  consequences 
to  make  all  women  virtuous,  and  all  women 
rich?    If  that  be  truei  it  hu  much  greater 
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merit  than  I  conceived  beloHged^o  it.  Did  a 
Fleet  marriage  discharge  the  woman  from  her 
debts  ?  The  only  change  it  made  in  her  aiflia- 
tion  was  this :  when  married,  she  goes  to  gaol 
in  company  with  her  husliand ;  whereas  if 
sragle,  she  must  go  alone,  and  trust  to  the  com- 
pany she  meets  there :  and  as  to  future  debts,  . 
she  was  not  liable,  because  she  was  a  married 
woman  ;  and  at  that  tim6  the  marriage  cere- 
mony, if  performed  by  a  priest,  was  valid. 
But  ia  there  any  thing  in  the  marriage-act 
which  says,  that  a  woman  who  now  marries 
shall  not  mn  into  debt  f  It  would  be  very 
happy  for  many  husbands  in  this  country,  if 
thei«  could  have  been  an  effectual  provision  of 
that  kind.  Before  the  marriage-act,  a  woman 
by  her  marriage  in  the  Fleet  was  not  liable 
to  future  debts ;  a  woman  now  by  her  mar- 
riage in  the  church  is  not  liable  to  futare  debts. 
Has  the  marriage-act  made  it  a  difficult  matter 
in  this  country  to  be  married  P  Are  there  manj 
obstaclea  in  the  way  ?  Is  there  an  v  dehcacy  in 
surrogates  in  granting  licences  f  In  troth,  it  is 
as  easy  to  get  married  in  a  chnrch  as  before  in 
the  Fleet  Suppose  a  marriage  by  banns  at  a 
distsnoefrom  London;  the  woman  oomeshere 
and  runs  in  debt ;  does  any  body  in  London 
know  of  her  marriage,  though  it  isas  in  a 
church  f  She  has  as  much  power  to  run  in 
debt  since  the  marriage  act  as  before,  and  as 
exempt  from  the  payment. 

Your  lordships  sre  told,  thataman  and  woman 
may  to  cif  il  purposes  and  to  civil  duties,  by  a  col- 
lusive sentence  of  this  kmd,  beconie  separated, 
and  no  longer  husband  and  wife ;  bat  to  all  the 
pobUc  duties  they  are  husband  and  wife :  they 
cannot  absolve  themselves  from  publk:  du- 
ties; there  is  no  power  npon  earth  can  do  it 
but  the  legislature  of  the  kingdom ;  and  that 
the  noble  lady  at  the  bar  is  free  to  all  civil 
purposes,  but  to  all  criminal  purposes  she  is  a 
wife. 

I  wish  the  gentleman,  who  used  this  ugn- 
ment,  hsd  explained  himwilf  upon  the  subject ; 
for  I  protest  to  your  lordships,  I  am  to  be  inform- 
ed that  there  are  other  public  duties  by  husband 
and  wife  to  be  performed,  but  thdse  in  a  state  of 
cohabitation :  1  have  noideaof  any  public  duties 
which  the  state  can  exact  from  a  husband  and 
wife  in  any  other  situation :  and  yet,  my  lords, 
nothing  is  more  clear,  than  if  a  manitnd  woman 
cohabit  together  as  husband,  and  wife  after  a 
sentence  like  the  present,  and  whilst  it  remains 
in  ibrce,  they  are  punishable  by  ecclesiastical 
Censures. 

Are  the  public  duties  alluded  to  the  injwpc- 
tions  found  in  the  act  of  parliament,  that  no 
man  shall  take  another  wife,  or  any  woman 
another  husband,  living  tlie  former  r  The  act 
does  not  mean  to  punisn  all  such  acta :  for  in 
the  first  place  the  act  says,  that  it  is  competent 
to  any  man,  without  becoming  a  felon  or  the 
object  of  uunish ment  by  the  act,  to  marry  s 
Second  wife,  provided  his  first  wife  ia  beyond 
the  seas  for  seven  years  together,  though  the 
husband  knows  she  is  living ;  and  yet  the  s^ 
oond  marriage  is  void|  and  Uie  husband  may  b* 
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muiitiiie^  ui  the  t»\mulktX  o^rli,  boi  ilQl 
ID  iIm  lemforal. 

Suppose  a  (reDtlemaD  frosi  .IrelsnJ^  for  un- 
ttaace»  •bottU  b«  cifil  CMiigb  to  loavt  bio  wife, 
ami  reRJtk  atvea  yc«rs  in  Eoglaod ;  UioHff b  be 
bear  Urooa  bar  by  every  packet,  tbou^  be 
write  to  bar  by  erery  padLet,  he  ney  m^rry  a 
woroab  ie  Ea^land  withoat  ofieiMGfl^  agaioal 
the  act  of  parUatneDt.  It  weald  be  the  aame, 
if  a  peraoo  living  at  Dover  cooiU  prevail  on  bis 
wife  to  go  umI  reside  at  Calais  for  aeven  years : 
be  might  HMnrry  another  wonaa  at  Dover  with* 
oat  any  peril  from  tbia  law,  thol^h  every  vessel 
brought  oioi  aecoiuita  of  her.  good  beakb.  la 
this  iben  thai  great  public  doiy  whieh  the  atAle 
80  rigorously  exacts,  that  none  of  its  sulyasls 
shall  aarfy  a  second  hnsbaiMl  or  wifa^  livag 
the  first? 

It  is  well  knewn,  that  a  dtvotee  for  adultery 
does  not  ffisHilve  the  bosde  of  matrinidny ;  tM 
rehitian  of  husband  and  wife  still. eiiata,  and 
Bctther  party  can  nnrry  lyain ;  and  yet  the 
day  afler  thni  divocee  is  pienouneed,  abe  cisn 
msrry  any  man  ahe  pleaaea  wilbeul  offending 
against  tbia  law*  It  is  not  then  in  lbb.net  of 
parlianeni  sve  are  to  find  the  unhlic  dntks 
which  the  wMm  csada  fsem  a  hasband  and 
wife ;  tar  in  many  eases  a  aeeond  maiiiagn  is 
not  punished^  or  even  condemned  by  it 

Poosthly  tin  gentleman  may  urge,  that  a 
wife's  roiidinip  amnd  for  aeven  years  may  be 
by  cattnaion  tn  five  the  husband  an  opporluoity 
of  msrryin^  affsin  without  cosMAiltiog  fUony: 
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ia  short,  if  your  l<wdsbips  vield  to  thin  el^eotlon 
of  oollnaieo,  il  ia  imposoible  to  fc 


rte  what 
extravsgant  lengtha.yon  may  be  carried  In 
support  of  the  propeeitioo,  Aai  the  noble  lady 
at  the  har  is  to  all  civil  purposea  singley  but  to 
all  criminal  purpaaea  a  wife.  The  case  of  a 
peraoo  whn  committed  a  fraadalcnt  net  of 
oankruptcy,  ea  which  a  oommiasioo  isaued, 
and  for  a  oaneaahaent  of  part  of  hie  eieeta  be 
liaa  tried  aad  execated,  baa  been  mentioned.' 
The  eaae,  w»  fiar  from  ounnlainiag  the  propoaa- 
tion,  is  an  audmrity  againat  it:  the  oolluaive 
act  of  banhraplcy  waa  deemed  e^valeat  to  a 
real  one ;  is  houad  the  banfct ap4  to  aH  civil  and 
criaiinai.fnarpansa}  ifeaaUeeted  his  prepesty 
to  he  sened  for  the  henem  of  his  creditera ; 
it  sobjacted  hie  person  to  the  paniahmeaf 
ordaioad  by  the  banfcrapt  laws:  there  ia 
00  distinction  made  between  civil  and  orimiaal 


8oppoaa  a  cammianoa  of  hanhraptoy  isaiag 
fairly  apon  a  veal  act  of  banbraptey,  and  a 
by  the  bankrupt^  and  let 


fiarthect  which  ia  not  an  impoaaible 
thing,  that  the  eammission  by  ooUuaum  be- 
tween the  aaoigaesa  and  the  banbrupt  is  super* 
ieded,  aa  having  improperly  issued,  by  an  order 
of  mv  lord  ahaaoallor,  andan  indictment  should 
be  aAsrwavda  ptefermd  for  the  eoncealmeat; 
woald  any  ja^ge  safiar  a  maa  to  be  tried  as  a 
ibloQ  uadCer  theae  ciraumaftaaoea  oa  a  aug^gea- 
tioneffraod  m  auperseding  the  comnaission  ? 
Certainly. not:  1  am  persuaded  every  jodgei, 
who  now  amjsta  your  MsbtpS)  would  tcf  1  me 


prtneoutor  ho  hadrnMlakaalht  phtoe  taaxamiaa 
the  fraud;  that  he  awtfhtto have  applied  ta  the 
cauft  of  Cbanoeay,  whieh  baa  exehiaive  ^pirie* 
diction  in  banhrupley  ;  aa«l  dhfeat  thepriaeaor 
to  be  acquitted. 

Fermor's  caaa,  in  lord  €qha*a  ReparlSi  waa 
cited  10  your  hirdsbipe  to  psova,  that  aats  teaa* 
poral  aadeccljseiastical  may  be  aseided  for  eoU 
loaioo :  doeatbat  Itemed  judge  any  wbetaaack 
acta  are  to  he  avoided?  No;  bai,  my  bird%  to 
illuatrsia  that  paasaffe  be  refera  to  a  caaa  re* 
ported  ia  lord  ebiaf  J08tiae'Dyei^i»  Jteporta|. 
and  there  it  appears,  that  the  act  of  Ibe  Koole* 
siaatical  Court,  whioh  waa'graatinf  an  admi- 
nistration* bad  bera  sepeakd  ia  the  Eoclseiaa- 
tical  Canrt  fiar  collusion.. .  if  I  wwnted  authM* 
tiee  to  add  to  tbeae  1  bata  eited,  I  would  bav* 
row  this  to  pot  intothaannalier;  baeauaeitis  a 
direct  proof,  that  the  fiocMestieal  Coart  haaa 
a  power  to  eat  aside  their  ownraeta  for  inud. 

A  caaa  of  Doyd  aod  linddo»  mm  eited 
from  Moave's  Reparta to  pvoiie,:ihat  the  Bcel»« 
slastical  Coarta  had  a  fwaar  t»  examma  inta 
the  cottosive  asanas  ei'  eUamiaga  judgineai  iw 
the  temporal  coasts;  .an4  ahdil  not,  aay  tha* 
geatlemeo,  the  tenapasal  aoort^ mfca  the  aamd  > 
Kberty  wish  thaadDtasomof  thd  eaelavaatieal:? 
The  case  need  only  to  ba^atatad  to  abew  tba 


faUaey  af  Ibe  argumant  A  pelsoB  ekimiag 
a  legnev  auea-in  tha  Ecdesiaalioal  Gouitt,  aba 
proper  mrom  for  the  reooeery  of  ilhat  demands 
tbadefeadanlin  anawer  aaya»  I  haia  nothiuw 
to  pay  yon  with,  fiooh  a  ane,  a  daaghtev  ^t 
tbe  teatalor,  baa  aoed  meiaaaaorlaf  faMrfor 


a  debt;  baa  recovered  a  judgmant  agamal  meu 
I  must  pay  that  debt,  i  aannea  pay  ymatt 
legacy,  aoiem  1  pay  it  out  of  any. own  pochet, 
andnotbing  can  he  more  imjast.  The  executor 
is.  to  administer  the  effects  as  for  aatfaey  go,* 
bntnottopay  the  debts  oat  of  liiaowB  pedmc 
Tbe  legatee  in  answer  oaidi  The  judgment  waa 
bjr  firaml,  and  tbe  temporal  court  would  not  pra* 
bibiithe  ecdesiaalical  fnam  examining  inm  the 
matlBr.  Tbia  is  not  anlv  within  the  principle 
of  the  oemmon  kw,  thd  legatee  ha  viag  an  w- 
terest  attbe  time  of  tbe  fmud  eommiited,  but 
fella  aitfaia  tba  atiAttte  of  queen  Elizabeth, 
whieh  erdniaa,  that  orery  judgaaent  in  any 
temporal  oonrt  by  coHoaien'ia  utterly  null  and 
void,  aa  if  it  had  never  existed  ;  it  is  void 
agaiaat  every  peiyon  having  an  interest;  itia 
void  by  fotoe  of  the  atatate  againat  tlie  cVown 
demanding  a  forfeiture. 

A  heaiwed  friend  ai  mine,  who  apoke  in  tbe 
cause,  and  who  did  me  tbe  aiogutar  boaotur  of 
alteadiog  to  mie,  not  for  what  I  mid,  bat  for 
what  I  oontled,  observed  to  your  lordships, 
that  1  had  avoided  entering  into  the  effect  of 
fraud  aod  eoNosion  imon  the  sentence,  unleaa 
by  citing  tbe  case  of  Hatfield  aod  Hatfield.  I 
knew  it  would  fatl  to  my  sitareto  trouble  jfOur 
lerdsbipa  upon  that  Subject ;- and  to  avoid  a  ' 
repftitioa,  I  contented  myself^  in  that  sta«j^  of 
the  basinoM  with  rt^ytng  upon  the  ease  of 
Umfbehi  aod  Hatfield,  which  appeared  to  roe 
alone  aaflicientto  answer  erery  argument  apon 
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.  '  It  U  "pralty  MD^ar,  tbtt  ai  Hatfield  and 
HatBfeld  waa  a  caie  in  equity,  and  two  of  the 
moal  emioent  equky-oounael  in  this  kingdom 
appear  for  the  proaecution,tba|  neither  of  ihem 
thought  fit  to  R*^ppl^  with  that  case.  They 
fottod  In  the  prinapl^of  the  eoort  of  equity, 
that  it  waa  not  Id  bo  answered,  and  therefore 
prudently  passed  it  over  to  those  who  should 
think  fit  to  enffaflfe  with  it.  A  woman  chtimed 
40/.  a  year,  wbtch  waa  Tested  in  a  trustee  for 
lier  use :  but  there  was  another  devise  of  an  an- 
npity  of  10/.  a  year  oot  of  lands,  and  a  leg^acy 
directly  given  her.  The  former  husband  re- 
leased to  the  heir  at  law  of  the  second  husband, 
"who  had  made  these  provisioDs  for  his  sop- 
peeed  wife.  She  files  her  bill.  The  first  hus- 
band in  his  answer,  states  all  the  circumstances 
of  their  marriage,  the  time,  the  place,  the  oh- 
ribter,  and  the  persons  present,  to  avoid  the  ef- 
fect of  the  release.  A  suit  of  jaciitation  is.in- 
atitttted  in  the  Ecclesiastical  Court  by  collusion 
^tfa  the  second  husband,  after  proof  of  the 
marnage  in  the  cause  in  the  Ezchequer,  and 
ake  is  declared  a  separate  woman,  and  the 
ividow  of  the  deceased.  The  Court  of  Ex- 
chequer reoeiTed  the  sentence  aa  conclusive  evi- 
dence. On  an  appeal  to  the  House  of  Lorda^ 
the  decree  is  affironed. 

If  it  had  Mood  morely  upon  the  printed  cases 
jB  the  Hoilse  of  Lords,  I  should  conceive  your 
lordships  coufd  not  have  entertained  a  doubt ; 
iMit  the  caae  is  mentioned  in  sir  John  Strange's 
Reports,  wh^n  he  was  not  a  young  man ;  and 
the  ground  of  the  determination  is  stateil  to  be, 
that  the  sentence  was  conclusive.  The  case  is 
mentioned  also  by  Mr..Viner  in  his  Abridg- 
ment ;  where  be  adds,  that  the  House  of  Lords 
held,  that  a  sentence  in  ibe  Ecclesiastical 
Court  oonid  not  be  impeached,  though  the 
proceedings  were  leint  and  bjr  collusion.  This 
deat  and  direct  anihority  is  to  be  got  rid  of 
and  avoided  in  thia  manner:  Mr.  Viner  n  a 
nonsensical  writer:  vou  are  not  t6  give  credit 
to  what  he  sats.  1  should  have  hoped  that 
gratitude  to  ftlr.  Vioer's  memory  wooki  have 
repressed  that  observation :  he  has  shortened 
the  hours  of  the  labour  of  lawyers,  and  more 
particularly  of  those  who  are  to  great  bnsineas. 
But  to  cases  in  themselves  irrefragable,  with 
decisions  upon  the  very  point,  .answers  cannot 
be  given  by  argument ;  unless  your  lordships 
will  dignify  th^.  observations  with  ^tbe  name 
of  argument. 

The  case  of  lad  v  Bfa^^o  waa  cited  from  Doc- 
ton  Commona,  which  is  very  material  to  the 
cause  now  before  your  lordships.  It  waa  a 
case  of  fraud  and  collusion,  discovered  in  the 
Prerogative  Court  upon  the  appeal,  which  bad 
been  practised  in  the  Consistory  Court  of  the 
bishop  of  London.  The  fraud  was  apparent ; 
he  that  ran  might  read  it:  but  what  said  the 
judge  d'  the  Prerogathre  Court  ?  You  must  go 
mto  the  Consistory  Court,  where  the  fraud  waa 
committed;  I  can  ffive  yon  no, relief.  Thei« 
the  collusion  must  be  gone  into,  there  i^resa 
may  be  had,  there  the  honour  of  the  court  will 
La  findicated.    Thia  is  tbp  opinion  ^  a  Hrlng 


judge,  pf  high  character  for  his  abilitiea  and  , 
integrity:  a  greater  man  perhaps  never  sat  at 
the  bead  of  that  court. 

Your  lordships  have  been  pressed  to  give  a 
more  favourable  attention  to  the  wishes  of  llie 
prosecutor,  as  the  present  is  a  criminal  proceed-' 
mg.  Is  it  the  principle  or  genuis  of  this  coon  • 
try  to  be  more  active  to  find  out  and  puniah 
crimes,  than  to  give  effect  to  civil  rights? 

My  lords,  there  is  a  benigoity  in  the  laws  of 
this  country  to  the  frailties  of  mankind.  The 
judges  are  attentive  and  zealnns  that  the  civil 
justice  of  the  country  be  strictly  administered, 
and  will  not  suffer  any  contrivance,  chicane, 
accident,  or  ne((lect,  to  defeat  it;  but  in  cri- 
minal prosecniions  they  are  humane,  they 
nuke  gceat  allowances,  and  are  not  over-anxi- 
ous to  discover  criminals,  ^bis  obsei'vatioo  i» 
verified  by  daily  practice.  In  a  civil- cause,  if 
the  trial  comes  on  before  the  plaintiff  ezpecta 
it,  if  a  witness  be  out  of  the  way,  if  the  verdict 
be  in  favour  of  a  defendant  contrary  to^the  evi-^ 
dence,  the  verdict  ia  set  ande,  and  a  new  trial 
ordered  and  justice  done:  but  in  a  criminal 
prosecution,  if  the  verdict  he  in  favour  of  the 
defendant,  though  it  arises  from  the  aboenoe 
of  a  witness,  or  from  any  other  accident,  or  it 
be  given  bontrary  to  the  clearest  and  most  sa- 
tisfactory proof  of  guilt,  though  not  one  of  the 
jury  can  shew  his  face  without  a  Mush,  yet  the 
verdict  stands,  and  anew  trial  is  never  granted. 
It  was  even  denied  in  perjury  committed  in  the 
time  of  king  Willmm,  where  the. defendants 
had  the  wickedness  to  corrupt  the  witnesses  tor 
the  prosecution  to  keep  out  of  tbe  way ;  lor 
whenever,  and  by  whatever  meant,  there  is  aa 
scquittal  in  a  criminal  prosecution,  the  scene  is 
ckMed  and  tbe  curtain  drops.    . 

I  cannot,  my  lorda,  sit  down  without  re- 
minding your  lordships,  that  in  tbe  course  of 
the  argument  have  been  cited  many  detemni- 
nations  in  the  temporal  courts  by  judges  who 
bad  no  partiality  to  tbe  ecclesiastical  jurisdic- 
tion, acknowledging  their  authority,  and  de- 
claring un&  voccy  that  in  all  casea,  where  tbey 
have  an  exclusive  jurisdiction,  tbe  sentence  is 
final  and  conclusive ;  there  is  not  an  exeeption 
to  be  found  in  tbe  books.-  Some  of  these  de- 
clarations were  made,  when  the  jud^  of  the 
temporal  oourta  were  exceedhigly  jealous  of 
the  ecclesiastical,  and  when  they  were  even  in 
a  ptate  of  warfare. 

Does  the  present  case  call  upon  your  kird-, 
shipa  to  break  down  the  boundsiriea  which  tbe* 
constitution  has  fixed  between  the  temjporal 
and  ecclesiaatical  courts,  or  to  invade  those 
rules  of  decision  which  have  been  transmitted 
from  tbe  eaiiiest  of  tames?  Is  there  an  autho- 
rity to  warrant  your  iordafaipa  in  taking  ae  ex- 
traordinary a  step  ? 

Is  it  expected,  that  your  lordships  are  to  be 
more  jealous  in  finding  out  crimes  and  punish- 
ing ofienders  than  your  ancestors  ?  and  to  ac- 
complbh  those  purposes,  that  you  will  disregani 
the  authorities  of  tbe  law,  the  ptactice  of  ages, 
ami  the  spirit  of  tbe  English  constitution  i 

If  the  matteci  inatead  of  being  dear  in  fa- 
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▼oar  of  the  noKle  lady  at  the  bar,  as  I  coDc^ive 
it  to  be,  had  been  only  doobtfot,  1  am  persuaded 
year  Tordships  would  proooauce  an  acqnittal. 

It  iathedaty  and  practice  of  erery  judge  in  a 
criminal  prosecution  to  let  the  jury  know,  that, 
if  there  hansrs  a  doubt  in  tbe  cause,  they  on^ht 
to  give  the  turn  of  the  scale  in  fdvour  of  inno- 
cence, andacqnttthe  prisoner. 

Can  your  lordships,  afVer  an  argument  of 
three  davs,  in  which  so  many  respectable  de« 
terminations  in  fa?our  of  the  ecclesiastical  juris- 
diction liave  been  cited,  lay  your  hands  upon 
your  breasts  and  sav,  Here  is  no  doubt ;  the 
sentence  of  tbe  Ecclesiastical  Court,  upon  the 
fiith  of  which,  and  by  the  advice  of  a  person  of 
the  first  knowledge  and  abilities  in  the  ecclesi- 
astical law  the  noble  lady  acted,  is  a  nullity  and 
,  of  no  arail ;  and  that  she  has  intentionally  vio- 
lated tbe  laws  of  her  country  ana  become  a 
ielon? 

My  lords,  I  will  not  permit  myself  to  sus- 
pect any  one  of  your  lordships  can  entertain 
sncb  an  opinion ;  and  I  sit  down  with  the  most 
peHecl  confidence,  that  by  your  lordships 
jodgment  tbe  noble  lady  at  the  oar  will  be  dis- 
missed from  any  farther  attendance  upon  your 
lordships. 

Lord  High  Siemard,  A  noble  lord  asks, 
whether  in  ibat  case  you  cited,  where  an  ac- 
tion was  brought  against  Mr.  Thomas  Hervey, 
the  Court  upon  hearing  the  sentence  in  the  Ec- 
clesiastical Court  refused  to  proceed  farther  in 
it ;  or  whether  it  was,  that  the  cause  was  then 
depending  in  the  Ecclesiastical  Court? 

Mr.  Wallace,  1  will  give  your  lordships  an 
account  froai  my  memory,  confirmed  by  a  note 
taken  ih  a  sobsequent  cause ;  and  if  there  is 
a^y  doubt  upon  the  facts,  I  am  happy  to  ae< 
quaint  your  lor<lslitps,  that  you  will  have  mqch 
uetter  infomiation  upon  the  sul^ect  from  the 
noble  judge  who  tried  the  cause.  Mr.  Hervey 
atid  the  lady  had  lived  separate  several  years, 
duriii?  which  time  a  creditor,  who  had  fur- 
nished her  with  necessaries,  bioaght  an  action 
airainst  Mr.  Hervey.  He  denied  bis  marriage. 
Tliere  had  not  been  a  sentence  at  that  time  in 
the  Ecclesiastical  Court.  The  jury  were  s^- 
tivfied  with  the  eviilence  of  the  marriage,  and 
found  a  verdict  against  Mr.  Hervey. — Another 
creditor,'  who  had  furnished  necessarito  for  the 
lady  afterwards,  brought  his  action  against  Mr. 
Hervey,  and  was  provided  with  the  same  evi- 
dence which  had  satisfied  the  former  jury:  but 
between  the  time  of  the  former  trial  and  the 
trial  ofthis  cause,  a  suit  of  jactitation  had  been 
instilnted  in  ithe  EcHesiastioal  Court  by  Mr. 
Hervey  against  the  lady,  and  a  sentence  pro- 
nounced in  his  favour,  which  was  offered  in 
evidence.  The  learned  judge  conceived  bim- 
.  self  bound  by  that  sentence,  as  the  judgment 
of  a  court  of  competent  jurrsdiction :  there  was 
uo  imposition  upon  the  creditor,  no  occasion 
for  an  alarm  by  tbe  decision,  the.debt  was  not 
contracted  durmg  cohabitation,  no  aetof  Mr; . 
Hervey 's  had  induced  the  creditor  to  furnish 
the  necessaries  to  her  aa  bit  wife.  h«  renounced 
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the  relation  ;  the  plaintiff  gave  credit  upon  th« 
rasrriage  itself,  and  therefore  took  upon  him  to  » 
satisfy^ the  Court  that  there  was  a  legal  mar^ 
riacre :  the  sentence  of  the  Ecclesiastical  Court 
had  determined  the  point:  the  judge  appre- 
lientled  that  the  question  was  closed,  and  that 
he  was  bound  to  give  faith  and  credit  to  th« 
sentence ;  and  the  plaintiff  failed  on  account 
of  the  sentence,  though  it  was  aflerwards  re- 
versed upon  an  appeal.* 

Doctor  Cahert.  My  lords,  the  questiolk 
arising  upon  the  sentence  which  has  taken  up 
so  much  of  your  lordships'  time,  seems  uovr 
confined  to  a  narrower  compass  than  we  at  fint 
apprehended. 

•  My  lords,  when  the  counsel  for  the  noUt 
duchess  at  your  lordships'  bar  Afiered  the  sen- 
tence in  the  Ecclesiastical  Court  to  be  read  aa 
conclusive  evidence,  it  was  desired  by  th^ 
counsel  on  the  other  side,  that  the  rest  of  tba 
proceedings  in  that  cause  might  likewise  bd 
read.  This  raised  a  belief  in  us,  that  excep- 
tion would  be  taken  to  the  nature  of  this  sen- 
tence in  particular,  as  differing  from  sentences 
in  other  matrimonial  causes. 

My  lords,  we  apprehended  it  would  be  said,  a^ 
iUffeed  U  was  by  some  of  the  coonael  on  the 
Oiherside,  that  a  proceeding  in  a  cause  of  jacti- 
tation, when  tbe  issue  of  it  was,  pronoumnoa 
for  the  jactitation,  and  the  defendant  enjolnea 
silence  (let  tbe  proceeding  in  that  cause  have 
been  what  it  might,)  would  not  amount  lo  m 

ritive  decree  against  a  marriage,  but  it  would 
merely  a  dismission  of  the  party ;  that  it 
wouki  amount  to  no  more  than  this,  that  no- 
thing had  been  proved  for  the  present,  and  tha^ 
tbe  jndgroent  never  would  become  decretal. 

My  fords,  I  take  it  to  be  a  mere  roislake,  to 
speak  of  proceedings  ii^  such  a  cause  in  that 
way  ;  but  however,  we  have  it  now,  as  I  .un- 
derstand, in  concession  from  the  counsel  on  the 
other  side,  and  we  are  perfectly  agreed  abont 
the  nature  of  the  sentence :  it  has  been  allowed^ 
it  is  as  complete  a  sentence  against  a  marriage^ 
as  if  it  bad  been  pronounced  in  a  eause^if  nnlUty 
of  marriage. 

.My  lords,-  a  concession  of  this  sort  coming 
from  the  counsel  on  tbe  other  sitte^  your  lord* 
ships  will  see,  must  leave  them  mnch  embar- 
rassed :  first,  by  their  own  concessions  of  the 
effects  similar  judgments  have  had  in  other 
questions ;  and  likewise  by  the  act  of  parlia- 
ment, upon  which  alone  this  prosecution  can 
be  founded. 

My  lords,  it  is  conceded,  that  some  jndf^ 
ments  of  the  ecclesiastical  courts  are  final  as 
to  matrimony ;  but  if  they  concede  'that  ^me 
are,  there  is  now  remaining  no  objection  to  this 
in  particular.  Your  lordships  wiH  see  how 
much  this  is  supported  by  the  statute  on  wbicti 
the  prosecution  is  founded  ;  because  the  excep- 
tions oot  of  that  statute  go  directly  to  those  sen- 
tences with  which  it  is  now  allowed-tbis  is  upon  • 
■  ■■  ■  ■  ■  -  I .  ■■  ■     -        ...»■■..,  ■■     I — . 

•  Peake's  Law  of  Svidence,  t.  9,  §  9, 
p.  00,  Nota^ 
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a  footing.  Can  it  therefore  witb  *d' 
be  oow  urfi^ed,  that  it  ought  not  to  be'recei? ed 
as  conclusive,  because  there  is  a  poesibility  of 
setting  it  aside  ?  This  seemed  astonishing  to 
Ihe  learned  gentleman  who  spoke  first  on  the 
other  side ;  that,  as  it  is  aJlowed  that  the  court 
who  parsed  that  sentence  could  at  any  tinae 
upon  proper  e? idenee  reverse  it,  it  shouhl  be 
urged  in  this  jadicature  as  condnsive  upon 
your  ImrdshipR.  lUany  iustani^es  have  been 
given*  where  sentences  not  nnore  iinal  or  irre- 
vocable than  this  have  been  allowed  in  the 
cominoii  law  courts.  If  in  a  cause  of  nullity, 
a  marriage  be  pronounced  to  be  void,  it  would 
not  be  contended  a  nioment,  but  that  such  a 
sentence  is  within  (be  exception  of  the  act; 
and  no  person  OBarrying  again  after  such  a  sen- 
tence could  ,be  an  object  of  punishment  under 
that  act.  Jt  is  surely  therefore  a  very  consi- 
derable concession,  and  sufficient  to  justify  the 
reliance  we  have  upon  It,  that  it  is  a  positive 
and  direct  sentence  against  the  marriage. 
.  My  iords,  the  gronnd  of  some  ot  the  excep- 
tions out  of  the  act  of  parliament  seems  to  be 
the  notoriety  of  the  state  of  the  party,  which 
leaves  no  room  for  imposition  on  the  person 
with  whom  the  second  marriage  is  contracted ; 
ibr  the  act  has  not  in  view  merely  the  punish* 
roent  of  the  offence  as  against  oiorality ,  because 
the  exceptions  are  such  which  allow  in  many 
cases  a  second  marriage,  though  the  first  is 
n^Uy  in.  force.  The  object  thereiiure  of  the 
net  of  parliament  seems  to  be  this,  thai  there 
should  be  no  deceit  put  upon  the  person  :  it  is 
expressed  by  the  preamble  in  these  words : 
<•  Whereas  ,many  persons  going  from  one 
county  to,  another,  or  into  places  where  they 
are  not  known,  marry  again ;  therefore  be  it 
enacted :"  but  when  there  has  been  any  pro^ 
ceeding  of  this  sort,  when  there  has  been  any 
question  litigated  in  the  Eeclesiastieal  Court  re- 
lative to  that  marriage,  and  when  the  sentenoe 
of  the  Court  is  against  that  marriage,  I  believe 
it  is  no  strain  of  the  interpretation  of  that  act,  to 
suppose  it  is  one  of  those  cases,  ia  which  no 
prosecotipn  of  this  sort  ought  to  be  carried  oo< 

My  lords,  the  variety  of  instances  tiiat  have 
been  produced  to  shew,  that  whenever  any 
sentence  of  this  sort  has  been  produced,  it  has 
been  constantly  attended  to  by  all  civil  jorisdic- 
liiK>s»  will  not  bear  a  contradiction  4  nothing 
can  be  more  clear.  To  all  the  cases  that  have 
been  quoted  on  our  side,  1  do  not  apprehend 
thai  any  answer  has  been  given  to  atfect  their 
autbiiirity ;  what  is  more,  there  has  been  no 
case  cited  on  the  other  side :  therefore,  if  a 
aeries  of  authorities  will  establish  any  point,  it 
is  to  be  conceded,  that  in  all  civil  cases  a  sen- 
tence thus  pronounced  by  a  conrt  having  a 
competent  jurisdiction,  where  the  question  has 
43bme  before  that  court,  marriage  or  not  mar- 
riag^i  will  be  received.  The  question  then  will 
come  to  this :  if  it  can  be  established,  that  in 
dvil  suits  it  would  be  received,  ought  it  not  to^ 
bare  the  same  effect  in  a  criminal  prosecution P 
iiy  lords,  Ibr  that  purpose  there  have  been 
eases  cited  (0  your  lordshipe  i  that  of  the  King 
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against  Vincent,  where  there  was  a  prosecntion 
for  a  forgery,  and  the  probate  was  recd?ed  as 
conclusive  evidence  against  that  forgery. 

My  lords,  in  answer  to  that  it  was  urged 
onlv,  that  it  was  a  case  that  was  too  strong, 
and  they  could  not  give  credit  to  the  reporter. 
That  answer  seems  by  no  means  satisfactory, 
especially  as  it  does  not  meet  with  support  from 
any  subsequent  authority,  since  none  has  been 
quoted  that  oomes  up  to  the  point.  Two  or 
three  cases  have  been  nienttoned;  but  when 
they  are  considered,  and  the  circumstances 
thev  were  attended  with,  your  lordships  will 
find,  it  does  not  appear  that  they  come  up  to 
the  case  in  question.  In  two  of  these  instances^ 
the  supposed  testators  were  living*  My  lords, 
it  was  a  gross  imposition,  and  the  whole  pro- 
ceeding a  mere  mistake,  and  nothing  more. 
The  testator  came  iuto  court  to  give  evidence. 
To  be  sure,  a  probate  under  these  circum« 
sunces  could  not  be  attended  to;  it  could  not 
be  a  f  robate  at  all ;  nor  could  it  be  contended, 
that  the  probate  of  the  will  of  a  living  'person 
conld  be  received  in  evidence.  I  know  the 
treatment  it  received  in  the  Court  of  Preroga- 
tive in  that  case,  where  Stirling  was  eKecuted 
Ibr  a  Ibrgery.  I  enqoired,  to  see  bow  that 
stands,  and  1  do  not  find  tliere  were  any  pro- 
ceedHigs  to  reverse  or  ref  oke  the  probate ;«  f1i# 
thing  was  too  abson!  to  require  a  judicial  dis- 
qnisition.  I  was  informed,  a  pen  was  d^wii 
through  the  probtfte,  and  on*  the  margin  was 
written  the  word  »  toid.'  There  were  two 
other  cases  meiitioned  of  indictments  for  fbrg- 
ing  wills,  where  it  was  s^id.tbat  there  was  a 
probate  existing;  but  it  does  not  appear 
throughout  these  cases,  that  any  mention  was 
made  of  the  probate  at  the  trial,  or  that  the  ex- 
ception was  taken  for  the  prisoners.  We  point- 
ed Out  to  yoor  lordships  the  great  inconvetit- 
enoe  that  would  arise  from  going  on  to  en^oiro 
into  questions  of  this  sort  in  two  difTerenl  jadt- 
catores.    It  was  asserted*— 


A  Lord,  Whether  the  scratch  with  a  pen 
through  the  probate,  io  the  case  of  Sttrlmg, 
was  done  by  any  order  of  the  Court? 

Dr.  Calvert.  Not  by  any  judicial  order,  I 
believe,  f  apprehend  it  never  came  judicially 
before  the  Court,  hy  whom  it  waa  done  X 
know  not:  I  am  not  acquainted  with  that. 

My  lords,  it  was  asseried  by  the  counsel  on 
the  other  side,  that  no  decision  of  a  civil  nature 
could  f>e  applied  to  any  criminal  question :  it 
was  asserted,  hut  I  did  not  find  that  it  was  sup- 
ported by  any  principles  or  aotborities. 

My  lords,  we,  on  the  other  hand,  did  sobmit 
to  your  lordships,  that  tlie  inconveniences  aris- 
ing from  sQch  different  enquiries  miglit  be  ex- 
tremely great;  for  if  they  produce  diffevem 
judgments  upon  the  saiAe  ploint,  the  persons, 
who  should  be  afiected  and  interesten  ander 
them,  under  such  a  uredicament  might  find  it 
diflicnlt  to  know  what  should  be  their  daty. 


*  See  Mr.  Leach's  adopdon  of  the 
tiOD  as  to  this  already  notioed)  p.  486. 
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We  poiatfld  oa^  that  in  cue  tbe  seDtanoe  now 
ID  oaestionremaini  in  force,  which  1  trast  it 
will,  oetwithstiiiMling  any  judgment  that  may 
be  pasaed  in  tbu  Court ;  yet  if  you  should 
proceed  to  censure  the  person  thus  separated 
from  the  supposed  former  husband,  from  this 
contmriety  or  judgments  the  greatest  confusion 
would  arise :  for  you  would  censure  the  person 
for  manryinr^  agam,  as  being  the  wite  of  that 
husband,  of  whom  it  bad  b^n  directly  in  issue 
and  determined  that  she  was  never  the  wife. 
This,  my  lords,  appears  to  us  a  very  consider- 
able absurdity.  Tbe  only  answer  I  heard  to 
that  was  rather  avowing  the  inconvenience 
than  removing  it.  When  it  was  asked,  in 
what  predicament  would  a  woman  stand  under 
these  circumstances?  it  was  said,  sh?  would  be 
a  wife  to  criminal  purposes,  but  not  so  as  to 
dvil  considerations.  What  the  dbtinction 
meant,  I  confess  I  do  not  well  understand ; 
hot  it  was  said,  the  noble  lady  at  the  bar  should 
be  considered  as  a  wife  to  all  criminal  purposes, 
because  persons  cannot  absolve  themselves 
from  their  public  duties.  1  never  understood, 
that  with  regard  to  matrimony  any  party  could 
absolve  himself  from  his  private  duties  neither : 
I  always  understood  it,  as  far  as  his  own  act 
could  aifect  it,  to  be  an  indelible  obligation. 
But  what  are  the  duties  to  tbe  public,  which  a 
person  in  this  situation  should  be  answerable 
tor?  A  woman  by  law  separated  from,  and 
eveii  pronounced  not  to  be  the  wife  of,  the 
supposed  husband,  and  to  whom  she  cannot 
return ;  I  do  not  know  what  duties  there  are, 
that  she  should  be  answerable  to  the  public  for. 
It  is  contended,  that  of  not  marrving  again  ; 
but  this  is  expressly  contrary  to  the  meaning 
of  the  act  itself,  which  provides  that  in  many 
cases,  even  where  the  former  marriage  remains 
in  force,  yet  a  second  marriage  shall  not  be 
crimiDil :  as  in  the  case  of  a  separation  ^  mtM& 
tt  tharo  there  is  no  doubt,  that  the  parties  re- 
main man  and  wife  as  much  as  if  they  had 
never  been  divorced ;  nay,  it  is  so  merely  a 
temporary  separation,  that  there  is  no  occasion 
for  a  judicial  proceeding  to  bring  them  togd* 
tber  a^ain ;  for  wheoever  the  parties  chuse  to 
cohabit,  they  may  live  together,  and  are  as 
completely  man  i^i^d  wife  as  if  no  separation 
had  happened.  It  has  been  obsefved,  that 
some  inconveniences,  which  were  removed  by 
the  late  marriage-act,  might  be  introduced 
again  onder  these  suits  of  jactiution:  it  is 
certainly  somewhat  unintelligible  how  these 
suits  could  be  applied  to  those  purposes. 
The  griei^nce  mentioned  is  this,  that  single 
women  contracting  debts  did,  before  that 
act  of  parliament,  procure  themselves  to  be 
clandestinely  married  to  ptrsons  with  whom 
thev  never  intended  to  cohabit,  but  merely 
with  ft  view  fraudulently  to  protect  tbemselres 
against  their  creditors.  Now,  can  it  be  argued, 
ttet  by  going  into  the  Ecclesiastical  Court, 
and  obtaining  a  sentence,  in  a  cause  of  jactita- 
tion, that  end  would  be  ausweredP  What! 
when  a  woman  wants  a  husbanil  to  protect  her 
firoMt  her  debu,  shall  lihe  g^t  herself  fcau^u* 


lentlv  released  from  her  huMwnd  ?  It  seems  it 
would  have  quite  a  contrary  effect,  and  cannot 
answer  the  purpose  for  which  it  would  be  in- 
tended. If  any  of  the  excellent  regulations 
made  by  that  act  are  in  danger  of  being  in- 
fringed upon  by  undue  practices,  it  were  woKby 
the  legislature  to  attend  to  it,  and  provide  against 
them  ;  but  a  court  of  justice  cannot  for  such 
reasons  depart  from  ancient  and  established 
modes  of  jjiroceedings:  and  in  this  case  thes0 
considerations  ought  not  to  have  the  least 
weight,  because  there  is  not  any  ground  for  the 
apprehension.  In  the  proceedings  in  this  cn- 
mmat  court,  therefore,  your  lordships  ought  to 
receive  these  sentences  upon  the  very  same 
principles,  or  indeed  broader  than  a  civil  court: 
for  who  shall  pretend  to  say)  that  in  a  civil 
question  parties  may  avail  themselves  of  such  a 
suit  ?  But  where  a  person  is  brought  merely  to 
answer  for  a  crime,  and  for  the  purpose  of  pu- 
nishment, who  shall  say,  that  it  is  consonant  to 
the  principles  of  law  that  such  a  defence  should 
not  avail  r  So  rigorous  a  determination  in  cri- 
minal cases  has  not  been  supported  on  any  an- 
thority,  or  established  on  any  principle.  Upon 
the  authorities  therefore  which  have  been 
quoted,  and  which  remain  unshaken  and  uncon- 
tradicted, we  do  submit  to  your  lordships,  that 
these  two  points  are  well  established.  But  ft 
has  been  said,  that  we  are  now  arguing  for 
what  is  not  open  to  be  considered  on  the  ge- 
neral principles  of  law :  because  this  question 
has  been  already  decided  by  the  very  act  upon 
which  the  prosecution  is  now  depending :  for 
when  an  act  of  parliament  makes  some  excep- 
tions, the  true  interpretation  of  that  act  is,  that 
all  cases,  which  are  not  within  the  exceptions, 
are  within  the  prohibition. 

My  lords,  supposing  that  to  he  a  good  prin- 
ciple of  interpretation,  yet  it  may  very  well 
and  with  propriety  be  contended,  that  the  case 
that  is  now  offered,  I  mean  the  sentence  pro- 
nouncing against  thia  marriag^  in  a  cause  of 
jactitation,  to  within  the  exceptions  of  the  acjt 
of*  parliapoent. 

My  lords,  the  two  exceptions  are,  that  it 
shall  not  extend  to  any  person,  who  is  at  the 
time  of  such  marriage  divorced  by  any  aentends 
had  in  the  Ecclesiastical  Court ;  or  to  an)r 
person,  where  the  former  marriage  hath  been, 
or  hereafter  shall  be,  by  sentence  in  any  Bccle- 
sia&tical  Court,  decreed  to  be  void  and  of  no 
effect. 

My  lords,  it  will  be  difficolt  to  explam  t\M 
latter  words,  connected  with  the  jirovision  fti 
the  former  clause,  without  taking  in  the  verv 
sentence  which  is  uow  under  consideration. 
The  general  words  in  the  first  clause  are, 
that  it  shall  not  extend  to  those  cases,  ifi 
which  at  the  time  of  such  marriage  the  persoa 
was  divorced  by  any  sentence  of  tbe  Ecclesias- 
tical Court. 

Now,  my  lords,  the  word « divorce'  has  a1  wayi 
been  applied,  not  only  to  separations  d  menif 
et  ihoro  bat  to  divorces  d  vinculo  nairimonii. 
The  first  clause  therefore,  under  the  general 
word  of  *  divorce,'  seemi  to  take  io  both  theqa 
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cases,  whether  it  be  a  temporary  teparatioa 
for  adultery  Qr  cruelty,  or  whether  it  be  a 
divorce  '^  vinculo  matrimonii.  \t  that  claose 
applies  to  these  two  cases,  1  would  ask  what  is, 
the  meaniD^rorthe  second,  that  speaks  of.  sen- 
tences, declariDg  a  marriage  null  and  void  to 
all  effects  ?  A  sentence  pronouncing  a  mar- 
riage null  and  void,  snd  ol'  no  effect,  is 
the  same  thing  as  a  divorce  d  vinculo  ma^ 
irimonii;  because  if  Uie  marriage  has  ever 
b^n  a  true  and  legal  marriage,  it  is  well 
known,  that  no  judicial  power  in  tliis  king- 
dom can  put  an  end  to  it.  In  order  there- 
fore to  give  every  part  of  this  act  some  mean- 
ing, it  ought  to  be  understood,  that  the  legisla- 
ture by  those  general  words  roust  mean  any 
sentence  whatever,  byjvhich  the  Ecclesiastical 
Court  should  have  pronounced,  that  there  is  no 
marriage,  or  that  a  marriage  is  void  ;  it  being 
the  purport  aiid  the  general  object  of  thk  act 
to  save  not  only  the  jurisdiction  of  the  Ecclesi- 
astical Court  (that  is  not  what  I  am  contending 
for,)  but  it  is  to  save  the  innocence  of  the  per- 
sons acting  under  such  sentences:  because 
where  that  question  has  been  agitated  in  rpublic 
court  (for  the  legislature  does  not  suppose,  as 
some  of  the  counsel  on  the  other  side  have  un- 
warrantably supposed,  it  to  be  a  private  and 
clandestine  transaction;  but)  the  constitution 
supposes  every  court  to  be  open  and  public,  and 
proceedings  there  to  be  before  the  race  of  the 
world :  every  body  may  see  and  know  them, 
if  they  please ;  and  when  there  has  been  this 
public  sentence  of  any  constitutional  court,  the 
meaning,  the  equity  of  the  act  mnst  be,  that 
any  one  of  these  sentences  shall  justify  the 
party  acting  under  it.  To  make  a  distinction 
Between  a  cause  of  nullity  and  a  cause  of  jacti- 
tation^  I  apprehend  can  he  founded  upon  no- 


te avoid  a  marriage  by  reason  of  minority, 
where  the  party  under  age  was  married  by  li. 
cence  without  the  consent  of  parents,  was  by  a 
suit  of  jactitation :  it  was  the  case  of  Frost 
and  Waldeck  in  1760.  I  looked  into  the  sen- 
tence that  was  proooonccil  in  that  cause,  and 
it  was  precisely  in  the  same  words  as  this  now 
in  question.  Will  any  body  contend  that  It  is 
not  an  effectual  sentence,  declaring  the  roar<* 
riage  betweep  these  parties  void  ?  Your  lord- 
ships see  it ^18  a  fallacy  therefore  to  say,  that 
this  metliod  of  proceeding  in  a  cause  of  jac- 
titation will  not  as  effectually  bring  on  the  ques- 
tion of  marriage,  as  a  cause  of  nmity  of  mar- 
riage. There  were  two  other  cases  ai^erwanls 
upon  that  act,  that  were  brought  in  the  same 
way ;  neither  of  them  came  to  a  decision,  but 
the  method  of  proceeding  was  the  same.  After- 
wards there  was  a  suit  upon  that  act  of  par- 
liament brought  as  a  cause  of  nullity  of  mar- 
riage. I  remember  it  being  made  a  question, 
whether  even  that  was  a  proper  way  of  pro- 
ceeding; but  the  judge  was  ifi  opinion,  that 
the  party  might  have  proceeded  in  either  way, 
conceiving,  I  presume,  that  the  sentence  in  one 
way  would  be  as  ^effectual  aa-  in  the  olher. 
With  what  proprietv  then  can  it  be  said,  as  it 
was  on  the  other  side,  that  all  proceedings  ia 
causes  for  jactitation  of  marriage  must  be  with 
ao  ill  intent? 

My  lords,  it  doth  not  apply  at  all  to  the 
manner  of  proceedings.  Suppose  it  to  be, true, 
what  was  asserted  by  the  counsel,  and  1  be- 
lieve it  is  in  a  great  measure  so,  that  these 
suits  were  chiefly  used  for  the  purpose  of  en- 
quiring into  contracts  of  marriage ;  for  before 
the  Marriage  Act  put  an  end  to  such  contracts, 
it  was  difficult  for  parties  to  know,  whether 
they  had  entered  into  such  contracts  as  would 


thing,  but  not  considering  the  nature  of  the  I  bind  them  or  no  ;   with  what  propriety  can  it 


proceedings;  because  I  can  hardly  put  a  case. 
Which  would  be  a  proper  subject  for  a  suit  of 
nullity,  but  it  might  likewise  be  proceeded  to 
the  same  effect  in  a  suit  of  jactitation :  the 
oid^  difference  is,  the  proof  being  put  upon  the 

different  party.    Suppose  a  pereon  means  to      

dispute  the  validity  of  his  marriage ;  lie  mayf  >  ceived  in  tlie  same  words  with  the  sentence  io 
if  he  pleases,  proceed  in  a  cause  of  nullity  of  ^  this  cause  :    and  if  a  man  was  to  be  married 


be  said,  that  if  a  suit  of  jactitation  be  brought 
upon  such  contract,  it 'must  be  with  an  ill  in- 
tent ?  I  have  mentioned,  that  these  suits  have 
been  brought  under  the  Marriage  Act,  and 
therefore  merely  upon  the  question  of  marriages 
In  those  cases  the  sentences  are  precisely  oon- 


marriags;  in  which  case  he  must  state  the 
circumstances  of  his  marriage,  and  the  prayer 
«>f  his  libel  will  be,  that  under  these  circum- 
stances his  marriage  may  be  pronounced  void : 
the  sentence  then  would  be  direct  to  that  pomt. 


again  af^er  such  a  sentence  pronounced,  would 
it  be  argued  one  moment,  that  be  would  be 
guilty  of  polygamy  under  this  statute  f  If  he 
would  not,  it  must  be,  because  such  a  sentence 
is  on  the  same  footing,  as  if  it  had  been  given 


Suppose  on  the  other  hand,  he  chuses  to  bring  \  in  a  cause  of  nullity.    For,  if  a  sentence  given 


a  suit,  of  jactitation,  and  charges  that  the 
'woman  has  claimed  him  to  be  her  husband  :  i( 
she  justifles  that  jactitation  by  pleading  her 
marriage,  it  is  incumbent  on  her  then  to  state 
the  case,  and  to  go  into  the  question,  whether 
.  it  is  a  marriage  or  no :  and  if  in  that  justificatory 
plea]  such  circumstances  be  stated,  as  would 
Jiave  been  the  contents  of  tlie  libel  in  a  cause  of 
iiuHity,ttthe  sentence,  I  contend,  would  have 
precisely  the  same  effect. 

My  lords,  I  have  known  more  instances  than 
one  to  justify  what  I  aisert.  The  fiivt  suit 
A«t  t^  WM  iMNHigtil  ifoji  \\Lt  Ntrriaj^e  Act 


in  a  cause  of  nullity  was  to  be  o0ered  as  con- 
clusive, and  before  you  entered  into  evidence 
upon  the  fact,  your  lordships  wojild  think  it 
the  proper  time  to  offer  it,  there  would  be  no 
occasion  to  go  into  the  question  ;  because,  let 
the  fact  turn  out  what  it  might,  that  sentence 
would  be  satisfactory,  that  the  marriage  was 
void,  that  is,  that  there  was  no  marriage  then 
subsisting  between  the  parties.  What  is  tbs 
assertion  oflen  then  in  a  suit  of  jactitation; 
and  what  was  the  assertton  in  the  cause  now 
before  your  kMrdshipsf  The  plaintiff  to  justify 
his  datm  Dpon  the  Itdy  statsSi  that  at  a  psr* 
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ticular  time  he  waft  married,  states  the  circum- 
•tancea,  atates  the  peraoos  present:  he  at- 
tempts to  prove  thb  tact.  The  judge  bariDg 
considered  the  proofs,  and  gone  into  the  oaes- 
tioo,  determined  that  there  was  no  marnage, 
or,. in  other  words,  that  the  marnage  is  of  none 
effect :  thai  is,  that  the  marriage  that  b  plead - 
ed'tliere  can  have  no  etfi^ct ;  for  he  pronounces, 
that,  as  far  as  to  him  appears,  the  party  is  a 
spinster,  and  free  from  all  matrimonial  con- 
tracts. If  we  are  right  then  in- bringing  this 
cause  wiibia  the  exceptions  of  the  act,  everv 
objection  1  should  conceive,  that  can  be  stated, 
is  removed  ander  the  express  regulation  of  the 
act  of  parliament;  because  the  legislature 
taking  this  matter  into  their  consideratioO,  well 
aware,  aa  it  must  be  supposed,  of  i^hat  incon* 
veoiences  might  be  argued  to  arise,  have  still 
enaeled,  that  these  sentences  existing,  the  per- 
son marrying  again  shall  not  be  vrithin  the  a<ft 
of  parliament. 

Under  these  considerations,  the  reply  having 
been  so  fully  and  so  ably  gone  into  by  the  gen- 
tleman who  went  before  me,  I  shall  take  up 
your  lordships'  time  no  longer,  than  in  hoping 
you  will  be  of  opinion,  that  this  sentence  cum- 
lug  within  the  exceptions  of  the  act,  it  would 
be  improper  to  go  into  any  proof  of  the  fact-: 
and  therefore  1  hope  vour  lordships  will  admit 
of  this  plea  of  the  defendant.  ^ 

hard  President  of  the  Council.  My  lords, 
I  move  your  lordships  to  adjourn  to  the  Cham- 
ber of  parliament. — Lards,  Ay,  ay,    " 

Lord  High  Steward,  This  House  is  adjourn- 
ed to  the  cTiamber  of  Parliament 

The  Lords  and  others  returned  to  the  Cham- 
ber of  Parliament  in  the  same  order  they  came 
down.    The  prisoner  retired  from  the  bar. 

ADer  some  time  passed  in  the  Chamber  of 
Parliament*,  the  Lords  and  others  came  back 

*  Die  Veneris,  19  Aprilis,  1776. 

Ordered  by  the  Lords  spiritual  and  temporal 
in  parliament  asembled,  that  the  following 
Uuettions  be  pnt  to  the  Judges,  viz. 

1.  Whether  a  sentenceof  the  Spiritual  Court 
against  a  marriage  in  a  suit  for  jactitation  of 
marriage  is  conclusive  evidence  so  as  to  stop 
the  counsel  for  the  crown  from  proving  tlie 
said  marriage  in  an  indictment  for  polygamy  ? 

%,  Whether  admitting  such  sentence  to  be 
coodttsive  upon  sucii  indictment,  the  counsel 
fertile  crown  may  be  admitted  to  avoid  the 
effect  of  such  sentence,  by  proving  the  same 
to  have  been  obtained  by  fraud  or  collusion  P 

Whereupon,  the  Lord  Chief  Justice  of  the 
court  of  Common  Pleas,  (Sir  William  DeGrey^ 
afterwards  lord  Waist ngham),  having  con- 
ferred with  the  rest  of  the  Judges  present,  de- 
livered their  unanimona  Opinion  open  the  said 
Questions,  with  his  reasons,  as  follow,  viz.    . 

My  lorda;  Hv  lord  chief  baroa,  (sir  Sidney 
Staflbrdi9mythe)»  aQ<l  tkn  reat  of  my  brethren, 
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from  thence  in  the  same  order ;   and  the  peerf 
^being  seated,  and  the  Lord  High  Steward  in 
his  chair,  the  duchess  of  Kingston  was  again 
brqught  to  the  bar. 


have  desired  me  to  deliver  their  answer  to  tho 
questions  your  lordships  have  been  pleased  to 
propound  to  us. 

That  our  opinion  may  be  the  better  under-  ' 
stood,  it  is  necessary  to  make  some  observa- 
tions on  what  has  passed  in  argument  upon  ibe 
subject. 

What  has  been  said  at  the  bar  is  certainly 
true,  as  a  general  principle,  that  a  transaction 
between  two  parties,  in  judicial  proceedings^ 
^ught  not  to  be  binding  upon  a  third ;  for  it 
would  be  unjust  to  bind  any  person  who  could 
not  be  admitted  to  make  a  defence,  or  to  exa- 
mine witnesses,  OT  to  appeal  from  a  judgment 
he  mi^ht  think  erroneous;  and  therefore  the 
depositions  of  witnesses  in  anothercause  in  proof 
of  a  fact,  the  verdict  of  a  jury  timling  the  fact, ' 
and  the  judgment  of  the  court  upon  facts  found, 
altliougb  evidence  against  the  parties,  and  all 
claiming  under  them,  are  not,  in  general,  to  be 
used  to  the  prejudice  of  strangers.  There  are 
some  exceptions  to  this  general  role,  founded 
upon  particular  reasons,  hut  not  being  appli-  * 
cable  to  the  present  subject,  it  is  unnecessary 
to  state  them. 

From  the  variety  of  cases  relative  to  judg« 
ments  being  given  in  evidence  in  civil  suits, 
these  two  deductions  seem  to  folli>w  as  gene- 
rally true:  first,  that  the  judgment  of  a  court 
of  concurrent  jurisdiction,  directly  upon  the 
poiot,  is  as  a  plea,  a  bar,  or  as  evidence,  con-, 
elusive,  between  the  same  parties,  upon  the 
,  same  matter,  directly  in  question  in  another 
court:  secondly,  that  the  judgment  of  a  court 
of  exclusive  jurisdiction,  directly  upon  the 
point,  is,  in  like  inanner,  conclusive  upon  the 
same  matter,  between  the  same  partiea,  coming 
incidentally  in  question  in  another  court,  for  a 
different  purpose.  But  neither  the  judgment 
of  a  concurrent  or  exclusive  jurisdiction  is  evi- 
dence, of  any  matter  which  camp  collaterally 
in  l]ue$tioo,  though  within  their  jurisdiction  ; 
nor  of  any  matter  incidentally  cognizable ;  nor. 
of  any  matter  toJbe  inferred  by  argument  from 
the  judgment. 

Upon  the  subject  of  marriage,  the  Spiritual 
Court  has  the  sole  and  exclusive  cognizance  of 
questioning  and  deciding,  directly,  the  legality 
of  marriage ;  and  of  enforcing,  specifically,  the 
rights  and  obligations  respecting  peraons  de- 
pending upon  it ;  but  the  temporal  courts  have 
the  sole  cognizance  of  examining  and  deciding 
upon  all  temporal  rights  of  property  ;  and,  so 
far  as  such  rights  are  concerned,  they  have  the 
inherent  power  of  deciding  incidentally,  either 
upon '  the  fact,  or  the  legality  of  marriage, 
where  they  lie  in  the  way  to  the  decision  of 
the  proper  objects  of  their  jurisdiction :  fhey 
do  not  want  or  require  the  aid  of  the  spiritual 
courts;  nor  has  the  law  provided  any  legal 
means  of  sending  to  them  for  their  opinion ; 
excq^t  wfaare>  in  the  caae  of  marriage,  an  isaue 
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Lopd  H^h  Siemard,  Mr.  Attorney  Generali 
yoa  may  go  on  to  state  y  o«ir  charge.   ' 

Attorney  General  My  lords,  it  seems  to  be 
natter  of  J  ast  sarprize,  that,  before  the  com - 
meoGement  of  the  last  century j  no  secular 

is  joined  upon  tbe  record  in'  certain  real  writs, 
upon  the  legality  of  a  marriage,  or  its  imme- 
diate coDseqoence,  "  genecal  bastai'dy ;"  or, 
in  like  manner,  in  some  other  particalar  in* 
stances,  lying  peculiarly  in  the  knowlege  of 
their  coorts,  as  profession,  deprivation,  and 
some  others;  in  these  cases,  upon  the  issue  so 
formed,  the  mode  of  trying  the  qnestion  is  by 
t^ference  to  the  ordinary,  and  bis  certificate, 
when  returned,  received,  sod  entered  upon  the 
record  in  the  temporal  coorts,  is  a  per|>etual 
and  conclusive  evidence  against  all  ine  world 
'  upon  that  point ;  which  exceptionable  extent, 
on  whatever  reasons  founded,  was  the  occasion 
of  the  statute  of  the  9th  of  Henry  6,  requiring 
certain  public  proclamations  to  be  made  for 
^ persons  mterested.to  come  in,  and  be  parties  to 
the  proceeding.  But,  even  in  these  cases,  if 
the  ordinary  should  return  no  certificate,  or  an 
insufficient  one ;  or,  if  the  issu<^  is  accompa- 
nied with  any  special  circumstances,  as  if  a 
second  issue,  triable  by  a  iory,  is  formed  upon 
the  same  record ;  or,  if  the  effect  of  tbe  same 
issue  is  put  into  another  form,  a  jury  is  to  de- 
cide, ano  not  the  ordinary  to  certify,  the  truth  ; 
and  to  this  purpose  sir  William  Staunford  men- 
tions a  remarkable  instance.  Bigamy  was 
tciable  by  the  bishop's  certificate ;  but  if  the 
prisoner,  to  avoid  the  charge,  pleads  that  the 
second  espousals  were  null  and  void,  because 
he  bad  a  former  wife  living,  this  special  bigamy 
was  not  to  be  tried  by  the  bishop's  certificate. 

So  that  the  trial  of  marriage,  either  as  to  le- 
gality, or  fact,  was  not  absolutely,  and  from  its 
nature,  an. object  alienifori. 

There  was  a  time,  wbefi  the  spiritual  courts 
wished  that  their  determinations  might  in  all 
cases  be  received  as  authentic  in  the  temporal 
ooarts ;  and  in  thai  solemn  assembly  of  the 
king,  the  peers,  tbe  bishops,  spd  judges,  con- 
vened for  the  purpose  of  settling  the  demands 
of  the  church,  by  Edward  tbe  second,  one  of 
the  claims  was  expressed  in  these  words :  "  Si 
•liqua  caasa,  vel  negotium,  cujus  cognitio 
spectat  ad  forum  ecclesiasticum,  et  coram  ec- 
clesiastico  judice  fuerit  sententialil^r  termina* 
torn,  et  transierit  in  rem  judicatam,  nee  per  ap- 
pellationem  fuerit  suspensuro ;  et  postmodum, 
coram  judice  seculari,  super  eadero  re  inter 
casdem  personas  questio  moveatur,  et  provetur 
per  testes  vel  instruments,  talis  exceptio  in 
foro  seculari  non  admittatur."  Tbe  answer  to 
which  demand  was  expressed  in  this  manner : 
*<  Quando  eadem  causa,  diversis  rationibus  co- 
ram judicibusecclesia^ticis,  et  secnlaribus,  ven- 
tilatur,  dicunt  quod  (non  obstante  eoclesiastico 
judicio)  curia  regis  ipsum  tractet  negotium,  ut 
sibi  expedire  videtur."  For  which  lord  Coke 
gives  this  reason,  secopd  Institute,  c.  ^3.  *'  For 
ibe  spiritual  judgea'  proceedings  are  for  tlie 


punishqient  had  been  provided  f<ir  a  crime  of 
this  malignant  complexion  and'pemidoas  ex« 
ample. 

Perhaps,  ibe  innocence  of  simpler  aj^,  or 
the  more  prevailing  infioence  of  religion,  or 
tbe  severity  of  ecclesiastical  censures,  together 

correction  of  the  spiritual  inner  msn,  and  *  pro 
*  salute  animee,'  to  enjoin  him  |ienance ;  and 
the  judges  of  the  common  law  proceed  to  give 
damages  and  reoompence  for  the  wrong  and 
injury  done ;"  and  then  adds,  **  and  so  this  ar- 
ticle was  deservedly  rejected." 

And  the  same  demand  was  msde,  and  re- 
ceived the  same  answer,  in  the  third  year  of 
king  James  the  first. 

It  is  to  be  observed,  that  this  demand  reUted 
onlv  to  civil  suits  betw^n  the  same  parties ; 
and  that  the  sentence  should  be  received  as  a 
plea  in  twr.  Bui  this  attempt  and  miscarriage 
did  not  prevent  the  temporal  courts  from  shew 
iog  the  same  respect  to  their  proceedings,  at 
they  did  to  those  in  other  courts.  And  there- 
fore where,  in  civil  causes,  they  foond  the  ques- 
tion of  marriage  directly  determined  by  tbeee* 
clesiastical  courts,  they  received  the  sentence, 
though  not  as  a  plea,  yet  asproof  of  the  fiict; 
it  bemg  an  authority  accredited  in  a  judicial 
proceeding  by  a  court  of  competent  jurisdic« 
tion ;  but  still  they  received  it  upon  the  same 
principles,  and  subject  to  the  same  rules,  by 
which  they  admit  the  acts  of  other  courts. 

Hence  a  sentence  of  nullity,  and  a  sentence 
iu  afiirraance  of  a  marriage,  have  been  received 
as  conclnsive  evidence  on  a  question  of  legiti- 
macy arising  incidentally  upon  a  claim  to  a 
real  estate. 

A  sentence  in  a  cause  of  jsctitation  bas  beeQ 
received  upon  a  title  in  ejectment,  as  evidence 
against  a  marriage,  and,  in  like  manner  in  per- 
sonal actions,  immediately  founded  on  a  sup* 
posed  marriage. 

So  a  direct  sentence,  in  a  suit  upon  a  promise 
of  msrriage,  against  the  contract,  has  been  ad- 
mitted as  evidence  against  such  contract,  in  an 
action  brought  upon  the  same  promise  for  da- 
mages, it  being  a  direct  sentence  of  a  com- 
|>etent  court,  disproving  tbe  ground  of  tbe  ac- 
tion. 

So  a  sentence  of  nullity  is  equally  evidence 
in  a  personal  action  against  a  defence  founded 
upon  a  supposed  coverture. 

But  in  all  these  cases,  the  parties  to  the  suits, 
or  at  least  the  parties  against  whom  the  evi« 
dence  was  received,  were  parties  to  the  sen- 
tence, and  had  acquiesced  under  it ;  or  cisimed 
under  those  who  niere  parties,  and  had  ac« 
quiesced. 

^  But  although  the  law  stands  tbns  with  re- 
gard to  civil  suits,  proceedings  in  mattem  of 
crime,  and  especiaHy  of  felony,  fall  under  a 
different  c«ftisideration :  first,  becauae  the  par- 
ties are  not  the  same ;  for  the  king,  in  wbom 
the  trust  of  prosecuting  poUic  offeocas  is  vest- 
ed, and  which  is  ezeoiSeo  by  hisimoftediate  or- 
ders, or  in  his  name  l^y  some  prosecutor,  is  no 
party  lo  sucn  proceedmgs  in  the  Eodesiutical 
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with  tiiose  calamki^s  which  naturally  and  ne- 
cessarily follow  the  enormity  tn\^\\i  formerly 
ba?e  Iteen  found  sufficient  to  restrain  it. 
Froao  the  moment  these  causes  ceased  to 

Court,  and  cannot  be  admitted  to  defend,  exa^ 
mhie  witnesses,  in  any  manner  intervene,  or 
appeal:  secondly,  such  doctrines  would  tend 
to  gi?^  the  flpiritual  courts,  which  are  not  per* 
mitted  to  exercise  any  judicial  cognizance  in 
matters  of  crime,  an  immediate  influence  in 
trials  for  offences,  and  to  draw  the  decision 
from  the  course  of  the  common  law,  to  which 
it  solely  and  peculiarity  belongs. 

The  grounu  of  the  judicial  powers  giren  to 
ecelesiaitieat  courts  is,  merely,  of  a  spiritual 
consideration,  '  pro  correctione  momm,  et  pro 
■  Hlute  animee.'  They  are  therefore  addressed 
to  the  conscience  of  the  party.  But  one  great 
object  of  temporal  jurisdiction  is  the  public 
peace ;  and  crimes  against  the  public  peace  are 
wholly,  and  in  all  (heir  parts,  of  temporal  cog- 
Dtzance  alone.  A  felony  by  common  law  was 
also  so.  A  felony  by  statute  becomes  so  at  the 
moment  of  its  institution.  The  teinporal  courts 
alone  can  expound  the  law,  and  judi^e  uf  tl^e 
crime,  and  its  proofs ;  in  doingf  so,  they  must 
see  with  their  own  eyes,  and  try  by  their  own 
rules,  that  is,  by  the  common  law  of  the  land ; 
ii  is  the  trust  and  sworn  duty  of  their  office. 

When  the  acts  of  Henry  the  eighth  first  de- 
clared what  marriages  should  be  lawful,  and 
what  incestuous,  the  temporal  courts,  thongh 
they  had  before  no  jurisdictioo,  and  the  acts  did 
tfot  by  express  words  give  them  any  upon  the 
point,  decided,  incidentally,  upon  the  constroc- 
tfoo,  declared  what  marriages  came  within  the 
Xievitical  degrees,  and  prohibited  the  spiritual 
courts  from  giving  or  proceeding  upon  any 
other  conslruclion. 

Whilst  an  ancient  statute  subsisted  (%  H.  4, 
15)t  by  which  personal  puuishroent  was  in- 
curred on  liolding  heretical  doctrines,  the  tem- 
poral courts  took  notice,  incidentally,  whether 
the  tenet  was  heretical  or  not;  for  *'  the  king's 
courts  wHI  examine  all  things  ordained  by  sta- 
tute.'' 

When  'the  statute  of  W.  3,  made  certain 
blasphemous  doctrines  a  temporal  crime,  the 
temporal  courts  alone  could  determine;  whe- 
ther the  doctrine  complained  of  was  blasphem- 
oos  BO  as  to  constitote  the  crime. 

If  a  man  should  be  indicted  for  taking  a  wo- 
man by  force  and  marrying  her;  or  for  mar- 
rying a  child  without  her  father's  consent;  or 
for  a  rape,  where  the  defence  is,  that  **  the 
woman  is  his  wife;*Vin  all  these  cases,  the 
temporal  courts  are  bound  to  try  the  prisoner 
by  the  rules  and  course  of  the  common  law, 
aod  incidentally  to  determine  what  is  heretical, 
aod  what  is  blasphemous ;  and  whether  it  was 
a  marriage  within  the  statute--a  marriage 
without  eonaent;  add  whether,  in  the  last  case, 
the  woman  was  his  wife :  but  if  they  should 
happen  to  find,  that  sentence,  in  the  respective 
cases,  had  been  given  in  the  Sphritual  Codrt 
tipoa  the  heresy^  &  blas^emous  doctriaes,  the , 
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prodqee  that'eflTect,  imagination  can  scarcely 
state  a  crime  niiich  calls  more  loudly,  and  in  a 
greater  variety  of  respects,  for  the  mterposi- 
tion  of  dvd  authority ;    which,  besides  the 

marriage  by  force,  the  marriage  without  con- 
sent, and  the  marriage  on  the  rape ;  and  thecomi 
must  receive  such  sentences  as  conclusive  evi- 
dence, in  the  first  mstance,  without  looking 
into  tlic  case,  it  would  vest  the  substantial  and 
efiective  decisioji,  though  not  the  cognizance 
of  the  crimes,  in  the  Spiritual  Court,  and  leave 
tothejnrjT,  and  the  temporal  courts,  nothing 
but  a  nominal  form  of  proceeding,  upon  what 
would  amount  to  a  pre-uetermined  conviction 
or  acquittal ;  which  roust  have  the  effect  of  a 
real  prohibition,  since  \%  would  be  in  vain  te 
prefer  an  indictment,  wliere  an  act  of  a  foreign 
court  shall  at  once  seal  up  the  lips  of  the  wit- 
nei^es,  the  jury,  and  the  court,  and  put  an  en* 
tire  stop  to  the  proceeding. 

And  yet  it  is  true,  that  the  sphitual  courts 
have  no  jurisdictioo,  directly  or  indirectly,  ia 
any  matter  not  altogether  spiritual;  and  it  la 
equally  truei  that  tile  temporal  ooarta  have  the 
sole  and  entire  cognizance  of  crimes,  which 
are  wholly  and  altogether  temporal*  in  their 
nature. 

.  And  if  the  rtile  Off  evidence  nrast  he,  as  it » 
often  declared  to  be,  reciprocal ;  and  that  in 
all  cases,  in  Which  sentences  fhvonrable  to  the 
prisoner,  are  to  he  admitted  as  conclusive  evi- 
dence fer  him ;  the  sentences,  if  unfavourable 
to  the  prisons,  are  ip  like  manner  conclusive 
evidence  against  him ;  in  what  situation  must 
the  prisoners  be,  whose  lifis,  or  liberty,  or  pro* 
perty,  or  fame  rMs  on  the  jndgmenta  of  courts, 
which  have  ^o  jurisdiction  over  them  ia  the 
predicament  in  which  they  stand  ?  and  in  what 
situation  are  the  judges  of  the  common  law, 
who  must  condemn,  on  the  word  of  an  eccle- 
siastical judge,  without  exercising  any  judg-. 
ment  of  their  own? 

The  Spiritual  Court  aloite  can  deprive  a 
clergyman.  Felony  is  a  sfood  cause  of  depri- 
vation: yet  in  lord  Hobart's  ReiM)rt8  it  is  held,' 
that  they  cannot  proceed  to  deprive  for  felony, 
before  the  felony  has  been  tried  at  law ;  and 
although,  after  conviction,  they  may  act  upon 
that,  and  make  the  oonvrction  a  ground  of  de- 
privation, neither  side  can  prove  or  disprove 
any. thing  against  the  verdict ;  because,  as  that 
very  learned  judge  deckires,  "itVould  be  to 
determine,  though  not  capitally,  upon  a  ca- 
pital crime,  and  thereby  judge  of  the  nature  of 
the  crime  and  the  validity  of  the  proofii ;  nei- 
ther of  which  belongs  to  them  to  do." 

If  therefore  such  a  sentence,  even  upon  a 
matter  within  their  jurisdiction,  and  before  a 
felony  committed,  should  be  conclusive  evi- 
dence on  a  trial  for  a  felony  committed  after, 
the  opinion  of  a  judge,  incompetent  to  the  pur* 
pose,  resulting  (for  aught  appears)  from  In- 
competent proofs  (as  suppose  the  suppletory 
oath)  will  direct,  or  rule,  a  jury  and  a  court  of 
competent  jurisdiction,  without  confroo  ting  any 
witnessesi  or  hearing  any  prooft;  for  the 
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gross  and  open  gcaodal  given  to  religion,  im- 
plies  more  cruel  disappointment  to  the  just  and 
nonoorable  expectations  of  the  persons  betray- 
ed by  it ;  ^hich  tends  more  to  corrupt  the  pu- 


qaestion  supposes,  and  the  truth  is,  that  the 
temporal  court  (|oes  not  and  cannot  examine, 
i>vhether  the  sentence  is  a  just  coochtsion  from 
the  case,  either  in  law  or  fact ;  and  the  diffi- 
.  culty  will  not  be  remoFed  by  presuming,  that 
every  courl  determines  rightly,  because  it  must 
be  presumed  too,  that  the  parties  did  nght  in 
bringing  the  full  and  true  case  before  the 
coorl ;  and  if  they  did,  still  the  oonrt  will  hare 
determined  rightlr  by  ecclesiastical  laws  and 
rules,  and  not  by  those  laws  and  rules  by  which 
criminals  are  to  stand  or  fall  in  this  country. 

If  the  reason  for  receiving  such  sentence  is, 
because  it  is  the  judgment  of  a  court  compe- 
tent to  the  enquiry  then  before  them  ;  from  the 
•aroe  reason,  the  determination  of  two  Justices 
of  the  peace  upon  the  fact  or  validity  of  a  mar- 
riage, in  adjudging  a  place  of  settlement,  may 
hereafter  be  offered  as  evidence,  and  give  the 
law  to  the  highest  court  of  criminal  juris- 
diction. 

But  if  a  direct  sentence  upon  the  identical 
question,  in  a  matrimonial  cause,  should  be 
admitted  as  evidence  (though  such   sentence 
against  the  marriage  has  not  the  force  of  a  final 
qecision,  that  there  was  none)  yet  a  cause  of 
jactitation  is  of  a  different  nature ;  it  is  ranked 
as  a  cause  of  delamation  only,  and  not  as  a  ma- 
trimonial cause,  unless  where  the  defendant 
pleads  a  marriage;  and  whether  it  continues  a 
matrimonial  cause  throughout,  as  some  say,  or 
ceases  to  be  so  on  failure  of  proving  a  mar- 
riage, as  others  have  said,  still  the  sentehce 
has  only  a  negative  and  qualified  effect,  viz. 
*'  that  the  party  has  failed  m  his  proof,  and  that 
the  libellant  is  free  from  all  matrimonial  con- 
tract, as  far  as  yet  appears ;"  leaving  it  open 
to  new  proofs  of  the  same  marriage  in  the  same 
cause,  or  to  any  proofs  of  that  or  any  other 
marriage  in  another  cause:  anil  if  such  sen- 
tence is  no  plea  to  a  new  suit  there,  and  does 
not  conclude  the  court  which  pronounces,  it 
cannot  conclude  a  court,  whicn  receives  the 
sentence,  from  going  into  new  proofs  to  make 
out  that  or  any  other  marriage. 
^So  that  admitting  the  sentence  in  its  full  ex- 
tent and  import,  it  only  proves,  that  it  did  not 
yet  appear  that,  they  were  married,  and  not 
that  thev  were  not  married  at  all :  and,  by  the 
rule  laid  down  by  lord  chief  justice  Holt,  such 
sentence  can  be  no  proof  of  any  thing  to  be  in- 
ferred by  arorameot  from  it ;  and  therefore  it  is 
Dot  to  be  inferred,  that  there  was  no  marriage 
at  any  time  or  place,  because  the  court  bad  not 
then  sufficient  evidence  to  prove  a  marnage  at 
a  particular  time  and  place.    That  sentence, 
and  this  judgment,  may  stand  well  together, 
and  both  propositions  be  equally  true :  it  may 
be  true,  tliat  the  Spiritual  Court  had  not  then 
soffieient  proof  of  the  marriage  specified,  and 
that  your  lordships  may  now,  nofortnjiatelyy 
find  sufficieat  proof  of  some  marriage. 


rity  of  domestic  life,  and  to  loosen  those  sacred 
connections  and  close  relations,  .designed  by 
Providence  to  bind  the  moral  world  together ; 
or  which  may  create  more  civil  disorder,  espe- 

But  if  it  was  a  direct  and  decisive  sentence 
upon  the  point,  and,  as  it  stands,  to  be  ad- 
mitted as  conclusive  evidence  upon  the  court, 
and  not  to  be  impeached  from  within  ;  yet, 
like  all  other  acts  of  the  highest  judicial  autlio- 
rit^,  it  is  impeachable  from  without :  althou^rh 
it  IS  not  permitted  to  shew  that  the  court  was 
mistaken,  it  may  be  shewn  that  they  were 
misled. 

Fraud  is  an  extrinsic,  collateral  act ;  which 
vitiates  the  most  solemn  proceedmgs  of  courts 
of  justice.  Lord  Coke  says,  it  avoids  all  judi- 
cial acts,  ecclesiastical  or  temporal. 

tn  civil -suits  alt  strangers  may  falsify,  for 
covin,  either  fines,  or  real  or  feigned  reco- 
veries ;  and  even  a  recovery  by  a  just  title,  if 
collusion  was  practised  to  prevent  a  fair  de- 
fence ;  and  this,  whether  the  cbrin  is  apparent 
upon  the  record,  as  not  essoining,  or  D6t  de- 
manding the  view,  or  by  suffering  judgment  by 
confession  or  default;  or  extrinsic,  as  not 
pleading  a  release,  colUteral  warranty,  or  other 
advantageous  pleas. 

In  criminal  proceedings  if  an  offender  is  con- 
victed of  felony  on  confession,  or  is  outlawed, 
not  only  the  time  of  the  felony,  but  the  felony 
itself  may  be  traversed  by  a  purchaser,  wlinse 
conveyance  ,would  be  affected  as  it  stands ; 
and^  even  afrer  a  conviction  by  verdict,  he  may 
traverse  the  time. 

In  the  proceedings  of  the  Ecclesiastical 
Court  the  same  rule  holds.  In  D^er  there  is 
an  instance  of  a  second  adtninistration,  fniu«tu- 
lently  obtaineil,  to  defeat  an  execution  at  law 
against  the  first ;  and  the  fact  being  admittpd 
by  demurrer,  the  court  pronounced  against  the 
fraudulent  administration.  In  another  instance, 
an  administration  had  been  fraudulently  re- 
voked ;  and  the  fact  being  denied,  issue  was 
joined  upon  it ;  and  the  collusion  being  found 
by  a  jury,  the  court  gave  judgment  against  it. 
In  the  more  modern  cases,  the  question 
seems  to  have  been,  whether  the  parties  should 
be  permitted  to  prove  collusion  ;  and  not  seem- 
ing to  doubt  but  that  strt^ngers  might. 

So  that  collusion,  being  a  matter  extrinsic 
of  the  cause,  may  be  imputed  bj^  a  stranger, 
and  tried  by  a  jury,  and  determined  by  the 
courts  of  teniporai  jurisdiction. 

And  if  fraud  will  vitiate  Che  judicial  acts  of 
the  temporal  courts,  there  seems  as  mnch  rea- 
son to  prevent  the  mischiefs  arising  from  col- 
lusion in  the  ecclesiastical  courts,  which,  from 
the  nature  of  their  proceedings,  are  at  least  as 
much  exposed,  and  which  we  find  have  been, 
in  fact,  as  much  exposed,  to  be  practised  upon 
for  sinister  purposes,  as  the  courts  in  West- 
minster-halt. 
We  are  therefore  unanimously  of  opinion : 
First,  that  a  sentence  in  the  Spiritual  Court 
against  a  marriage  in  a  suit  of  jactitation  of 
marriage  is  not  conclusive  evideacei  so  as  to 
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'  cfaJty  in  a  ooobtrr  where  the  title  to  great 
bonoqr  aod  high  office  ie  hereditary. 

[Here  followred  a  greet  uproar  behiod  the 
her,  and  the  Serjeant  at  Anus  made  the  osual 
proclamation.] 

My  lords,  the  misfortanes  of  iodiTidaals,  the 
corruptioo  of  private  liFe,  the  confusion  of  do- 
mestic relations,  the  disorder  of  civil  soccession, 
and  the  offence  done  to  religion,  are  suggested, 
not  as  ingredients  in  the  partioolar  offence  now 
voder  trial,  but  as  miseries  likely  to  arise  from 
the  example' of  the  crime  in  general ;  and  are 
kid  before  your  lordships  only  to  call  }rour  at- 
tention to  the  oooneand  order  of  the  trial,  that 
nothing  may  fall  oat,  which  may  give  coun- 
tenance to  such  a  crime,  and  heighten  such 
dsogers  to  the  public. 

The  present.case,  to  state  it  justly  and.fairly, 
is  stript  of  much  of  this  aggravation.  The  ad- 
▼aoced  age  of  the  parties,  and  their  previous 
habits  of  life,  would  reduce  many  of  these  ge- 
neral articles  of  mischief  and  criminality  to  idle 
topics  of  empty  declamation.  No  part  of  the 
present  complaint  turns  upon  any  ruin  brought 
on  the  blameless  character  of'^  injured  inno^ 
ceoce ;  or  upon  any  disappointment  incurred 
to  just  and  honourable  pretensions ;  or  upon 
aoy  corrnptioo  supposed  to  be  introduced  into 
domestic  life,  Nor  should  I  expect  much  se- 
rious attention  of  your  lordships,  if  I  should 
nm  the  danger  of  intailing  an  uncertain  oon- 
dttlon  upon  a  helpless  offspring,  or  the  appre- 
heosion  of  a  disputed  snccession  to  the  house 
of  Pierrepoint,  as  probable  aggravations  of  this 
crine. 

But  vour  lordships  will  be  pleased  withal  to 
remember,  that. every  plea,  which,  in  a  case 
differently  circumstanced,  might  have  laid 
claim  to  yotir  pity  tor  an  unfortunate  passion 
in  vonnger  minds,  is  entirely  out  off  here.  If 
it  be  true,  thai  the  sacred  riles  of  matrimony 

stop  the  cottosel  for  the  crown  from  proving 
the  marriage  in  an  indiataent  for  polygamy. 

But  secondly,  admitting  such  sentence  to  be 
coodusive  upon  such  inmctment,  the  counsel 
lor  the  crown  may' be  admitted  tn  avoid  the 
effect  of  such  sentence,  by  provinK*  the  same  to 
lutve  beenobuiined  by- fraud  or  eollosioo.* 

Die  Sabbati,  20  Aprilis,  1776. 

Ordeifed  by  tlie  Lords  apiritoal  aod  temporal 
in  parliament  assembled,  that  the  Lord  Chief 
Jostice  of  the  court  of  Common- Pleas  be,  and 
be  is  hereby  deshred  to,  favour  this  House  with 
aeo|Mr  of  his  Aigomeot  upon  the  (Questions  pro- 
¥Mw  W  the  judges  .by  this  House  yesterday. 

Thme  reasons,  says  Mr.  Haigrave,  were 
thought  to  be  so  important  that  the  Lords  re- 
boasted  to  have  a  copy  of  his. argument. 

*  8ee  Peake*s  Law  of  Evidence,  e.  9,  s.  S. 
19  B^st  411.  East'a  Fleas  of  the  Crowoc  18, 
>•  &9  and  Hawkins's  Pleas  of  the  Crowo,  bk.  1, 
«.«,s.li. 

VOL.  XX. 


A.  D.  1176.  [540 

have  been  violated,  I  'am  afraid  it  most  also 
apfiear,  that  dry  lucre  was  the  whole  induce* 
ment,  cold  fraud  the  only  means  to  'perpetrate 
that  crime.  In  truth,  the  evidence,  if  it  tufiia 
out  correspondent  to  the  expectations  I  have 
formed,  will  clearly  and  exf^essly  represent  ife 
as  a  matter  of  perfect  indifference  to  the  prisoher 
which  husband  she  adhered  to,  so  that  the  profit 
to  be  drawn  from  this  marriage,  or  from  that,- 
was  tolerably  equal.  The  crime,  sUted  under 
these  circumstances,  and  carrying  this  impres* 
sion,  is  an  offence  to  the  law ;  which,  if  it  be 
less  aggravated  in  some  particulars,  becomes 
only  more  odious  in  others. 

But  I  decline  making  general  observatione 
upon  the  evidence.  I  will  state  it  to  your  lord- 
ships (for  it  lies  in  a  very  narrow  compass)  in 
the  simplest  and  shortest  manner  I  can  invents 
The  facts  (as  the  state  of  the  evidence  promises 
me  they  will  be  laid  before  your  lordships) 
form  a  case,  which  it  will  be  quite  impossiblt 
to  aggravatCi  and  extremely  difficult  to  ex- 
tenuate. 

My  lords,  considering  the  length  of  time 
wliicb  has  intervened,  a  very  few  periods  wilk 
comprise  the  facts  which  I  am  able  to  lay  be- 
fore your  lordships.  First,  the  marriage  of  the 
prisoner  with  Mr.  Hervey;  her  cohabitatiois 
with  him  at  broken  and  dutant  intervals ;  the 
birth  of  a  child  in  conseqnence  of  it ;  the  rup- 
ture, and  sepsration  which  soon  followed. 
Secondly,  the  attempt  which  the  prisoner,  io 
view  to  the  late  lord  Bristol's  then  state  of 
health)  made  to  establish  the  proofs  of  her  mar- 
riaip  with  the  present  earl.  Lastly j"^  the  plae* 
which  makes  the  immediate  subject  of  the  pre- 
sent indictment,  for  bringing  about  the  cele- 
bration of  a  second  macriage  with  the  late  dnka 
of  Kiogaton. 

The  prisoner  came  to  London  early  in  life, 
some  time,  as  I  take  it,  about  the  year  1740. 
About  1743,  slie  was  introdueed  into  the  family 
of  the  late  princess  of  Wales,  as  her  maid  ec 
honour.  In  the  summer  of  1744,  she  con- 
tracted an  acquaintance  with  Mr.  Hervey; 
which  begins  the  mstter  of  the  present  indict- 
ment. This  acquaintance  ^as  contracted  by 
the  mere  accident  of  an  interview  at  Winches- 
ter races.  The  familiarity  immediately  began  ; 
and  very  soon  drew  to  its  conclusion. 

Miss  Chudleigh  was  about  eighteen  years  oC 
age ;  aod  resided  at  the  house  of  a  Mr.  Merrill, 
her  cousin,  on  a  vinil  with  a  Mrs.  Haamerg 
her  aunt,  who  was  also  the  sister  of  Mr.  Meiu 
rill's  mother.  One  Mr.  Mountenay,  an  inti- 
mate friend  of  Mr.  Merrill's,  was  there  at  the 
same  time. 

Mr.  Hervey  was  a  boy  about  seven^n  years 
old,  of  small  fortune,  but  the  youngest  son  of  a 
noble  family.  He  waalieutoAant  of  the  Corn- 
wall, which  made  part  of  sir  John  Davers's  . 
squadron,  then  lying  at  Portsmouth,  and  des^ 
lined  for  the  West-Indies.  Ito  short,  he  ap- 
peared to  Mrs.  Hanmer  a4advantageou8  match 
for  her  niece. 

From  Winchfsster  races  be  was  invited  to 
Lliinston ;  and  wried  the  ladies  to  see  his  sbi|} 
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made  a  second  Visit  at  Laioston  for  two  orvtbree 
dayv;  daring  which  the  marriage  was  con* 
traet^lt  oelebrafed,  and  coasutti mated. 

Some  eircuitistaacet,  wbidi  1  have  already 
illuded  to,  and  others,  which  ii  is  immai^rtal  to 
iUte  particularly^  rendered  it  ikApOisible,  or 
improrident  id  a  degree  next  to  i^possibte,  that 
SDch  a  marriage  aboold  be  celebrated  solemnly) 
tr  publfely  given  oot  to  the  w«rid.  The  for- 
tune of  both  was  insufficient  to  muntain  them 
Hi  that  situation  to  wifioh  bis  birth  and  her  ai)(i- 
bitjon  bad  pretensions.  The  income  of  her 
place  would  hare  faited.  Add  the  displeasure 
^the  noble  family  to  which  be  belong^,  ren- 
dered It  impossible  on  hb  part  to  avow  the  con- 
aection.  The  consequence  was,  that  they 
•greed  without  hesitation  to  keep  tbe  marriage 
ieeret.  It  was  necessary  for  that  purpose  to 
<ielebrate  it  with  the  ntmost  privacy  ;  and  ac- 
cordingly no  other  witne^ea  were  present,  bat 
>aucb  as  bad  been  apprised  of  the  connection, 
and  were  thought  necessary  Jo  establish  tbe 
fbct,  in  cake  it  should  ever  be  disputed.  * 

Lsinston  is  a  small  pariah,  the  value  of  tbe 
living  being  abbot  fifteen  pounds  a- year  ;  Mr. 
nerrifPs  the  Only  house  in  it ;  and  the  parish 
ebnrcli  at  tbe  end  of  his  garden.  Onthe  1th 
6f  Attgnst  1744,  Mr.  Amis,  tbe  theta  rector,  was 
appointed  to  be  at  the  church,  alone,  late  at 
night.  At  eleven  o'clock,  Mr.  Hervey  and 
Miss'Cfimlleigfa  went  oot,  as  if  to  walk  in  the 
garden ',  followed  by  Mrs.  Haiimer,  her  ser* 
vant  {ithop^  maiden  name  I  forget ;  she  is  now 
called  Ann  Cradock,  having  married  Mr.  Her- 
▼ey's  servant  of  that  name)  Mr.  Merrill,  and 
Mr.  Mountenay ;  which  last  carried  a  taper  to 
read  the  service  by.  They  (bond  Mr.  Amis  in 
tbe  church,  according  to  his  appointment ;  and 
there  the  service  was  Celebrated,  Mr.  Mounte- 
nay holding  the  taper  in  his  hat.*  Tbe<;ere- 
■    It      -  -     —  ^     . .  ■  ^^ 

*  By. tbe  Marriage  A(«t  (atat.  $6  Geo.  2,  c. 
93,  a.  8,)  ^Mf  any  person  shall  soiemniee  ma- 
tritnotoy  in  any  other  place  than  a  church,  or 
public  dhapel,  where  banns  have  been  usually 
published^  unless  by  special  licence  from  the 
archbishop  of  Cataterbury,  or  shall  solemnly 
matrimony  Without  publication  of  banns,  nnless 
licence  of  marriage  be  first  obtained  from  some 
fienton  having  authority  to  grant  the  same ; 
every  person  knowingly  and  wilfnlly  so  oifendo 
ing,  and  being  laWfbTly  convicted  thereof,  shall 
be  guiltr  of  felony,  and  ttvnsnorted  to  some  of 
bis  majesty^i  pUntation^  in  America  fbr  four- 
teen years,  according  to  tbe  lawa  in  foix:e  fbr 
transDOrtation  of  felons,  and  all  such  marriage's 
shall  be  null  and  void."  And  by  s.  11,  of  the 
aame  statute,  «  tnarriages  by  licence,  where 
^lht>r  of  the  parties,  not  being  a  widow,  or 
widower,  shall 'be  nnder  twenty-one  yea^  of 
age,  had  without  tbfe  ptevioos  consent  of  the 
father,  or  lawful  guardians,  or  one  of  them,  ar 
if  no  guardian,  then  of  tbe  mother,  if  living 
and  unn^rried,  or  if  none  such,  those  of  a 

filardmn  appointed  by  the  cburt  of  Chancery, 
allbentiilamlToid^ 


mony  being  perfornnd,  Mrs«  11  aimwr^ 

was  dispat&ed  to  sae  thai  the  ooaat  wai  dear  | 

and  they  returned  into  the  house,  without  being 
observed  by  any  of  the  servants.    1  mention 

Mr.  Justice  Blackstone  (Comrn.  book  1,  c. 
15,  s.  9,  vol.  1,  pp.  .48<^  44a,y  obaereci,  that 
*'  the  intervention  of^  a  priest  lo  aolammae  tbia 
contract  ia  tnevdy  *  juria  paaiiivi,'  and  not 
'juris  nsturalia  aut  dtvint ;'  it  being  said  (Moor 
170,)  that  Pope  Innoeent  tbe  ad"  [bo  was 
Pme  from  1198  to  1916]  ««  waa  tbe  itirat  who 
ordahied  the  celebratioa  of  marriafc  in  4 
obnrob :  before  wbkah  it  was  totally  a.  civil 
contract.  And  in  the  tlmao  of  Ibe  grand  rebel* 
lion,  all  marriages  were  perfbi^ssed  by  tbe  JQa» 
tioea  of  the  peace ;  and  these  marriages  were 
declared  valid  without  any  fmh  aoleaaiiiMUott* 
bystat.lSCbr.t,c.SS.'^ 

Tfere  ^assaffO  in  Moor  to  Which  the  lenmed 
judge  refera  is  as  follows : 

**  Goldingliam  Doctor  del  civil  ley  dit  one  le 
solemoikation  de  marriages  ne  fut  use  en  VBg* 
Ike  devant  quele  l^ope  innocent  3  ceo  ordaine 
nrimes ;  mes  devant  cest  ordinance  le  mnrriage 
luit  aolemnize  en  tiel  forme,  que  le  home  vient 
al  meason  Ion  la  feme  inhablte,  et  amesneroit 
la  feme  ove  loy  a  sa  meason,  et  ceo  fuitiout  le 
ceremony  ;  et  de  ceo  fuit  ^Qe  le  home  eat  dit 
dvcere  uxwem,  per  reason  que  il  dace  la  feme 
ove  luy  a  sa  meason,  et  la  feme  fuit  dit  nupta 
viro  per  reason  que  el  est  quasi  eooperta  nuhg 
(ceSi')  mVo,  a  que^el  fait  luy  oo  subject  per 
agreement  de  marriage.*^ 

As  to  tbe  proceedings  for  regulating  tbe  es<* 
lebmtion  of  marrio|;ea  **  in  tba  liasca  <if  vtb« 
grand  rebelKbn  ;*>  on  Jaooary  8, 1644-6,  tbs 
pariiameot  passed  ah  ordinuise  beaiMg  this 
title, «« The  Book  of  Contmoo  Prayer  shall  oot 
be  henceforth  tised ;  b«t  the  IMrwtnry  for  Pub. 
liquo  IVofabip"  (in  tbs  table  it  Is  intitM,* 
^*  For  taking  away  the  Book  of  Com— a 
Prayer,  sod  for  eitabliabl0g«ndjMttia|F  In'sx^ 
ecution  of  tbe  ]>iliwiairy  for  Hm  PnMique  War* 
shipofGod.") 

In  the  Directory  therein  set  fortk  ia  tbe  foU 
lowing  provision  respecting  marriagea : 
"  Tbe  ISokNnoisaiioA  of  Maniagv. 

**  Altbongb  Marriage.be  oo  Sacraoient,  nor 
peculiar  to  the  Chiirbh  of  God,  but  comaaon  to 
maAklntle,  and  elf  pdbUq^  bnc<»st  fii  «sery 
Ooikimonwealth,><K  beomiae  aoeb  as  sMivy  am 
to  matfy  in  tbe  Loitl,  end  fiUtis^pemil  neH  dT 
Ittstroction,  Direetionv  abd  Eiebofcniion  horn 
tbe  Word  nf  Qoy;at  thbir^Mtrii^  iiitO'siiili  m 
new  condition ;  and  lA"  Mm  blesaJiog  «r  'Qad 
upon  them  therein,  we  judge  it  ezpe%«nt,  that 
Marfia^  be  aalenknffced  by  sriawfbM  -Mlaister 
of  -the  Word,'  that  be  may  acoonttagly  « 
them,aiid  pray  fbr «  blesaing  opao  Uiam. 


«  or  fbe  Utiea  insenetl  in  SoeMlWtMe  of 
<'Acts  of  Ordinaoeta'  but  very  ftwlss  tbs 


the 

sAme  witik  those  respectively,  wliiob  aire  pre- 
fixed to  th^  Acta  and  Ordioanocs  tbctalselvis. 
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these  BMall  drcamsUncM,  becausttbey  liap- 
pea  to  be  recollected  by  tbe  wiMitip. 

Tb«  inarriege  was  contaroinaM  tbc  same 
night ;  and  be  ley.with  her  t«ro  or  three  nights 
follotring ;  mftcr  which  he  was  obliged  10  re- 

*<  Marriage  is  to  be  betwixt  one  men  nod 
•oe  woman  only^  aod  they/  such  ss  are  pet 
within  the  degrees  of  Coosaiigtfioity  or  AffiniQr 
prQhibi|«d  by  the  Word  of  God.  And  the  par- 
lies are  to  be  of  years  of  discreljOD,  fit  to  make 
their  own  choice,  or  upoQ  good,  grounds  to  gi?e 
the^'  mutual  ooosent. 

<*  Beiore  the  eotevaniziag  gf  Marrjsg#  be- 
tween any  Pefsoos*  their  purpose  o|'  Marriage 
shall  be  published'  by  the  Minister  three  ee? era) 
Stfbbatb  dayes  in  the  Gougregatioe*  at  the  place 
or  piaises  of  their  most  iisuat  and  ijonstant  abode 
respectireljf.  And  of  this  Publication,  the  Mi- 
nifter  who  is  to  jc^yo  them  in  WarriagCi  shall 
have  sufficient  Testimony,  before  he  proceed  to 
solemnise  the  Marrisj^e. 

*'  Before  that  Publication  of  such  their  p>ir- 
peee  (if  the  parties  he  uo^er  age)  the  consent  of 
the  Parents,  or  others,  under  whose  power  they 
ase  (in  case  thr  Parents  be  dead)  is  to  be  noade 
known  to  the  Church-officers  of  that  Cupgre- 
galiea,  to  be  Recorded.. 

'*  The  like  is  to  be  obserred  in  the  proeeed- 
iBga  of  aM  others,  althoogh  of  age,  whose  Pa- 
rents are  living,  for  their  first  marriage.  And 
la  After  marriagas  of  either  of  those  parties, 
thev  nhali  be  exhhrted  not  td  contract  marriage, 
without  firsi  ao^uaiuting  their  parents  with  it, 
(if  with  eonvysnieney  it  may  be  done)  endea- 
f  onriag  ta  ebiain  their  oonaeot. 

'^  Pananli  ongbt  not  to  force  their  shildreKi 
to  «nHTy'  without  their  free  conpeot,  nor  deny 
their  09n  ftonfSDt  without  i«flt  ca<iS0. 

**  Afler  the  purpose  or  contra^  Af  marriage 
hath  bean  Abua  p^btiahod,  the  marriage  is  not 
to  be  long  deferred.  Tbarelbre  the  Minister, 
hasmg^  bad  Mnsantaot  waisauig,  aad  nothing 
being  plyeotad  4#  hinder  it,  is  publikely  to  so- 
'rnaiiirr  H  in  the  ptaoe  appointed  by  Authority 
lor  pnbU^pe  iVomhip,  before  a  competent  nuro- 
bar  of  «rsdihie  witoessess,  at  sosMe  aonvenient 
bow  af  the  day,  at  any  time  of  the  year,  ex- 
cept Ml  a  day  of  imMiqua  Humilistioo.  And 
w«  adf  iae  that  it  be  not  on  the  Lord's  day. 

"  Aii4  bflfliine  all  relations  are  sanctified  by 
aba  i¥«nl  a«d  Pnayer,  tlie  Minister  is  to  pray 
Isr  A  hlosiing  «ipaD  ibcMk  to  ibis  effect : 

^  <  Atfknowlodtting  our  ains,\  whereby  we 
^  havn  made  ourselves  less  than  tiie  leapt  of  all 
'  Ihe  Aierciaa  «f  God,  and  provoked  him  lo  ies- 
'Mtler  idr«or  oamfiwts  earnestly  in  the  name 

*  pf  fMw$.  to  intsaat  tbe  Uord  (whose  presence 
*«nd  lavMir  is  the  happiiMiss  of  every  condition, 
>  and  aPMciena  every  melatioo)  to  lie  their  por- 
*4ioo^  nod  tn  oro  and  aooeot  tb^  in  CShriat, 
^wbo^Hienow  to  he  joynodin  the  Honourable 

*  astaae  «!'  Marriage,  the  Cosenaot  of  their  God. 
'  And  thataa  he  hath  brought  them  together 
-^hjfhif  PtaTidanoc,  he  would  aanctifia  them 
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tarn  to  bia  ship,  which  had  racaived  sailing 
onlers. 

Miss  Chu^leigh  went  back,  as  had  been 
agreed,  to  her  station  of  maid  of  houQur  in  this 
family  of  the  princess  dowager.  Mr.  Harvey 
■*'  ■        ■   '  -I  — i .-.     . -11.^ 

<  by  his  Spirit,  giving  them  a  new  frame  qf 
'  heart  fit  for  their  new  estate ;  enriching  tbem 
^  with  all  Graces,  whereby  thfy  qoay  perform 
>  the  dutSBs,  enjoy  tba  comforts,  undergo  the 

<  cares,  and  resist  the  temptations  which  aff- 

*  company  that  oonditiooy  as  becometb  Chria- 

<  tians.' 

**  The  prayer  being  ended,  it  is  oonTanieiit 
that  the  Minister  do  briefly  declare  unto  tbem 
out  of  the  Soriptare, 

'•  <  The  f  nsbtotion,  Uie,  and  ends  of  Mar- 

<  risgf ,  with  the  Conjugal  ^uUes  which  in  all 

*  faithfulness  they  are  to  perform  each  to  other, 

*  exhorting  them  to  study  the  holy  Word  of 

*  Gad  that  they  may  learn  to  live  by  Faith,  and 
'  fo  he  content  ip  the  midst  of  aU  Marriaga 
*■  cares  and  Ironbles,  sanctifying  God's  name  ip 
'  a  tbankfuil,  sober,  and  holy  uae  of  all  Con- 
'  jngal  comfortSt  praying  mueh  with  and  for 
( one  another,  watching  over  and  provoking 

*  each  other  to  bve  and  good.worki,  and  lo 

*  Uve  together  as  the  heirs  of  the  Graoe  of  lifa»' 

**  AAer  solemn  charging  of  the  pecsiyis  tii 
be  married,  before  the  great  God,  who  search - 
eth  all  hearts,  and  to  whom  they  mpst  give  » 
strict  account  at  t\^e  laat  day,  that  if  either  nf 
them  know  any  cause,  by  nraM»ntract  or  other- 
wise, why  they  may  not  lawfully  proceed  to 
marriage,  that  they  now  discover  it :  the  aiu- 
niater  (if  no  impediment  be  acknAwMfped) 
shall  cause,  fixtly  the  man  io  taWe  the  womafi 
by  the  right  band,  saying  theas  words : 

^*  *  1  Si.  do  take  thee  N.  to  be  my  marrittl 

<  wife,  and  do,  ,in  the  prsaepice  of  God,  and 
(  before  this  congregation,  promise  and  cbvn- 

<  nant  to  he  a  lovmg  and  faithful!  bushaod  unia 
« thee,  iwtill  God  shall  separate  as  by  death/ 

**  Than  the  woman  shall  take  tbip  man  b/ 
his  right  hand«  and  say  these  words  \ 

**  *  I  N.  do  take  thee  N.  to  be  my  iparrbHl 
^  husband,  and  I  do^  in  tbe.preaenpe  of  God, 
'  and  before  this  congregation,  promise  and 
'  oavenant  to  be  a  loving,  fiuihliill.  and  oba- 

*  dient  wife  uotp4hce»  «otil|  Godahall  separate 

*  us  by  death.' 

«<  Then  witboMt  any  farther  CarAmany,  the 
Mioiater  shall  in  the  faoe  of  the  CoPCfva^atiaaj  ' 
pronootice  tliem  Ip  be  Husband  aed  ^ifa,  Ac- 
cording to  God's  Ordinance ;  and  so  conclude 
the  aoiion  with  Prayer  to  this  eAiOt ; 

"  '  That  the  Lord  would  he  pleased  to  aar 

<  company  his  own  Ordinandi  with  his  hleas<' 

*  ing,  beaeeching  him  to  enrich  the  peiasep 

*  now  married,  as  with  oilier  pledges  of  b^ 

<  love,  ^  particularly  with  Ihe  comforts  aoA 

*  fruits  of  marriage,  to  the  praise «f  bis  ahue- 
«  dant  mercy,  in  and  thraui^  Christ  .Mus/ 

**  A  Rifgister  is  to  be  carduUy  kepi,  whereie 
the  names  af  ilie  psrlies  so  msrrivd,  with  the 
iimii  af  their  aoarrtage,  are  forthwith  to  he  fairly 
Becorded  ia  a  Boak  inaparai  te  ihai  |Mir> 
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•ailed  in  NoTember  foliowingr  for  tbe  West 

loilies;    and  remained  there  till  Auguflit  1746, 

when  he  set  nil  for  Eosrland.     la  tbe  roonth 

-of  October  follomii^  he  tanded  at  Dover,  and 

pose,  for  tbe  perusal  of  all  whom  it  may  con- 
^rn."  "^ 

Afterwards,  by  the  Act  of  1653  (passed  Aa- 
cost  $4.)  cap.  6,  *  How  Marria^s  shall  be 
Solemnized  and  Registered ;  As  also  a  Regis- 
ter for  Blrtbs  and  Borials,'  (bat  tabulated  under 
the  title  of  *  Touching  Marriages,  and  the  re- 
gistering thereof;  and  also  touchinji;:  Births 
end  Burials,')  it  was  enacted,  that  ^  wbosoever 
aball  agree  to  be  married  within  the  Common- 
wealth of  England,  after  tbe  99th  day  of  Sep- 
terober,  in  the  year  1653,  shall  (one  and  twenty 
days  at  least,  before  such  intended  Marriage) 
delirer  in  writing,  or  cause  to  be  so  delivered 
unto  the  Register  (hereafter  ap|>ointed  by  this 
*Act)  for  tbe  respective  Parish  where  each  party 
to  be  married  Hveth,  the  names,  surnames,  ao- 
ditions,  and  places  of  aboad  of  tbe  parties  so  to 
be  married,  and  of  their  Parents,  Goardtans, 
jor  Overseers;  Alt  which  the  said  Register 
shall  publish  or  cause  to  be  published,  three 
several  Lords  days  then  next  following,  at  the 
'close  of  the  morning  Eirercise,  in  the  pub- 
limie^  meeting  place,  commonly  called  the 
Church  or  Chappel ;  or  (if  the  parties  so  to  be 
married  shall  desire  it)  in  the  Market-place 
jiezt  to  the  said. Church  or  Chappel,  on  three 
Harket-days,  in  three  8ev.eral  weeks  next  fol- 
lowing, betwen  tbe  hours  of  eleven  and  two ; 
which  being  80  performed,  the  Register  shall 
(upon  request  or  the  parties  concerned)  make  a 
true  Certificate  of  tbe  due  performance  thereof, 
Without  which  Certificate,  the  persons  herein 
after  authorized  shall  not  proceed  in  such  mar- 
riag;e :  And  if  any  Exception  shall  be  made 
•gainst  the  said  intended  marriage,  the  Regis- 
ter shall  also  insert  tbe  same,  with  the  name  of 
the  person  making  such  exception,  and  their 
place  of  aboad,  in  the  said  Certificate  of  pub- 
lication.'' 

And  that  **  all  such  Persons  so  intending  to 
be  married*  shall  come  before  some  Justice  of 
peace  within  and  of  the  same  County,  City  or 
Town  Cor^rate  where  publication  shall  be  made 
as  aforesaid ;  and  shall  bring  a  Certificate  of 
tbe  said  publication,  and  shall  make  suflicient 
proof  of  the  consent  of  their  Parents  or  Guar* 
dians,  if  Either  of  the  said  parties  shall  be  under 
the  agetyf  one  and  twenty  years:  And  the  said 
Justice  shall  exanoiue  by  witnesses  upon  Oath, 
or  otherways  .(as  he  shall  seei  cause)  conceni* 
iog  the  trutn  of  tbe  Certificate,  ana  doe  per- 
formance of  all  the  premises ';  and  also  of  any 
exception  made  or  arising :  And  (if  there  aii- 
pear  no  reasonable  cause  to  the  contrary)  tbe 
Marriage  shall  proceed  in  this  manner : 
^  «•  The  Man  to  be  marrwd,  taking  the  Wo- 
man to  be  married  by  tbe  band,  shall  plainly 
and  distinctly  prooonnce  these  words : 

^^ « 1  A.  B.  do  here  in  the  presence  of  God 
'^  Marcher  of  all  bearta,  take  thee  CD.  for 


resorted  to  fafs  wife,  who  *then  lived,  by  the 
«name  of  Miss  Chodleigh,  in  Coodoit-atreet. 
She  received  him  as  her  husband,  and  enter- 
tained him  accordingly,  as  far  as  consisted  with 


*  m^  wedded  Wife ;  and  do  also  in  the  presence 

*  of  God,  and  belbre  th^se  witnesses,  promise 

*  to  be  unto  thee  a  loving  and  faithful  Husband.' 

*'  And  then  the  Woman,  taking  the  Man  by 
the  hand,  shall  plainly  and  distinctly  pro- 
nounce these  words: 

<«  *  I C.  D.  do  here  in  the  presence  of  God 

*  tbe  searcher  of  all  hearts,  take  thee  A.  B.  for 

*  my  wedded  Husband,  and  do  also  in  the  pre- 

<  sence  of  God,  and  before  these  witnesses, 

*  promise  to  be  unto  thee  a  loving  faithful  and 

<  obedient  Wife.' 

«<  And  it  m  further  Enaetetl,  That  tbe  Man 
and  Woman  having  made  sufficient  proof  of 
the  consent  t)f  their  Parents  or  Guardians  as 
aforesaid,  and  expressed  their  consent  unto 
marriage,  in  the  manner  and  by  tbe  wOrda 
aforesaid,  before  such  Justice  of  Peace  in  tbe 
presence  of  two  or  more  credible  witnesses  ; 
the  said  Justice  of  Peace  may  and  shall  declare 
the  said  Man  and  Woman  to  be  from  thence- 
forth Husband  and  Wife;  and  from  and  after 
such  consent  so  ex  pressed,  and  such  dedaratmn 
made,  the  same  (as  to  the  form  of  marriage) 
shall  be  good  and  effectual  in  Law.  And  no 
other  marriage  whatsoever  within  tbe  Com- 
monwealth of  England,  afler  the  99th  of  Sep- 
tember, in  tbe  year  one  thousand  six  hundred 
fif^y  three,  shall  be  held  or  aceompted  a  Mar- 
riage according  to  the  Laws  of  England:  Bol 
^he  Justice  of  Pea^e  (before  whom  a  Marriage 
is  solemnized)  in  case  of  doaab  pereDiis,  maw 
dispense  with  pronoucin^  the  words  aforesaiif; 
ana  with  joyning  hands  in  case  of  peraoni  that 
have  not  hands." 

Then  follow  directions  reipeethig  tbe  regif- 
tration  of  marriages,  &c. 

The  act  of  1656,  csp.  10,  -coDtlnaes  andean- 
firms,  for  six  months  afler  the  end  of  tba  first 
session  of  that  present  parliament,  the  above- 
mentioned  act  of  1653,  ^eepting  the  dauae 
that  ^  no  other  marriage  whatsoever  witkia 
tbe  commonwealth*  of  England  after  Septem  - 
her  29tb  1653,  nhall  be  held  or  'accoimted  a 
marriage  according  to  the  laws  of  Eogbmd,** 
which  clause  is  thereby  declared  null  ami  vciid. 

By  atat.  IS  Car.  9,  c.  33,  (confirmed  by  13 
Car.  S.  c- 11,)  after  recital  that,  by  virtue  or 
colour  of  certain  ordinances,  or  pretended  acta 
or  ordinances,  difers  marriagea  since  tbe  be- 
ginning of  tbe  late  troublei  had  been  bad  and 
solemnized  in  some  other  manner  than  bad 
been  formerly  used,  it  was  enacted  that  all 
marriages  bad  or  solemniaeed  in  any  of  bis  naa- 
jesiy's  dominions  since  May  1st,  1649,  before 
any  justice  of  peace  or  reputed  justkre  of  pcaee, 
and  all  marriages  within,  &c.  since  tbe  sama 
day  had,  &e.  a&ording  to  the  directMu  of  may 
act  or  ordinance  of  one  or  both  Honaea  of  Par- 
liament, or  of  any  convention  at  Westminaler 
under  the  atHe  or  title  of  a  parliament,  sbonld 
be  aa  valid  as  if  tbejr  bad  been  aalevailied  #0* 


553]  ^  f»r  Bigamy. 

their  plait  of  iceepioip  the  marriafce  secrtt.  Tn 
the  latter  «nd  M'  November  is  the  same  year, 
Mr.  Hervey  tailed  for  the  Mediterraneao,  aod 
returned  in  the  iboolh  of  January  1747,  and 
stayed  here  tHI  May  in  the  same  year.  Mean 
while  she  continued  to  reside  in  Conduit-street, 
and  he  to  visit  her  as  uiual,  tiU  some  differences 
arose  between  them,  which  terminated  in  a 
dowarififht  quarret;  after  which  thev  never 
«aw  each  other  more.  He  oaotinaed  abroad 
till  December  1747,  when  be  returned  ;  but  no 
intercmirse,  which  can  be  traced,  passed  be- 
ta^eeo  them  afterwards. 

This  general  account  is  all  I  am  able  to  (five 
your  lordships  of  the  intercourse  between  Mr. 
Hervey  and  his  wife.  The  cause  ef  the  dis- 
pleasure which  separated  them,  is  immaterial 
to  be  enlarged  upon.  Th'e  fruit  of  their  inter- 
course was  a  son,  born  at  Chelsea,  some  time- 
_ ■-.».,. ^  ■■■■■■      I       .  ■   ,..     .        ■    «■■■■■, 

oordinii^  to  the  rites  and  eeremoniea  of  the 
church  of  England. 

*'  Le  mariage  dana  Pordre  civil  est  une 
union  legitime  de  Phomme  et  de  la  fern  me, 

nir  avoir  dea  enfans,  poor  les  Clever,  et  pour 
r  assorer  les  droits  des  proprt^t^,  sous  Pau- 
torit^  de  la  loi.  A  An  de  constater  cette  union, 
elle  est  aooompagn^  d^une  c^r^monie  reli- 
gieose  regsrd^  par  les  una  comnne  un  sacre- 
nent,  par  les  autres  comma  une  pratique  da 
culte  public ;  vraie  kigonachie,  qui  ne  change 
fien  i  la  ctiose.  II  faut  done  distinguer  deux 
choses  daos  le  manage^  le'  oontrat  civil  ou 
Tengagem^ot  natural,  et  le  sacremeot  ou  la 
e^r^mobie  sacr^e.  Le  mariage  pourrait  done 
anbsist^  avec  tons  les  effete  natnvela  et  civils, 
iodependammeiit  de  |a  cMmonie  religieiise. 
Lesc^r^onies  niMne  de  I'Eglise  ne  sent  de* 
venues  n^oeesaires  dans  I'ordre  civil  que  par  ce 
que  le  mairistrat  les  a  adop|des.  It  s*eft  mime 
^coul^  «B  long  temps,  sans  que  lea  ministres 
de  la  religion  aient  eo  ancone  part  k  la  cali- 
bration dee  mariagea.  Dn  temps  de  Jostinien 
le  oottsentement  des  parties  eo  prteoee  de 
t^eios,  sans  aucune  c^r^menie  de  I'Eglise, 
l^timoit  encore  le  mariage  pa  rmi  les  Chre- 
tiens. C'est  cet  empereur'qui  fit,  vers  le  mi- 
lieu du  sizi^me  sitele,  les  premieres  lois  pour 
que  les  prfttrcs  hUenriosseot  comme  simples 
t^Qioins,  sans  ordooner  encore  de  b^n^iction 
nuptiale.  L'^mi^ereur  Ltoi,  qui  mourut"  [qu. 
monla]  **  sur  le  trdoe  en  886,  semble  6tre  le 
premier,  qui  ait  mu  la  cMmpnie  religieuse  au 
fang  des  cooditions  n^oessaires.  La  loi  m6me 
qa'U  fit  atteste  que  c'^tait  no  nouvel  tebhsse- 
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M  De  I'id^  juste  que  nous  nous  formons 
etasi  da  mariage,  il  r^ulte  d'abord  que  le 
^  ordre  et  la  pi^6  mtae  rendeot  aujoor- 
d^hui  nfossaires  les  formality  reKgieuses, 
tdopt^es  dans  tontea  les  communions  chr^ 
-tiennct.  Maia  I'esseoce  du  nmriage  ne  peat 
en  Itre  d^natov^ ;  et  cet  engagement,  qm  est 
^  |»riaoipal  daos  la  soci^^  est  et  doit  demenrer 
-toajours  soomis,  dans  I'ordre  politique,  it  l'ao« 
^oHl^dumagiriirat."  ToluireiNat.  Phiksopb. 
M.  OttU  irVMiiqaa^  sect,  0. 


in  the  year  1747.  The  circumstanoee  ef  that 
birth,  the  notice  which  people  took  of  it,  and 
the  coDversatiorts  which  she  held  about  tbat^ 
aod  the  death  of  the  phlld,  furnish  part  of  the 
evidence  that  a  matrimonial  connection  actual^ ' 
ly  subsisted  hi^ween  tbein. 

A  tier  having  meutiooed  so  often  the  secreey 
with  which  the  marriageand  cohabitation  were  ' 
conducted,  it  seems  needless  to  observe  to  your 
lordships,  tha^  the  liirth  of  a  child  was  snp« 
pressed  with  equal  oare.  That  also  made  but 
an  awkward  part  of  the  family  and  esiablhh'- 
ment  of  a  maid  of  honor. 

My  lords,  that  which  I  call  the  seoond  pe- 
riod, was  in  the  year  1759.  She  -had  then 
Kved  at  a  distance  from  bier  husband  npar 
twelve  years.  But  the  infirm  state  of  the  late 
'  lord  PristoPs  health  seemed  to  open  the  pros« 
pect  of  a  rich  succession,  and  an  earldom,  ll 
was  thought  worth  while,  as  nothing  better  had 
then  offered,  to  be  countess  of  Bristol ;  and 
for  that  purpose  to  adjust  the  proofs  of  her 
narriage. 

Mr.  Amis,  the  minister  who  had 'married 
them,  was  at  Winchester,  in  a  declining  atate 
of  health.  She  apfioirited  her  cousin,  Mr< 
Merrill^  to  meet  her  there  on  the  i^ih  of  Fe- 
bruary 1759;  and  by  six  in  the  morning  she 
arrived  at  the  Blue  Boar  ion,  opposite  Mri 
Amls's  house.  She  sent  for  his  wire,  and  to  nr 
municated  her  business,  which  was  to  get  a 
certificate  from  Mr.  Amis  of  her  marriage  with 
Mr.  Hervey.  Mrs.  Amis  invited  Her  to  their 
house,  and  acquainted  her  hnaband  with  the 
occasion  of  her  coming.  He  was  ill  a-bed ; 
and  desired  her  to  come  up.  But  nothing  waa 
done  in  the  business  of  the  certificate,  till  the 
arrival  of  Mr.  Merrill,  who  brought  a  sheet  of 
stamped  paper  to  write  it  upon.  They  wers 
still  at  a  loss  about  the  form,  and  sent  tor  one 
Spewring,  an  attorney.  Spearing  thoqght  that 
the  merely  making  a  certificate,  and  deliverinr 
it  out  in  the  manner  which  had  been  proposed, 
was  not  the  best  way  of  establishing  theevi* 
dence  which  might  be  wanted.  He  therefore 
proposed,  thst  a  check-book  (as  he  called  it) 
should  be  bought ;  and  the  marriage  be  regis* 
tered  in  the  usual  form,  ftud  in  the  presence  of 
the  prisoner.  Somebody  suggesting  that  it 
had  been  thought  improper*  she  should  be 
present  at  the  making  of  the  register,  be  de- 
sired she  might  he  called ;  the  purpose  being 
perfectly  fair,  merely  to  state  that  in  the  form 
of  a  register,  which  many  people  knew  to  be 
true';  and  which  those  persons  of  honour,  then 
present,  give  no  room  to  doubt.  Accordingly 
his  advice  was  taken,  the  book  was  bought, 
and  the  marriage  was  registered*  Tlie'book 
was  entitled.  Marriages,  Births,  snd  BuriaUt 
in  the  parish  of  Lainston.  The  first  entry 
ran,  The  9id  of  August,  1749,  buried  Mrs. 
Susannah  Merrill,  relict  of  John  Merrill,  esq. 
The  next  was,  The  4th  of  August  1744,  mar« 
ried  the  hoUonrable  Augastus  Hervey,  esq.  to 
Miss  Elizabeth  Chudleigb,  daoghter  of  colonel 

^  Soio  foroMT  edition. 
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ThoiBM.  CbodJeigh,  Ute  of  Chelsea  College, 
deCMsed,  hi  the  parish  ctitircb^of  IjiiBsloii,  by 
ne  Thooaas  Amis.  The  prisoner  was  in  great 
spirits.  She  thanked  Mr.  Amis,  and  lold  him, 
it  might  be  a  hundred  thousand  pounds  in  her 
way.  She  told  Mj:s.  Amis  all  her  secrets  ;  of' 
the  child  she  bad  by  Mr.  Hervev ;  a  fine  boy, 
but  it  wu  dead ;  and  bow  she  borrowed  100/. 
of  her  aunt  Hanmer  to  make  baby  clothes.  It 
senred  the  purpose  of  the  hour  to  disclose  these 
tbingfs.  She  sealed  up  Ibe  register,  and  left  it 
whh  Airs.  Amis,  in  charge,  upon  her  husband's 
death,  to  deli?er  itvto  Mr.  Merrill.  This  Bap- 
pened  in  a  few  weeks  after< 

Mr«  Kinchin,  the  present  rector,  succeeded 
lo  the  liYing  of  Lainstoo ;  but  tliebook  re- 
mained to  the  possession  of  Mr.  Merrill. 

In  the  year  1764  Mrs.  Hanmer  died,  and 
was  buried  at  Lainstoo.  A  few  days  afler,  Mr. 
Merrill  desired  her  burial  might  be  registered. 
Mr.  Kinchin  did  not  know  of  any  register 
which  bebnged  to  the  parish  ;  but  Mr.  Merrill 
produced  the  book  which  Mr.  Amis  had  made; 
sod  taking  it  out  of  the  sealed  corer,  in  which 
it*  had  remained  till  that  time,  shewed  Kinchin 
the  entry  of  the  marriage,  and  bade  him  not 
mention  it.  Kinchin  subjoined  the  third  entry, 
Buried,  D^ember  the  lOtb,  1764,  Mrs.  Ann 
Hanmer,  relict  of  the  late  colonel  >¥iiliam 
Hanmer:  and  delivered  the  book  again  to  Mr. 
Merrill. 

In  the  year  1707  Mr.  Merrill.died.  Mr. 
Bsthurst,  who  married  his  daughter,  found 
this  book  amoDg  his  papers ;  and  taking  it  to 
be,  what  it  purported,  s  parish  register,  deliver- 
ed it  to  Mr.' Kinchin  accordingly.  He  has 
Icept  it  as  such  ever  since ;  and  U|ion  that  oc- 
casion made  the  fourth  entry,  Buried,  the  7th 
€f  February,  1767,  John  Merrill,  esi). 

The  earl  of  Bristol  recovered  bis  health  ; 
and  tliis  register  wss  forgotten,  till  a  very  dif- 
ibreot  occasion- arose  for  enquiry  afler  it. 

The  tfaird  period  to  which  1  begged  the  at- 
tention of  your  lordships  io  the  outset,  was  in 
the  year  1768.  Nine  years  bad  passed,  since 
Jier  former  hopes  of  a  great  title  and  fortooe 
had  fallen  to  the  ground.  8he  had  at  length 
formed  a  plan  to  attain  the  same  object  another 
way.  Mr.  Hervev  abo  had  turned  his  thoughts 
to  a  more  agreeable  cooneclion ;  and  actually 
entered  into  a  correspondence  with  the  prisoner, 
for  tiie  purpose  of  setting  aside  a  marriage  so 
bnrdensonDe  and  hateful  to  both.  The  scheme 
be  proposed  was  rather  indelicate;  not, that 
•fterwards  executed,  which  could  not  sustain 
the  eye  of  justice  a  mossent ;  but  a  simpler 
ilieitiod,  fotinded  in  the  trmh  of  the  case ;  that 
^*  obtaining  a  separation  by  sentence  *■  a  men- 
*  sfiettboro  propter  adulterium  ;'  which  might 
serve  as  the  Inundation  of  an  act  of  parliament 
for  an  absolute  divofce.  He  sent  her  a  roes- 
sage  to  this  effect,  in  terms  suffioientiy  pe- 
remptory and  rough,  as  y<>ur  lordshipo  will 
hear  from  the  witness.  Mm.  Cradock,  the 
"woman  f  have  meoiioneil  before  as  being  Mrs. 
Han  uteres  servant,  and  presebt  at  the  marriage, 
was  then  lusrried  to  a  ssnrant  of  Mr.  fiecv^y, 
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Slid  li«ed  iif  thei prisoner V family  vilb  her  fant^ 
band.  He  bade  her  tell  her  mistress,  *  that  be 
wanted  a  divorce ;  that  he  should  call  upon  her 
(Cradock)  to  prove  the  marriage  ;  and  that  the 
prisoner  OMist  supply  such  otner  evidence  as 
might  be  necessary.' . 

Tlus  might  have  answered  his  purpose  well 
enough;  but  h^r's  required  mon^  reserve «od 
management;  andjiucb  a  proceeding  night 
have  disappointed  it.  She  therefore  spurned  at 
that  part  oi'  the  proposal ;  and  refused  in  terms 
of  high  resentment,  *  to  prove  herself  a  whore** 
Co  the  18th  of  August  following  she  entered  a 
caveat  at  Doctors  Commons,  to  binder  any 
process  passing  under  seal  of  (lie  conrt,  al  the 
su^^  of  Mr.  Hervey,  sgaiost  her,  in  any  ma- 
trimonial cause,  wittiout  notice  to  her  proctor. 

What  difficulties  impeded  the  direct  and  ob- 
vious plan,  or  what  inducement  prevailed  in 
favour  of  so  different  a  measure,  I  cannot  state 
to  your  lordships.  But  it  has  been-  already 
seen  in  a  debate  of  many  days,  what  kind  of 
plan  they  substituted  in  place  of  the  former. 

In  iheMicbaelmas  session  of  the  year  1768, 
she  instituted  a  suit  of  jactitation  of  marriage 
iu  the  comoMMi  form.  The  imswer  was  a  cross 
libel,  claiming  the  rights  of  marria^.  But 
the  claim  was  so  shaped,  and  the  evidenoe  so 
applied,  that  success  becams  uttet'ly  impracti- 
cable. 

A  grosser  artifice,  I  believe,  was  never  labri- 
sated.  His  ^bel  stated  the  marriage,  with 
many  of  its  partioolars ;  bol  not  too  many,  it 
was  large  in  alleging*  all  the  indifferent  cir- 
cumstances which  attended  tlss  ooortshif ,  oou« 
tract,  marriage  ceremony,  eonsttounation,  and 
cohabitation ;  hot  when  it  came  to  the  iacts 
themselves,  it  ststed  a  sesffst  courtship,  and  n 
contract,  with  the  privity  of  Mrs,  Hanwer 
akme,  who  was  then  deed.  The  mnrris^  o»- 
remony,  which,  in  troth,  was  celebrated  m  the 
church  at  Liinslon,  was  said  to  baiFc  been  per- 
formed at  Mr.  MemU*a  bouse,  in  the  paridi  of 
Siarshot,  by  Mr.  Aosis,  io  thepresense  of  Mrs. 
aomer  and  Mr.  Mountenay,  wiio  were  aM 
three  dead.  Mrs?  Cradock,  whom  but  three 
months  before  he  held  out  as  n  witiisss  sf  the 
Marriage,  was  dropped ;  and,  to  shut  her  eet 
more  perihctly,  tk%  consttamalton  is  said  In 

Sve  passed  wMioet  tlie  privity  erisnowledge 
any  paK  of  thefasiily  and  servants  of  Mr. 
Merrill ;  meaning  perhaps  that  Cradock  wan 
servant  jto  Mrs.  Hanmer.  It  srae>4«iither  io* 
sinuated,  that  the  marriage,  was  kept  a  seoret» 
ejicept  from  the  psrseos  before-nentieued. 

To  these  articles  the  form  of  proceeding 
obliged  her  to  pet  in  a  peraonal  aoewer  epou 
oath.  8he  denies  thepoevioiis  ceotcact;  she 
evades  the  proposal  of  seniage,  4y  ataiieg' 
that  it  was  made  to  Mrs.  Hsemar  vHthoother 
privity;  not  denying  that  it  was  afterwsnls^ 
communkaited  to  her.  The  rest  «f  the  SMtiole^ 
which  eootaios  e  circusMtaoliid  sMigitien  of 
the  marriage,  tofpeiher  with  the  time,'^ee, 
witnesses,  end  ou  Ibrth,  she  hceite  in  the  les- 
OfuJary  conclusioo  of  •every  eepwert  by  dfeey- 
ing  the  rest  of  tlw  mkk  ,     -  ^  •     ---' 
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irtie1«  to  l»e  true  is  znj  part  thereof.  Fhiali j, 
•hedemitfi  <o  the  article  which  alle^et  cob- 
Mmrtiation. 

Denying^  tlie  rest  of  (be  artiefe  Kv  be  true  In 
'  any  part*  of  it  reserves  this  salvo.  The  whole 
aTerment  of  marriage  was  but  ^  one  part^  of  the 
article;  that  avenment  (the  language  is  so 
constructed)  makes  but  one  member  of  a  sen- 
tence ;  and  yet  it  oombiDes  false  circnmatances 
with  true.  « They  were,  in  Mr.  Merrill's  house 
at  Sparshot Joined  togelheNn  holy  roatrimonjr.* 
This  part  of  the  article,  as  her  answer  caMs  it, 
is  net  true.  It  is  true  they  were  nrarried ;  bat 
not  true,  that  they  were  married  at  Sparshot, 
or  at  Mr.  Merrin*s  house. 

How  was  this  gross  and  palpable  erasion 
treated  f  It  is  the  course  of  the  Ecclesiastical 
Ceort  te  6Ie  enceptions  to  iodistmct  or  iosaffi- 
cient  answers.  Otheriiise,  to  be  sure,  they 
conld  not  compri  a  defendant  to  put  in  any 
material  answer.  Bot  it  was  not  the  pur|>ose 
of  this  suit  10  eiaet  a  soffieient  answer ;  conse- 
^oeotly  ifo  exceptions  were  filed ;  but  the  par- 
ties m^ent  to  iseiie. 

The  plan  iif  the  evidence  tilso  was  framed 
•pen  the  same  measnred  line.  The  articles 
bad  excluded  everv  part  of  the  fani»l  v :  even 
the  woman  whom  Mr.  Hervey  had  eentto  de- 
naad  the  divoece,  was  omitted.  Bot  her  bos' 
band  is  produced,  to  swear,  -that  in  the  year 
1744  Mr  ftetrey  danced  with  Miss  CMitidleigh* 
at  WioebestiH'  races,  arid  Tisited  her  at  Lain- 
stoo;  and  in  1746  he  heard  a  rumoar  of  their 
narriage.  Mary  Edwards  and  Ann  IKIIam, 
semints  in  Mr.MerrilPs  family,  did  not  con- 
tradiet  the  article  they  were  examinecl  to, 
which  alleges,  thfert  iione  of  his  aervents  knew 
aay  thing  of  the  matter.  Bift  they  had  beard 
the  report.  So  bad  Messrs.  Robinson,  Hos-^ 
SMb,  and  Edwards.  8ucb  was  the  amount  of 
Mr.  Herrey's  evidence;  in  which  the  wit- 
assies  mahe  «  great  shew  of  seal  to  disclose  all 

Sknow,  with  a  proper  degree  of  caution  to 
.  ainthat  they  knew  nothinpf. 

The  ration  ^f  examraiag  witnesses  was  also 
sbsttred  onber  part ;  and  she  pt<yved,  most  ir- 
refragably,  tha^sbe  passed  as  a  single  wonmn  ; 
weat  by  her  imaiden  name ;  Was  maid  of  ho- 
Bear  to^  t^e  pfinceas  tjowe^et ;  bought  and 
sold;  borrowed  money  of  Mr.  Drommond; 
and  kept  caali  with  him,  and  bther  bankers,  by 
the  name  of  Elizabeth  Chodleigh  ;  nay,  that 
Mr.  Merrill  and  Mrs.  Hannfter,  who  had  ogreed 
to  keep  the  iMVi4age  secret,  conversed  and  cor- 
responded with  her  by  that  name^ 

For  Ihhi  parpose  a  great  ^arfeCy  of  witnesses 
was  called;  wholn  it  wonN  have  been  very 
lasb  to  pirddnce,  without  seme  for«mine  agree- 
nient,<»rperfiN!tiHidersHinding,thaithey  shosrld 
net  be  erass-eciminMid.  Many  of  iheM  co^ld 
not  have  kept  their  secretl  under  that  discos- 
noo';  «reit  to  the  loiperftet  and  wt«tcbed 
BNttofv,  'hi  %FvMi  Dfoas-evsnfhiation  is  nMi* 
naged  upon  Mer,  and  In  these 'courts. 
Therefore 'If ot  a  eingte  int^i¥ogatory 'Was  fHed, 
sar  «.  single  witnesa  •efoas-examijied;  theug4i 
prodaced^^vitflMm  iiDeedlBgly  cottfidenthil; 
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such  aa  might  natoraliy  have  excited  the  ea« 
riosity  of  an  adverse  party  io  bare  ouule  fur- 
tb^r  epqnirtes. 

In  tlie  event  of  this  cause,  thos  trealeid,  thna 
pleaded,  and  thus  proved^  the  partiea  bad  the 
singular  fortune  to  catch  a  judgment  against 
the  marriage  by  mere  sur|irise  4ipon  the  justice 
of  the  court. 

While  I  am  obliged  to  complain  of  this  gross 
surprise,  and  to  state  the  very  proceedings  io 
the  cause  as  pregnant  evidence  of  their  own 
collu^on,  1  would  not  be  understood  to  intend 
any  reflection  on  the  integrity  or  ability  of  the 
learned  and  respectable  judges. 

For  oft,  though  wisdom  wake,  suspicion  sleeps 
ki  wisdom's  gate,  and  to  simplicity 
Resigns  her  charge ;  while  goodness  thinks  no 
Where  no  ill  seems. [ill, 

Nor  should  any  imputatloa  t»f  blame  be  ejc<« 
tended  to  those  names,  whioli  yoor  lordships 
find  subscribed  to  ibe  pleadings.  The  forma 
of  pleading  are  mattera  of  course.  And  if  they  . 
were  laid  before  counsel ,  only  to  be  signed, 
without  calling  their  attention  to  the  matter  of 
them,  the  collusion  would  not  appear.  A  conp* 
eel  may  easily  be  led  to  overlook  what  nobody 
has  any  interest  or  wish  that  be  should  con« 
sider. 

1'hoa  vras  the  way  paved  to  an  adnlterons 
mairiaffe;  thos  was  the  duke  of  Kingaioa 
drawn  m  to  believe,  that  jMir.  Hervej^'s  claisft 
to  the  prisoner  was  a  false  and  injurious  pre* 
tension ;  and  he  gave  his  unsuspecting  hand  to 
a  woman,  who  was  then,  and  had  for  S5  years, 
been  the  wife  of  anothdr. 

In  the  vain  and  idle  conversations  which  she 
held,  at  least  with  those  who  knew ,  her.  sitna« 
tion,  she  conld  not  refrain  from  boaatiog  how 
she  had  surprised  the  duke  into  that  marriage^ 
^'  Do  not  you  thhik,"  says  she  with  a  smile  to 
Mrs.  Amis,  **  do  not  yeo  think,  that  it  was 
very  kind  in  his  grace  to  nnarry  an  old  maid  P*^ 
Mrs.  Amis  wM  widow  of  the  clei^ynsan  who 
badroarried  her  to  Mr.  Hevvey,  who  had  aa« 
sisted  her  in  procuring  a  register  of  that  nsar- 
riage,  and  to  wboip  she  had  told  of  the  birth 
of  the  diild.  The  duke's  kindness,  as  she  in- 
sultingly called  Mr  was  scarcely  more  strange, 
than  her  manner  of 'representing  it  to  one  who 
knew  her -teal  situation  so  well. 

My  lords,  this  is  the  state  of  the  evidence;, 
which  must  be  given,  were  it  only  to  sati^fv 
Uie  form  of  tfae  trial ;  but  is  in  fact  produced, 
to  prove  that,  which  al)  the  world  knows  per- 
fectly well,  as  a  matter  of  public  notoriety, 
The  sul(ject  has  been  much  ta1ke<l  of;  but 
never,  I  believe,  with  any  manner  of  doubt, 
in  any  company  at  all  conversant  with  the  pas-, 
sages  of  that  time  in  this  town.  The  witnesses, 
however,  will  lay  these  facts  before  your  lord- 
sliips;  after  which,  l-eu|>pose,  there  ^  can  ba 
no  question  Whatjudffntentiwast  be  pronounced 
ei|ion  them :  thryonrlordships  will  hardly  view, 
this  act  of  pariiament  just  in-Ihe  light  in  which 
the  prisoner's  counsel  havetbooght  fit  to  re- 
^  pfBseni  4t,  as  •  law  mtile  for  be^ars,  not  4br 
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people  of  4flsbioD.  To  be  sure,  the  preamble 
does  not  ezprestly  pro?e  (he  legislature  to  have 
foreseen  or  expected,  that  these  would  be  the 
crimes-  of  higher  life*  or  nobler  coodition.  But 
the  act  is  framed  to  punish  the  crime,  whereter 
it  mi^lit  occur ;  and  the  impartial  temper  of 
your  justice,  my  lords,  will  not  turn  aside  its 
course  in  respect  to  a  noble  criminal. 

Nor  does  the  ^ih  of  so  heinous  a  fraud  secern 
to  be  extenuated,  by  referring  to  the  advice  of 
those  by  whose  aid  it  was  conducted,  or  to  the 
confident  opinion  they  entertained  of  the  suc- 
cess of  their  project.  I  know  this  project  was 
not  (nor  did  I  ever  mean  to  contend  it  was)  all 
her  own.  Particularly,  in  that  fraudulent  at- 
tempt upon  public  justice,  it  could  not  be  so. 
But,  my  lords,  that  imparting  a  criminal  pur- 
pose to  the  necessary  instruments  for  carrviDg 
It  into  execution,  extenuates  the  guilt  of  the 
nuthor,  is  a  conceit  perfectly'  new  in  morality, 
and  more  than  I  can  vield  to.  It  rather  im- 
plies aggraTatioD,  and  the  additional  offence  of 
corrupting  these  instruments.  Not  that  I  mean 
by  this  oMerration  to  palliate  the  guilt  of  aucb 
corrupt  instruments.  1  think  it  may  be  fit, 
and  exceedingly '  wholesome,  'to  convey  to 
Doctors  Commons,  that  those  amOD|[  them,  if 
any  such  there  are,  who,  being  acquamted  with 
the  whole  extent  of  the  prisoner's  purpose,  to 
fumuh  herself  with  the  false  appearance  of  a 
sioffle  woinan  in  order  to  dfaw  the  duke  into 
«ucb  a  marriage,  assisted  her  in  execntmg  any 
part  of  it,  arererenougrfa  from  being  clear  oif 
the  chai^  contained  in  this  indictmeot.  They 
are  accessaries  to  her  felony ;  and  ought  to  an* 
swer  for  it  accordingly.  Thu  is  stating  her 
caise  Ihirly .  The  crime  «ras  committed  by  her, 
and  her  accomplices.  All  bad  their  share  in 
the  perpetration  of  the  crime :  each  is  stained 
with  the  whole  of  the  guilt. 

My  lords,  I  proceed  to  examine  the  wit- 
nesses. The  nature  of  the  case  shots  out  all 
contradiction  or  impeachment  of  testimony. 
It  will  be  necessary  tor  t our  lordships  to  pro- 
nounce that  opinion  and  jadgment,  which  so 
plain  a  dise  will  demand. 

Sol.  Gen.  My  lords,  we  will  now  proceed 
to  call  our  iiitnesses.— Call  Ann  Cradock. 

(Who  came  to  the  bar,  and  one  of  the  clerks 
held  the  book  to  her,  upon  which  she  laid  her 
hand.) 

CL  of  iKe  Cr.    Hearken  to  your  oath.~ 

*  The  evidence  that  you  shall  give  on  behalf 
^  of  our  sovereign  lord  the  king's  majesty, 

*  against  Elisabeth  duchess-dowager  of  King- 

*  ston,  the  prisoner  at  the  bar,  shall  be  the 

*  truth,  the  whole  truth,  and  nothing  but  the 
'truth,  So  help  you  God.'  [Then  she  kissed 
the  book.] 


MjjT  lards,  I  am  desired  b? 


Mr.  WalUce, 
the  noble  lad^  at  tbeW  to  apply  to  your  i 
ibipa  for  an  indulgence,  that  a  qoeatioo  may 
be  put  to  the  witness  by  her  ooonseL 

Lords.    Aye,  aye. 

Mr.  WaUtijf.    I  ahail  beg  the  witi^sa  m^ 


inform  yonr  lordabips  whether  she  has  not  had 
a  security  for  some  provision,  or  benefit,  or  a 
promise,  in  consequence  of  the  evidence  she 
IS  to  give  Oft  thb  indictment  T-^Cradock,  No. 

Examined  bj  Mr.  Solicitor  Gsneral. 

flow  long  have  ydu  been  acquainted  with 
the  lady  at  the  bar? — Above  33  years. 

Where  did  you  first  become  acquainted  with 
her?— I  saw  the  lady  first  in  London,  after- 
wards at  Laioston. 

What  occasion  carried  you  to  the  lady  at 
Lainston  ?— Along  with  a  lady  that  1  served. 

Name  the  lady.— Mrs.  Hanmer. 

Was  Mrs.  Hanmer  any  relation  to  the  lady 
at  the  bar  P-^Her  own  aunt. 

Was  the  lady  at  the  bar  at  LiaiostoQ  along 
with  Mrs.  Hanmer  P-^Not  when  1  first  went 
down  to  Lahiston. 

Did  she  come  down  there  aflerwards  ?— 
Yes. 

,  Do  you  remember  seeing  Mr.  Augnstos 
Hervey  there  at  that  timeP-^  remember 
seeing  Mr.  Augustus  Hervey  there,  but  notal 
the  time  I  first  aaw  the  lady  there. 

When  did  Mr,  Hervey  come  there?— It  waa 
in  Juoie;  at  the  Windiester  races. 

How  long  did  he  stay  there  at  that  time? — 
I  cannot  imrticularly  say  bow  long  he  onight 
stay :  he  was  coming  and  going. 

Were  you  in  Lainston  church  with  Mr.  Her- 
vey and  that  lady,  at  any  time  in  that  smn- 
merf — I  was. 

At  what  time  of  the  day  P— It  was  towards 
night :  it  was  at  night,  not  in  the  day. 

Upon  what  occasion  ?— To  see  the  marriagfe. 

Name  the  peraons  who  were  present— Mr. 
Merrill,  Mrs.  Hanmer,  Mr.  Mounteoajr,  Mr. 
Hervey,  Miss  Chodleigh,  and  myself. 

Who  was  the  clergyman  ?— Mr.  Amis,  who 
belonged  to  the  charoh. 

Were  they  married  there  P-'-Yes  $  I  saw 
them  married. 

Was  the  marriage  kept  secret? — yes. 

By  what  ceremony  was  the  marriage  P^—  * 
By  the  matrimonial  ceremony ;  by  the  €«m- 
mon  Prayer  Book. 

Were  you  empbyed  to  take  care,  that  the 
otner  servants  shoukl  be  out  of  the  way  P — 
Yes. 

Did  they  retam  to  Mr.  Merrill's  boose  aficr 
the  marriage  P— Yes,  they  did. 

How  far  is  the  church  from  the  boose  P«— 
Not  a  great  distance,  but  I  cannot  say  how  hs : 
it  is  m  the  garden. 

Did  Mr.  Amis  retocn  with  the  party  into  the 
house  P — Not  that  I  saw. 

Did  yon  attend  en  the  la4y  as  bar  maid  f — 
I  did  at  that  time,  her  own  not  being  able. 

After  the  ceremony,  did  yea  see  the  parties 
in  bed  together  P— I  did. 

A  Lord.  Repeat  what  yea  said.— CrpiibcA.  I 
saw  them  put  to  bed :  1  also  saw  Mrs.  Hanmer 
insist  upon  their  getting  up  again. - 

Did  yott  see  them  the  nest  morning  P— I  sew 
them  that  night  afWwards  in  bed,  the 
nighl  aflsr  Biii«  Hamnw  wentlebed» 
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Did  ;f 00  flfe  tbcm  aftcnrtr^D  bed  for  some 
hightB  after  that? — I  stw  tbem  particularly  la 
hSi  Ibe  latt  night  Mr.  Herrey  was  there,  for 
he  wat  to  set  oat  in  the  morning  at  five  o'clock; 
]  was  to  call  him  at  that  hour,  which  I  did  ; 
and  entering  the  chamber,  1  fonnd  them  both 
faat  aaleep:  they  were  very  sorry  to  take 
leave. 

Can  you  fix  what  year  this  was?— I  believe 
it  to  be  in  the  year  1744,  but  1  am  certain  it 
was  the  same  year  in  which  the  Victory  waa 
at  Portsmouth* 

Do  you  recollect  what  time  of  the  year  it 
was  ? — In  the  month  of  August,  1  think. 

What  ia  your  reason  for  thinking  it  was  in 
the  month  tif  Au^rustP— My  reason  is,  that  it 
was  in  the  time  of  Mannhill  fair  ;  and  also  that 
there  were  green-gages  ripe,  which  the  lady 
and  gentleman  were  both  very  fond  of. 

Do  you  recollect  how  long  it  was  after  the 
death  of  Mr.  Merrill's  another  ?— No,  I  caonot 
justiv  say. 

Wiiere  did  Mr*.  Hervey  go,,  as  you  under- 
stood»  the  rooming  he  went  awayt>-To  PorU- 
meoth. 

Did  you  understand  that  he  was  then  in  the 
sea  service  P — I  did,  and  that  he  was  going  with 
admiral  Davers. 

Have  you  any  particular  reason  for  knowing 
that  he  did  go  with  admiral  Davers? — ^The 
reason  I  have  to  believe  he  did  go  with  him  is, 
the  person  whom  I  married  afterwards  was  Mr. 
Hervey's  servant 

Was  be  servant  to  him  at  that  time? — ^He 


Did  you  receive  a  letter  from  the  person  yon 
afterwards  married,  who  was  Mr.  Hervey's 
servant,  and  attended  liim  ? — I  did,  from  Port- 
Mahon. 

Do  you  know  what  relation  Mr.  Merrill  was 
to  the  lady  at  the  bar? — First-cousin. 

Who  was  Mr.  Moontenay,  whom  you  men- 
tioned as  present  at  the  marriage  ?— A  friend  of 
Mr.  Merriirs,  as  be  pretended. 

Did .  he  live  in  the  family  at  that  time  P-^He 
was  in  the  iamilv  at  that  lime,  and  had  been 
from  the  time  of  the  death  of  his  mother. 

Do  you  know  whether  any  other  part  of  the 
family,  of  both  p^i^s,  were  acquainted  viith 
the  marriage,  except  those  persons  you  have 
BieBtioBed  P— No,  I  did  not  at  that  time. 

Did  the  lady  change  her  name  on  the  roar- 
riage  P — Never  in  public,  to  my  kao«l  ledge. 

Had  you  occasion  aftei'  this  to  see  the  lady 
in  London  P*-l  saw  the  lady  in  London  many 
times. 

Do  yon  know  whether  there  were  any  chili- 
dran  of  the  marriage  ?-^  I  believe  one. 

What  reason  have  you  for  believing  so  P-— 
The  lady  heraelf  told  me  so,  and  her  aunt  also, 
whoro  longbt  to  have  mentioned  first.  The 
lady  told  me,  that  she  would  take  me  to  see  the 
chiia. 

Did  she  oiTelr  to  carry  her  aunt  as  well. as 
jo«  le  see  the  child  P— I  do  not  know  that. 

How  long  after  the  marriage  was  it,  that  she 
told  yon  she  wtBild  tik^  you.laset  tliechiklP 
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•^Thal  1  cannot  say,  bat  it  wag  after  Hr. 
Hervey  returned  a  second  time. 

Returned,  from  whence? — I  heard  he  had 
been  at  Fort- Mahon. 

Do  you  recollect  how  loniir  Mr.  Hervey  had 

been  absent  the  first  timeP — No,  I  do  nut. 

'How  long  had  be  been  absent  the  seomid 

time? — After  his  return  the  second  time,  I,|w^ 

lieve  the  child  to  have  been  begotten.  , 

How  long  after  Mr.  Hervey's  second  retting 
was  it,  that  she  told  you  she  wpuld  carry  y oa 
to  see  the  child  P — It  Was  after  his  first  return. 

A  Lord,  1  believe  there  is,  some  mistake. 
Let  the  witness  explain  that. 

SoL  Gen.  Was  it  after  Mr.  Hervey^s  first 
or  second  return,  that  the  Udy  told  you  she 
would  carry  you  to  see  the  chi|d  P-^1  believe 
the  first  time. 

Do  you  recollect  how  long  that  was  after  the 
marriage  P — ^1  do  not  recollect. 

When  did  you  marry  Mr.  Hervey's  servant  f 
—The  1  Itl)  of  February  175S. 

Did  the  prisoner  at  the  bar  say  any  thing 
particular  to  you  about  the  child  ? — She  told 
me  the  child  was  a  boy,  and  like  Mr.  Hervey. 
'  How  long  did  you  continue  in  the  service  of 
Mrs.  HanmerP— Till  she  died. 

When  did  Mrs.  Hanmer  die  ?«-SUe  has  been 
dead  eleven  years  the  second  of  last  December. 

Had  vou  any  occasion  to  know  wluct  became 
of  the  child,  whether  it  lived  or  died  P — I  know 
nothing  further  than  what  the  lady  said. 
When  I  expected  to  go  to  see  it,  the  lady  came 
in  great  grief,  and  told  me  it  was  dead. 

Have  you  anv  reason  to  know  at  wfa:«t  place  ' 
the  child  was  born  f— At  Chelsea,  by  reaaon 
her  mother  could  not  go  there. 

Who  informed  you  that  the  child  was  born 
at  Chelsea  P — M>s.  Hanmer  told  me  this. 

Have  yon  ever  heard  it  from  the  prisoner  P — 
Yes,  I  certainly  have. 

She  said,  her  motlier  could  not  go  there. 
What  do  you  understand  to  be  the  reason,  why 
Mrs.  Chudleigh  could  not  go  to  Chelsea?--^ 
By  reason  her .  husband  and  son  were  buried 
there,  a»l  have  been  told. 

Had  you  any  conversation  with  the  prisoner, 
about  the  year  1768,  about  any  message  to  be 
deUvered  to  the  prisoner,  that  Mr.  Hervey. had 
given  to  you  ?— 1  had  a  message  from  Mr. 
Hervey,  signifying  to  the  lady  ha  was  deter- 
mined to  b^^rted  from  her. 

Did  you  deliver  that  message  P— Not  fox 
some  time  after  1  received  i^'  not  bejkig  able. 

When  did  you  deliver  it  P-yOn  Sktnrdaj 
rooming,  when  the  lady  came  up  to  me,  and 
told  me,  that  ahe  knew  what  had  been  the;  mat- 
ter with  me.  I. told  her  Mr.  Hervey  d«re4 
me  to  let  her  know,  that  he  was  determined.  t» 
be,  I  shonld  hav6  said  divoroed,  but  I  paid 

Eirted ;  and  also,  that  he  desired  me  to  tell  the* 
dy,  she  bad  it  in  her  Own  power  to  assist  him. 
I  delivered  the  inetsage,  and  the  lady  vspUed* 
was  she  to  midce  herself  a  whore  to  oblige  him? 
Did  isftie' appear  to  be  with  child  befeie  this 
«OD«ersetieB.  with  youN-She  did.appeir  se 
tohe. 
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Whatptrith  it  Mr.  Merrills  bouse  tii  ?-^I 
believe^  in  St.  George's:  his  bouse  at  Laiostoo 
is  ft  parish  of  itself. 

Are  there  any  other  houses  in  the  parish  be- 
•ides  Mr.  Merrill's?— Not  at  Lainston,  there 
is  not. 

Was  there  service  regularly  in  Laiostoo 
church,  or  did  the  family  go  to  aoy  other 
church  ?— They  went  to  service  at  Sparshot 
^urch. 

Solicitor  GeiuraL  My  lords,  we  have  no 
more  questioos  to  ask  this  witness  at  present. 

Xord  High  Steward.  The  counsel  for  tbe 
prisoner  are  at  liberty  to  ask  tbe  witness  any 
questions  they  think  proper. 

Etamined  by  Mr.  Wallace, 

Hare  you  not  declared  to  some  persons,  that 
vou  bad  an  expectation  of  some  provision  or 
benefit  on  tbe  event  of  this  prosecution  f — I 
never,  could  declare  1  bad  any  thing  promised 
me  by  any  body. 

Expectation  of  provision  from  the  persons 
that  prosecute?— I  never  bad  ;  1  know  none  of 
tbe  family. 

Where  have  yoa  lived  for  this  month,  or 
two,  or  three  .^— I  have  lived  at  Mr.  Beau- 
water's. 

What  is  the  reason  of  your  having  your  re- 
•idenoe  there  ? — In  regard  to  his  lady  being  a 
relation  to  Mr.  and  Mrs.  Bathurst 

Had  your  residence  there  any  relation  to 
thb  prosecotion?— Itis  unknown  tome,  if  it 
has.   J 

What  have  yon  to  do  with  Mr.  Bathurst?— 
,    ,Mrsr.  Bathurst  is  so  kind  as  to  have  me  there, 
as.  being  a  servant  to*  her  aunt  from  my  child- 
hood. 

How  long  have  you  been  at  Mr.  Bean- 
water's?— 1  am  sure  I  cannot  justly  say  the 
day  when  I  came  there. 

How  k>ng  before  this  prosecution  was  com- 
menced?—! cao*i  tell  when  1  came  there;  I 
.  can't  tell  bow^ong  I  bare  been  there. 
_     I  do  not  mean  that  you  should  answer  to  a 
day,  hut  according  to  the  best  of  your  memory. 
•—About  four  months,  I  fancy. - 

Was  it  before  or  since  you  appeared  before 
the  grand  jfiry  ?— 4Since  I  ajipeared  before  the 
grand  jury. 

Do  you  know  who  is  the  prosecutor  of  this 
isdiotment  ?— Blr.  Meadows,  I  imagine. 

Do  yo«  know  Mr.  Meadows  ?•— I  have  seen 
him  twice  or  three  times  in  my  life,  and  Ihat  is 
all. 

Where  ?— 1* be  first  time  I  ever  saw  hnn;  was 
at  Mr*  Beauwatei's  house,  since  I  came  to 
town. 

Are  you  to  stay  at  Mr.  Beauwater's  or  to 
ntum,  when  this  prosecution  is  over?— The 
lart  home  I  had  is  at  LilosUin,  where  I  hopf  I 
BMy  retora  agm.  I  wwi  down  th^re  in  Ao- 
ipist  was  a  twdvemouth. 

Hare  you  never  declared  toanyhody,  that 
yonhad.aiicBpeetatk>n  of  some  prstisiott  fton 
iht  canae  now ia  haad?«->l  oonU  aot  dedare 


it,  as  I  bad  no  offers  made  ne  fiom  the  pro- 
secutor. 

Have  you  declared  it  ? — I  bavejust  now  said , 
I  could  not. 

Would  you  be  understood,  that  you  have 
not?— What  was  1  to^declace? 

Whether  you  have  not  declared,  whether 
true  or  false  1  do  not  care,  that  you  bad  an  ex- 
pectation of  some  provision  from  this  prosecu- 
tion ? — I  could  not  declare  it,  before  it  raa 
made  to  me. 

You  must  say  whether  you  did  say  so  or 
not.— I  never  bad  any  offer  from  tbe  prose- 
cutiun. 

Had  not  yon  an  expectation  from  the  prose- 
cutioti  ? — ^fb,  I  could  not  say  that,  when  they 
never  offered  it  me. 

Do  you  understand  the  question  generally, 
or  confined  to  the  prosecutor  ? — 1  think  it  can 
be  confined  to  none  but  himself. 
r  Hav«  voo  any  expectation  from  any  body 
else.^— No,  none. 

Nor  ev6r  declared  so?— No.  I  neve^  de- 
clared that  I  had  any  such  expectations. 

At  what  time  of  the  night  was  this  mar- 
riage?— 1  cannot  possibly  tell  tbe  hour;  it  was 
at  night. 

Have  not  you  mentioned  to  any  body  some 
hour  of  the  night  ?-^]  do  not  know  that  1  have 
mentioBed  it,  any  farther  than  that  it  was  at 
night.   ^ 

You  have  said,  that  you  were  employed  to 
keep  tbe  servants  put  of  the  way  at  the  time ; 
how  came  you  then  to  go  16  tlie  cburob  ?— 1 
was  employed  to  come  out  of  tbe  church  after 
the  marriage,  and  seis  that  the  bouse  was 'clear : 
aAer  the  marriage,  and  not  before. 

Was  thet  e  any  care  taken  before  they  went 
to  church  ? — No,  1  do^ot  know  that  there  was. 
Mr.  and  Mrs.' Merrill  dined^out  ttiatday,  and  1 
do  not  know  that  any  of  the  bouse  knew  that 
there  was  to  be  a  marriage. 

Are  you  sure  that  Mi*,  and  Mrs.  Merrill 
dined  out  that  day  ? — Yes. 

When  did  Mrs.  Merrill  die?— i  do  notknow, 
Mn«  Hanmer  it  was ;  tliere  was  flo  Mrs.  Mer« 
rill  at  that4ime. 

Then  by  Mra.  Merrill  you  meant  Mrs.  Han* 
mer^  did  you? — ^Ceruinly  1  dad  mean  Mm. 
Hanmer,  for  there  was  nu'Mrs.  MerrilL 

Were  you  desired  to  go  to  the  ch«rch  P— I 
don't  know  whether  I  was  desired  to  go,  but 
there  1  was ;  that  I  recollect. 

Did  yon  ge  as  a  witnesn,  or  out  of  curiosity  f  ' 
—I  was  there  to  see  tbe  marriage.    As  to  wit- 
ness, 1  was  not  called  to  be  a  witness. 

Did  any  of  Ae  parties  know  jou  were  in  lh« 
church?— Those  that  were  m  the  churcfai 
ka3w  it. 

Did  you  hear  the  ceremony  peHbroaed  ?-^I 
did. 

Did  you  hear  the  whole  ceremony  ?— I  be* 
lieveso:  ceruiinly.  *    ' 

Have  you  not  said,  you  did  not  bear  th« 
ceremony  ? — ^Not  that  I  know  of,  and  I  oerer 
was  asked,  to  my  knowledge. 

Do  yoa  speak  powtiyely  that  you  have  noi 
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10  dedtred  ?— Cerftaioly  I  do»  for  I  know  whe- 
ther I  was  asked  or  not. 

How  kHigdid  Mr.  Herrey  sUy  there  after 
this  marriage  ?— I  really  caanoisay  how  maoy 
days;  he  was  not  long  there.  ■ 

VoQ  said  that  Mrs.  HaDmer  made  them  get 
up  SQOD  aAer  they  went  to  bed ;  iiow  long  did 
Mrs.  Haomer  sit  op. after  that?— I  cannot 
justly  say  how  many  hours;.  I  can't  say 
whether  it  ought  hare  been  ODe»  or  two,  or 
three  hours. 

Was  it  Mrs.  Hanmer's  custom  to  lock  the 
door  where  MiRS  Chudleigh  lay  ?— I  nerer 
knew  that  she  did  lock  the  door  at  all. 

Nor  any  body  by  her  order? — Not  to  my 
knowfedge :  I  ne?er  knew  the  door  ordered  to 
be  locked  by  any  bodv,  nor  by  myself  neither : 
I  am  sore  I  never  locked  it. 

You  are  sure  the»oor  was  nerer  locked  then, 
when  Mr.*  Herrey  went  out,  when  he  was 
made  to  get  op  and  lea?e  the  room  as  vou 
hare  said  ?--Went  out  where  P  I  don't  under- 
stand. 

You  hare  said,  he  was  made  to  get  up  again. 
—To  the  best  of  my  knowledge,  the  lady  gqt 
up  too,  as  well  as  Mr.  Hervey. 

And  both  left  the  room  N-I  believe'they 
both  left  the  roomj»  I  know  nothing  to  the  con- 
trary ;  but  1  know  they  afterwards  went  to  bed 
together. 

Have  you  not  declared,  you  knew  nothing  of 
this  marriage?— No,  never  in  my  life,  to  my 
knowledge. 

That  you  did  not  remember  any  thin^  about 
ilP — It  IS  very  odd  that  I  can  remember  it  now, 
and  should  not  hsve  remembered  it  before :  1 
ever  had  it  in  my  memory. 

Have  not  you  declared  that  you  did  not  re- 
member it  ?— No,  not  that  1  know  of. 

I  desire  you  will  give  a  positive  answer,  yeB 
or  no,  whether  you  have  or  not  have  declared  it  ? 
•~1  never  could  hafe  declared  that  which  {  did 
not  know. 

That  yon  did  not  remember  any  thing  about 
it?— No,  1  never  could  say  that. 

Dill  you  or  did.  you  not  say  so  ?— No,  I  did 
not  say  so. 

By  the  Earl  of  Buckinghmmhire. 

I  beg  to  put  one  question  to  the  witness.  You 
know  thai  you  speak  not  only  in  the  presence 
of  this  respectable  court,  but  m  the  presence  of 
Abnighty  God  ?— Yes. 

Have  you,  or  have  you  not,  ever  declared 
that  you  did  expect  an  advantage  from  the  pror 
seeotion  ?  say  aye,  or  no.^1  must  say  no :  1 
oould  not  say  aye. 

You  have  told  us,  that  Mr.  Merrill  and  Mrs. 
Haomer  went  out  to  dinner  the  day  on  which 
the  marriage  was  performed ;  1  should  be  glad 
to  kuow  at  what  time  Mr.  MerrilLaud  Mrs. 
Hanmer  returned  home  ?— 1  believe  it  might 
be  between  seven  and  eight  o'clock,  as  I  had 
given  tea  out  of  the  housekeeper's  room  to  the 
gentleman  and  lady  by  candle  light. 

What  day  of  the  month  was  it?— That  1 
teU. 


By  the  0uke  of  Graftcn. 

Did-you  ever  se^  the  child,  that  the  kdy  at 
the  bar  offered  to  carry  you  to  see  ?— No,  I  ' 
never  did.  ^ 

What  was  the  interval  of  time  between  the 
offer  to  carry  yon  to -see  the  child,  snd  the 
death  of  that  child  ?— That  1  cannot  justly  say 
neither;  but  as  far  as  I  can  remember,  the 
day  that  I  was  to  go  to  see  the  child,  (he  lady 
came  and  said  it  was  dead.  •  '^   - 

Though  you  cannot  exactly  recollect  the  in- 
terval between  the  one  transaction  and  the 
other,  yet  still  you  may  speak  at  large.  Was 
it  a  week  P  Was  it  a  month  ?  Was  it  half  a 
year  ?— It  was  note  month,  nor  yet  half  a  yearU 

Were  there  a  few  days  interval  between  the 
one  and  the  other?— There  was,  but  I  cannot 
say  how  many  days.  ' 

Did  you,  in  the  space  of  these  few  days; 
ever  express  to  the  lady  at  the  bar  your  ear- 
nestness and  desire  to  see  the  child,  which  yoitf 
say  the  huly  at  the  bar  told  you  was  so  like  Mr. =  - 
Hervey  ?— I  expressed  my  desire  at  tlie  time,  • 
when  the  lady  spoke  of  the  child  to  her  aunt: 

What  was  the  answer  that  you  hiid  for  neC 
carrying  you  immediately  tOihe  child  ?— The 
lady  tekl  me,  she  would  eome  on  such  a  day 
with  the  princess's  coach,  and  that  1  should  gd 
and  see  the  child. 

Were  you  examined  by  the  Ecclesiastical 
Court?— 1  was  not. 

Did  you  know  at  the  time,  that  there  waa 
socb  a  process  going  on  there  ? — I  was  told  by 
Mr.  Hervey  there  was. 

Did  you  offer  to  Mr.  Hervey,  or  to  any  other 
of  the  parties,  to  give  that  evidenee  which  yoo 
now  have  proved  It  was  material  to  give?— He 
told  me,  be  must  call  upon  me  to  assist  him  in 
his  marriage. 

Did  anything  else  pass  relative  to  the  pro- 
cess in  Doctors  Commons,  after  Mr.  Hervey's 
conversation  with  you  ?— Yes,  there  certainly 
was,  though  I  never  was  called. 

Did  any  thing  pass  between  Mr.  Hervey 
and  you,  or  between  any  of  the  parties  and 
yon,  after  that  declaration  of  Mr.  Hervey*st» 
you?— I  was  to  acquaint  the  lady  with  his 
intentions. 

You  said  you  were  to  remove  the  servants 
out  of  the  way  at  Mr.  Merriirs  house  at  the 
tinae  of  the  marriage:  how  many  servants 
might  there  be  about  Mr.  Merrill's  house  at  the 
time  of  the  marriage  ?— The  butler ;  a  maid, 
who  waited  on  Miss  Merrill ;  two  house-maids : 
a  lsundry-mai4.:  one  of  the  house- maids  bei 
longed  to  Mrs.  Hanmer,  who  always  went 
down  along  with  her,  and  there  Was  a  kitchen-' 
maid. 

Were  there  any  lights  in  the  church  at  the 
'  time  of  the  ceremony  beingpcrfbrmed?— There 
was  a  wax  light  in  the  crown  of  Mr.  Moon- 
tenay'ahat.  ^       ' 

Lord  Tomntkend.  Whetlier  she  has  ever  ro^ 
ceived  or  been  offered  any  thing  to  With-hoM 
her  evidence  relative  to  the  Supposed  mar« 
riage  ?— iinn  Cradock,  I  never  have. 
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By  Lord  Hilkboiough. 

Did  you  e?er  receiieany  letter,  offerings  you 
•Qy  advantage  in  case  you  would  appear  agaioat 
tbe  pdaooer,  before  you  were  subpanaod  at 
Hicks'a-ball  ?t-I  received  a  l^ter  froo)  a  friend* 
^berein  I  was  told^  that  a  geBtlemaii  of  their 
•cqaaiotaQce  would  get  me  a  sinecure,  but  oa 
vbat  account  I  knew  not. 

A  gentleman  of  whose  acquaintapoe?-:^!  do 
acit  know  who  the  gentleman  was ;  it  never 
.'was  explained  to  me  who  the  gentleman  was ; 
nor  I  never  asked. 

Who  was  the  friend  who  wrote  that  letter  to 
you?-7-|Ar.  Fozard  of  Piccadilly. 

What  answer  did  you  make  V>  that  letter  ?-r 
1  mad^  no  answer  any  further,  but  that  it  was 
yery  kind  in  any  body  that  would  assist  me  io 
getting  roe  any  thing. 

Wha  is  Mr.  Fo:urd?— A  person  that  Uv$s 
near  Hyde-pvu'k-corner,   and  keeps   livery- 
'  stables. 

^  You  say  he  wrote  you  word,  that  some  of 
their  friends  would  get  you  a  sinecure  ?-— 1 
•aid,  a  gentleman  of  their  acquaintance. 

Ot'  whose  acquaintance  P—Air.  Fozard*s. 

Upon  what  account  did  you  conceive  or 
'understand  that  he  was  to  get  you  a  sinecure? 
i^That  1  cannot  tell. 

What  have  yon  done  with  the  letter  ? — I  do 
not  know  where  the  letter  is ;  I  know  I  have 
Unot. 

Will  you  take  upon  you  to  say,  that  there 
was  not  in  that  letter  an  ezprcMion  intimating, 
that  if  yon  would  appear  against  the  prisoner 
at  the  bar.,  a  sinecure  would  be  goUen  for 
^ou?— I  certainlv  do  say,  there  was  no  such 
expression  in  the  fetter ;  only  a  friend  of  theirs, 
or  a  gentleman  of  their  acquaintance,  I  do  not 
know  which,  would  get  me  a  sine  cure. 

Did  you,  or  did  you  not,  by  virtue  of  yonr 
oath,  understand  that  that  was  to  be  the  con- 
sequence of  your  appearing  against  the  pri- 
snfier  at  the  bar  .^— I  did  not  know  that  that  was 
In  be  the  consequence  of  my  appearing.  I  had 
^0  room  to  imagine  so,  because  I  know  not 
the  person  of  the  prosecutor,  nor  none  of  bis 
Aimily. 

Did  yon  advise  with  any  body  concerning 
what  you  ahoold  do  with  regard  to  that  letter  P 
-»-I  certainly  did  apply  to  a  friend,  and  ac- 
qoainted  him  I  had  received  such  a  letter. 
.  What  did  you  write  to  your  friend  ? — 1  never 
writ  to  any  friend ;  I  applied  to  a  friend,  and 
shewed  the  letter. 

Whether  you  did  not  ask  advice  from  some 
body,  what  you  should  do  with  regard  to  that 
letter  r~I  did  not  ask  any  body  what  I  was  to 
«  4o  with  It;  I  received  it. 

What  did  you  consult  that  friend  about  ?— 
To  let  him  know  I  had  received  snch  a  letter ; 
but  1  did  not  know  what  it  might  be  upon,  or 
what  it  might  not. 

Did  he  read  the  better?— Yes. 

What  conversation  passed  between  you  and 
hm  on  the  subject  of  the  letter  ?— I  told  him,  I 
did  not  know  what  it  might  be  fromi  but  that  I 
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■ppt^liended  it  might  be  sbmetbing  i 

my  being  called  upon  iu  point  of  the  lady. 

think  I  told  b(m,  that  I  had  .onee  been  told, 

that  I  might  bave  the  same  settled  ufMUi  tne  as 

the  lady  promised  me  when  I  went  into  tiM 

country. 

What  reason  had  you  for  thinking  so?--Tbe 
reason  I  had  for  thmking  so,  was,  because  I 
had  been  told  once,  that  1  might  bave  the  same 
given  me  that  the  lady  at  the  bar  offered  me, 
when  I  was  to  go  into  the  country,  if  J  would 
speak  the  truth  ;  but  by  whom  I  know  not  i  I 
never  asked  the  question. 

I  desire  to  know,  what  yon  did  with  that  let^ 
ter,  whe^er  you  pot  it  into  the  bands  of  the 
person  whom  you  consulted? — I  put  it  rolo  no 
one's  hands ;  the  person  bad  the  letter  I  con- 
sulted. 

You  pat  it  into  that  person's  bandioread  it? 
—I  i^ave  the  letter  into  that  person's  hand  to 
read  it,  and  told  him,  he  might  shew  it  to  Mr. 
Hervey ,  if  be  would. 

For  what  purpose  did  you  desire  it  might  he 
Abewn  to  Mr.  Hervey  ? — For  this  purpose,  be- 
lieving it  might  be  against  him  and  the  lady ; 
but  by  whom  I  know  not,  for  I  never  asked  the 
question,  who  it  was  that  was  to  give  it. 

Did  yon  desire  your  friend  to  shew  it  to  the 
prisoner  at  the  bar  ?— ^That  was  impossible,  for 
the  lady  was  not  io  England. 

Did  you  then  desire  him  to  shew  it  to  any 
body  en  ber  pan  ? — f  should  took  upon  it,  if  it 
was  shewn  to  Mr.  Hervey,  it  would  be  on  her 
part,  as  being  man  and  wife. 

Whether  you  desired  it  to  be  abewn  to  any 
body  else?— No,  not  besides  Mr.  He^ey. 

[Adjourned, 

FouRTa  Day. 

Saturday,  April  90. 

Ann  Cradock*s  examination  ioontinued. 

Lord  HiUdforough.  I  was  exceedingly  glad 
the  House  was  a^oumed,  but  f  wouM  much 
rather  it  had  lieen  adjoerned  sooner,  because  I 
now  lie  under  a  good  deal  of  difficulty  to  resame 
the  thread  of  those  questions,  that  for  my  own 
information,  and  for  that  of  the  House,  I 
thought  highly  proper  and  necessary  to  be  ex- 
plicitly and  exactly  answered.  My  lords,  I 
think  the  last  quesUon  that  I  put  to  the  witness 
at  the  bar,  was,  whether  she  had  put  that  letter, 
which  she  said  was  signed  b?  Fozard,  into  the 
hand  of  any  other  person  ?  If  1  do  not  mistake, 
my  lords,  she  said,  she  had  pnt  it  into  the  hand 
of  a  friend  of  hers  to  read.  U|)on  asking  her, 
whether  she  had  any  other  intention  than  that 
of  putting  the  letterinlo  his  hand  ?  I  think  she 
said,  she  told  the  person  he  might  shew  the 
letter  to  Mr.  Hervej^,a8  8he  apprehended  it  re- 
lated to  him.  Piow  I  desire  to  ask  the  evidcece 
at  the  bar,  whether  she  knows,  that  her  friend 
did  shew  that  letter  to  Mr.  Hervey  or  not?— • 
Ann  Cradock.  My  firiend  did  shew  it  to  Mr» 
Hervey. 

Did  your  friend  tell  yon  what  Mr.  Hcrrsy 
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said  Mttocnrinfi:  lb«  letter  P^-^lly  i^ieoA  toM 
roe,  tbtl  b«  desired  I  ebonld  kMp  the  letter. 

Do  yoo  meao  Mr.  Hervey  or  theSrieod  de^ 
•ired  jfM  to  keep  the  IcMerN*-!  omaii,  the 
aoiwer,  that  was  giren  upou  the  letter  faeiup 
sbewB,  waa  bro«ght  by  ftty  friend,  and  Mr. 
Hervey  desired  me  to  keep  tbe  leHtr. 

Did  yoar  friend,  who  earriad  the  letter  froas 
you  to  Mr.  Henrey,  say  any  tbioff  moreloyoii, 
than  that  Mr.  Hervey  desired  yon  sbonld  keep 
the  letter  ?-^He  toM  me  thai  i'should  acqoaiat 
the  lady  that  was  abroad  withit. 

Did  you  acquaint  the  lady  that  was  abroad 
with  It? — I  had  it  not  in  my  power  sa  to  do. 

Did  yott  aeqaaint  an^r  body  else  with  it  ?— I 
did  several  of  my  acquaintance. 

Id  particular,  did  yon  aeqoaiol  any  body 
that  was  concerned  in  businsM  for  the  lady  ? 
-No.. 

/  desM  to  know,  whether  yon  did  by  your- 
leif,  or  by  any  body  else  for  yon,  make  any 
aaswer  whatever  to  the  letter  to  Mr.  Fozard  f 
—1  went  to  Mr.  Fozard  when  1  received  the 
letter,  aa  in  tbe  letter  if  was  required  to  know 
my  age,  and  where  I  was  bom. 

J  doire  yon  will  inform  their  lordships  of  the 
whole  of  what  passed  between  Mr.  Fosard  and 
you  at  that  interview  ? — Nothios^  in  particular, 
lortbertban  relating  to  where  Iwas  bom,  sad 
mv  age ;  my  age  I  did  not  know.  I  did  not 
ask  who  was  to  give  me  thasinecura. 

Did  you  sot  think  it  extraordinary,  that  Mr. 
,  Fozard  should  enquire  of  you  your  age,  and 
where  you  wore  bom  f — I  oortainly  did  think  it 
extrasnlinapy. 

Whether  yon  did  not  ask  the  meaning  of  itP 
—I  did  not  ask  any  daeaning  for  it. 

By  Lord  Derby, 

Yoo  said  yesterday,  that  you  did  expect  to 
receive  something  adequate  to  what  you  had 
received  from  the  prisoner  at  the  bar :  what 
did  yoo  fomnorly  receive  from  the  prisoaer  at 
the  bar  P^-Many  favours  in  fideodsbip,  but  not 
aoy  thing  in  particuhir. 

What  were  you  offerod  by  tbehidy  ?^  Twenty 
Kuineaa  a-year,  to  go  anfd  settle  in  the  country, 
tad  the  choice  of  three  different  oovntiea. 

At  what  lime  was  that  offer  made  to  yoo  ?-^ 
The  time  I  cannot  justly  remember. 

Reeolleot;  how  many  y^rs  was  it  ago  ? — I 
believe  it  may  be  three  years  ago,  or  four,  1  am 
not  oeruio. 

What  was  your  answer  to  that  prepooal  f~It 
made  me  very  nnhoppy  to  think  that  I  was  to 
be  banished,  init  1  consented  to  go  into  York* 
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What  were  tho  counties  that  were  proposed 
tA  yoo  r-^Yorkahiw,  Derbyahire,  I  thmk,  and 
Northomborland. 

In  consequence  of  that  consent  to  go  into 
Yorksbho,  did  yoa  go  into' Yorkshire  ?<^No,  I 
did  net  s  J  went  to  Thorssby :  1  triad,  but  I 
conMgoiiofortber. 

What  was  the  reason  that  you  could  go  no 
further  ?<— Fmm  being  unhappy,  and  going 
from  all  my  friends.  ^  ' 


Did  yoa  recdve  any  sum  of  money  in  conse* 
queyioe  of  going  as  iar  as  Thoresby  P->None, 
no  further  than  was  to*carry  me  to  the  place 
where  I  said  I  was  to  go. 

Yott  mentioned  an  annuity  of  twenty  guineas 
a-jear ;  jbas  that  annuity  been  paid,  or  have 
you  received  any  part  of  it  linoe  that  agree- 
ment?— No. 

Lord  Covehtry.  You  said  you  were  present 
at  the  marriage  in  1744;  I  desire  to  know 
whether  you  have  ever  communicated  that  in- 
formation to  any  person  till  this  year,  and  to 
whom  ? — Ann  Cradock,  I  have  seyeral  times 
to  many,  but  to  particuhir  persons  1  cannot 
speak.  * 

-  Lord  Derby,  I  should  be  glad  to  know  whe- 
ther you  do  understand,  or  do  not  understand, 
that' any  sum  or  sums  were  ever  paid '  to  aoy 
person  for  your  subsistence  and  board,  on  the 
part  of  the  prisoner  at  the  ba^^— ^ni  Cra^ 
dock.  No,  1 00  not  know  that  ever  any  sum  was 
paid  upon  my  account. 

Lord  Buckinghatmhire.  I  desire  to  ask  the 
witness,  whether  $he  at  any  time  did  receive  any 
present  whatever  from  the  prisoner  at  the  bar  r 
— Ann  Cradock.  Several  m  point  of  friend- 
ship. 

Lord  Toionthend.  Were  you  ever  offered  any 
sum  of  money  at  any  time,  to  conceal  any 
evidence?— ilnn  Cra^ft.  No« 

Lord  lownshend.  By  either  side  ?— wino 
Cradock,  No. 

^         'By  Lord  Camden, 

I  desire  to  know  whether  yoo  saw  the  lady 
at  Thoresby,  in  the  way  to  Yorkshire?-*! 
was  in  the  lady's  hoase,  and  saw  her  several 
times. 

In  any  of  tboseinterviews,  did  aoy  thing  pass 
respecting  the  annuity  of  twienty  guineas  a«> 
year,  and  the  journey  you  were  then  making  to 
Yorkshire?— No,  not  any  thing  in  jiaHfcolar 
aa  to  thai 

What  was  the  reason  of  your  return  from 
Thoresby,  and  not  going  to  year  journey's 
end  ? — My  reason  was,  n-oro  my  ill  atato  of 
health,  and  unhappineaa  of  .mind. 

Lord  Lytielton,  Did  the  lady  explain  to  you 
what  were  her  motives  for  sending  yoo,  or,  as 
you  called  it,  hanisbing.  you,  into  those  distant 
counties  ? — Ann  Cradock.  No,  my  lords. 

Iiord  Derby,  Wlut  did  yoa  apprehend  to  be 
the  lady's  motives  for  such  a. proposal? — Anm 
Cradock.  That  I  was  ever  at  a  loss  to  know,  be- 
cause 1  never  asked. 

By  the  Duke  oTAncatter. 

Did  you  consult  a  friend  oo  aeeonnt  of  the 
substance  of  Mr.  Fozard's  letter  ?-*-l  did. 

I  desire  you  to  tell  the  Hoase,.who  tbatfriend 
wa8?^My  friend  was  Dr.  Hossack,  who  is 
physician  of  Greenwich  hospital. 

What  is  become  of  that  letter,  or  have  yoo 
it  ?— I  have  it  not ;  but  it  is  in  my  box,  I  be- 
lieve at  Lainston,  as  I  carried  it  with  me  when 
I  went  Ihore  with  my  other  tfiiogs. 
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By  tiie  Duke  of  Jiiekmimd. 

Was  not  the  marriage  Co  be  kept  a  seereir-^ 
yes,     / 

Ifdariog  the  time  the  marriage  was  to  bt 
kept  a  secret,  any  person  had  asked  you  aboat 
the  marriage,  woold  yoa  have  owned  it,  or  de« 
nied  it  ? — I  never  from  the  time  dimmed  tht 
secret,  UDtil  it  had  been  toM  before. 

Did  no  person,  during  the  time  it  was  a  se- 
cret, ever  ask  you  if  yoa  knew  it  ? — Several 
have  asked  me,  out  I  have  always  replied,  No. 

By  the  Lord  President. 

Do  you  nut  know,  that  your  husband  was 
examined  in  the  Spiritual  Court,  in  the  cause  of 
jaistitation  ? — I  know  he  was  called  upon  in  the 
Court,  but  what  passed  1  am  an  utter  stranger 
to»  as  1  never  asked. 

Had  not  Mr.  Hervey  intimated  to  you,  that 
jou  were^to  be  called  upon  on  that  occasion  ? 
...He  did. 

After  that  did  you  hear  any  thing  from  Mr. 
Hervey,  respec^ng  your  iftteodance  in  that 
causer— Mr.  Hervey  told  me,  be  must  call 
upon  roe  to  assist  him  in  the  marriage,  and  to 
swear  to  Mrs.  Hanmer's  hand-writing. 

Were  you  ever  called  upon  that  occasion  ? — f 
vasnot. 

By  Lord  Derby. 

Did  you  live  with  Mrs.  Uanmer  until  the 
time  of  her  death  P— 1  did. 

Which  happened  eleven  years  ago  the  9d  of 
last  December  ?— Yes. 

Upon  what  have  you  subsisted  since  that 
tine  P-*Mrs.  Hanmer  left  me  900/. ;  one  was 
taken  up,  the  oilier  was  left:  I  quitted  the 
lady's  bonse,  and  went  to  Newiogtoo.  1 
should  have  told  you  that  the  SOO/.  were  in 
this  lady's  hands  [pointing  to  the  Duchess] '; 
one  was  taken  up,  and  the  other,  with  my  hus- 
band's income,  supported  me  whilst  he  lived. 
.  How  do  jtm  know  that  that  300/.  was  left 
yon  by  Mrs.  Hanmer  ? — It  was  left  me  in  her 
will. 

By  the  Duke  ot'Anauter. 

Do  yon  of  your  own  knowledge  assert  that 
there  was  a  child  P— I  do  assert  1  was  told  so.  1 
nev^r  saw  the  child. 

W|io  told  you  so  P — Mrs.  Hanmer  tdtd  me 
BO,  and  the  lady  told  me  at  our  return  oat  of 
the  country. 

Who  told  yon  there  was  a  child  P— This 
lady  at  the  bar  told  me  so  herself.  Both  told 
me  80. 

Do  you  from  your  own  knowledge,  affirm, 
that  that  child  is  dead  P^Tlie  lady  at  the  bar 
told  melt  was  dead,  as  she  told  me  before  she 
would  take  me  to  see  it. 

Did  the  lady  at  the  bar  bring  the  princess  of 
Wales's  coach,  and  carry  you  to  see  the  child 
at  Chelsea  P— The  lady  told  me  she  would 
come  in  the  princess's  coach,  and  cart'y  me  to 
nee  the  child. 

By  Lord  Radnor. 
How  old  do  yoa  apprtheod  the  ohild  ^was  at 


the  tifloe  of  its  deaihP— That  I  can  giv^no  jn:* 
count  of :  it  was  very  young;  hut  the  age  I 
know  not 

WeekSy  montfasy  or.  years  P— Mooths,  but  not 
years. 

Did  you  ever  bear  that  the  child  ^aa  bap- 
tised P—1  did  hear  that  the  child  waa  bap* 
tixed ;  but  Mrs.  Hanmer  and  1  were  in  tbo 
cotutry  at  tbat^me. 

Did  yon  ever  hear  what  the  child's  naiiM 
was  P^NOf  I  cannot  reooUeet  that  I  did. 

Did  you  ever  hear  where  the  cbiki  was 
buried?— 1. did  hear  that  it  was  boried  at 
Chelsea. 

Who  told  YOU  so  P— The  lady  at  the  bar  told 
me  solierserf  onenlay,  when  I  vraa  ainag  ii| 
the  coach  with  her  tliat  way. 

By  Lord  Fortescue. 

How  have  you  subsisted  since  your  huM*- 
band's  death?— With  what  1  made  of  my 
furnitura  which  waa  in  my  house,  which  was 
all  new.  , 

How  long  is  it  atnoe  your  husband  died  P — 
Five  years  laat  March.  [Ordered  to  withdraw. 

JL  H.  S.  Who  doybu  call  next,  Mr.  Solicitor 
General? 

Sol.  Gen.  We  desire  to  call  Mf.  Caesar 
Hawkins. 

Mr.  Ctfsar  HovActfis  sworn. 

Ezamin^  by  Mr.  Dunning. 

Mr.  Hawkina,  are  you  acquainted  with  the 
ladv  at  the  bar?  and  how  h>ng  have  you  been 
soP^A  great  many  years:  1  believe  above 
thirty. 

Are  yon  acquainted  with  the  present  kwrd 
Bristol  r  and  how  long  have  you  been  so  ? — I 
have  had  the  honour  of  knowing  the  earl  of 
Bristol  nearly  as  many  years. 

Do  you  know  of  any  interootirae  between 
my  k>rd  Bristol  and  the  lady  .at  the  bar  P— 
Of  an  intercourse  certainly ;  of  acquainlsBoe 
undoiibtedlv.  • 

Do  you  know  from  the  parties  of  any  mar* 
riage  between  them  P — ^Mr.  Hawkini,  1  do  not 
know  how  far  any  thing  that  baa  come  before 
roe  in  a  confidential  trust  in  my  profession 
should  be  dischised,  consistent  with  my  profes- 
sional honour.*  [Question  and  answer  re- 
peated.] 

Mr.  Dunning*  I  tmst  your  lordships  will 
see  nothmg  in  my  question,  that  can  betray 
Confidential  truat,  or  dishonor  Mr.  Hawkina  in 
giving  it.  My  qudstion  is  simfdy,  whether  Mr. 
Hawkins  knows,  from  the  parties,  of  any  mar* 
riage  between  thein  P 

Lord  High  Steward.  The  question  that  was 
asked  by  the  counsel  at  the  bar,  is,  "  Whe- 
ther the  witness  knew,  ftom  any  informatioo 
of  other  of  the  two  parties,  that  .they  were 
married?"  The  witness  objects  to  it,  whether 
be  is  to  answer  any  questions  that  are  inoon^ 

•  See  Leaoh's  Hawkins's  Pleas  of  th» 
Crown,  book  S,  c.  40,  s.  93. 
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litteot  withiiis  proftssional  liODor.  Your  lord- 
ships  are  to  ilctermiiie,  whether  the  questioo 
pat  by  the  couusel  at  the  bar  thai  I  be  asked  P 

Lord  Manifield.  I  suppose  Mr,  Hawkins 
means  to  demnr'^to  the  question  upon  the 
(ptNind,  that  it  came  to  bis  knowledge  aome 
way  from  bis  being  employed  as  a  surgeon  for 
one  or  both  of  the  parties ;  and  1  take  for 
^nteil,  if  Mr.  Hawkins  understands  that  it 
isyonr  lordships'  opinion,  ihat  be  has  no  priat-^ 
1^  on  that  aoeoont  to  excuse  himself  from 
giving  the  answer,  that  then,  under  the  autho- 
rity of  yonr  lordships' judgment,  he  will  snbmit 
to  answer  it :  therefore,  to  save  your  lordships 
the  trouble  ^f  an  adjournment,^  if  no  lord  dif- 
fers in  opinion,  but  thinks  tliat  a  surgeon  has 
BO  pririlf^  to  avokl  giving  efidence  in  a  oourt 
of  justice,  bat  is  bound  by  the  law  of  the  land 
to  do  it ;  la  any  of  your  lordships  think  he 
bas  such  a  privilege,  it  will  be  a  matter  to  be 
debated  elsewhere,  biU]  if  all  your  tordships 
acquiesce,  Mr.  Hawkins  will  understand,  that 
it  Is  your  jodffment  and  .opinion,  that  a  surgeon 
bas  no  priyifege,  where  it  is  a  material  ques- 
tioo, in  a  civil  or  criminal  cause,  to  know  whe- 
ther partiea  were  married,  or  whether  a  child 
was  bora,  to  say  that  iiis  introduction  to  the 
parties  was  in  the  course  of  his  profession, 
sod  in  that  way  he  came  to  the  knowledge  of 
it.  I  teke  it  for  granted,  that  if  Mr.  Hawkins 
aaderstands  that,  it  is  a  satisfaction  to  bim,  and 
a  clear  justification  to  ali  the  world.  I  f  a  ftur- 
l^n  was  voluntarily  to  reveal  these  secrets,  to 
be  sure  he  would  be  guilty  of  a  breach  of 
honour,  and  of  great  indiscretion ;  but,  to  give 
that  intbrmation  in  a  court  of  justice,  which 
by  the  laiv  of  the  land  he  is  bound  to  do,  will 
never  be  imputed  to  him  as  any  indiscretion 
wbalever.^ 


*  See  in  the  Case  of  Annestey  v.  the  carl  of 
Aai^lesey,  vol.  I7v  p.  1139,  the  \>bjectJon  taken 
aad  ofer-ruled  to  the  examination  of  Giflfard. 
See,  also,  the  examination  of  Kirkland  in  earl 
Ferrers'a  Case,  vol.  19,  p.  d86.  8ee,  too,  what 
passed  upon  loni  Barringtoo's  objecting  to  .re- 
veal confidential  communioations,  infra,  p.  586, 
Aod  upon  the  examination  of  Mr.  Berkley, 
infrat  P-  StS.  See,  also,  Blackst.  Comm. 
b.  S,  c.  SS,  p.  370,  and  Peake's  Law  of  £vi« 
toce,  part  1,  c.  8,  s.  4,  "  Of  persons  iucom- 
petent  by  reason'  of  their  relation  to  the  par- 
ties:*' where  many  cases  on  the  subject  are 
referred  to,  and  the  result  from  them  is  very 
clearly  stated. 

In  a  case  where  Diacon  an  attorney  had  been 
■obfwenaed  to  give  evidence,  and  to  produce 
certain  papers  before  "a  grand  jury,  upon  an 
indictment  for  forgery  to  be  preferred  against 
oaeof  his  clients,  by  whom  the  papers  had 
^D  confidentially  communicated  to  him,  the 
Coon  hdd  that  he  was  not  compellable  to  pro* 
dttce  those  jNipers  against  his  client :  and  lord 
MbosfieUl  said,  that  instead  of  producing  them 
■gainst  bis  cUent,  he  ought,  immediately  qpon 
ttceiving  the  subpesoft,  to  have  delivefed  them 
Dp tohis Glieot.  3  Burr.  1<}67. 
2 


Mr.  Dunning,  My  queation  is/  Whether 
you  knew  from  either  of  the  parites,'that  there 

In  the  Case  of  Lea  v,  Wbealley,in  C.  B. 
Paach.  30  Car.  3,  where  the  defendant  pleaded 
that  he  was  aervant  to  a  peer,  Nortbt  Cb.  Just. 
held  that  the  defendiint  ought  to  sue  bis  i^rit 
of  privilege;  observing  that  it  w|s  the  privi. 
lege  of  the  master,  not  of  the  servant,  and  per-  f 
haps  his  master  would  not  protect  him,  and  ' 
then  he  muat  answer.  And  he  illustrated  this 
doctrine  by  the  case  of  a  counsellor,  '*  where" 
said  he,  **  it  is  the  privilege  of  the  client,  that 
he  shall  not  be  compelled  to  discover  the  se« 
crets  of  his  client ;  but  if  the  client  ho  willing^ 
the  Court  will  compel  the  counsel  to  discover  > 
what  he  knows."  See  Jacobus  Law  Die* 
tmnary,  (10th  edition,  1782)  art.  Privilege,  a.  • 
9.  *  Of  the  privilege  of  peers  and  members  of 
pnrKament' 

The  doctrine  respecting  the  extent  of  the 
privilege  that  persons  standing  in  particular 
relations  to  a  party  ,^  shall  not  be  examined 
against  such  p^rty,  was  very  ably  investigated 
by  Mr.  Justice  Buller,  in  his  judgment  (a J 

(a)  **  This  action  was  brought  to  recover 
peoaftiea  upon  the  Bribery  Act,  for  bribing 
voters  at  the  election  in  1790,  for  the  borough 
ofNewark-upon-Trant,  to  vote  for  one  of  tne  ' 
candidates.  The  bribery  was  charged  to  havd 
been  committed  by  thedel'endant  and  his  agents, 
among  whom  was  oius  W.  Handley.  At  the 
trial  before  Thomson,  baron,  at  the  Notting- 
ham assisesy  W.  Handley  was  called  as  a  wit* 
neas,  who  tSeposed,  that  previous  to  the  disso- 
lution of  parliament,  he  had  received  letten  at 
Newark  from  the  defendant  in  London,  which 
he  had  notice  to  produce.  He  had 'them  not^ 
hot  aald  he  had  restored  some  of  them  to  the 
defendant,  amlgivaft  the  others  to  Mrs.  Elisa- 
beth Handley,  with  a  direction  to  destroy  tliem : 
he  had  atnce  endeavoured  to  pnicure  them  again  ■ 
from  her  for  that  purpose,  but  she  had  refused 
to  give  them  up.  W.  B.  flaodley,  an  attor-  ) 
uey,  was  called,  who  ssid  that  he  had  the  let-- 
ters  in  question,  and  that  he  hail  received  them 
from  Mrs.  £.  H.  He  further  stated  that  be 
waa  not  then  concerned  in  carrying  on  any 
action  for  W.  H. ;  tliat  he  had  b^n  applied  to 
by  W.  H.  to  be  concerned,*  but  had  declined  it 
as  he  was  undei^sherifi^,  and  a  material  witness  ; 
that  he  had  not  employed  W.  H.'s  attorney  for 
him  ;  but  that  W.  U.  had  consulted  him  in  bis 
profession  as  a  confideotial  person;  and  had 
applied  to  him  4)oth  before  and  after  he  had 
received  the  letters.  The  ivitness  objected  to 
producethe  letters  f*^,  and  the  judge  thought 
he  was  not  bound  so  tu  do.-— The  Jury  found  a 
verdict  for  the  defendant." 


(*)  '<  It  was  understood  and  argned  ifpoa 
at  the  bar,  and  so  assumed  by  the  Court,  that 
the  objection  made  by  the  witness  to  the  pro- 
duction of  the  letters,  was  on  the  foundatioa 
of^his  character  of  attorney,  by  which  he  coil!*' 
oeived  iiimadf  bound  to  withhold  them." 
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w«9  a  Biairiti^re  hetwtea  tbiem  ?— Afn  Haw* 
kin$,'^Vrom  ibe  ooovemti^  witb.botb  parties 
1  «f»f»rebeiKled  there  was  a  marriage,  but  do* 

vpoD  the  case  of  Wilson  agamsl  Rastal^  4  Term 
B&p.  753,  as  follows : 

*«  This  doctrine  of  privilege  was  folly  discnss- 
ed  in  a  case  before  lord  Hudwicbe.  The  pri> 
Til^e  is  confined  to  the  cases  of  coonsel,  soli- 
oilor,  and  attorney  ;  but  in  order  to  raise  the 
privilege^  it  mbst  be  proved  that  the  inforaia<* 
tion,  which  the  adverse  party  wishes  to  learn, 
was  cmamunicated  to  the  witness  iii  one  of 
those  eharaoters ;  for  if  he  be  employed  merely 
as  a  steward,  he  may  be  e^ramioed*  It  is  in- 
deed bard  in  many  cases  lo  compel  a  friend  to 
disclose  a  confidential  conversation  ;  and  1 
ahonid  be  glad  if  by  law  such  evidence  ooold 
be  excluded,  it  is  a  subject  of  just  indignatiod 
where  persons  are  anxious  to  reveal  what  has; 
been  osmmnnicated  to  them  in  a  confidential 
manner;  and  intbeca8eC6J  mentioned,  wfaer» 
Kevnolds,  who  bad  formerly  been  the  attorney 
of  Mr.  Petrie,  hot  who  was  dismissed  before 
the  trial  of  the  canse,  wished  to  give  evidence 
of  what  he  knew  relative  to  the  subject  while 
be  was  concerned  as  the  attorney,  I  strongly 
animadverted  on  his  conduct,  and  wonid  not 
suffer  him  to  be  examined  :  he  had  acquired 
his  information  dnring  the  time  that  he  acted 
as  attorney ;  and  I  thought  thiit  the  privilege 
of  not  being  examined  to  anch  pofots  was  the 
privilege  of  the  party, fc^  and  not  of  the  attor- 
ney ;  and  that  that  privilege  never  ceased  at 
any  period  of  time.  In  such  a  case  if  is  not 
sufficient  to  say  that  the  caose  is  at  an  end ; 
the  naottth  of  such  a  person  is  shut  for  ever.  I 
take  the  distkictioD  to  be  now  well  settled ;.  that 
the  privilege  extends  to  those  three  ennmerateii 
cases  at  all  times,  but  that  it  is  confioed  to  these 
cases  only.  There  are  oases,  to  wjbicb  it  iS' 
m«eh  to  be  lamented,  that  the  law  of  privilege 
is  not  extended ;  those  in  which  medical  per^ 

(b)  It  was  said  in  argument  by  the  de* 
Mdant's  counsel,  **  In  one  of  Petrie's  causes 

'for  bribery,  tried  a  few  years  ago  at  Salisbury, 
ReynokU,  who  had  l>een  Petrie's  attorney, 
though  not  BO  at  the  time  of  the  trial,  was  called 
to  prove  something  that  he  had  learned  ^  in  a 
eonfidential  conversation  with  Petrie,  but  Mr. 
Justice  Bttller  wmdd  not  suffer  him  to  give  the 
evidence,  and  strongly  reproached  him  for 
his  anxiety  to  reveal  the  secrets  of  his  former 
cK«*it.'» 

*Mn  Madame  Dh  Barr6*s  Case,  where 
trover  waa  brought  to  recover  her  jewels  from 
bersons  who  had  stolen  them  in  France,  and 
brought  them  over  here,  lord  Kanyon  would 
not  permit  the  person  who  acted  as  interpreter 
between  the  defendants  and  their  attorney,  to 
be  examined  as  to  the  conversation  which  was 
held  between  them,  considering  the  interpreter 
as  standing  in  the  same  situation  as  the  attorney 
himself,  and  said  at  tiie  trial, « that  he  was  the 
ocgan  of  the  attorney.'  " 

(c)  Vid.  Uodsey  v.  Talbot,  Bvdl.  N.  P.  384. 


thio^  in  proof  appeared  before  mt  t  I 
nothing  as  legal  proof,  batooavenatieo. 
But  did  they  io  coaversation  admit,  that  they 


sons  are  -obliged  to  disclose  the  infimnatioii, 
wkkh  tney  acquire  by  afttendii^  in  their  prs- 
fessioaal  characters.  This  point  was  very  mack 
considered  in  tlie  dooheas  of  Kingston's  Caw« 
where  sir  G.  Hawkins,  who  had  attended  the 
docbess  as  a  medical  person,  made  the  olgec* 
tion  himself,  but  was  over-ruled,  and  compelled 
to  give  evidence  against  the  prisoner.  The 
question  therefore  here  is  whether  B.  Haodley 
were  privileged  anth  respect  to  any  penos. 
As  to  W.  Uandley,  he  certaialy  v^  not;  for 
he  said  that  the  witness  neither  was,  or  could 
be  bis  attorney ;  beoaose  he  was  at  that  lime 
acting  as  ooder-sheriff.  Nebher  was  be  pri- 
vileged as  to  this  defiendant  for  the  same  res- 
son  ;  and  though  it  was  said  that  the  defendant 
(by  W.  Haadlev)  consulted  him  in  Ins  profei" 
skw,  MM  a  confidential  person,  the  meaning  of 
that  was,  that  as  B.  JIandley  was merecon- 
verMint  with  basiness  of  this  kind  than  thoie 
who  were  not  of  hia  profeasbn,  W.  Haodley 
consulted  hini,  bat  did  net  etapby  htm  as  an 
attorney.  But  it  was  contended  on  the  part  of 
the  plaintiff,  that  supposing  the  witness  wero 
privileged  in  any  action,  in  which  W.  Handle^ 
was  a  party,  the  privilege  did* not  extend  to  this 
action  against  Rastall.  Bnt  to  that  i  caasot 
accede ;  for  if  be -were  privileged,  sa  as  not  to 
be  examined  to  particular  points  m  any  actioa 
against  W.  Handley,  be  could  not  prove  the 
same  facts  in  an  action  agaiiMt  any  other  per- 
son. For  the  nature  of  this  kind  of  pririlegs 
ia,  that  the  attorney  shall  not  be  permitted  to 
disclose  in  any  actimi,  that  which  has  bem 
confidentially  communicated  to  him  as  in  at" 
torney.  However  as  B.  Haodley  was  neither 
the  attorney  of  W.  Handley,  or  of  the  defen- 
dant, I  am  of  opinion,  that  he  was  impro- 
perly prevented  fram  producing  the  letten  in 
question.'* 

Lord  Kenyon  said  in  giving  bis  jadgneot 
upon  this  rule  for  a  new  trial :  «*  But  in  order 
to  shew  that  the  privilege  extends  beyond  the 
case  of  an  attorney  and  client^  a  hard  cue 
has  been  pressed  upon  our  feelings,  of  oonfi' 
dence  reposed  in  a  friend.  Bnt  if  a  friend  eoold 
not  reveal  what  was  imparted  to  him  in  eoofi* 
dence,  what  is  to  become  of  many  eases,  eres 
afiecttng  life ;  e.  g*  Ratdiff*s  case  (18  St.  TV. 
430).  And  if  the  privilege  now  <^^nM 
extended  to  oil  cases  and  persons,  W.  M 
Russell  died  by  the  hands  of  an  assasrio,  and 
not  by  the  hands  of  the  law ;  for  bis  fiieod 
lord  Howard  (9  St.  Tr.  609)  was  penaiHed  to 
give  evidence  of  confidential  conversstions  be- 
tween them:  all  good  men,  indeed,  thsnipit 
that  he  ahonid  have  gone  aimeat  all  leogftht 
rather  than  have  betrayed  that  confidenee ;  bat 
still  if  the  privilege  had  extended  to  sooh  a  ^^ 
it  was  th^  business  of  the  Court  to  iaterfero 
and  prevent  the  evidence  being  given.  1  tbers- 
fiire  think  that  this  privUega  ia  only  allowed  m 
the  case  of  attortaey  and  client." 
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fend  wlfef  mmI  b  thai  tlie  f^ifniiid 
]apoo  which  you  form  that  apprchmtHm?— 
Yei,  it  w ;  they  did  adaut  it  in  ooovenatioo. 

Eio  you,  or  do  yoo  not*  know  that  a  child 
waf  the  fruit  of  that  marriage  P— Yea,  1  do« 

Can  yon  lell  their  lordahipa,  about  what  time 
that  child  waa  bom  ?  and  where  P— About  the 
time;  I  cannot  tell.  If  1  ever  pot  down  any 
things  in  writing  at  the  time,  I  might  hate  de- 
itroyed  it  afterwarda,  according  to  my  cuatom, 
which  ia  to  destrov  papera  that  are  of  no  ose, 
and  which  might  be  improper  to  be  found  after 
^ydec^aae. 

Inform  their  lordahipa  about  what  time  thia 
might  be^  aa  near  aa  your  memory  wilt  enable 
yon  to  do.—- 1  ahouldauppoae  it  waa  about  thirty 
yeara  ago ;  but  I  do  nroteat  I  do  not  know. 

Where  waa  thia  child  bom  P — At  Chelaeay 
near  to  Chelaea-Gollege ;  but  I  fofget.the 
name  of  the  atieet 

Waa  thia  marriage«  and  the  birth  of  that 
child,  at  that  time  kept  a  aecret  f — I  waa  toU  it 
wastobteaaecret. 

Do  you  know  what  ia  ainoe  be<»me  of  that 
child  P— -I  belief  e  it  died  in  a  iittle  time  after* 
waida. 

^^  -R^iQx  anawer,  that  yon  nnderatood  it  waa 
to  lie  kept  a  aecret,  did  you  mean  the  mar- 
nure,  or  the  birth  of  the  chiM,  or  both  P-nBoth. 

Which  of  the  partiea  can  you  recollect  it 
waS)  Mr.  Her?ey  or  Miaa  Chudleigh,  that  de- 
fired  thia  might  be  kept  a  aecret  P  or  both  P — 
I  iboald  take  for  granted  both  equally. 

Do  you  know  enouffh  of  the  then  Mr.  Her* 
vey'a  motiona  to  be  able  to  inform  their  lord- 
ships, whether  thia  child  waa  bom  after  his 
first  or  aeeond  return  from  aea,  aubaequent  to 
the  marriage  P — No,  I  do  not  know  enough  of 
bis  motions  to  anawer  this  question. 

Do  vott  know  what  affe  thia  child  had  at- 
tained before  ita  death  P— I  proteat  1  do  not  re- 
member now* 

Can  you  recollect  about  what  time  of  the 
year  it  was  you  first  heard  thia  cnild  waa  born, 
and  about  whmt  time  of  the  year  you  heard  it 
died?— I  do  not  know;  I  might  hear  of  the 
death  immediately. 

Did  you  ever  attend  the  child  in  the  eonrae 
of  your  proieaaion? — I  did  once:  I  am  not 
anre  whether  I  did  not  attend  more,  but  I  re- 
member I  attended  it  once.  ' 

Do  you  remember  whether  your  recollection 
of  thia  tranaaction  waa,  or  waa  not,  helped 
about  the  time  of  the  commencement  of  the 
•ait  in  the  Spiritual  Court  P— Really  I  do  not 
know  any  thmg  that  paased  to  bring  it  to  my 
mind  then. 

Were  you,  or  were  yon  not,  applied  to  by 
cither  of  the  partiea^or  both,  at  the  time  of  the 
commencing  thia  suit  in  the  Spiritual  Court  P 
—I  waa  applied  to  by  the  earl  of  Bristol, 

Will  you  be  so  good  as  to  tell  what  waa  the 
purport  oflord  Briatora  then  application  toyouP 

Mr.  IFo^ce.  On  the  part  or  the  noble  lady 
I  most  submit  to  your  lordahipa,  that  notliiog 
aaid  in  the  absence  of  the  lady  ia  eTidcnoe 
againat  the  priaoner  at  the  bar. 
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Mr.  Danntifg.  I  will  put  the  f neition  in  4 
way  that  it  shall  be  liable  to  no  objection.  Did 
yoo,  or  did  yon  not,  ia.oonacquence  of  lord 
Bristol's  applicatbn,  apply  to  the  lady  at  the 
barP— Mr.  flavftiiis.  I  did. 

Mr.  Duniu^g.  Then  tell  us,  what  waa  the 
purport  of  lord  Briatol's  application  to  vou,  and 
what  message  yon  carried  from  lord  Bristol 
to  the  lady  at  the  bar  P— Mr.  Hawkini.  To  the 
beat  of  my  remembrance,  the  earl  of  Bristol 
met  me  in  the  street,  and  stopped  me,  telling 
me  that  he  ahould  be  glad  f  would  call  on  hiot 
at  his  house  the  first  morning  I  had  half  aa 
hour  to  apare ;  and  that  if  I  coold  then  fix  tha 
time,  he  would  take  care  to  be  in  the  way,  and 
that  no  other  company  should  interrupt  tha 
conversation.  He  intimated  that  it  was  not  oa 
account  of  hia  own  health,  but  on  account  of  an 
old  friend  of  mine.  I  named  the  time,  and 
went  to  him.  I  found  his  lordship  expecting^ 
me.  Upon  a  table,  at  a  little  distance  from  hm 
right  hand,  there  lay  two  or  three  bundlea  of 
papers,  folded  np  as  these  papers  are  [taking 
UD  aome  papers  at  the  bar :]  to  tlieae  papers  he 
often  pointed  in  course  of  what  he  aaid  after- 
wards. After  making  some  polite  apologiea  to 
ma  for  the  particular  trouble  he  was  then  giving 
me,  he  told  me  it  was  on  the  present  duchese 
of  Kingston's  account :  that  he  wished  me  to 
carry  her  a  message  upon  a  subject  that  waa 
very  disagreeable,  hut  that  he  thought  it  would 
be  less  shocking  to  be  carried  by,  and  received 
from,  a  person  she  knew,  than  from  any 
stranger:  that  he  had  been  for  aome  time  past 
very  unhappy  on  account  of  his  matrimonial 
connections  with  the  docbesa.  Miss  Chndleigh 
that  was  then :  that  he  wished  to  have  his  free* 
dom;  which  the  criminality  of  her  conduct, 
and  the  proofs  which  he  had  of  it  (which,  ia  * 
pointing  to  the  papers  I  before  mentioned,  he 
said  he  bad  for  aome  time  past,  with  intent  and 
pnrpoae  to  procure  a  divorce,  been  collectios^ 
and  ^ttioflr  together:)  that  he  believed  they 
contained  me  moat  ample  and  abundant  proofs, 
circumstances,  and  every  thing  relative  to  snch 
proof:  that  be  intended  to  pursue  his  prosecu- 
tion with  the  atrieteat  firmoess  and  resolution  ; 
but  that  he  retained  auch  a  regard  and  respect 
for  her,  and  as  a  gentleman  to  his  own  charac- 
ter, that  he  wished  not  to  mix  malice  or  ill  tem- 
per in  the  course  of  it ;  but  that  in  every  re- 
apect  he  would  wish  to  appear  and  act  on  the 
hue  of  a  man  of  honour  and  of  a  gentleman : 
that  he  wished  (he  said)  ahe  would  understand 
that  bis  soliciting  me  to  carry  the  message, 
should  be  received  by  her  as  a  mark  of  that 
disposition :  that  aa  most  probabljr  in  the  num- 
ber of  80  many  teatimonial  depositions  as  were 
there  collected,  there  might  be  many  offensive 
cireumstancea  named,  aunerfluona  to  ihe  neces- 
sary legal  proofs,  that  u  ahe  pleaaed  I  might 
inform  her,  that  her  lawyers,  either  with  or 
without  herself,  might,  in  ooi^unctioc  with  his 
lawyers,  look  over  all  the  depositions,  and  that 
if  anv  parts  were  found  tendmfp  to  indecent  or 
scandaloua  refleetiona,  which  his  ^nttemen  of 
the  law  ahould  think  niight  be  omitted  without 
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iff^kMog  fill  enm^,  he  fatipAlf  ilkorfil  htve 


BO  objeetioii  to  it:  that  as  be  ioteuded  only  to 
ict  upon  the  prhieiplee  of  a  geAtiematf  aatf  a 
iliafi  flif  hoiioiif ,  l^  sboofM  k^op^  she  ifotilil  not 
produce  any  unneceMsry  or  vexAtiotts  dehiys  td 
Ibe  svit,  or  rnbahce  Die  expeneea  of  h,  m  be 
did  not  iiftend  i6  profleeote  to  gahi  by  any  de- 
'  iModa  of  damage,  I  think,  or  to  that  purpose. 
I  delivered  tbrs  message  to  the  dnehess  as  well 
Us  I  could.  I  do  not  presome  bow,  that  eitbet 
llie  precise  wordft,  or  the  identity  of  the  words 
tfnd  expressions  can  b^  recollected  by  me,  bu<  it 
was  to  the  purport,  as  near  as  possibly  1  cam 
i^emember,  of  what  I  bare  said. 

Will  yon  recollect,  wbelher  upon  this  con- 
fersatton  any  distinct  pfoposttiob  was  stated  to 
the  duchess  Which  required  an  answer  P  or, 
Wbat  answer  you  carried  backfhmi  the  docbess 
Ibr  that  purpose  f  You  Will  of  coorse  be  refer- 
ring yourself  to  what  passed  between  you  and 
ihe  dochess.--l  delivered  my  message  to  th« 
dacbess.  After  a  IttCle  time  taken  tor  const- 
deration,  I  do  not  recollect  exactly  what  her 
grace  desired  me  to  report  to  the  earl  of  Bris- 
tol; but  rt  was  to  this  eflbct:  that  she  was 
Miged  to  binn  for  the  polite  parts  of  bia  mes- 
sage, but,  aa  to  Ibe  subject  of  the  divorce,  she 
should  cut  that  sbort  by  wishing  him  to  under- 
stand, that  she  did  not  acknowledge  bim  foi^ 
her  legal  busband,  and  should  put  bim  to  tbe 
defiance  of  such  proof:  th«t  she  bad  then  al- 
ready, or  should  immedialely,  institute  a  suit 
in  the  Ecclesiastical  Ck>urt,  which  lAicf  called, 
I  think,  a  jactitation  of  marriage ;  but,  as  be 
had  promised  before,  that  he  would  aet  updn 
the  line  of  a  man  of  honour  and  a  gentleman  in 
bis  own  imended  suit,  she  hoped  that  he  would 
j^ursue  tbe  same  line  now,  and  that  he  would 
confine  binfiself  to  the  proofs  of  legal  marriage 
only,  and  not  to  other  proofs  of  connections  or 
cohabitations :  if  be  did,  that  he  wotdd  make  It 
a  process  of  no  lon^  defair,  and  that  either  he 
would  gain  an  equal  f)>eedom  to  himself  by  a 
sentence  of  that  court,  declaring  them  to  be 
fiee,  or  be  would  tbe  sooner  be  able  to  institnte 
bis  own  intended  suit.  The  earl  of  Bristol 
leceived  my  message  as  one  affected  and  struck 
by  it,  tiiaking  no  reply  or  answer  for  two  or 
three  minutes ;  then,  not  speaking  to  me,  but 
ratbef  seeming  to  express  his  own  thoughts 
aloud  in  short  sentences,  that  he  did  not  cob- 
ceive  he  should  have  his  equal  freedom  by  that 
method.  Ibeliete  I  should  have  mentioned, 
that  her  mce  desired,  in  part  of  her  message, 
that  nothing  might  he  brought  forward,  which 
nrfght  be  the  subject  of  useless  conversation 
and  scahdal.  He  said.  In  fepty,  that  he  was 
ho  more  Inclined  to  bring  forivard  any  thing  fi>r 
the  lovers  of  scandaUus  conversation  only,  than 
ab^  could  be ;  and  that,  if  be  could  not  estab- 
lish tbeproof  of  legal  matrimony  (I  do  not  re- 
member tbe  words,  but  to  the  sense  of  this) 
that  he  was  too  much  a  gentleman  to  bring  any 
thin^  before  tbe  public  relative  to  other  con- 
nections with  the  lady.  I  do  not  remember 
that  any  thing  matend  parsed,  or  more  than 


Do  yM  itesrtliBct  Aal  ift  any 
coBversitieii  wilh  *«lady,  yott  weie  desirad  to 
:  appty  to  tfte  genHeHiMftfer  any  other  eivili^  \m 
the  course  «t  tbie  csiiMiP^Befevethe  first  at- 
;  tendande  thflt  I  bav«  lately  aHoded  to  id  tHoesiy 
Mrs.  Cbadhngli,  her  mother,  dkl  us  the  hooomr 
of  a  private  Ikmity  Mendihip.  After  these 
messb^es,  Im  grace  now  and  then  cblhsil  oa 
my  vnfe  in  an  etei^ng,  frequenHy  sayiiigi  lAie 
was  ptsang  to  or  from  her  hiw  gefttlemoi. 
When  1  happened  to  sea  her  me«,  I  enaj 
now  and  tbes  aaksil  how  her  snt  went  on  ?  to 
which,  I  think,  sbe  always  seemed  to  answer 
cbeeHolly,  «  Very  right,'  and  «  Well.' 

Did  yoo  ever  carry  any  other  mfssagea  ?-^ 
Two  or  three  times,  1  eanaot  recollect  which, 
she  asked  me  to  deliver  some  message  to  the 
earl  of  Briatol ;  I  am  not  sore  whether  one  was 
not  a  letter,  or  whether  upon  the  occbsioa  of 
her  aakiog  me  to  deliver  something,  for  my 
own  memory  I  ibight  not  ask  her  to  write  it 
down,  but  I  really  So  not  remember  at  present, 
thongh  I  bare  endeaToored  to  recoUeot  what 
the  sobjeet  of  these  measasfeA  were :  hot  I 
know  they  were  of  v^  trifling  import,  no- 
thing that  could  have  struck  me  strongly,  or  I 
shduM  hare  remenahered  them ;  andlnnder- 
stood  they  were  rtther  given  to  me,  as  if  the 
earl  of  Bristol  was  detleate  in  feeeiviilg  any 
message  ft«m  her  grace,  and  fbift  I  wis  only  to 
expect  a  veihaV  answer  on  that  sccount 

Do  yoo  t«collect.  Whether  any  of  these  mes- 
sages related  to  any  witness  or  witnenes  to 
be  produced  or  kept  bbck  ?— Xlertainly  not ;  I 
nerer  had  a  snpposition,  that  tbedochcsa  woold 
have  pteh  me  such  a  mesMige.  Nothing  ap- 
peared to  m^,  hot  what  contsibed  matter  of 
liltle  import,  and  of  the  meat  honomrable  kind. 

Did  you  ever  observe,  or  do  yoo  now  reooi* 
le<H,  any  ground  to  fhrm  a  belief,  whether  the 
parties  bad  forgotten  or  remembered,  that  tbcte 
was  then  living  one  of  the  witnesses  to  thefitfC 
6f  tbe  marriage  f— I  profess  1  do  not  recollect 
that:  I  have  heard  it  in  common  conversation 
in  tbe  town,  but  not  tfant  erer  I  remember  from 
either  bim  or  her  Ht  that  time. 

At  what  t»x^  did  yoo  receive  thnt  repoit 
fh>m  him  or  her?—- 1  think  I  have  aaen  (he 
eari  of  Bristol  hot  obce  since  the  cotnttence- 
ment  of  this  prosecution,  and  then  hii  tordship 
seemed  rather  to  speak  peevishly. 

Lord  Mdnsfield.  Thev  vrill  not  examine  to 
what  lord  Bristol  has  said  since  the  commence- 
ment 6f  tbe  prosecution  P 

Mr.  Dunning,  Was  any  thing,  that  my  tori 
Bristol  said  on  that  snbject,  communicated  to 
tbe  lady  f  ^Hawkins,  1  certainly  might,  and 
did,  1  beKeve,  tell  her  grace  what  was  said. 

Lord  Mansfield,  Then  ybo  may  go  on. 

Mr.  Dunning,  Then  tell  the  house  what 
lord  Bristol  said,  and  yoo  repeated  to  the  lady, 
-^fiaivfctnt.  Hia  lordship  seemed  to  be  peevish, 
that  such  a  person  was  now  brought  forward^ 
and  as  he  hail  heard  it  supposed,  f  believe,  for 
want  of  her  having  aoch  allowance  or  such 
care  taken  of  her  by  tbe  duchess,  as  he  sop- 
poaed  abe  iiaed  to  haTC.    if  I  undetstood  hiin 
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tiglm  tbft  tiri  of  MM  «M«  Ibis  prnw  M 
been  witb  him  la  ^iBtettlhion  to4b*t|Mir- 
fom ;  tod  Mid*  Ihat  ir  the  bail  leeo  sa  etiy  to 
•oout  «t9  or  b»d  bad  as  ^pood  ,a  «ie«MMry  urboi 
tbat  otiMM  waa  <c»priiyl  mi  in  tfifl  EoelaaiMtieal 
Codrt,  tbat  be  Mie? ad  4hie  wie  af  it  fvoiOd 
hm^^  been  diflbi^Qt. 

Will  jea  beao>gi»od  •■  to  rao«Jlaett  wkeCbar 
you  ooromoDitet^  tbia  to  tbe  lady,  and  wbat 
paaaad  upon  tbut  oMtsioDf— 1  did  cotiimKii- 
oHekto  tbo  dttobota;  and  i  thought  ahe  vas 
rather  out  of  temper  with  tbe  me8eaiBri9,  «Jt  witb 
me,  she  calling  at  mjr  house  at  ajliroe  I  was 
Ter?  macb  hi  iiaste  to  go  out  open  busineas, 
and^ottld  not  gj? e  ter  mraoa  tbet  time  td  btar, 
wbat  she  aeeoMd  l»  mm  4o  bn^  to  talk.more 


npMi 
ttaii 


it.    'She  ofibfed  to  Mme 
nfft  waII  J0iii|y  JieaHb  lit 


engain.bntJ  Iras 
all.  Mid  pevhnpa, 
e.aoeitil,  wonld 


as  she  might  think,  not  auite  ai 
notname  MM«ber4NiimnCb  her  grace ffer  her 
to  c«ll  opoo  me,  bot.said,  ibet  i  wwM  lake  jm 
op|Ki|rtmity,.«i  soon  fwl  .WM^nbley.of  wajtuig 
nppn  htr  graM  at  her  imtn  iiouee.  I  did  do 
thissome  lime  after, «ttl  was  told  at.tbe^deor, 
tbst  Imrgsnoe  iras  not  at  home.  1  left  my 
and  said  I  should  cnU  Again.     After 


«Nua.di^«j«iten«l  I  .did  9%  endllien  was  told, 
thnt  her  grace  waS'St  bome,.bpt«ias  laid  dowA 
to  sketp;  fimn  whenos  1  condaded,  >tbnt  1  wms 
Aotio^llegnin* 
Am  I  to  nnderstand  IfOm  you,  that  tMa  last 
\  ffom  my  bni  Bristol  was  .never  (be 


MAvesiKtioD  dbetme^  mm  and  .the  duobemP-^ 
I  did  mbae  it  y|o  Iwr  dming  the  time  Umt  abe 
wnsttmybonith 

fiwe  yqn  ntis^y  tiatemnoe  heard  any^lbiag 
ftom tbe daoiistsmi,tlmttSfjyect P-^  did.hear^ 
batndffmm  an^goodaHtban^f.tbat  hergiaoe 
1MMralbcr«Dgi^. 

.  Hm  the.  lady  ncrer  cmirerttd  wilh^n.en 
thesalyeaittf  tUs  litiag  .arttMHs  to  the 
mge«  from  that  lime  to<(biftP'-^  have 
8sen  bcc^mMSB  biiionoo  linae,  and  that  was 
yeitsrday  morning  fibr  aiiew  miaulas  at  the 
daba^f<Biewimitks'*^ 

6enevaliy«<ai.any  time  wbaAercr,  bare  yen 
bssftd  any  tliiog  «Pom  the  ducbcm  en  ihaMb* 


jcct  of  tbia.lifftng  wimess  to  the. 
wbcm  sba  >iras«.or  aayitbing  »oonten 
--i  fmtast,  aethiMrconchMilve.    I ii 


.marmige, 
»conderaiag  bcr? 

I  fmtast,  aethii^conchMdve.  I  might  bear 
there  wasisaeb  apsraMs  but  it  was  nerer  ««• 
kt«d  to  ftte,.whslliepabe  was  ai  better  or  worse 
•vbianoe;  aotbiag.  rek4mrto  that,  whether  she 
wu  a  beller  ar  wenw  evidence,  or  .tfial  iim  was 
•fraid  of  her,  or  any  tbi^g  to  that  purpose  ? 

Am  I  to  understand  you  to  have  beard  her 
iay,  Ibdtslbeie  wm  aneba  ^witesttP^la  what 
MMrooanfersation  1  caanet lelU  hot  Mtlnnr 
that  erec  amide  mekaow,  that  tbeiw  was  coei 
A  pman,.whDba4ancbrnmtorial  lamwIedgiB. 

ian^wmand  yoM,.that  froqniondBcialoTyob 
there  was  a  sorriring  witnem  to 
My  ywstioniis,  wbalhorjou 
«wkefnt  tba^^aaase  thmg  Ibsm  tbe  .lady,  or 
MP^f  It was» it  waasaaw aceideiilal  leooer 
f^MMisiii,  Mi  aa  tniKtiag  «m  witb  aoehta 
boowledge. 


Was  it  then  mealianed  in  any  hioaer  or  aa- 
aidental  oouseitrntioD,  or  any  oonversatioa  f— I 
protifSI,  4t  is  impossible  to  remember  that  with 
any  degree  of  .preoision  or  of  use. 

1  did  not  mei^n  to  ask  y4>M  to  recollect  any 
particulsn  <tf  the  ODiiversatioo,  but^ imply  to 
ttie  poiot,  whether  the  duchoso  over  slated  to 
you,  or  a<dmowlf  dged,.  there  was  a  liriag  wil- 
nam  to  tbe  marriage  P^-^No^j  do  not  remember 
tbatabe  evar  staM  to  me,  or  said,  that  them 
was  a  living  witnem  to  tbe  manrisge. 

Is  it  afaot  4h^  ever  you  learped  fram  the 
tadyf 

Lord  Bethy  moved  the  Cleilc  might  read 
thi^  psrt  of  the  Evidence. 

Uamkim^  I  rather  (if  1  may  pay  any  thipg) 
undesstoodffrom  bergiaoo,  Uiat  ilieqe  was  som^e 
.looser  mawia^a,  act  ipiitejp  thectunmon  man- 
ner. 4  Ihiok^  aould  remember  an  ezpressieii 
iftf.ber  gmce'a  (Opqe,  upon  her  ,gmce!8  ispeakiog 
ionitbe  aasaHon.  If  I  cemember,  f  asjied  bar 
igrace  how  lier  auit  wanton  P  This  was  towards 
Uie  .htter  .part  of  it.  She  Ivpked  gmve,  aod 
desired  to  si)e4^to  me  in  another  room.  She 
•aid,  Jh;U.sheJisd  had  a  great  deal  of  cpncem 
and  agitation  of  mind  since  she  last  sa^.  ntt, 
wbicb  I  remadmd.to  her  bad  beeo^for  a  loqger 
ioterval(Of)tii|)ei|n  bertapttqiillk^  at  the  hquse 
upon  -my  wile  in  ^tbeuspalimaaoar.  ,Her  graae 
aaid,  tbat'Sbe  44a«i  liad  so  ^mMob  ooncem  uppp 
what  she  ,hadtaot.axpeoted.«t  tbe  «MMnmanca- 
•memof  heraait,  from  finding  ibst  a  pasitrie 
oath  was  expected  .from  .ber  grace  .that  al^ 
was  not  married,  and  a^hich  .sb<%  hadiforaaiKie 
.time  togetbvaHMPobanded. would  bef  ui  to  her 
in  that  form,  tbatabe  thoagbt  s|ia  should  bsae 
.drappad  ber  suit  entbraly,  for  that  she  waubl 
not  far  tbotwhale  worM  have  taken  tbat.dii^t 
Jtind;pfpMili«a>4Hitb;  bt^.lbatwbat  had  been 
offered  to  her,  had  been  so  complicated  (I  thioki 
J  midetftltes4>  with  other rtbinga  that  were  cer- 
'tainlyiuot  true,  that  Jibe  couM  and  bad  taken 
4ba.oatb  wtth^a  taiy  mCe.^ai|cience.  To^ow 
questions,  1  do 'not  remember  tbe  word^'to 
-bergraoa^frotivme,  liowtb^p.abe  OAiae  to  in- 
8titntoa.suit  at  aJV?  She  auswere«^  ma»  *'<^> 
fi>F  tbaimatter  (1  iWak  i^  yvas)  tbeceremoa|r 
as  done,  was  such  a  scrarobliug  shabby  husk- 
«aasi(1 4o  fiat  say  llHfie.weco  the  precise  words, 
kvLi  to  tbat  pafiM»rt)  apd  so  macb  iacompleto, 
.that  abe  ahoiMid  have  been  fu^laii  unwilliug  to 
have  Uken  a  nositite.oslh.that  she  was  mav- 
driad,.aa  tbat  abe.  w#s  not  married." 

N.  B.  This  pert  of  the  Evidence  was  or- 
dered to  be  resd  by  tbe  Clerk,  who  accordingly 
read  it. 

Mr.  l>MaiiM^.  I  sb^ubltbe  glad,  if  yon 
.would  toll  Ibeir  iord«bi|is,  what  it  was  that  waa 
so  particular  in  this  bua»essP  if  the  tody  e^ar 
azpfadnediitoyouP-^Mr.  Ifaw/riiw.  1  never 
4ad  An  esqplanatioa  from  tbst  moment.  I  bad 
within,  myself  a  «Mrioaity  fcom  the  ti«m  tbat  I 
aarriwltbe  message  to  my  lord  Bristol  from 
her  gmee,  and  his  reception  af  it.  1  bad  ra- 
ther imagtaaA  tbf  ilhere  waa  soma  veniigf  af 
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which  legal  prooft  coold  not  be  prbdaeed,  but 
that  was  only  my  own  notion :  before  that  time 
I  had  no  real  authority  at  all ;  I  did  not  know 
myself  honestly  what  to  think  of  it         • 

Did  the  lady  erer  explain  to  you,  by  what 
reason  it  happened,  that  the  question,  when  it 
came  to  be  put,  came  in  so  much  more  palatable 
a  form  than  she  expected  it?— No,  not  in  the 
least:  I  should  not  have  presumed  to  hare 
asked  such  a  question ;  nor  did  she  gire  me 
any  explanation  at  all.      ^ 

Was  any  thing  e? er  said  by  lord  Bristol,  and 
communicated  to  the  lady,  respecting  an  inten- 
tion of  his  to  appeal  from  this  sentence  P—1 
know  nothing  or  that. 

What  said  her  grace  on  that  subject?— Her 
grace  had  told  me,  that thesentence  was  passed, 
and  that  it  was  irrerocable  and  final  to  them 
two,  unless  my  lord  Bristol,  within  a  certain 
limited  time,  did  something  to  keep  the  cause 
open.  I  do  not  know  wMt  that  was.  That 
there  was,  she  believed,  some  demur  at  that 
time,  as  my  lord  Bristol  was  not  satisfied  with 
the  sentence,  and  had  made  some  demand  by 
bis  proctor,  if  I  understood  rislit,  for  the  costs 
of  suit  which  were  decreed,  1  beliere,  against 
him. 

Bo  you  know  whether  the  coats  of  suit  were 
ever  paid  by  my  lord  Bristol  t — ^I  do  not,  bu.t  I 
fceliere  they  were.  "I  wasgoine  on  to  say  what  I 
recollected  upon  that.  They  bad  some  demurs 
upon  the  costs  of  suit;  but  Ihat  if  my  lord 
Bristol  Insisted  upon  it,  she  would  give  her 
proctor  directions  not  to  let  such  a  thing  atop 
the  closing  of  the  suit. 

Bo  you  then  know  whether  my  lord  Bristol, 
who  by  the  terms  of  the  sentence  was  to  pay 
the  costs,  did  not,  upon  this^eceire  the  costs 
be  had  been  put  to  in  the^  suit?—- 1  know  no- 
thing more  than  I  hare  mentioned :  not  a  tittle 
more  nor  less* 

Bo  you  know  of  no  other  meaas  that  wove 
used  to  satisfy  my  lord  Bristol,  and  to  prevent 
this  cause  from  continuing  any  tonger  open  P-*- 
Ko« 

Bo  you  know  nothing  of  any  bond  that  was 

S'ven  from  any  body  to  any  body,  respecting 
is  cause  and  this  question?— Not  the  least  in 
the  world. 

Am  I  to  understand,  thai  yon  say  you  know 
nothing  of  any  bond  that  has  any  direct,  im- 
mediate, or  other  retetk>n  to  this  subject  P— Not 
the  least  that  ever  1  heard  of. 

You  are  not  then  a  trustee  in  any  cuch  bond  ? 
—Oh  no,  certainly  not. 

Can  you  give  us  the  date  of  the  time  when 
the  first  message  was  conveyed  from  lord  Bris- 
tol to  the  lady  through  youP — I  was  endea- 
rouring,  before  1  came  into  the  court,  to  re- 
collect it,  but  I  could  not:  I  put  nothing  dawn 
in  writing  relative  to  it. 

Can  you  recollect  the  year  P— -The  message 
must  have  been  immediately  before  the  com- 
mencement of  the  suit,  whenever  that  was. 


I  presume,  though  you  used  the  terms,  <  her 
grace,'  and  <'his  lordship,'you  perfectly  well  un- 
•ieiatoody  that  ndtber  of  the  parties  had  a  right 


to  these  appeliatioiw  at  the  ^me  these  eu«am-> 
stances  passed  P— Yes,  certainly. 

Boes  any  circumstance  impress  you  with 
the  recollection  of  the  time  ot  the  year  when 
this  conversation  passed,  if  you  cannot  tell  oa 
the  exact  year  P-^l  might  bare  enquired  how 
long  the  suit  lasted ;  but  1  protest  1  do  not  re- 
collect now  any  particular  drcumstancea  to 
bring  it  to  my  mind.' 

Mr.  Wallace*  My  lords,  I  have  llo  ques* 
tion  OB  the  part  of  the  prisoner  to  put  to  Mr. 
Hawkms. 

'  By  the  Buke  of  AncasUr, 

Bid  3roa  attend  the  chfld  P— I  think  once. 

Wss  it  a  boy  or  a  giri  P— A  boy. 

Bo  you  sneak  from  yonr  own  knowMga 
that  the  chikl  is  dead  P— No ;  but  have  no  rea- 
sons to  doubt  it. 

Bo  you  know  of  your  own  knowledge,  that 
that  child  was  the  child  of  the  prisoner  at  the 
bar  P-«-No,  I  could  bare  no  proof  of  that ;  for 
from  the  tinae  thai  her  grace  was  brongbt-to« 
bed  of  ir,  I  never  saw  the  child  till  I  was  sent 
for  to  it  in  its  illness ;  perhaps  I  had  hardly  ever 
heard  of  it:  1  bad  never  seen  it. 

Bid  you  attend  the  duchess  at  the  time  abe 
layoin  P — I  did  not  at  bar  lyine-in :  1  was  de- 
sired, in  case  at  any  iVitnre  time  14  had  been 
necessary,  that  1  should  have  been  a  witnesa 
of  the  birth  of  that  child. 

Bid  yon  understand  that  child  to  be  the  ]e« 
gitimate  child  of  the  duchess  of  Kingston  and 
Mr.  HerreyP— I  did  suppose  so  at  that  time. 

Was  you  told  so  by  any  body  P— 1  oauld  not 
be  necessariW  toM  so  at  that  time,  becanse  I 
had  been  tola  of  the  marriage  before. 

Buke  of  Grifion.  Were  you,  from  the  can- 
rersation  that  passed  with  the  party  at  tb^t  tinAe» 
convinced  that  it  was  a  supposed,  or  that  it 
waa  a  real  marriage;  and  were  any  exnreosiona 
need  relative  to  the  concealing  the  birth  of  the 
child  P—flowitMf.  I  understood  at  that  time, 
that  it  was  a  real  marriage 

Buke  of  Grafton.  Were  there  exprssnona 
nasRla  uae  of,  that  would  not  have  been  made 
use  of  in  any  other  circttaistanceP«— HiwAmr. 
I  do  not  remember  any  nartieular  expression 
at  aH,  only  that  I  was  desired  to  atlenfl,  with  a 
view  and  purpose  that  I  might  be  a  witness  te 
the  birth  of  that  child  $  beiBg,  as  I  suppose, 
thought  mor^  proper,  as  a  physical  maa,  to  be 
in  the  room  at  the  time  of  a  ddirery  and  Ibe 
birth  of  aebild  than  any  other  person. 

By  Lord  I^ttleton. 

Who  first  informed  yon  of  the  marriage  ^-* 
I  ahould  rather  apprehend  it  came  finom  the 
duchess,  before  I  saw  my  lord  Bristol. 

Bo  yon  recollect  how  kmg  that  was  agoP — 
1  do  not  mdeed;  it  waa  a  great  OMuiy  yeara 
ago. 

Bo  yon  remember  to  bare  beard  aay  por« 
ticular  cirenmstanoes  related  to  you  by  either 
of  the  parties,  concerning  the  celebratwn  ef 
that  marriage  P-«-No,  never  mora  than  what  I- 
have  mentioned  juit  now. 
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ByliOrdCMMtm. 

Were  yoa  in  the  room  at  the  time  of  the  de- 
livery ? — To  the  best  of  my  remembrance,  I 
certainly  was. 

Dill  yoQ  ever  see  the  child  itself  ?— At  the 
time  of  the  delivery  I  dare  say  I  did.  After- 
wards I  never  did,  hut  when  1  was  sent  fur  on 
parnose  to  see  it. 

Had  yoo  then  any  certain  knowledge  of  its 
being  the  prisoner's  child? — It  is  impossible 
for  me  to  say  when  I  saw  the  child  some  months 
afterwards,  thai  I  could  know  it  to  be  the  same 
child. 

By  Lord  BAVcrmDorth, 

Did  you  not  nnderstand  that  the  duchess  ap- 
prehended and  was  convinced  that  the  sentence 
in  the  Bcdesiastical  Court  was  final?— Ud- 
4loobtedly  so. 

And  that  she  was  at  liberty  to  many  a^n, 
oolesa  the  sentence  was  appealed  from  within 
a  limited  time  ?— Most  certainly. 

Who  delivered  the  prisoner?— I  was  en* 
deavouring  to  recollect  before  I  came,  who  was 
present  bcSidea  myself,  and  who  delivered  her 
f^ce ;  but  I  protest  I  have  forgotten  it,  so  as 
not  to  recollect.  I  could  not  recollect,  it  is  so 
long  ago.    [Ordered  to  withdraw.] 

The  Hon.  Sophia  Charlotte  Fettiplacfi  sworn. 

Ati.  Gen.  How  long  have  yon  been  ac- 
floaioted  with  the  prisoner  at  the  bar?— Mrs. 
Fenipface.  A  great  many  years. 

Att,  OeiL  Did  yoo  know  the  lady  before  the 
year  1744? 

Mrs.  Fetiipltiee.  My  lords,  1  have  no  other 
Imow  ledge  of  any  of  the  oireamstances  to  be 
enquired  after,  than  what  arises  from  my  go»- 
Dcetion  formerly  with  the  lady ;  and  unless 
your  lordships  require  it  of  me  ae  a  witness  for 
justice,  1  should  wish  to  be  excused. 

JL.  JET.  S.  The  lady  must  certainly  diadose 
what  she  knows  for  the  purposes  of  justice. 

By  Mr.  Attorney  General, 

Did  you  know  the  prisoner  at  the  bar  before 
4be  year  1744  ?— I  cannot  recollect. 

Did  you  know  the  prisoner  before  she  was 
tnaid  of  honour  to  the  late  princess  of  Wales  ?-« 
No,  f  did  not. 

What  conversatioo  have  you  ever  bad  with 
ihe  prisoner  relative  to  her  marriage  with  Mr. 
Harvey  f^I  believe  I  have  heard  her  say  that 
she  was  married  to  him* 

Can  you  recollect  what  circumstanees  ahe 
has  oieutioned  respectinff  that  marriage,  where, 
mi4  at  what  time»  and  before  what  witnesses? 
—In  Hampehbe^  in  a  snmncr  house,  in  a 
garden. 

Can  yoo  recollect  opoo  what  otcssions  these 
coBVcraations  have  passed  between  yoo  and  the 
prisoner  f^Upen  my  word,  I  cannot  pretend 
toaaytbat:  it  ia  long  ego. 

Do  you  recollect  any  conversatkni  fespeettng 
the  child  which  the  prisoner  had  by  Mr.  Her^ 
vey  ?— I  know  notbwg  aboot  it. 

ikft  yoQ  leoolkct  bow  oflen  in  oonrafatioD 


it  has  been  said  betwieen  the  prisoner  and  yooi 
that  she  was  oMirried  to  Mr.  Hervey  ?-^-i  be- 
lieve hot  once. 

Mr.  Att.  Gen.  My  lords,  1  shall  not  troubia 
Mrs.  Fettiplace  with  any  more  questions. 

L.  H,  S.  Would  the  counsel  for  the  pri-* 
soner  ask  the  witness  any  questions  ? 

Mr.  Waiiaee.  Mjr  loitis,  1  shall  not  ask  Mrs. 
Fettiplace  any  questions. 

SoL  Gen,  My  lords,  I  would  now  call  k»rd 
Barrington. 

Lor^  Barrington  sworn. 

Sol,  Gen.  How  long  have  yon  been  ac« 
quainted  with  the  lady  at  the  har?-r'Lord 
Barrington,  Above  SO  years. 

1^.  Gen.  Did  yoo  ever  hear  from  the  lady 
at  the  bar,  that  she  was  married  to  Mr.  Her^ 
vey  ?--Lord  Barrington,  My  lords,  I  am  come 
here  in  obedience  to  your  lordahips'  summons^ 
ready  to  give  testimony  as  to  any  matter  that  I 
know  of  my  own  knowledge,  or  that  has  cooie 
to  me  in  the  usual  way ;  but  if  any  thing  has 
been  confided  to  my  honour,  or  confidentially 
told  me,  1  do  hold,  with  humble  submission  to 
your  lordships,  that  as  a  man  of  honour,  as  a 
man  rep;ardfiil  of  the  laws  of  society,  I  cannol 
reveal  it. 

L,  H.  S.  When  the  last  witness  but  w 
(Mr.  Hawkins)  was  at  the  bar,  he  made  some* 
thing  like  the  same  excuse  for  his  not  answer- 
ing the  questions  put  to  htm.  He  was  the^ 
informed  by  a  noble  and  learned  lord,  and  the 
whole  court  agreed  with  that  lord,  that  soch 
qoestions  were  to  be  answered  in  a  court  oif 
justice.* 

Lord  Barrington,  I  have  no  doubt  but  that 
the  question  is  a  proper  question  to  be  asked 
by  a  court  of  justice,  otherwise  your  lordshipf 
would  not  have  permitted  it  to  be  asked.  But« 
my  lords,  I  tbinx  every  man  must  act  from  hii 
own  feelings ;  and  I  fecil,  that  any  prifate 
conversation  entrosted  to  me,  is  not  to  be  re- 
ported again. 

A  Lord,  His  tordship  will  recollect  the  oath 
that  he  has  taken,  is,  that  be  shall  deefatfc  th« 
whole  truth. 

Lord  Barringtom.  My  lords,  ss  I  understand 
the  oath,  1  can  decline  answering  the  question 
that  has  been  asked  me  without  acting  oisn* 
trary  to  that  oath,.withoat  being  guilty  of  per- 
jury. But,  if  it  is  the  opinion  of  your  tordsbipa 
that  I  am  boond  by  that  oath  to  answer,  and 
that  1  shall  be  guilty  of  a  perjury  if  I  do  nol 
anawev,  in  that  ease,  my  lords,  I  shall  think 
diffierantly,  for  I  will  not  be  peijured. 

Duchess  of  Kingston.  I  do  release  my  lord 
Barrington  from  every  obligation  of  honour.  I 
wish,  and  earnestly  desire,  that  every  witoesa 
who  shall  be  exammed,  may  deliver  their  opi* 
nions  in  every  point  jnatly,  whether  for  me  or 

ainst  me.    1  came  from  Rome  at  the  basard 

fny  life  to  surrender  myself  to  this  Conrt  I 
bow  with  snhmissive  obedience  to  everv  decrae» 
and  do  not  even  complain,  that  an  ecdesiastical 
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ofhoiMur  uid  nf  wirifiif  tli«sr  do  not  think, 
that  th^  acquit  themselFcs  like  penoos  of  that 
description,  wbeo  they  dedare  what  thc^ 
know.  There  ia  no  power  of  torture  io  thn 
kin^om  to  wrest  evidence  from  a  roan't  hreaal» 
who  with-holds  it ;  every  witness  may  nn« 
doubtedly  ventuiie  on  tbe  piiaishment,  that  will 
ensue  on  his  refusing  to  ^ve  tesUmooy.  An 
to  casuistical  points,  how  far  he  shontd  conceil 
or  suppress  that  which  the  justice  of  his  cooo- 
try  calls  upon  hini  to  reveaf,  that  1  must  learn 
to  the  witness's  own  cooscieoce. 

Lord  Lyttleton.  The  laws  of  the  land  hare 
spoken  clearJy  on  this  occasion,  and  if'  your 
Inrdships  had  applied  them  to  the  nohle  lord  at 
the  har;  ho  has  told  yonr  lordshapaihat  hO  in 
willing  to  anhmit  to  yonr  judennnC  Buty  «gr 
krds,  itk  yotn  question,  i^inlherof  noithn 
noble  lord  will  be  perjured  ?  It  is  a  qneatwa 
not  decided  by  yonr  10rdshipi^  4bat  he  will  bn 
pnijnwd,  if  he  refuses  tohetrsy  a  oonAdnnnf  I 
am  sure  that  I  feel,  and  1  apprehend  yonr  lotd^- 
ships  no  men  of  iiononr  leel,  the  ftfll  weight  of 
the  neide  Iord%  ohjenUon.  He  wHl  spok  In 
natters  of  ftct,  bntlw^loesnotdesiffeto  nnenk 
merely  to  osnversstion.  And,  my  iocds,  I  ana 
not  surprised  that  ike  should  make  that  oi^on* 
tion :  for  if  yon  oonaider  how  hMio  aodinaoen^ 
rate  all  evidenoe  of  conaersation  moat  be,  it 
takes  off  in  a  cOuft  of  justice  moch  from  its 
arailment.  The  ndble  lerd  Ims  told  yon,  ^nt 
honfidentini  ooaversation  may  Ihaee  passed  het^ 
tween  him  and  the  noMe  bdy  at  the  har:  Im 
iMttUaled  to  yon  bis 4inhts, .and  Inppfehend 
be  is  not  obliged  to  go  on  with  his  at nlensi^ 
imtti  your  lordships  have  .nnnnimonsly  pro- 
nounced, that  it  Is  your  opinion  thai  be  ib 
ohiigsd  so  to  do. 

JL^.S.  If  tfaenounaslforthefimaettlion 
say,  that  th^  fanre  no  ^qnestiona  to.  ask  tbe 
noble  lord,  be  sMy  wishdrsw. 

Lord  ^arrnigloa.  Mv  lords,  migfht  J  be  al- 
lowed to  say  n  word  >or  two,  heioee  I  wilhdinv 
from  this  bar !  It  is  impossible  tbst  any  person 
can  revere  this  high  court,  indeed  any  court 
of  Jnttieeintbisnnimnry,  niomthnnido.  It 
is  not,  my  Jotds,  from  nontnaaacy,  ti  which  I 
mn  inoapable ;  it  is  not  wilfa  nny  view  or  pur- 
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)  hasheen  dnamed  of  nolbies,  nlthoi||;k 
I  a  sentenoe  haa  never  been  nontrovertod 
dnring  the  space  of  one  thousand  Ibnr  Jwrndrsd 
nnd  seventy- five  ^ealrs. 

Lord  BarrmgUm,  My  lords,  I  do  adfeimdy 
dedare  to  your  lordships,  on  that  oath  that  I 
liaTe  taken,  and  on  m^  iMinnnr,  that  I  have  not 
had  tbe  least  communieation  made  to  me  of  the 
duehem  of  Kiogston'agnnerositv.  1  hare  net 
had  tko  least  eommnriicatinn  with  her  gmee  by 
letter,  menage,  or  in  any  other  way,  for  mote 
than  two  months;  and  1  had  no  idea  of  being 
jnimmoned  as  a  witnem  here,«unti1  the  Easter 
bolyHlays,  so  tliat  her  ^raee^s  gentfroAy  is 
nnlimly  .apoptnneons,  and  of  her  own  nneord. 
But,  my  lords,  I  .hnve  a  donbt,  wbieh  no  man 
nan  tesolvie  hotter  timn  yonr  lordships,  hoonuae 
your  hononr  is  as  high  ns  any  men ;  1  hnve  a 
donbt,  whether,  tUnhing  it  isapreper  that  1 
sbonM  helilfty  eonfidenM  oomnnnioations  be- 
Jbrathednenem  consented  that  I  sheohl,  nnd 
gave  me  my  liberty ;  whelher  her  grace's  go* 
nemsity  Ought  notts  tie  nse  mom  firmly  to  my 
fiirmer  resolntisns  P 

Hnke  of  BtiiAsienri:  For  one,  I  thbk  tbst  it 
wonld  be  improper  io  tbe  neUe  isvd  tohetmy 
nny  private  eonrersationa.  I  submit  to  yonr 
lordships,  that  every  tnatter  of  fact,  not  of  con* 
,  vsmntioo,  w^teh  onubeehqwestsd,  tbe  neble  brd 
inknnndtodisdose. 

Lovd  MantfiM,  I  .mean  oidy  to  propose  te 
ynnr  kirdsbips,  to  avoid  af||oummg  to  esnsider 
tUi  qneation  or  nny  tUng  further  upon  it  at 
pinmutyOhal  the  counsel  might  ho  albwed  to 
nail  other witnessesin  the  meantinae,  and  tfant 
lord  Barrington  may  have  an  opportimity  of 
nonsideiHigttff  tke  mnttefe*,  if  the  ononsel  should 
tbmk  proper  to  call  hiv  lordship  agnin^-[This 
propossl  was  ovnr-mied.] 

The  Counsel  sgainst  the  Dnchem  desired  to 
Withdraw  the  Witnem. 

iiSfd  Camim.  My  lords,  I  onderstand  ftom 
Uie  bar,  that  rather  than  yonr  lordships  should 
t  •.__.      ...  ,  which  may 

I  would  m- 
\  (the 
Mjr  fotds,  if  thnt  he  their  resolution, 
nnd>they  think,  that  naMy  and  without  pne- 
jn^ce  to  this  praseontion  thny  may  nsnture 
to  giae  nn  that  evidsnoo,  ^our  lordships,  to  be 
mme,  ^ill  aeknowledne  the  ipolitonem  4f  the 
nnrronden  But,  my  lords,  now  1  atn.oponmy 
ligs,  you  will  ffive  too  Isave  in  make  one  ahovt 
lemark  upon  this  |irooeeding,  dud  to  hope  thnt 
jmnrlordships,  sitting  in  judgment  on  criminal 
noses,  the  highest  nnd  most  important,  thnt 
nny  afiect  the  lives,  liberties,  nnd  ptnperties 
of  Tonr  lordships,  that  you  shall  not  think  it 
hefittiiwthe  dignity  of  Ais  high  conrtof  jns* 
line  tn  be  debsting  the  etiquette  of  hononr,  nt 
the  jame  time  when  we  are  tryhig  lives  and  K* 
knrt^  My  lords,the  kMvs  of  the  land,  Ispeak 
it  boldly  ni  this  gnMre  atsemblv,  are  to  rsoeivn 
nnother  answer  from  those  who  are  called  to 
depose  at  your  bair,.thn|i  to  be  told  that  in  pomt 


mat  any  nf  yofr  lonldiipa  wonld 
prove,  as  individuals,  1  am  oertaia,  that  I  havn 
taken  the  part  whiohi  bane  done,  i^lo not 
any,  dhnt  thorefsne  notcaaes,  in  wtiioh  n.psisnn 
nnght  to  inaeni  privnte  convematioa.  Tbein 
are  cases,  in  my  opinion,  in  wbiohfhe  abonldr 
there  inn  oanm,  in  my  opiniOn,.iin  which  be 
should  not:  .and,nBy  lords^no  p^mn  oanidm*^ 
the  line  but  thimsslr.  Bnt,  my  riofdb,  i  hnnn 
feooUested:(Lam  nhygsd  .to  the  onpnuol  foritkn 
prosecution,  who  are  willing  to  admit  me  |p 
withdraw.  Iretnrn  thnmmyitfianka.  Idem 
say tin;thatithoy  hnrooonaqllad my .ihalinaa  nn 
nauch  asttha^  oou|d,  oonainlent  with  the  dntins 
of  theifstaikw)  boti  hnvevBOollnsted,my  lovd^ 
smsnthegenerans  manner  in  whioh  thnduohem 
of  Kinodton  haa  boon  pfesnsd  to  nbnolte  •nan 
from  all  ties,  I.kaun  mpalitatsd»  tkat  she  sni^ 
'    '  dmtJjnightf^ynny 
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iMBfif.  if  tier  fiBM  fUnki  thil  toy  tUnff  I 
can  say,  oomistent  with  truth,  can  tmi  to  lier 
jMMaliM^I  mtk  llieii  rea^y  l»  b^  exammed 
to  private  cooimailicatiMM. 

Sol.  Gem.  1  do  not  dosire  to  oEamine  tho 
noble  lont;  I  sUted  to  yoor  lordships,  that  I 
do  DOt  thitik  the  cause,  in  which  my  doty  on- 
gigM  me,  wM  at  all^  stfflbr  by  bavinf  defereace 
to  any  difficnlty  that  the  noble  lord  may  eoter- 
tain. '  t  w(H  net  examine  tb«  noWe  lord  on  the 
concession  of  tbe  lady  at  the  bar.  The  noble 
lord  standi  al  your  lordships*  bar  a  witness. 
Havinir  taken  the  oath,  tbough  I  do  not  exa- 
mine him,  tike  prisoner  n»y. 

Mr.  Wallaee.  At  the  same  time  that  f  ex- 
press  my  astonishment  at  the  ofier,  lord  Bar- 
rinfi^n  IS  not  called  to  the  bar  as  a  witness  for 
the  prisoner.  The  noble  lady  at  the  bar  has 
her  witncnses,  in  her  .turn,  to  call,  wi|h  which 
4he  shall  trouble  your  lordships. 

Duke  of  Rkhmond:  I  do  not  look  on  a  wit- 
ness at  the  bar  to  be  tbe  witness  of  tbe  counsel 
or  of  the  prisoner,  but  the  witness  of  the  House. 
1^  shall,  therefbre,  ask  a  question  or  two  of  the 
BoUe  lord.  I  will  not  distress  the  noble  lord's 
fbelings  by  enqniring  into  confidential  matters. 
I  win  merely  ask  questions  of  fact  The  first 
question  I  wouM  ask  the  noble  lord  is,  whether 
be  knows  any  fact  by  which  he  is  convibced. 
that  Mr.  Herrey  was  married  to  Miss  Chud- 
leMir 

Lord  Banington.  I  do  not  know  of  any  fact, 
which  will  prpve  the  marriage  between  the 
dticbessof  Kingston  sad  Mr.  HerTey,ofmy 
own  knowlcdire. 

Duke  of  Richmond.  The  noble  lord  must 
Itare  it  to  tbe  House  to  judge  whether  it  will 
or  not.  But  does  his  lordship  know  any  fact 
relative  to  that  matter  ? 

Lord  Barrington.  I  do  not  know  anything 
of  my  own  knowledge  that  can  tend  to  prove 
that  marriage.  I  know  nothing  but  what 
I  have  beard  in  th^  world,  and  mm  conrer- 
eation. 

Lord  Radnor,  I  am  afraid  yopir  lordships, 
by  yonr  acquiescence,  bsve  admitted  a  rule  of 
proceeding  here,  which  would  not  be  admitted 
in  any  inferior  court  in  tbe  kingdom.  I  de- 
atre^  therefore,  to  ask  the  noble  lord,  whether 
he  knows  any  matter  of  fact  relative  to  that 
marriitte. 

Lord  fiorringfOR.  My  lords,  if  1  do,  I  can* 
not  reveal  it ;  nor  can  I  answer  ttie  question 
without  betraying  private  conversation. 

[Moved  to  adjourn.  Adjourned  to  tbe  Chan»- 
ber  of  Parliament. 

•    After  an  adjonmmeni  of  some  time,  the 
LoHs  netoroed  to  WcsimhioteMiatl.] 

X.  H.  S.  My  lord  visconnt  Harrington,  I  am 
commanded  hy  the  lords  to  acquaint  your  lord- 
ship, that  it  is  the  judgment  of  this  House,  that 
you  are  bound  by  law  to  answer  all  such  ques- 
tion^ as  sliall  be  put  to  you. — Has  the  counsel 

*  See  what  passeil  on  the  examlnfttiona  of 
Mr.  HawfciDi  and  Mr.  fieikley . 


A.  a  1776.  tSM 

ihrldo  presievtkm  aoyrqaaaifaNl  lo  |tal  to  th« 
witness  at  the  baff 

Sa.Oen,  We  oball  not  ask  the  noble  lord 
anrquesttons. 

L.  H.  S.  Has  tbe  oonnset  lor  the  priaoner 
any  question  to  put  to  tiie  witness  at  tbe  barf 

Mr.  TTai^scs.  Notany. 

Lord  Radiior.  Does  the  witness  know  fwom 
conversation  with  the  lady  at  the  bar,  that  shtf 
was  married  to  the  earl  of  Bristol  ? 

Lord  BarringUm.  My  k>rds,  I  have  alreadf 
told  your  lordshipa  the  motives  wfamh  inducn 
me  to  think  that  1  cannot,  consistent  with  con* 
soienee,  with  honour,  or  with  probity,  answer 
such  questions,  as  wIM  tend  to  disclose  confix' 
dentiarcommnnicattona  made  to  me.'  Ar  tbe 
same  time  I  informed  your  lordships,  that  if 
the  oath  went  so  for  aa  ttiat  I  should  break  thai 
oath,  if  I  did  not  answer  ail  questions  whkh 
could  be  put  to  me ;  if  that  was  the  delerml- 
nution  of  yoor  lordships,  I  sud  I  would  fioi 
break  my  oath.  My  lords,  1  continue  in  tb« 
same  opinion  and  principle.  My  own  judge- 
ment, as  far  as  it  guides  me,  which  is  very  im- 
perfectly, does  tefl  me,  that  1  am  not  obliged 
to  answer  all  questions  that  c^n  be  put  to  me. 
But,  my  lords,  tboogb  nobody  can  draw  tb« 
line  of  conscience,  of  honour,  and  of  probity  in 
this  case  but  myself,  yet  in  point  of  law,  and 
in  interpretotion  of  law,  and  the  oath  Iliavn 
taken,  1  am  desirous  of  assistance  tnna  those 
who  can  best  give  it  me,  and  I  had  much  rather 
trust  almost  any  man^s  judgment  than  my 
own.  IdoDotdaretoaskagainyourkirdsbipe* 
opinion  on  that  point.  But,  my  lords,  might  I 
be  permitted  to  apply  to  the  learned  coonsd 
who  are  near  me ;  if  it  is  the  opinbn  of  thef 
learned  counsel,  that  I  am  obliged  by  my  oath 
to  answer  tbe  noble  lord's  question,  I  will  rea- 
dily answer  it. 

Lord  Effingham.  I  apprehend,  that  no  qoes- 
tbn  can  be  put  in  thia  ooort  on  a  matter  of 
law  to  the  counsel  at  the  bar. 

Several  Lords  said| 
counsel.' 


Yott  may  ask  the^ 


Lord  Borrtngem.  Jly  lords,  I  have  put  thd 
question  to  tbe  Attorney  Genera],  and  I  giVe 
him  my  thanks.  He  says,  be  thinks  1  amf 
obliged  by  my  oath  to  answer  all  questions. 
That  being  the  case,  I  have  nothing  more  to 
say,  than  humbly  to  beg  your  lordships' pardon 
for  having  given  you  so  nnich  trouble,  and  to  ^ 
beg  and  intreat  that  you  will  believe,  that,  no- 
thing but  the  tenderest  and  the  stron|[est  feel- 
ings,  and  the  most  determined  resolotion  to  do 
what  was  right  in  my  situation,  couUI  have 
induced  me  to  give  yon  so  much  trouble. 

Lord  Radnor.  Whether  his  lordship  knowtf 
from  conversation  with  the  lady  at  the  bar^  that 
she  was  married  to  tbe  earl  of  Bristol  ?    ' 

Lord  Borrtngtoii.  My  memory  1  have  (bond, 
by  long  experience  to  be  ii  very  erroneous  one, 
and  especially  with  relation  to  things  past  lonff 
ago.  To  the  best  of  my  memory  and  belidj 
the  dachess  has  never  honoored  me  with  atiy 
ooBvenatioii  on.  the  snlQect  ftr  iii«iy»  vauaif 
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jmn  past;  I  beUete  I  might  lay  for  abpYe 
twenty  yean  put.  And,  my  lords,  that  being 
4be  oaae,  I  muat  anawer  that  qneaHon  Tery 
doabtfolly :  bat  afler  the  aolutioo  which  the 
learned  counsel  has  given  to  my  doabt8»  I  mean 
not  to  conceal  any  thing  from  your  lordships. 
Thinking  it  right  to  be  exammed,  t  tbiok  it 
light  to  give  frank  answers,  and  any  doubt  in 
aojF  thing  I  aay  will  arise  from  my  not  remem- 
bering well  the  circumstances.  The  duchess 
of  Kingston,  many  (I  should  not  say  too  much 
if  J  was  to  say  thirty)  years  ago,  did  entrust 
with  a  circumstance  in  her  life,  relative  to 


an  engagemeol  of  a  matrimonial  kind  with  the 
aarl  of  Bristol,  then  Bfr.  flervey. 
«  Lord  Radnor.  Whether  his  lordship  under* 
ntood,  that  that  matrimonial  engagement,  which 
had  already  passed,  was  a  marriage  ? 

Lord  Barrington,  I  understood,  there  had 
been  a  matrimonial  engagement  entered  into ; 
hut  whether  it  amounted  to  a  legal  marriage 
or  not,  I  am  not  lawyer  or  civilian  enough  to 

.  Lord  Radnor,  Did  bis  lordship  ever  under- 
atand,  that  there  was  issue  of  that  marriage  ? 

Lord  Barrington.  Upon  my  word  I  cannot 
■ay;  I  do  not  know  that  the  duchess  ever 
uade  any  communication  of  that  sort  to  me, 
I  ha4  heard  of  it  in  the  world,  but  I  do  not 
know  that  the  duchess  ever  communicated  to 
me  the  circumstance  of  her  having  had  any 


Lord  Radnor.  Does  bis  lordship  know  any 

'  tiling  of  a  bond  entered  into  on  the  part  of  the 

prisoner  at  the  bar,  of  late  years,  relative  to 

the  auppression  of  evidence,  or  the  payment  of 

coats  of  suit  in  the  Ecclesiastical  Court  ? 

Lord  Barrington,  I  never  had  the  least  com- 
munication from  the  duchess  of  ELiogston,  or 
from  any  person  relative  to  any  thing  of  the 
kind;  I  do  not  recollect  thai  I  ever  heard  of 
any  auch  thing  even  in  the  woHd;  and  the 
ducheas  of  Kingston  haa  never  communicated 
to  me,  in  the  course  of  her  life,  to  the  best  of 
4iy  memory  or  belief,  any  thing  which  was,  at 
the  time  she  was  pleased  to  communicate  it  to 
me,  in  the  least  a  deviitEon  from  the  strictest 
rales  of  virtue  and  religion [Ordered  to  with- 
draw. V-My  lords,  is  it  too  much  to  beg,  that 
what  I  have  said  at  the  bar  may  be  read  over 
to  me?  Part  of  it  is  of  a  nice  nature ;  I  may 
ll^ve  expressed  myself  improperly ;  the  writer 
•may  have  taken  it  down  erroneously :  1  should 
be  glad  to  have  it  read  over  to  me,  that  I  may 
correct  it  in  your  tordships'  pre8ence.-*[Here 
the  universal  voice  was  <  Read,  read  !'  hut  lord 
Harrington  spared  the  Honae  the  trouble,  by 
addressing  himself  to  their  lordships  as  fol- 
lows:]—My  lords,  I  find  by  the  Clerk,  that  the 
part  which  la  of  the  nicest  kind  with  reladon  to 
me,  wherein  I  expreased  the  difficultiea  and 
fcelings  1  bad  on  the  subject  of  queetions  that  1 
thought  I  ought  not  to  answer,  and  why  and  oo 
what  groundl  have  ainoe  thought  it  my  duty, 
ttnderstanding  that  my  oath  obligee  me  to  it, 
fe  give  my  anawers ;  1  find,  my  lorda,  that 
girt  bu  Dot  been  taken  down  by  the  Clerks  and 


therefore  I  shall  give  your  kNTdshipa  M  further 
tronbJe. 

Mr.  Dunning,  M  v  lords,  we  desire  next  to 
produce  Mrs.  Judith  Phillipa. 

Mrs.  Judith  PhilUpg  sworn. 
Examined  by  Mr.  Dunning. 

Yon  were  the  widow  of  Mr.  Amis,  were  yoa 
not?— Yes. 

Mr.  Amis  waaparaon  of  the  pariah  of  Lain- 
ston  in  Hampshire?— Yea. 

Did  you  know  a  family  of  the  naaie  of 
Merrill?— 1  did. 

Was,  or  wss  not,  Mr.  MerriU's  bonse  in  that 
pariah  ?— It  was. 

How  long  since  did  your  hoobaod  die?—- 
Seventeen  yeara  ago. 

Do  yon  know  the  lady  at  the  bar  ?— Very 
well. 

How  long  have  you  known  the  lady  at  the 
bar?— About  thirty  years. 

Were  you  privy  to  her  flMurriage  in  your  hna- 
band*8  life-time  ? — I  waanot  at  the  wedding; 
but  I  heard  ray  husband  say,  he  married  them. 

A  Lord,  That  is  not  evidence. 

Mr.  Dunning.  Had  you  not  any  other  means 
of  knowing  that  fact  from  the  lady  at  the  bar 
herself  ?— Mrs.  PhiUipt.  Yea. 

Do  you  remember  the  Udy  at  the  bar  com* 
ing  to  Winchester?— Very  well. 

When  ?— She  came  about  the^  middle  of  Fe- 
bruary, 1759. 

Was  that  in  your  husband's  life- time,  or 
since  his  death?— In  my  husband's  life-time. 

Was  it  long  before,  and  how  long  before 
Mr.  Amis's  death  ?— Six  weeks.     . 

What  was  the  occasion  of  the  lady's  visit  to 
Winchester  ?— For  a  register  of  her  marriage. 

If  \ou  recollect  any  particulars  of  vvbat 
passed  upon  that  occaaion,  state  them. — She 
came  to  the  Blue  Boar  in  Kingsgate-street, 
Winchester,  and  sent  for  me  by  six  o'ck»ck  in 
the  morning.  When  I  went  to  her,  she  asked 
me  if  J  thought  Mr.  Amis  would  give  her  % 
register  of  her  marriage  ?  1  told  her,  I  thought 
he  would.  Then  I  asked  her  to  my  house; 
and  when  ahe  came,  she  asked  me  to  go  up 
with  her  to  Mr.  Amis,  and  ask  if  he  would  aee 
her  and  give  her  a  register  of  her  marriage? 
I  went  op  to  Mr.  Amis,  and  told  Mr.  Amis 
what  the  lady  had  desired.  Mr.  Amis  desired 
to  see  the  lady.  Then  I  came  down  and  told 
her,  that  Mr.  Amis  at  that  time  was  confined  to 
bis  bed.  Tbe  lady  went  to  Mr.  Amis,  and  told 
Mr.  Amis  her  request.  Then  Mr.  Merrill  and 
the  lady  consulted  together  whom  to  aend  for, 
and  they  desired  me  to  send  for  Mr.  Snearing^ 
the  attorney.  I  did  send  Aw  him;  and  during- 
the  time  the  meaaenger  was  gone,  the  lady  con* 
cealed  heraelf  in  a  closet:  she  said,  ahe  did  not 
care  that  Mr.  Spearing  abould  know  that  she 
was  there.  When  Mr.  Spearing  came,  Mr. 
Merrill  produced  a  sheet  of  stamped  paper, 
that  he  brought  to  make  the  register  upon. 
Mr.  Spearing  said,  it  would  not  do,  it  roust  bo 
a  book,  and  that  the  Udy  must  be  at  tlie  making 
of  it.    Then  I  vent  to  the  closet,  and  tokl  tka 
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kdv.  Tbeo  Ui#  hdy  «anM  t»  Mr.  SpnriDSf, 
Mid  Mr.  Spearing  toM  ik»  My  a  sheet  of 
atamped  paper  would  not  do,  it  mwst  be  a  book. 
Tbeo  Ibe  ladr  dcttred  Mr.  Speariaf^  to  go  and 
buy  one.  Mr.  Spearing  went  and  bought  one, 
and,  when  brought,  the  register  waa  made. 
Then  Mr.  Amis  delivered  it  to  tlie  lady.  The 
lady  thanked  him,  and  said  it  might  be  an  huo- 
dred  thousand  pounds  ill  her  wayi  at  the  same 
time  she  added,  that  she  bad  had  a  ohild  by 
Mr.  Hervey,  and  that  it  was  a  boy,  but  that  it 
was  dead ;  and  that  she  had  borrowed  an  hun- 
dred pounds  of  her  aunt  Hanmer  to  buy  baby 
things.  Before  Mr.  Merrill  and  the  lady  leA 
my  house,  the  lady  sealed  up  the  register,  and 
gave  It  to  roe,  and  desired  1  woohl  take  caie  of 
It  until  Mr.  Amis's  death,  and  then  de^ifer  it  to 
Mr.  Merrill. 

Did  it  accordingly  remain  in  yoor  hands 
linlil  your  husband's  death,  and  did  you  then 
deliver  it  to  Mr.  Merrill  ?— 1  did. 

Do  you  recollect,  whether  Mr.  Merrill  ac- 
companied the  Isdy  from  the  time  yoo  first  saw 
her  m  Winchester  to  your  husband's  house, 
or  did  Mr.  Merrill  join  them  aflerwards  when 
they  were  there  f^He  joined  them  afterwards. 

uo  you  remember,  whether  any  other  entry 
vaa  then  made  in  this  register-book,  besides 
the  entry  of  this  marriage?— I  don*t  remem* 
her  any. 

Do  you  recollect  to  have  seen  any  thing  of 
the  lady  at  the  bar  since  your  husband's  death? 
— Jrlany  times. 

Do  you  recollect  any  conversatMu  thai  has 
passed  between  you  at  any  of  those  times?— 
After  I  had  delivered  the  register  to  Mr.  Mer- 
rill, I  waited  upon  the  lady  at  her  bouse  al 
Knightsbrid^e,  and  found  her  in  the  garden.  1 
told  her,  I  had  delivered  the  register  to  Mr. 
Merrill.  She  thanked  me  for  it ;  and  desired  I 
would  take  no  notice  of  it :  at  the  same  time 
she  said  Mr.  Swino  was  in  the  garden,  and 
hoped  I  would  take  no  notice  to  him  of  the 
affair. 

Dq  you  tecolleot  any  further  coMversaUoa 
about  this  book,  after  Mr.  MerriU'a  death,  with 
the  lady  ? — I  was  once  a-fisbing  with  the  Udy , 
and  she  told  me  some  things  that  had  pasaed  in 
the  family.  She  told  mc^  that  Mrs.  Batluvst 
bad  used  her  very  ill,  for  she  bad  got  all  the 

Kliera  Mr.  MerriU  had  of  her's  at  the  time  of 
deaths  Upon  which  1  asked  her,  what 
was  Uoome  of  the  register?  She  told  mt  the 
minister  of  the  parish  had  it. 

Was,  or  waa  .Mt,  the  Mrs.  Bathurst  you 
haye  spoken  of,  the  daughter  of  that  Mr.  Mer- 
rill  ? — She  was. 

Do  you  recolleet  aay  other  oonversatMn 
with  the  hidy  at  the  bar,  after  her  marriage 
with  the  duke  of  Kingston  ?— Yea  ;  I  watted 
opeo  her  u  ArUngtoa-street,  after  her  marriage 
with  the  duke  of  Kingston.  She  said  to  me. 
Was  it  not  very  ffood-natured  of  the  duke  to 
marry  an  old  maid  ?  1  looked  her  in  Uie  face 
and  scMled,  hot  sakl  notbiag  then.  She  asked 
me,  if  Mr.  Hervey  had  sent  to  me  al  the  tune 
•fbertnal?  1  said  he  had  not  atsl  Is  mc. 

VOL.  XX. 
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[The book  shewn  to  the  witness]  Can  you 
be  sure,  whether  that  is  the  book  you  have 
beea  speaking  of  ?— I  ^m  very  sure. 

1  believe  there  are  the  vestiges  of  the  seals 
about  it  still  ?^There  are. 

Where  it  wss  sealed  up  ?— Yes. 

Look  at  the  entries  in  the  book ;  are  they  not 
your  huabaad's  writing?  and  were  they  not 
made  in  your  presence  ?— They  are  my  hus- 
band's hand^-wriling,  and  they  were  made  in 
my  presence. 

They  were  made  likewise  in  the  presence  of 
the  lady  at  the  bar,  were  they  not  ?— They 
were. 

Clerk  reads : 

'  Marriages,  births,  and  burials  in  the  parish 
*of  Lainsloa.    Sdof  Augubt,  Mrs.  Susannah 

<  Merrill,  reliet  of  John  Merrill,  om].  buried^ 

<  4tb  of  August  1744,  married  the  honourable 
*  Angustns  Hervey,  esq.  in  the  parish  church 

<  of  Lainston,  to  Miss  Eliaabetb  Chodleigb, 

<  daughter  of  colonel  Thomas  Chudleigh,  late 
'  of  Chelsea  College,  deceased.  By  ma 
'  ThoDMS  Amis.' 

Mr.  Dimning.  My  lords,  1  have  done  with 
this  witness. 

Lord  High  Steward,  Woald  the  counsel 
for  the  prisoner  atk  this  witness  any  qnestions  F 

Mr.  Marufidd.  I  should  be  gfad  first  to  see 
the  book.— I  would  wish  lo  know  by  what 
means  you  now  subsist?  what  support  you 
have  ?~Mrs.  PkilUpg,  Upon  my  own  private 
fortune. 

Where  do  you  live  P-*-At  Bristol. 

Is  voor  husband  living  or  dead?— rAKve/ 

What  employment  was  he  in,  before  be  lived 
at  Bristol  upon  his  fortune? — He  was stewant 
to  the  duke  of  Kingston,  and  a  grasier. 

Was  he  not  turned  out  of  the  service  of  the 
duke  bf  Kingston?*-!  betieve  he  was  not 
turned  ont 

Do  not  you  know,  whether  he  was  or  not  f 
—He  wrote  a  letter  to  the  duke,  and  desired  to 
leave  him. 

Do  you  know  then,  that  he  was  not  tumetf 
out  ?— Yes. 

Had  be  been  threatened  to  be  turned  out,  be* 
fore  he  sent  that  letter?— Not  that  ever  I 
heard  of. 

Had  your  husband  bad  ang  dilleiences  or 
disputes  with  the  duke  of  Kingston  ?— No,  not 
that  I  know. 

Was  his  reason  then  for  quittinflr  the  service 
of  the  duke  of  ,Kingilen  merely  bia  own  in- 
dinatioa,  withisut  any  particular  reason  or 
cause?— He  thought  tne  duke  looked  cool  upon 
him:  for  what  reason  he  could  not  tell. 


Had  the  duke  ever  expressed  any  cause  of 
dialiketo  him  ?— Not  that  I  know  of. 
How  hmg  have  you  left  Bristol  ?— About  four 


Where  have  you  lived  ?->Som#«tiiief  in  one 
pUce,  som^eChnes  ia  anoche»« 
.  In  what  plMcsf—^melimes  at  the  Turf 
coflfee-house,  sometimes  in  St.  Mary •Azo. 
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How  ttiach  of  (be  time  %i  the  Torf  ooffee- 
lioiwe  ? — I  really  cannot  say  exactly. 

You  are  not  aaked  as  to  a  week.  Hate  yon 
li?ed  there  the  greater  part?— The  greater 
part. 

Who  has  sopported  you  at  the  Turf  coffee- 
house ? — Oursetf  es. 

Have  yoa  paid  the  expences  of  year  support 
there  ?— That  I  do  not  know  any  thing  of. 

Do  you  not  know,  that  the  whole  ofyour  ex- 

rce  at  the  Turf  coffee-house  is  to  be  defrayed 
^  the  prosecutor,  Mr.  Evelyn  Meadowsf— I 
4o  not  know  it  is. 

Have  you  not  understood  so?— 1  have  not 

Nor  do  you  believ^  it  T—t  cannot  tell  what 
to  believe,  or  what  is  to  be  done. 
'  Cannot  you  tell,  whether  yon  believe  that 
Voor  expences  at  the  Turf  coffee-house  are  to 
be  defrayed  by  Mr.  Meadows  f^No,  I  do  not. 
I  do  not  know  any  thing  of  that. 

Do  you  not  know,  by  whom  you  expect  the 
expence  of  your  support  at  the  Turf  coffee- 
house is  to  be  pud  ?— 1  do  not  know  by  whom 
it  is  to  be  paid. 

Ha? ejroo  seen  Mr.  Evelyn  Meadows  at  the 
Turf  coffee-  bouse  ?— 1  have. 

How  often  may  you  have  seen  that  gentle- 
man there  ?— I  cannot  tell. 


Many  tiroes,  or  only  once  or  twice  ? — I  may    made. 


have  seen  him  twice  or  three  tiroes, 

-  Have  you  not  seen  him  oflener  than  that, 

there  P-~I  have  seen  bim  frequently  in  the 

yard. 

Have  you  not  had  frequent  conversations 
with  him  ?— Not  frequent. 

Have  you  not  conversed  with  him  sometimes 
at  the  Turf  coffee- honso,  sometimes  at  other 
places  ?-*No  where,  but  at  the  Turf  coffee- 


W  ho  has  been  present  at  such  conversations  f 
«»4|fy  husband. 

Who  else  P— No  one  else. 

Has  not  Mr.  Fozard  been  present  at  some 
tf  these  conversations  P— Never. 
"  Have  you  not  been  at  Mr.  Fozard's  bouse 
with  Mr.  Meadows  P— Never;  by  accident  on 
Cbristmas^lay  I  called  at  his  door,  and  be 
Vas  there. 

Were  you  in  company  with  Mr.  Meadows  at 
Wr.  Fozard's  P— I  was. 

Does  Mr.  Fozard  assist  Mr.  Meadows  in  the 
Qourse  of  this  prosecution  P—1  know  nothing 
^  that.  ^ 

^  Do  not  you  know,  that  Mr.  Fozard  has  as- 
sisted  Mr.  Meadows  in  looking  out  for  wit- 
nesses P-^1  don't  know  any  thing  about  it. 

Have  you  net  yourself  been  present  at  con- 
lersations  with  Mr.  Fozard  about  this  prose- 
cution P— Nothing,  but  what  was  merely  ac- 
Oldental.  .  "^ 

How  often  has  that  accident  happened,  that 

Xou  have  been  present  at  conversations  with 
Ir.  Fozard  about  this  prosecution  P— I  never 
was  at  Mr.  Fozard's  but  twice. 

Has  Mr,  Foz«<nI  been  at  the  Turf  coffee- 
bouse  with  yottP— He  cauio  ^  met  Mr.  Fhil- 
lips«  whan  he  had  the  gout. 


How  often  might  Mr.  Fozard  visit  you  nt 
the  .Turf  coffee-house P — He  came  to  see  Mr* 
Phillips,  but  not  me. 

How  often  might  he  visit  Mr.  Phillips  there  P 
—About  three  times. 

Have  you  ever  met  Mr.  Fozard  at  any  other 
places  besides  the  Turf  coffee-house  and  hia 
own  house  ?— Never. 

Do  you  know  of  any  promise  made  to  you 
or  your  husband  of  any  benefit  or  advantage 
dependiiijg^  upon  the  event  of  this  prooecntkiDP 
-*None  in  the  world. 

Did  you  never  hear  of  any  such  promise  be- 
ing msde  to  you  or  your  husband?— Never. 

Have  you  never  said,  that  any  such  promis* 
or  offer  was  made  P— Never,  nor  it  never  was. 

Have  you  never  said  any  thing  to  that  pur- 
pose P — No,  never  to  any  body. 

Have  you  nerer  made  any  mention  of  any 
kind  of  benefit  or  advantage  you  were  to  receivoi' 
from  the  evidence  you  should  give  on  this  pro* 
secution  ?— Not  in  the  least ;  i  don't  want  it, 
nor  wish  it. 

Did  I  understand  you  right,  when  you  said, 
that  at  the  time  of  the  entry  of  the  marriagw 
in  this  register  no  other  entry  was  madeP— f 
don't  remember  that;  1  remember  very  wdt 
standing  at  the  bed's  teet  when  the  register  was' 


Do  not  yon  know  whether  any  other  entry 
was  miide  at  that  lime  P—1  don't,  for  i  was 
backwards  and  forwards  in  the  room. 

How  come  yoa  then  to  know,  that  the  re- 
gister of  thiarmarriage  was  made  in  the  book  at 
that  time  f— I  saw  it. 

Did  you  read  it  at  that  time  P— I  heard  Mr. 
Amis  read  it. 

Did  you  hear  him  read  any  thing  else  be- 
sides the  entry  of  the  marriage  P— Nothing  but 
that,  for  I  was  going  backwards  and  forwards 
in  the  room. 

Do  you  know  nothing  at  all,  whether  any 
thing  else  was  entered  Mides  that  at  the  time 
of  the  marriage?— 1  did  not  see  any  thing  but* 
that ;  though  it  might,  as  I  was  going  Nek- 
wards  and  forwards. 

Did  you  see  the  entry  of  the  marriage  in  tfas 
book?- -I  did. 

If  you  saw  tbst,  must  not  you  have  seen 
whether  there  were  any  other  entries  maifo  oo 
the  same  leaf  P— -I  heard  it  read  ;  1  never  saw 
it  afterwards  but  when  the  lady  sealed  it  up. 

Did  not  vou  take  notice  that  there  wen»«^er 
entries? — 1  did  not. 

You  took  notice  of  nothing  opon  the  paper 
but  the  entry  of  this  marriage  ?-^Of  nothmg 
else 

Did  you  keep  the  pap«r  long  enough  before 
you,  or  did  the  lady  at  the  bar  keep  the  book 
long  enough  before  her,  for  her  to  see  whe- 
ther what  she  heard  read  was  written  on  the 
paper  P— She  held  it  in  this  manner  (describiiig 
the  manner)  open,  and  I  saw  it  as  I  stood  by 
her :  1  did  not  read  it,  but  heard  it  read. 

Did  all  the  persons,  who  were  present,  bear 
what  was  saio  about  the  hundred  pounds  lenl 
by  Mis,  HanoierP— No,  they  did  aot;  tbft- 
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lady  said^be  had  borrowed  100/.  of  her  aant 
Mrs.  Hanmer  to  buy  baby  thinp^s. 
'  Who  did  the  lady  tell  that  tuf— To  Mr. 
Amis  and  to  roe. 

Did  she  speak  it  loudly  or  aoflly,  or  how  ? — 
She  spoke  it  as  she  was  sitting  by  the  jied-side 
talking  to  Mr.  Amis. 

*  When  did  yoa  teU  any  body  of  soch  re- 

r'ster  P — I  really  cannot  say  exactly  wheOi  but 
have  said,  1  bad  it  in  my  possession. 

When  did  you  first  mention  it?— 1  cannot 
tell. 

Was  Mr.  Merrill  present  at  the  time  when 
this  entry  was  made  in  the  register?— He 
was. 

Was  he  in  the  room  the  whole  time  that  this 
con?ersation  passed,  that  you  haTe  mentioned, 
of  lending  100/.  by  Mrs.  Hanmer?— No,  he 
was  not. 

Did  Mr.  Merrill  come  with  the  lady,  or  the 
lady  before  him,  or  without  him  ?— The  lady 
before  him,  for  Mr,  Merrill  was  gone  to  Lain- 
stoo  to  his  seat. 

When  Mr.  MeniR  catne,  did  not  the  lady 
f-epeat  the  conversation  that  had  been  about  the 
<rhild,  and  the  hundred  pounds  ?— There  was 
nothing  of  that  said  before  Mr.  Merrill. 

Was  any  thing  said  about  making  any  other 
entry  In  the  register,  besides  that  of  the  mar- 
riage P— Nothing  that  I  heard. 

When  did  Mr.  Merrill  come  into  the  room ; 
before  the  entry  waa  made  in  the  book,  or 
aUer?— Before. 

*  Was  Mr.  Merrill  in  the  room  at  the  time 
that  it  was  made? — He  was. 

.  Who  was  it  brought  the  staiiiped  paper  ? — 
Mr.  Merrill. 

Was  Mk  Merrill  in  the  room  when  the  lady 
concealed  herself,  as  you  have  said? — He  was. 

Who  else  wss  in  the  room  P—'No  one  except 
myself. 

Now  look  at  the  book.— I  know  the  hand 
perfectly  well. 

Is  the  whole  of  that,  which  is  written  on  that 
leaf,  the  writing  of  your  husband  ? — It  is. 

*  Yon  have  said  that  you  went  to  Arlington- 
street  ;  can  you  name  any  person  that  you  saw 
there  ?— No  one  was  in  the  room,  when  1  went, 
except  the  lady. 

Can  you  n*me  any  person  that  saw  you 
there?— Only « a  servant  for  some  tio^e,  and 
then  a  milliner  came. 

Can  you  name  those  persons  ? — I  can't ;  I 
don't  know  ihem. 

Can  you  name  neither  of  them  ?— The  ser- 
vant was  Fozard. 

Can  you  name  no  other  servants  that  you 
saw  there? — No;  I  had  an  inflammation  in 
my  eye,  and  the  lady  was  exceedingly  kind  to 
me :  she  ordered  an  egf  to  be  boiled  for  roe, 
and  Fozard  brought  it,  in  order  that  it  might 
be  opened  and  laid  on  my  eye. 

Can  you  name  any  other  servants  whom  you 
vawthere?— I  donVremember. 
^  Lord  Camden.   My  lords,  I  observe  in  the 
^tjry  of  the  register  the  words  •  w«s  married' 
itfe  itnick  through '  witfi  a  black  lia« ;  1  want 
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to  know  of  the  witness  whether  she  can  ac-  , 
count  for  that  stroke  ?— Mrs.  Phillips.  1  cannot 

Mr.  Dttnning.  It  is  a  repetition.  There  il 
marriage  written  in  the  margin.  *  Augnst  the 
84th,  married.'  The  entry  then  proceeds, 
*  The  honourable  Augustus  Hervey,  esq.  was 
married  ;'  which  being  a  repetition,  I  suppose 
they  struck  thiit  through  with  a  black  line. 

Lord  Camden,  I  believe  it  is  so. 

Mr.  Dunning.  If  your  lordships  please,  thf 
next  witness  to  be  called  is,  the  rev.  Mr.  Ste- 
phen Kenchen. 

The  Rev.  Mr.  Stephen  Kenehen  sworn. 
Examined  by  Mr.  JOunning, 

Mr.  Dunning.  You  succeeded  Mr.  Amis  in 
this  church  at  Lainston,  I  believe  ?'-^Kenchen. 
I  did. 

When  did  you  first  see  that  book  that  he  baa 
in  bis  hand,  and  how  did  it  come  there?— The 
first  time  that  1  saw  the  book  was  after  the 
death  of  Mrs.  Hanmer,  aunt  to  Mr.  Merrill, 
who  was  buried  in  the  vault  of  that  little 
church. 

By  whom  was  that  book  produced  to  yoo, 
and  for  what  purpose?— In  order  to  register 
Mrs.  Hanmer's  burial. 

By  whom  ?— By  Mr.  Merrill. 

Did  you  accordmgly  make  an  entry  of  the 
burial  of  Mrs.  Hanmer  ?— 1  made  an  entry  of 
the  burial  of  Mrs.  Hanmer. 

What  then  became  of  the  bookP^Mr.  Mer« 
rill  iikmed  it  back  again  to  bis  own  house. 

When  did  you  next  see  the  book  ?— At'tha 
death  of  Mr.  Merrill. 

Bv  whom  was  the  book  then  produced  to 
your— I  cannot  say ;  either  Mr.  or  Mrs.  Ba« 
thdrst,  or  in  the  presence  of  them  both. 

Did  you  then  make  an  entry  of  the  burial  of  n 
Mr.  Merrill  ?— I  did. 

What  then  became  of  the  book?— I  have 
had  it  in  my  possession  ever  since. 

Mr.  Dunning.  My  lords,  I  shall  ask  no 
more  questions  of  this  witness*. 

L.  H.  S.  Mr.  Wallace,  would  yoa  aak  this 
witness  any  questions  ? 

Mr.  Wallace,    1  have  no  questions  to  put  to 
this  witness. 
^  Mr.  Dunning,  If  your  lordships  please,  we 
will  now  call  the  reverend  Mr.  John  Dennis.  ' 

The  Rev.  John  Denni$  sVrom. 
Examined  by  Mr.  Dunning, 
Mr.  2>tiniiiRg.  Look  at  that  book.    .Wer« 

Cm  acquainted  with*  the  hand-writing  of  th« 
te  Mr.  Amis?  You  knew  Mr.  Amis,  I  pr»* 
sume  ?— Dennti.   I  knew  him  perfectly  well. 

Do  you  know  his  hand- writing  when  yoa 
see  it?— I  have  seen  his  hand- writing  often; 
as'succeeding  him  in  the  living. 

Did  you  ever  see  him  write  ?— I  have  aeen 
him  wnte,  but  not  often. 

Look  at  that  band-writing ;  tell  me  whetbcv 
yoa  believe  the  two  entriea  in  th^^^rt  page  of 
that  book  are  hia  hand-w»i4iiig;-^Yes,  parti^ 
cnUriy  hia  ji»aic,TlioflMS  Ania,  secma  vciy 

much  so. ; 
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.  Do  you  believe  it  to  be  bis  hand -writing  ? 
I  he^eve  tfae  whole  to  be  hit  h«Dd-wriliBr. 
[Orilered  to  withdraw.] 

Mr.  Dunning.  I  do  oot  know  whether,  on 
the  part  of  tb«  firkooer,  they  mean  to  put  iia  on 
the  pro?ing,  which  it  is  necessary  for  us  to  do 
if  they  require  it,  the  marriage  with  the  duke  of 
Kingston. 

Mr.  Wallace,  We  are  ready  to  admit  that 
fact.  There  is  no  doubt  of  her  being  mar- 
ried by  the  ficence  of  the  archbishop  of  Caa- 
terbnry. 

Mr.  Dunning.  Yo«  will  give  us  the  date. 

Mr.  Wallace.  Mention  wiMt  the  day  is. 

Mr.  Dunning.  The  8th  of  March  1769, 1 
understand. 

Air.  Dunning.  My  lords,  we  are  DOjw  going 
to  prove  a  caveat  entered  by  the  lady,  upon 
Ihe  apprehension  of  a  avit  intended  to  be  instt- 
teied  by  Mr,  Hervey  i«  the  Spiritual  Cewt. 

Mff.  Jamei  awom, 

Mr.  Diinntn^.  Do  you  know  any  thing  of 
the  caveat  entered  at  Doctors'  Commons  on  the 
part  of  the  lady  at  the  bar  ?— Jeme«.  Yes,  the 
caveat  is  entered  in  this  book  (producing  it). 

la  that  the  proper  book,  in  which  sucb  en- 
tries ought  to  be  made?— It  is. 

The  Caveat  was  read  by  the  Clerk,  and  is  as 
follows:  *  The  18th  of  August  1768.    Let  no 

•  citation,  intiroation,  or  other  process,  or  any 

•  letters  of  re^quest  for  the  same,  to  any  other 

•  jndge  or  jurisdiction  whatsoever,  issue  under 

<  the  seal  of  this  Court  at  the  suit  or  instance 

•  of  the  honourable  Augustus  John  Hervey,  or 

•  j!^w  brother,  against  the  honourable  Elizabeth 

•  Chudleigh,  spinster,  of  any  cause  or  suit  ma- 

<  tnmonial,  without  due  notice  being  given  to 

•  Mr.  Nathaniel  Bishop,  proctor  for  the  said 

•  honourable  Elizabeth  Chudleigh,  who,  on  his 

•  being  warned  thereto  before  the  judge  of  this 

•  Court,  or  his  lawful  surrogate,  will  be  ready 

•  bv  himself  or  counsel  to  shew  Just  cause  of 

•  this  same  Caveat,  and  why  no  such  process 

•  or  letters  of  requeai  should  issue  thereupon.' 

Mr.  Wallace.  The  witness  meiely  produces 
the  book ;  he  knows  nothing  of  the  fact  of  the 
entry  being  made. 

James.    I  know  Mr.  Bishop's  clerk's  hand ; 
this  is  his  hand-writing. 
'   Mn  Dunning.     Perhaps  the  witness  may 
Wiow,  that  Mr.  Bishop  was  the  proctor  em- 
ptoyed  by  the  laihr  in  tfae  oourseof  that  suit? 

James.  I  have  beaid  so. 

Alt.  Oen.  That  appears  on  the  record  they 
have  pvt  m.  ^ 

Mr.  Dunning.  I  undenUnd,  that  it  is  the 
pleasure  of  some  of  your  lordships,  that  we 

•^'i  ^■"•"'"W-  *«t  ■»  »«•  of  the  lords 
wish  for  the  proof,  we  wiU  examine  it. 
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The  Reverend  Mr.  James  Trebe^k  sworn. 

Mr.  Dunning.    Be  so  good  as  find  the  re- 
gister of  the  marriage  of  titb  duke  of  Kingston. 

Mr.  Treheck  points  it  out 

Clerk  reads.  <  N»  9a.    Marriages  in  Marcli 

*  1769.  'N''  92.  The  most  noble  Evdyn  Pier- 
'  repoot,  duke  of  Kingston,  a  bachelor,  «nd 
Mhe  honourable  Elizabeth  Chudleigh  of 
« KnighUbridge,  in  St  Margaret's  Weatmin- 

*  ster,  a  spinster,    were   married    by  speciai 

*  licence  of  the  archbishop  of  Canterbury 
*this  8th   bf  March  1769,  by   me  Samuel 

*  Harpur,  of  the  British  Museum.    This  mar^ 

*  riage  was  solemnized  between  us, 
*  Kingston, 

<  EUZABCTH  CaUDLKMH,* 

*  |n  the  presence  of 

*  Nashah, 

'  WiLUAM  Yeo, 

*  A.  K.  F.  GiLBSBT, 

*  James  Larochb,  joo* 
^  Alice  Yeo, 

*  S.  Ross  Macktbi 

*  Jt.  R.  A.  Larocrb» 

*  ARTBVft  COLLIBR9 

*  C.  Masham.' 

Mr.  Dunning.  I  am  desired  to  apprize  yonr 
lordships  of  a  tact,  which  may  or  may  not  be 

E roved,  il'tliougbt  necessary.  Your  lordships 
ave  heard  in  the  evidence  of  the  last  woman 
an  account  of  a  certain  Mr.  Spearing,  who  was 
present.  That  Mr.  Spsaring  could  not  be 
found.  He,  though  mayor  of  Winchester,  is 
now  found  to  be  amusing  himself  somewhera 
or  other  beyond  sea,  God  knows  where.  Wo 
have  witnesses  to  give  your  lordships  that  ac- 
count, if  your  lorcships  think  it  necessary.— 
Will  your  lordships  now  please  to  hear  the 
reverend  Mr.  Uarpur  ? 

The  Reverend  Air.  Harpur  sworn. 

Mr.  Dunning.  Did  you  perfom  th*  mar* 
nage  ceremony  between  these  partiesf— Mr. 
Harpur.  Yes. 

Mr.  Dunnitig.  At  the  time  menttoned  in  the 
register  P—Mr.  Harpur.  Yes. 

L.  H.  S*  Have  you  any  note  witnesses  to 
produce  ? 

Mr.Dunmng.  We  don't  judge  it  neceMy 
to  offer  to  yonr  lordships  any  more  eridcace  in 
this  stage  of  the  busineis.  If  i4  should  bcoome 
so,  we  reserve  to  ourselves  the  right  of  eEamin« 
ing  them  herealW. 

Mr.  Wallace.  1  beg  Mrs.  Phillips  may  be 
called  to  the  bar,  that  a  leUer  may  be  prodeoed 
to  her,  and  tliat  she  may  say  whether  il  is  her 
hand-writing^. 

Mrs.  mi^t  caUed. 

Mr.  Wallace.  U  tirat  your  hand- wrf tu^  ?^ 
Mrs:  Phliips.   The  name  is  my  hand-writtag, 

Mr.  Wallace.  U  that  your  letter  f— Mrs, 
FkilUps.  U  is  my  letten 
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A  Letteb  from  3vum  Pnnxips  to  ber  grace 
the  diicheit  of  Kiogsloa  read. 

*<My  lady  dncheas;  I  write  your  grttce* 
tbis  letter.-^My  heart  bat  ever  been  firmly  at* 
tacbed  to  your  grace's  iotereat  and  pleasure, 
abd  my  utmost  wish  to  deserve  your  faTour  and 
countenance.  Suffer  me  not  then  in  my  de- 
ciining  years  to  think  I  have  forfeited  that  fk- 
Tsur  and  protection,  without  intentionally  gt?- 
ng  the  most  distant  cause. 

**  May  1  entreat  vour  grace  to  accept  this  as 
a  sincere  and  bumble  snlmission  for  any  failure 
ef  respect  and  doty  to  your  grace ;  and  permit 
ne  most  humbly  to  emreat  vovr  grace's  kind 
mtercession  with  mv  lord  duke  to  continue  Mr. 
Phillips  bis  steward,  whose  happiness  consists 
only  in  acting  and  discharging  his  doty  to  his 
grace's  pleasure.  This  addittonai  mark  of 
your  grace's  goodness  we  hope  to  he  happy  in ; 
tnd  in  return,  the  remainder  of  our  lives  shall 
be  passed  in  gratitude  and  duty.  The  person 
who  carries  this  will  wait  to  receiye  your  grace's 
pleasure  and  commands  to  her,  who  remains, 
with  the  greatest  respect,  my  lady  duchess, 
your  grace's  most  dutiful  servant, 

-     «•  J.  PfflLLlPS." 

"  }Jovember  7,  irri." 

Ati.  Gen.  The  evidence,  your  lordships  will 
recolWct,  given  by  the  witness  was  in  answer 
to  a  question,  whether  her  husband  had  or  bad 
not  been  turned  out  of  his  place  ?  pointing  the 
question  so  as  to^  giv^  your  lordships,  and  to 
give  the  witness  to  understand,  that  they  meant 
the  circumstance  of  being  turned  out  of  his 
place  should  go  personally  to  the  discredit  of 
ber  husband,  and  also  imply  some  memory  of 
tbat  in  the  mind  of  the  wife.  The  witness,  in 
•oswer  to  that,  told  your  lordships,  with  re- 
spect to  such  part  of  it  aa  might  be  deemed  to 
relate  to  her  husband's  credit  in  the  business, 
that  he  had  resigned  bis  jilace  under  the  duke. 
The  letters  which  I  have  in  my  hand,  and  will 
just  state  to  your  lordships,  if  it  be  thought 
necessary  before  the  calling  of  the  witness,  H 
tbat  very  correspondence,  by  which  it  appeara 
tbat  he  did  aa  resign  his  employment  nader  his 
grace  into  his  grace's  hands.  He  wrote  to  his 
grace  at  Newmarket  from  Holm  Pierrepont. 
Th«  letter  is  dated  the  •  17tb  of  October  1771.' 
And  he  writes  thus : 

'*  I  have  ever  done  my  duty  witB  the  strictr 
est  regard  to  your  grace's  interest,  add  with 
the  most  perfect  respect.  1  have  dMided  ac- 
cepting a  good  settlement,  to  act  conformable 
to  your  grace's  pleasure,  which  her  grace  was 
pleased  to  promise  should  be  made  up  to  me, 
which  must  have  escaped  her  grace's  memory, 
as  1  have  since  had  my  rent  considerably  raised, 
•ad  am  much  concerned  to  observe  lately  your 
grace's  displeasure :  and  bein^  conscious  of  a 
faithful  discharge  of  my  duty,  I  must  be  un- 
justly represented  to  your  grace.  I  hope  your 
gtace  wilt  be  pleased  to  permit  my  delivering 
up  the  cbsrge  of  your  grace's  affairs,  which, 
u  an  honest  man,  I  oau  only  properly  keep, 


while  satisfied  myself,  and  honoured  with  your 
grace's  approbation,  &c.*' 

In  answer  to  which  be  received  tbii  letter  t 

"  Mr.  Phillips ;  Your  letter  came  to  me  at 
Newmarket.  After  what  has  passed,  there  is 
no  occasion  for  many  words.  Sherin  will  be 
at  Holm  Pierrepont  some  lime  next  week,  with 
my  orders  about  settling  your  business,  which 
f  natter  myself  you  will  readily  comply  with. 
"  I  am  your's,  &c.'* 

Att,  Gen,  I  believe  I  may  refer  to  yOat 
lordships'  memory,  that  Mrs.  Phillips  men^ 
tiooed  his  grace's  having  looked  coolly  on  her 
husband,  which  occasioned  his  resignation. 

A  Peer,  What  is  that,  Mr.  Attorney  Gto* 
neral,  that  you  have  been  reading  f 

Att,  Gen,  The  first  is  a  copy  of  a  letter  to 
the  dake ;  the  other,  the  duke's  original  an- 
swer. If  it  is  thought  material  euough  to  trou- 
ble your  lordships  with  it,  we  can  easily  prove 
that  tins  is  his  grace's  hand-writing,  and  this 
the  copy  of  his  grace's  letter,  which  was  all 
that  was  necessary.      [Adjourned  to  Monday* 


The  Fifth  and  Last  Dat. 

Mondavi  April  23. 

TheLords  and  others  came  from  the  Chamber 
of  Parliament  in  the  customary  order.  Pro- 
clamation for  silence  being  made  as  usual, 

The  Duchess  of  JTifi^sfoA  was  conducted  i6 
the  bar,  when  her  grace  addressed  the  Lords 
in  tlie  following  ternn : 

My  lords ;  This  my  respecffiil  address  will, 
f  flatter  myself,  be  favourably  accepted  by 
your  lordships :  my  words  will  flow  freely  ft-om 
my  heart,  adorned  simply  with  innocence  add 
truth.  My  lords,  I  have  suffered  unheard-of 
persecutions;  mv  honour  and  fame  have  beeik, 
severely  attacked  ;  I  have  been  loaded  with  ft' 
proaches ;  and  such  indignities  and  hardship^  . 
h&ve  rendered  me  the  less  able  to  make  my 
defence  before  this  august  assembly  against  • 
prosecution  of  so  extraordinary  a  nature,  and 
so  undeserved. 

My  lords,  with  tenderness  consider  how  diffi-  « 
Cult  IS  the  task  of  myself  to  speak,  nor  say  too 
little  nor  too  much.  Degraded  as  I  am  by  ad« 
versaries;  my  family  despised;  the  honour- 
able titles  on  which  1  set  an  inestimable  value, 
as  received  firom  my  most  noble  and  fete  dear 
husband,  attempted  to  be  torn  from  dse;  your 
lordships  will  judge  how  greatly  1  stand  ift 
need  of  your  protection  and  indulgence. 

My  lords,  were  1  here  to  pfead  for  lif)?;  for 
fbrtune,  no  words  from  me  should  heat  the  air: 
the  loss  [  sustain  in  my  most  kind  companion 
dud  affectionate  husband,  makes  the  former 
more  than  indiflferent  to  me ;  and,  when  it  shall' 
please  Almighty  ^od  to  call  m^  f  shall  wil- 
Kngiy  lay  that  burthe»  dttwn.  r  plead  befonf 
your  lordsbrps  for  my  fame  and  honour. 

My  lords,  logic  is  properly  di^ed,  and  well 
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tepreseoted  in  ibis  high  court.  It  is  a  taleot 
of  the  human  miad,  aui)  not  of  the.boil^,  and 
holds  a  key  which  signiBea,  that  logic'  is  not  a 
acieiioe  itself,  but  tlte  key  to  science.  That 
key  is  your  lordships' judicial  capacity  and  wis- 
dom. On  the  left  hand  is  represented  a  ham- 
roer,  and  before  it  a  piece  oflabe,  and  another 
of  pure  gold.  The  hammer  is  your  penetrating 
judgment,  which,  by  the  mercy  ot  God,  will 
strike  hard  at  false  witnesses  who  have  gi?eo 
evidence  against  me,  and  prove  my  intention 
in  this  pending  cause  as  pure  as  the  finest  gold, 
and  as  justly  distinguished  from  the  sophistry 
of  falnhood. 

My  lords,  your  unhappy  prisoner  is  bom  of 
an  ancient,  not  ignoble  family ;  the  women 
distinguished  for  their  virtue,  the  men  for  their 
valour ;  descended  in  an  honourable  and  unin- 
terrupted line  for  three  centuries  and  a  half. 
8ir  John  Chudleigb,  the  Ust  of  my  family,  lost 
his  life  at  the  siege  of  Ostend,  at  18  years  of 
•g^)  gloriously  preferring  to  die  with  his  co- 
lours in  his  bolflom,  rather  than  accept  of  qnarter 
from  a  gallant  French  officer,  who,  in  oom- 
i^assioitto  his  youth,  three  times  ofiered  him 
liis  life  for  that  ensign,  which  was  shot  through 

,  his  heart.  A  happ^  death  !  that  saves  the 
blusl^  he  would  now  feel  for  the  uabeard-of  in- 
juries and  dishonour  thrown  on  his  unfortunate 
kinswoman,  who  is  now  at  the  bar  of  this  right 

'  honourable  boose. 
.  His  lirrace  the  late  duke  of  Kingston's  for- 
tune, of  which  1  now  stand  possessed,  is  valu- 
able to  me,  as  it  is  a  testimony  to  all  the  world 
how  high  I  was  in  bis  esteem.  As  it  is  my 
pride  to  bare  been  the  object  of  aifection  of  that 
virtuous  man,  so  shall  it  be  my  honour  to  be- 
stow that  fortune  to  the  honour  of  him  who 
^ve  it  to  me;  well  knowing,  that  the  wise 
disposer  of  all  things  would  not  have  put  it  in 
bis  heart  to  prefer  me  to  all  others,  but  that  I 
should  be  as  faithful  a  steward,  as  I  was  a 
faithful  wife;  and  that  I  should  suffer  others, 
taiore  worthy  than  myself,  to  share  these  his' 
great  benefiu  of  fortune. 

BIy  lords,  1  now  appeal  to  the  feelings  of 
your  own  hearts,  whether  it  is  not  cruel,  that  I 
should  be  brought  as  a  criminal  to  a  public  trial 
for  an  act  committed  under  the  sanction  of  the 
laws ;— an  act  that  was  honoured  with  his  ma- 
jesty's moat  gracious  approbation;  and  pre- 
viously known  and  approved  of  by  my  royal 
mistress,  the  late  princess  dowager  of  Wales ; 
and  likewise  authorized  by  the  ecclesiastical 
jurisdiction.  Your  lordships  will  not  discredit 
so  respectable  a  court,  and  disgrace  those  judges 
who  there  so  legally  and  honourably  preside. 
The  judges  of  the  Ecclesiastical  Court  do  not 
receive  their  patenU  from  the  crown,  but  from 
the  archbishops  or  bishops.  Their  jurisdiction 
is  competent  in.  ecclesiastical  cases,  and  their 
proceedings  are  conformable  to  the  laws  and 
customs  of  the  land,  according  to  the  testimony 
of  the  learn«d  judge  Blackstone*  (whose  works 
Ve  as  entertaining  as  they  are  instructive,) 

•  Vol.  3,  chap,  r,  95r 


who  says,  **  It  must  be  acknowledged,  to  the 
honour  of  the  spiritual  courts,  that  though  they  . 
continue  to  t(is  day  to  decide  many  questions 
which  are  properly  of  temporal  oogoizaoce, 
yet  justice  is  in  general  so  ably  and  iropttrtialiy 
administered  in  those  tribunals  (especially  of 
the  superior  kind,)  and  the  boundaries  of  their 
power  are  now  so  well  known  and  esublisbed, 
that  no  material  inconvenience  at  present  arisea 
from  their  jurisdiction.  And  should  an  altera- 
tion be  attempted,  great  confusion  would  proba- 
bly arise,  in  overturning  longestabltsbed  forms, 
new  modelling  a  course  S  proceedings  that 
has  now  prevuled  for  seven  centuries."-^Aiid 
[  most  here  presume  to  add,  as  founded  oa 
truth,  that  that  court  (of  which  bis  majesty  is 
the  head)  cannot  be  stopped  by  any  authority 
whatsoever,  while  they  act  in  their  own  juris- 
diction.—Lord  chief  justice  Hale  says,  <*  Where 
there  has  been  a  sentence  of  divorce  (which  is 
a  criminal  case,)  if  that  sentence  is  suspended 
by  an  appeal  to  the  court  of  Arches  (as  a  supe- 
rior court),  and  while  that  appeal  is  dependmg 
one  of  the  parties  marries  again,  the  sentence 
will  be  a  justification  within  the  exception  of  the 
act  of  parliament,  notwithstanding  that  the  sen- 
tence has  been  appealed  from,  and  consequently 
may  be  reversed  by  a  superior  court"  Aod, 
my  lords,  how  mncn  more  reason  is  there  for 
its  coming  within  the  exception  of  the  act  In 
my  case,  since  no  appeal  had  been  made  f 

My  lords,  I  earnestly  look  op  to  your  lord- 
ships  for  protection,  as  being  now  a  sufferer 
for  having  given  credit  to  the  Ecclesiastical 
Court.  I  respectfully  call  upon  you,  my  lords, 
to  protect  the  spiritual  jurisdiction,  and  all  the 
benefit  of  religions  laws,  and  me,  an  unhappy 
prisoner,  who  instituted  a  suit  of  jactiutioa 
open  the  advice  of  a  learned  civilian,  who  car- 
ried on  the  prosecution,  from  which  I  obtained 
the  sentence  that  authorized  your  prisoner's 
marriage  with  the  (nost  noble  Evelyn  duke  of 
Kingston ;  that  sentence  solemnly  pronounced 
by  John  Bettesworth,  doctor  of  laws,  vicar- ge- 
neral of  the  right  reverend  father  in  Ood 
Richard  by  divme  permis8H>n  lord  bishop  of 
London,  and  official  principal  of  the  consistorial 
court  of  London:  the  judge  thereof,  calling  oa 
God  j  and  setting  him  alone  before  bis  eyes,  and 
hearing  counsel  in  that  cause,  did  proDoaoce>, 
that  your  prisoner,  then  the  honourable  Eliza* 
both  Chudleigb,  now  Elizabeth  dowag^ 
duchess  of  Kingston,  was  free  from  all  matri- 
monial contracts  or  espousals,  as  &r  as  to  him 
at  that  time  appeared,  more  especially  with 
the  said  right  honourable  Augustus  Joha 
Hervey. 

My  lords,  had  this  prosecution  been  set  on 
foot  merely  for  the  love  of  justice,  or  good 
example  to  the  communitv,  why  did  they  not 
institute  their  prosecution  during  the  five  years 
your  prisoner  was  received  and  acknowledged 
the  updoubted  and  anmoleited  wile  of  the  lat« 
duke  of  Kingston  r 

My  lords,  the  preamble  *  of  the  very  act  oa 


•  See  vol.  U,  p.  1011. 
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which  I  mm  Indicted,  plainly  and  intirely  pre- 
cludes your  prisoner  :  it  rons  tfaas :  **  Foras- 
much  as  difers  e?il-disposed  persons,  being 
married,  run  out  of  one  county  into  another,  or 
into  places  where  they  are  not  known,  and 
there  become  to  be  married,  baring  another 
wife  or  husband  living,  to  the  great  dishonour 
of  God,  and  utter  undoing  of  divers  honest  men's 
children*,  and  others,  &c."  And  as  the  pream- 
ble has  not  been  considered  to  be  sufficient  in 
my  favour  to  impede  the  trial,  I  beg  leave  to  ob- 
serve how  much  your  nrisooei'  suffers  by  being 
produced  before  this  noble  house,  on  the  penalty 
of  an  act  of  parliament,  without  benefiting  by 
the  preamble,  which  is  supposed  to  contain  the 
whole  substance,  extent,  and  meaning  of  the 
act. 

My  lords,  upon  yonr  wise  result  on  my  an- 
happv  case,  you  will  bear  in  your  williug  re- 
membrancey  that  the  orphan  and  i«  idow  is  your 
peculiar  care  ;  and  that  you  will  be  tender  of 
the  honour  of  your  late  brother  peer,  and  see 
in  me  his  widow  and  representative,  recollect- 
ing hovr  easy  it  may  be  for  a.next  of  kin  to  pro- 
secute the  widows  or  the  daughters,  not  only  of 
every  peer,  but  of  everv  subject  of  Great  Bri- 
tain, if  it  can  be  effectea  by  tne  oath  of  one  su* 
perannuated  and  interested  old  woman,  who  de- 
clared seven  years  ago  that  she  was  incapable 
of  giving  cTidence  thereon,  as  will  appear  in 
proof  before  your  lordships.  And  I  may  fur- 
ther observe  to  your  lordsnips,  that  my  case  is 
dearly  within  the  proviso  of  the  statute  on 
which  1  am  indicted.  In  the  third  clause,  it  is 
**  provided  that  this  act  shall  not  extend  to  any 
person,  where  the  former  marriage  bath  been, 
or  hereafcer  shall  be,  declared  by  sentence  of 
the  Ecclesiastical  Court  to  be  void,  and  of  no 
effect'* 

If  there  is  supposed  to  have  been  a  former 
marriage,  the  same  must  have  been  a  true  mar- 
riage, or  a  false  one.  If  a  true  one,  it  cannot  be 
declared  void  ;  and  if  a  false  pne,  or  the  sem- 
blance of  one  only,  then  only,  and  no  other- 
wise, is  it  that  it  can  be  declared  void. — ^There- 
fore most  this  proviso  have  respect  to  pretended 
marriages  only,  and  to  none  other :  and  such 
pnl^  it  is,  that  can  be  the  objects  of  causes  of 
jactitation,  the  sentence  in  which  is  a  OMre  ef- 
fectual divorce  and  separation  of  the  parties, 
than  many  divorces  which  have  been  deter- 
mined to  fall  within  this  proviso.—The  crime 
charged  in  the  indictment  was  not  a  felony,  or 
even  a  temporal  oflence,  until  the  act  of  James 
the  first :  till  then,  it  was  only  cogpizable  in 
the  Ecclesiastical  Court ;  andf  though  an  in- 
dictment could  lie  for  a  slight  blow,  ye^  the 
common  law  did  not  allow  of  a  criminal  prose- 
cution for  polygamy  until  that  period :  so  that 
if  the  case  comes  within  the  exception  of  the 
only  statute  upon  that  subject,  it  is  no  offence 
at  all ;  and  Dr.  Sherlock,  bishop  of  London,  has 
said,  in  such  cases  the  law  of  the  land  is  the 
law  of  God. 

My  lords,  I  have  observed,  that  1  had  greatly 
snff«*reH  in  fame  and  fortune  by  the  reports  of 
Mc  Ilervejr;  and  I  beg- leave,  to  neutioa  in 


what  manner.  Your  prisoner  was  at  that  time 
possessed  of  a  small  estate  in  the  county  of 
Devon,  where  sir  George  Chudleigb,  her 
father's  eldest  brother,  had  large  iiossessions. 
The  purchase  of  that  estate  was  much  solicited 
in  that  county  ;  and  having  frequent  opportuoi* 
ties  to  dispose  of  it,  it  was  ever  made  an  insu- 
perable obiection  by  the  intended  purchaser, 
that  I  could  not  make  a  clear  title  to  the  esute 
on  account  of  Mr.  Hervey 's  claim  to  your  pri- 
soner as  his  wife. 

And  your  prisoner  being  also  possessed  of 
building  lands  for  a  great  number  of  years',  for 
the  same  reasons  she  never  bad  the  ground 
covered  (valued  at  1,S00/.  per  annum.)  Anj 
as  your  prisoner's  health  declinedi,  and  made  it 
necessary  for  her  to  seek  relief  in  foreign 
climes  (which  increased  her  expences  beyond 
what  her  circumstances  could  support,)  and  her 
little  fortune  daily  decreased  by  money  taken 
upon  mortgage  and  ^bond,  as  will  appear  by  the 
evidence  of  Mr.  Drummond ;  her  royal  mis- 
tress  likewise  in  the  decline  of  life,  whose  death 
would  probably  have  deprived  her  of  400/.  a 
year ;  the  persecutions  threatened  on  Mr.  Her- 
vey's  side  presented  but  a  gloomy  prospect  for 
her  declining  life ;  your  prisoner  was  induced, 
as  she  before  observed  to  your  lordships,  to  fol- 
low the  adrice  of  Dr.  Collier,  and  institqted  the 
suit  of  jactitation,  your  prisoner  subscribing  en-^ 
tirely  to  his  opinion,  and  following  his  advice 
and  instructions,  which  shepresunies alone  is  a 
full  defence  against  the  charge  of  felony  ;  for 
your  lordships  in  your  great  candour  cannot 
think,  that  a  lady  can  know  more  of  the  civil 
law,  than  her  learned  civiliads  could  point  out 
to  her. 

And  as  a  criminal  and  felonious  intent  is  ne- 
cessary to  constitute  the  offence  with  which  I 
stand  charged,  certainly  I  cannot  be  guilty  in 
following  tbe  advice  I  received,  and  in  doing 
what  in  my  conscience  I  thought  an  authorized 
and  innocent  act. 

My  lords,  though  I  am  aware,  that  any  per- 
son can  prosecute  for  the  crown  for  an  offence 
against  an  act  of  parliament,  yet  I  will  venture 
to  say,  that  few  instances,  if  anv,  have  been 
carried  into  execution  without  the  consent  of 
the  party  injured :  and  with  great  deference 
to  your  lordships'  judgment  I  venture  to  de> 
dare,  that  in  the  present  case  no  person  what-' 
ever  has  been  injured,  unless  your  lordships' 
candour  wilt  permit  me  to  say  that!  am  in- 
jured, being  now  tbe  object  of  the  undeserved 
resentment  of  my  enemies.  It  is  plain  to  alt 
tbe  world,  that  his  grace  the  duke  of  Kingston 
did  not  think  himseff  injured,  when  in  the  short 
space  of  five  years  his  grace  made  three  willsg 
each  succeeding  one  more  favourable  to  yonr 
prisoner  than  the  other,  giving  the  most  ^* 
nerous  and  incontestable  proof  of  his  affection 
and  solicitode  for  my  comfort  and  dignity. 
And  it  is  more  than  probable,  m  v  lords,  froni 
the  well  known  mutual  friendship  subsisting 
between  us,  that  bad  I  been  intended,  I  might  ' 
have  obtained  the  bulk  of  his  fortune  for  my 
own  family.    Bill  I  respected  his  honour^  I 
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loved  bi$  virtues,  und  bad  rather  bare  forfeited 
noy  life  thao  have  iiaed  any  nodae  ioflueoce 
to  injure  the  family.  And  ihoogh  it  baa  been 
industri«m8ly  and  cruelly  circulated,  with  a 
view  tq  prejudice  me,  ibat  the  first-born  of  the 
late  duke's  sister  was  deprived  of  the  succession 
tp  his  grace*8  fortune  by  my  influence,  the 
ivillp,  my  lords,  made  in  three  distant  periods, 
each  excluding  him,  demonstrate  the  calumny 
of  these  re|iorts. 

1  mu<$t  t'urtlipr  observe  to  your  lordahips,  in 
ooposition  to  the  charge  against  me  of  interest- 
eoness,  that  had  I  iiossessed  or  exercised  that 
undue  influence  witn  which  I  am  charged  by 
the  prosecutor,  I  might  have  obtained  more 
than  a  life  interest  in  the  duke's  fortune.  And 
though  fi'om  the  aflection  I  bear  to  the  me- 
mory of  Qty  late  much-hotioured  husliaod,  I 
have  forborne  to  mention  the  reason  of  his  dis- 
inheriting his  eldeiit  nephew,  ytt  Charles,  the 
second  son,  with  his  heiis.  appear  imnif  diately 
afWr  me  in  succession  ;  William  and  his  heirs 
follow  next ;  after  liim  Edward  and  his  heirs ; 
and  the  unfortunate  Thomas,  lady  Frances's 
youngest  son,  is  not  excluded,  though  labour- 
ing under  the  infirmities  of  childhood  at  the 
age  of  manhood,  and  not  able  to  support  hiaH 
aeif.  For  the  late  noble  duke  of  Kingston  re* 
peatedly  mentioned  to  your  prisoner,  **  I  have 
not  excluded  him,  for  be  has  never  offended ; 
and  who  can  say  God  cannot  restore  him? 
Who  can  say  that  God  will  not  restore  him  to 
health  ?"  my  lords,  that  good  man  did  honour 
to  the  peerage,  honour  to  hia  country,  honour 
to  human  nature. 

His  graoe  the  most  noble  duke  of  Newcastle 
appeared  with  the  will,  which  bad  been  in<- 
trusted  to  his  grace  for  four  years  by  his  late 
dear  friend.  In  honour  to  the  lady  Frances 
Meadows,  the  prosecutor  was  requested  to  at- 
tend at  the  o(iening  of  the  will.  He  retired 
with  diipleasure,  disappointed  that  his  eldest 
ton  was  disinherited,  and  unthankful,  though 
the  duke'a  fortune  still  ceatered  in  bis  four 
youngest  sons  and  their  posterity. 

My  lords,  worn  down  by  sorrow,  and  in  a 
wretched  sUte  of  health,  I  quitted  England 
without  a  wish  for  that  life  which  1  was  obliged 
by  the  laws  of  God  and  nature  tu  endeavour 
to  preserve ;  for  your  prisoner  can  with  great 
truth  say,  that  sorrow  had  bent  her  mind  to  a 
perfect  resignation  to  the  will  of  providence. 
And,  mv  lords,  white  your  uuhappy  prisoner 
was  endeavouring  to  re-establish  iier  greatly- 
imnaircd  health  abroad,  my  prosecutor  filed  a 
bill  in  Chancery  upon  the  must  unjust  and  dis- 
honourable motives.  Your  priaooer  does  not 
complain  of  his  endeavouring  to  eatahlish  a 
right  to  himself;  hut  she  does  complain  of  his 
forniing  a  plea  on  dishonoursble  and  uivjust 
Opinions  of  his  late  noble  relation  and  generous 
benefactor,  to  the  prejudice  and  diacredit  of 
his  much-afilicted  widow :  and  not  satiafied 
with  this  prosecution,  as  a  bulwark  for  hia  suit 
.  To  Chancery,  he  cruelly  institated  a  criminal 
prosecution,  in  hnpM,  by  a  oonviction  in  a  cri- 
vpinal  came,  to  eetahUsh  a  civil  claim  i  a  ]fff(h 


ceeding  discountenanced  by  the  opinioa  of  the 
late  lord  Northington. 

My  lords,  I  have  heretofore  Ibrbome,  from 
the  great  love  and  afiectiou  to  my  Ute  nobis 
lord,  to  mention  what  were  the  real  motivei 
that  induced  his  g^race  to  disinherit  his  eldeit 
nephew ;  and  when  my  plea  and  answer  io 
Chancery  were  to  be  argued,  T  particularly  re* 
quested  of  the  counsel  to  abstain  from  any  re- 
flections upon  my  adversaries,  which  the  na- 
ture of  their  prosecutions  too  much  deserved; 
and  grieved  I  am  now,  that  I  must  no  longer 
conceal  them.  For  as  self-preservation  is  tbe 
first  law  of  nature,  and  as  I  am  more  and  more 
persecuted  in  mv  fortune  and  my  fame,  sod 
my  enemies  band  alwut  pocket- evidence  to  in- 
jure me  in  every  company,  and  with  dooUe 
tongues  they  sting  me  to  the  heart,  I  am  re- 
duced to  the  sad  necessity  of  saying,  that  the 
late  duke  of  Kingston  was  made  acquainted 
with  the  fatal  cruelty  with  ichich  Mr.  £velyn 
Meadows  treated  an  unfortunate  lady,  who  was 
as  amiable  as  she  was  virtuous  and  beautiful; 
to  cover  which  offence,  he  moat  ungratefully 
and  falsely  declared,  that  he  broke  his  engage- 
ments with  her  for  fear  of  disobliging  the  duke, 
which  be  has  often  been  heard  to  say.  This, 
with  his  cruelty  to  his  sister  and  mother,  and 
an  attempt  to  quit  actual  service  in  the  late  war, 
highly  offended  the  duke;  and  it  would  be  dif- 
ficult for  him,  or  his  father,  to  boast  of  the 
least  fVieodly  intercourse  with  bis  grace  for  up- 
wards of  eighteen  years. 

My  lords,  in  a  dangerous  state  of  healthy 
when  my  life  was  despaired  of,  I  received  a 
letter  from  my  solicitor,  acquainting  me,  that  if 
I  (lid  not  return  to  England  to  put  in  an  an- 
swer to  the  bill  in  Chancerj^  within  tweoty- 
one  days,  I  should  have  receivers  put  into  my 
estates ;  and  also,  that  if  in  contemnt  of  tlie 
indictment  f  did  not  return,  I  should  be  out- 
lawed. It  clearly  appeared  to  me,  my  lords, 
as  I  make  no  doubt  it  does  to  your  kirdsbipe, 
that  if  in  the  iuclemencv  of  the  weather  I  risked 
to  pass  the  Altis,  my  life  would  |)robably  be  en- 
dangered, and  the  family  would  immediately 
enter  into  possession  of  the  real  estates,  and  if 
female  fears  should  prevail,  that  I  should  be 
outlawed.  Thus  was  1  to  be  deprived  of  life 
and  fortune  under  colour  of  law.  And  that  I 
might  not  return  to  thesa  persecuting  9m* 
mouses,  by  some  undue  and  cruel  proceediogt 
my  credit  was  stopped  by  my  banker  w 
4>000/.  when  there  remlained  an  open  accouat 
ol'  75,000/.  and  at  that  instant  upwards  of 
6.000/.  was  in  his  hands,  my  rcrenues  being 
constantly  paid  into  bis  shop  to  my  ^^ 
Thus  was  1  commanded  to  return  home  st  the 
manifest  risk  of  my  life,  and  at  the  same  time 
every  art  used  to  deprive  fiia  of  the  means  of 
returuiog  for  my  justification.  Conscious  oi 
the  perfect  innocence  of  my  inl«itu»,aod  coo*> 
vinced  tliat  the  laws  of  this  country  oooU  oot 
be  so  inconsistent  as  to  authorize  aa  set,  and 
then  defame  and  degrade  om  for  having  obeyed 
it,  I  left  Italy  at  the  hazard  of  my  life.  It  was 
not  for  property  I  Tfturaed,  but  to  prove  ID|? 


self  an  hoBoarable  woman.  Grant  me,  my 
brds,  but  joar  ^wA  opinion,  and  then  I  stand 
justified  in  the  innocence  of  my  intention,  and 
you  can  deprive  me  of  nothing  that  I  Talue, 
even  if  you  should  take  from  me  all  my 
trorldly  possessions ;  for  I  have  rested  on  that 
seat  where  the  poor  blind  Belbarius  is  said  to 
liave  asked  charily  of  every  passenger,  after 
having  conquered  the  Goths  and  Vandals, 
Africans  and  Persians ;  and  would  do  the  same 
without  murmuring,  if  you  would  pronounce 
me,  what  I  hope  your  lordships  will  cheerfully 
subscribe  to — that  I  am  an  honourable  woman. 

My  lords,  your  late  brother,  the  truly  ho- 
nourable duke  of  Kingston,  whose  life  was 
adorned  by  every  virtue  and  every  grace,  does 
not  his  most  respectable  character  plead  D)y 
cause  and  prove  my  innocence  ? 

My  lords,  the  evideooe  of  the  fact  of  a  sup- 
posed clandestine  marriage  with  Mr.  Hervey 
depends  entirely  upon  the  testimony  of  Ann 
Cradock. 

1  am  persuaded  vour  lordships,  from  the 
manner  in  which  sne  g^ve  her  evidence,  al- 
ready entertain  great  suspicions  of  the  veracity 
of  her  testimony .  She  pretends  to  speak  to 
a  marriage  ceremony  being  performed,  at 
which  she  was  not  ask^  to  be  present,  nor  can 
she  assign  any  reason  for  her  being  there. — 
She  relates  a  conduct  in  Mrs.  Hanmer,  who 
she  pretends  was  present  at  the  ceremony,  in- 
consistent with  a  real  marriage.  She  acknow- 
ledges that  she  was  in  or  about  London  during 
the  iactitation  suit,  and  that  Mr.  Hervey  ap- 
plied to  her  on  that  occasion ;  and  swears  that 
she  then  and  ever  had  a  perfect  remembrance 
of  the  marriage,  and  vpas  ready  to  have  proved 
it,  had  she  been  called  upon,  and  neyer  declar- 
ed to  any  person  that  she  had  not  a  perfect 
memory  of  the  marriage,  and  that  she  never 
was  desired  either  to  give  or  with- hold  her  evi-' 
deoce;  and  from  Mr.  Hervey 's  not  calling  On 
this  woman,  it  is  insinuated  he  abstained  from 
the  proof  by  collusion  with  me.  She  also 
•wears,  that  I  offered  to  make  her  an  allow- 
ance of  90  guiueas  a-year,  provided  she  would 
reside  in  either  of  the  three  counties  she  haa 
mentioned,  but  acknowledges  she  has  received 
ho  allowance  from  me.  Can  your  lordships  be- 
lieve, that  if  1  could  have  bieen  weak  enou|rh 
to  have  instituted  the  sait,  with  a  conviction  m 
my  own  mind  of  a  real  lawful  marriage  be- 
tween Mr.  Hervey  and  myself,  that  1  would 
not,  at  any  expence,  have  taken  care  to  have 
put  that  woman  out  of  the  way  ?  But,  my 
lords,  I  trust  that  your  lordships  will  be  per- 
fectly satisfied,  that  great  part  of  the  evidence 
of  this  woman  is  made  for  the  purpose  of  the 
prosecution.  Though  she  has  denied  she  has 
any  expectation  from  the  event,  or  ever  de- 
clared so,  yet  it  will  be  proved  to  your  lord- 
ships, that  her  future  provision  (as  she  has  de- 
clared) depends  upon  it :  and  notwithstanding 
ahe  has  now  brought  herself  up  to  swear  that 
she  heard  the  ceremony  of  marriage  perform- 
ed, yet  it  will  be  proved  that  she  has  declared 
«he  did  not  bear  it.  And  it  will  be  farther 
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proved  to  yoar  lordships,  that  Mr.  Hervey  was 
extremely  solicitous  to  have  Established  a  legal 
marriage  with  me  for  the  purpose  mentioned 
by  Mr.  Hawkins,  and  that  this  woman  was  ac- 
tually applied  to,  anddedareil  to  Mr.  Hervey '• 
solicitor,  that  her  memory  was  impaired,  and 
that  she  had  not  any  recollection  of  it,  whicb 
was  the  reason  why  she  was  not  called  as  a 
witness. 

My  lords,  if  she  is  thus  contradicted  in  these 
particulars,  and  appears  under  the  influence  of 
expectations  from  this  event  of  the  prosecution, 
your  lordships  will  not  credit  her  evidenoe^  , 
that  the  complete  ceremony  of  marriage  waa 
performed,  or  any  other  particulars  which  resi 
upon  her  evidence. 

My  lords,  i^ith  respect  to  what  your  lord- 
ships have  heard  from  the  witnesses,  of  nur 
desire  at  times  to  be  considered  as  the  wife 
of  Mr.  Hervey,  your  lordships  in  your  candour 
will  naturally  account  for  that  circumstance, 
after  the  unfortunate  connection  that  had  sub- 
sisted between  us. 

My  lords,  I  call  God  Almighty,  the  searcher 
of  hearts,  to  witness  that  at  the  time  of  m  v 
marriage  with  the  duke  of  Kingston,  I  bad, 
myself,  the  most  perfect  conviction  that  it  waa 
lawful.  That  noble  duke,  to  whom  every  pas- 
sage of  my  life  bad  been  disclosed,  and  whose 
afiection  for  me,  as  well  as  regard  for  his  owa 
honour,  would  never  have  suflTered  him  to  have 
married  me,  had  be  not  as  well  as  njyself  re- 
ceived the  most  solemn  assurances  from  Dr. 
Collier,  that  the  sentence,  which  had  Iteen  pro« 
nounced  in  the  Ecclesiastical  Court,  was  ab- 
solutely final  and  conclusive,  and  that  I  waa 
perfectly  at  liberty  to  marry  any  other  person* 
If  therefore  I  have  offended  against  the  letter 
of  the  act,  I  have  so  offended  without  criminal 
intention.  Where  such  iutention  does  not  exist, 
your  lordships'  justice  and  humanity  will  tell 
you  there  can  be  no  crime ;  and  your  lordships, 
looking  on  my  distressed  situation  with  an  m« 
dulgent  eye,  will  pity  me  as  an  unfortunate 
woman,  deceived  and  misled  by  erroneous  no- 
tions of  law,  of  the  propriety  of  which  it  waa 
impossible  for  me  to  judge. 

My  lords,  before  I  Uke  my  leave,  permit  me 
to  express  my  warm  and  grateful  sense  of  the 
candour  and  indulgence  of  your  lordships,  which 
have  given  me  the  firmest  confidence  that  I 
shall  not  be  deemed  criminal  by  your  lordshipv 
for  an  act,  in  which  1  had  not  the  least auspicioa 
that  there  was  any  thing  illegal  or  iipmoral. 

My  lords,  I  have  lost,  or  mislaid,  a  paper, 
where  1  had  put  together  my  ideas  to  pre- 
sent to  your  lordships.  The  purport  was  to 
tell  your  lordships,  that  my  advocate  Dr.  Col- . 
lier,  who  instituted  this  suit  of  jactitation,  tsi 
now  in  a  dangerous  state  of  health.  He 
has  had  two  physicians  to  attend  him,  by  my 
order,  yesterday,  to  insist  and  order  bis  at^ 
tendance  to  acquaint  your  lordships,  that  I 
acted  entirely  under  his  directions ;  that  it  waa 
by  his  advice  I  martied  his  grace  the  duke  of 
Kingston,  assuring  me  that  it  was  lawful ;  tha( 
he  had  the  hynour  of  going  to  bis  grace,  the 
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%rchbisl)Op  of  Canterbury  to  obtain  a  licence, 
and  to  explain  evety  part  that  regarded  tbe 
canse;  that  bis  ^ace  was  so  just,  so  pious,  and 
So  good  as  to  take  time  to  consider  ii'betber  he 
%i'oald  grant  us  a  special  licence  for  the  mar* 
iiage.  AAer  mature  consideration  and  consulta- 
tion with  great  and  bonoorabte  persons  in  the 
hi^,  he  returned  the  license  to  Dr.  Collier, 
with  full  permission  for  our  marriage.  Dr. 
Collier  liras  present  at  the  marriage ;  Dr.  Col- 
lier signed  the  register  of  St.  George's  church. 
Mr.  La  Roche  has  frequently  attended  the 
duke  of  Kingston  to  Dr.  Collier,  where  he 
beard  him  consult  tbe  doctor  if  the  marriage 
would  be  lawful,  he  said  it  \f  ould,  and  nerer 
could  be  controverted. 

Under  these  circumstances,  I  wish^  to 
hnne  my  advocate  forth  to  protect  me.  He, 
my  lords,  is  ii^illing  to  make  an  affidavit,  to  be 
examined  by  the  enemy's  counsel,  to  submit  to 
any  thing  that  your  lordships  can  command, 
willfng  to  justify  his  conduct;  but  he  has  had 
the  misfortune,  my  lords,  ever  since  the  latter 
end  of  August,  or  the  first  week  in  September, 
I  do  not  well  remember  which,  never  to  have 
been  in  bed.  I  apprehended,  from  seeing  him 
yesterday,  with  your  lordships' indulgence,  that 
be  had  the  saint  Anthony  Vnre:  but  my  phy- 
•Icians,  who  have  been  with  him,  can  give  a 
better  Account,  if  you  will  permit  them,  of  the 
atate  of  his  health,  that  your  lordships  may  not 
ioaagine  that  he  keeps  back,  or  that  I  am  afraid 
to  produce  him.  If  it  is  not  to  avail  me  in  law, 
I  ask  no  favour:  but  I  petition  your  lordships, 
ind  would  upon  my  knees,  that  you  will  hear 
the  evidence  that  he  will  give  to  the  justifica- 
tion of  my  honour,  though  it  does  not  avail  me 
inlaw. 

My  lords,  I  do  request  that  Dr.  Collier  may 
be  examined  in  the  strictest  manner,  and  by 
every  enemy  that  I  have  in  the  world.  My 
physicians  saw  him  last  night ;  and  they  can, 
previous  to  his  examination,  inform  your  lord- 
•hips  in  what  state  they  apprehend  him  to  be. 

Lord  Raventmorth,  AAer  what  I  have  just 
heard  from  the  prisoner  at  tlie  bar,  it  is  impos- 
sible not  to  feel  equally  with  tbe  rest  of  your 
lordships :  and,  my  lords,  what  came  last  from 
Ibe  prisoner  at  the  bar  I  own  strikes  me  with 
tbe  necessity  of  permission  being  given,  if  it 
<puld  be  done,  to  have  Dr.  Collier  examined. 

Lord  Camden,  I  am  really,  my  lords,  at 
•ome  toss  to  know,  upon  what  ground  it  is  your 
lordships  stand  at  this  moment  with  respect  to 
tbe  evidence  of  Dr.  Collier.  I  do  Aot  under- 
stand yet,  that  Dr.  Collier  is  called  by  the 
Srisoner  or  by  her  counsel.  1  do  not  yet  un- 
erstand,  that  in  consideration  of  the  infirm 
state  of  bis  health,  tbe  prisoner  or  her  counsel 
do  require  from  your  lordships  any  specific 
particular  mode  of  examination,  by  which 
your  lordships  migbt  be  apprised  of  the  sub- 
stance of  Ilia  evidence.  I  understand  neither 
of  these  things  to  be  moved  to  your  lordships : 
if  they  were,  matter  of  debate  on  either  one  6r 
tbe  other  might  probably  ariie ;  and  then  this 


is  not  the  place  for  your  lordships  to  enter  into 
a  consideration  of  it.  With  regard  to  the  case 
itself,  which  the  noble  prisoner  has  made  for- 
oneof  her  most  material  witnesses,  it  is  na- 
doobtedly  such  as  would  touch  your  lordships 
with  a  proper  degree  of  compassion,  as  far  as 
the  justice  of  the  Court  can  go,  and  your 
feelings  are  able  to  indulge ;  beyond  that  it  is 
impossible,  let  your  lordships'  desire  be  what  it 
may  :  fbr  you  to  transgress  the  hiw  of  the  land, 
or  to  go  beyond  the  rules  prescribed  by  those 
laws,  IS  impossible.  A  witness  so  itofirm  that 
he  is  totally  incapable  of  attendance!  your 
lordships,  if  you  are  to  lose  his  evidence,  will 
lament  the  want  of  it :  justice  cannot  be  so 
perfect  and  complete  without  the  exammation 
of  a  necessary  and  material  witness,  as  if  yon 
had  it.  But  if  a  greater  evil  than  that  should 
happen  (and  it  has  frequently  happened  in  the 
course  of  causes),  whicn  is  death  itself,  which 
shuts  up  the  month  in  everlasting  silence,  if 
this  should  arrest  the  witness  before  he  could 
be  produced,  bis  evidence  is  lost  for  ever.  If 
this  witness  should  by  his  infirmity  be  totally 
unable  to  attend  whilst  this  cause  lasts,  I  am 
sorry  to  say  your  lordships  most  go  on  with- 
out bim;  it  is  impossible  to  wait  until  that 
witness  can  be  produced.  While  the  causa 
lasts  (and  your  lordships  will  predpitate  no- 
thing in  the  course  of  justice)  if  be  can  be 
brought,  ydu  will  make  every  accommodatioa 
to  receive  him,  you  will  take  every  means  in 
your  power  to  make  the  attendance  safe  and 
convenient  for  him,  you  will  receive  him  in 
any  part  of  tbe  cause,  even  at  the  last  moment 
before  it  is  concluded.  So  far  your  lordships 
>n^y  ISO ;  beyond  that,  I  doubt,  you  cannot.' 
But,  my  lords,  I  have  now  been  speaking  with- 
out a  question,  without  a  motion,  without  any 
thing  demanded  of  your  lordships  by  tbe  pri- 
soner or  by  her  counsel. 

Lord  RdvenstDorth,  I  would  beg  leave  to  put 
it  to  those  Jioble  lords  who  sit  upon  tbe  bench, 
whether  there  ever  was  an  instance  in  a  crimi- 
nal cause  of  a  witness  being  examined  otherwise 
than  in  open  court  f 

Lord  Camden,  The  noble  lord  is  pleased  to 
put  a  question  particularly  pointed  to  such  of 
your  lordships  as  have  been  educated  in  the 
profession  of  the  law,  to  know,  *  whether 
any  instance  can  be  produced  where  a  wit- 
ness, not  attending  at  your  bar  to  be  exa- 
mined vivd  voee^  has  'been  permitted  by  com- 
mission^ by  delegation,  or  any  other  manner 
whatever,  to  give  his  evidence  out  of  court, 
so^  that  that  evidence  so  given  out  of  court, 
might  be  reported  into  tbe  court,  and  stand  as 
evidence  on  the  trial  ?'  I  presume  that  is  the 
point,  in  which  the  noble  lord  desires  to  know 
if  any  precedent  can  be  produced.  When  that 
question  is  asked,  and  the  answer  is  to  be  a 
negative,  your  lordships  easily  conceive  bow^ 
much  the  modesty  of  the  answerer  is  to  6e  af-' 
fected,  if  heeives  a  full,  a  positive,  and  a  round 
negative  to  that  question.  I  therefore  beg  to 
be  understood  as  confining  the  answer  to  my 
own  knowledge.    Within  the  course  of  mj 
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ovrn  practice  imd  expericDce,  I  oever  did  know 
of  sach  an  instance ;  I  never  have  to  the  beat 
of  my  meroorv  read  of  such  an  iqstance ;  I 
never  beard  or  socb  an  instance :  1  spealc  in 
the  presence  of  those  who  are  better  versed  in 
this  kind  of  knowledge  than  mys^^lf ;  I  speak 
before  the  law  of  theiand,  which  is  now  upon 
your  lordships  wool -sacks.  My  lords,  if  any 
such,  case  occurs  to  them,  it  will  be  easy  for 
your  lordships  to  apply  to  them  ;  I  know  of  no 
SQcb  ;  and  I  might  add  briefly  one  word  on  the 
subject,  I  hope  I~  shall  never  see  such  an  in- 
stance so  long  as  I  live  in  this  world.  What, 
my  lords !  to  give  op,  and  to  part  with,  that  no- 
ble privilege  in  the  mode  of  open  trial,  of  exa- 
minations of  witnesses  vivA  voce  at  your  bar, 
with  a  cross  examination  to  confront  them  in 
the  eye  of  the  world,  and  to  transfer  that  to  a 
private  chamber  on  a  few  written  interrogato- 
ries !  I  go  too  far  in  argning  the  point :  I 
never  knew  an  instance.  I  am  in  the  judg- 
ment of  the  House,  and  of  the  learned  judges 
that  hear  me ;  if  there  ever  was  an  instance, 
let  it  be  orodoced,  and  in  6od*s  name  let  jus- 
tice be  done. 

The  Lords  then  proceeded  to  hear  the  wit- 

L,  H.  S.  Mr.  Wallace,  you  may  proceed  to 
call  vour  witnesses. 

Air.  Wallace.  The  flrst  witness  1  would  call 
is  Mr.  Berkley. 

Mr.  Berkley  sworn. 

Mr.  Berkley.  My  lords,  what  knowledge  1 
had  of  this  business  arose  from  my  being  at- 
torney to  tord  Bristol ;  and  I  must  leave  it  to 
your  lordships,  whether  I  ought  to  be  exa- 
mined as  being  attorney  foi^  lord  Bristol,  coo- 
sistcnt  with  honoor  to  myself  and  the  duty  1 
owe  to  him. 

Mr.  Waikce.  I  know  the  deheaoy  of  the  si-> 
ttiation  of  an  attorney :  I  merely  call  Mr. 
Berkley  to  what  passed' between  him  and  Mrs. 
Cradoofc,  bem^  sent  to  get  her  to  attend  and 
prove  the  HMrriage. 

Lord  MantJUld.  With  regard  to  the  de- 
naurrer  pat  in  by  Mr.  Berkley  to  the  question 
that  is  asked  hioH  when  they  make  him  a  wit^ 
ness,  they  subject  him  to  cross-examinalione  ) 
but  the  j^int  4s,  whether  he»  as  being  coneeroed 
as  solicitor  for  my  lord  Bristol,  can  demur  to 
^he  question  put  to  him  to  know,  what  this 
woman  said  when  he  went  to  desire  her  to 
come  to  c^ve  evidence  t  And  as  to  that,  there 
aeems  to  be  no  colour  to  the  demurrer ;  for  the 
protection  of  attorneys  is  as  to  what  is  revealed 
to  them  1^  their  client|  ia  order  to  take  their 
advice  or  instruction  with  regard  to  their  de- 
fence. This  is  no  secret  of  the  client,  but  is  to 
a  collateral  fact,  what  a  party  said  to  him  upon 
such  an  application ;  and  it  has  been  otlen  der 
termioed,  that  as  to  fact  an  attorney,  or  counsel 
has  no  privilege  to  with-hold  his  eTidenc e,  if 
there  is  a  doubt :  even  if  he  swears  to  an  answer 
in  Chancery^hff  cannot  protect  himself  from 
swearing,  whether  that  ia  his  client's  hand  or 


not,  or  to  bis  havii||^  sworn  it,  or  the  execotjoa 
of  a  deed :  it  does  not  come  within  the  objec- 
tion to  an  a^^orney  revealing  the  secret^  of  his 
client.  1  suppose  it  is  poly  mentioned  to  your 
lordships  for  a  justification.  If  none  of  your 
lordships  are  of  a  different  opinion,  it  will  save 
time,  and  the  witness  will  ui^derstaad  it  to  be 
the  opinion  of  all  yopr  lordsbipf . 

ExamiBed  by  Mr.  Wmllace. 

I  beg  to  know,  whether  yon  ever  made  any 
application  to  Mrs.  jDradock  relative  to  her 
being  a  witness  to  the  marriage  ? — I  did. 

At  what  time? — It  was  after  my  lord  Bris- 
tol was  served  with  a  citation  to  Doctors 
Commons. 

For  what  purpose  did  yon  apply  to  her  P-— 
To  kpow,^  what  she  knew  relanve  to  the  roar« 
riage  between  lord  Bristol  and  Miss  Chodleigh» 
>  IVhal  answer  did  Mrs.  Crad^ok  crife  to 
that  ?— My  lord  Bristol  was  present.  She  said 
she  was  very  old,  very  infirm,  and  the  traosac- 
tion  happened  jmany  years  >ago,  and  ahe  could 
not  a^  that  4isiaoGe  of  time  reaoember  any 
thing  of  the  matter :  upon  which  mv  k)rd  Bris- 
tol seemed  vastly  surprized,  and  said,  How  can 
you  say  so  ?  or  ^olbat  effect. 

Did  ahe  persist  in  not  remembering  any 
thing  of  the  transaction  ?— She  did,  and  said 
she  remembered  nothing  of  the  matter ;  and 
that  was  the  only  time  I  ever  saw  her. 

Mr.  Wallace.  My  lords,  I  shall  ask  Mr, 
Berkley  no  more  questions. 

By  Mr.  AHorney  General, 

Were  you  aent  to  her  as  a  person  that  was 
present  at  the  marriage  ?— I  was  employed  in 
order  to  collect  evidence  from  different  people, 
whom  my  lord  Bristol  directed  me  to  go  to,  and 
other  pe<^ile,  wtlh  r^ed  to  the  marriage,  as 
his  lordship  wanted  to  have  a  divorce  ;  and  in 
that  way  I  saw  Mrs.  Cradock. 

Did  lord  Bristol  explain  his  want  of  a  divorce 
at  the  time  be  sent^ou  to  the  witness  P— The 
direction  I  had  from  my  lord  was  in  May  1768. 

Was  it  at  that.time  that  my  lord  Bristol  told 
you  he  wanted  a  divorce  ? — ft  was.. 

What  yoti  have  said  was  after  the  dUtionf 
—When  I  saw  the  witness,  as  well  as  I  re- 
njiember,  it  was  after  the  citation. 

Did  lord  Bristol  describe  the  witness  to  yon 
as  present  at  the  marriage  ?— -He  did.  My 
lord  said,  that  she  could  prove  the  marriajre. 

Wheo  k)rd  Bristol  expressed  himsell  sur- 
prized at  that  disappointment,  did  he  then^ex- 
press  to  you,  that  she  was  one  of  those  present 
at  the  marriage  f— I  do  not  ki^ow  that  my  lord 
did.  1 

Was  she  never  represented  to  you  as  a  per- 
son present  at  the  marriage  f—i  understood, 
as  she  was  represented  to  me,  that  she  was  pre- 
sent at  the  marriage.^ 

Was  her  hnsband,  Mr.  Cradock,  ever  repre- 
sented as  being  present  at  that  marriage^?— 

*  See  Peake's  Law  of  Evidence;  chap.  3» 
S.4,p.l88L 
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Mr.  Cradock  has  oAen  told  me,  that  he  was 
not. 

The  question  that  1  mean  to  put  upon  that  is, 
why  was  the  husbaud  called  who  was  not  pre- 
sent at  the  marriag^e,  and  the  wife  not  called 
who  was  represented  to  be  present  at  the  mar- 
riagpe  ? — I  know  nothing  of  that ;  it  went  out 
«f  my  hands  afterwards  to  Doctors  Commons. 

Did  you  decline  that  part  of  the  business  in 
re6|)ect  to  Doctors  Commons  ? — 1  apprehend, 
I  could  not  act  there. 

Mr.  Wallace.  Are  yon  an  attorney  or  a 
proctor  f — Berkley.  An  attorney,  not  a  proctor. 
[Ordered  to  withdraw.] 

Mr.  Mansfield.  My  lords,  we  are  npw  gtnng 
to  call  Mrs.  Ann  Pritchard  to  contradict  part  of 
the  evidence  of  Ann  Cradock.  We  beg  the 
(/lerk  may  read  the  part  alldded  to. 

The  Clerk  of  the  parliamentwas  ordered  to 
read  that  part  of  the  oTidence ;  but  not  hav^ig 
taken  Jt  down,  Mr.  Gumey  was  ordered  to  pro- 
duce his  notes.  When  they  were  produced, 
the  part  alluded  to  could  not  be  found  ;  and 

Mr.  Mansfield  aiddresaed  himself  to  the  Lords 
Ihtts :  This  witness,  Ann  Pritchard,  is  called  to 
contradict  Mrs.  Cradock.  In  the  first  place, 
to  prove  that  she  has  told  this  Mrs.  Pritchard, 
that  she  had  some  expectations  of  advantage 
from  this  prosecution ;  and  likewise,  that  she 
did  tell  this  witness,  that  she  did  not  hear  any 
part  of  the  ceremony  read  at  the  time  when  she 
•aid  the  lady  at  the  bar  and  lord  Bristol  were 
married,  tboggh  she  has  repeatedly  told  your 
lordships  that  she  had  no  view  of  advanUge 
from  this  cause,  and  that  she  had  heard  the 
irhole  of  the  ceremony jread. 

Ann  Pritchard  sworn. 
*  Examined  by  Mr.  Mansfield. 

Do  you  know  Mrs.  Cradock  f— Yes. 

Have  you  ever  had  any  conversation  with 
Mrs.  Cradock  concerning  the  reading  the  mar- 
Tiage  ceremony  between  the  lady  at  the  bar  and 
lord  Bristol  ?— No,  I  never  had. 

Did  you  ever  hear  Mrs.  Cradock  say  any 
thing  concerning  that  ceremony,  or  her  having 
beard  it,  or  not  heard  it  P— Never,  before  she 
ivas  examined. 

What  do  you  mean,  before  she  was  exa- 
mined f— Before  a  master  in  Chancery. 

When  was  that  ? — I  cannot  particularly  say 
the  time ;  it  was  about  a  month  after  t  was 
examined,  to  the  best  of  my  knowledge. 

When  were  you  examined  f— f  cannot  parti- 
cularly say  the  time  when  she  was  examined. 

Can  you  recollect  how  many  months  ago  f 
— I  cannot  indeed ;  it  might  be  a  year  and  a 
lialf  ago. 

What  did  Mrs.  Cradock  say  to  yon  in  that 
conversation,  which  she  had  with  you,  about  her 
iiaving  heard  or  not  having  heard  the  marriage 
ceremony  ?— She  related  her  examination  be- 
fore the  master  in  Chancery  cpnceming  her 
grace's  marriage. 

In  that  conversation,  did  Mrs.  Cradock  sajf 
whether  the  had  or  had  aot  beard  Ibe  marriage 


ceremony  read  P-^I  never  heard  her  relate  any 
thing  concerning  the  marriage  ceremony.  I 
understand  the  auestion  now :  I  did  not  before. 
She  told  me,  she  did 


ceremony. 
L.  H.  S. 


not  hear  the  marriag# 
Let  the  last  question  be  asked  over 


agam. 

Whether  Mrs.  Cradock  did  or  did  not  say  to 
you,  Mrs.  Pritchaird,  that  she  did  or  -did  not 
near  the  marriage  ceremony  read  ? — She  told 
me,  she  did  not  hear  the  marriage  ceremony 
read. 

Had  you  any  conversation  with  Mrs.  Cra- 
dock about  any  advantage  which  she  expected 
from  this  prosecution? — I  had.  ' 

What  did  Mrs.  Cradock  say  to  you  in  that 
conversation  ?— She  told  me  she  was  to  be  pro- 
vided for,  but  in  wh^t  manner  she  could  not 
say,  till  after  the  affair  was  over,  lest  it  shonKd 
be  deemed  bribery. 

Did  you  hear  any  thing  more  said  by  Mrs. 
Cradock  relating  to  that  subject  P^Not  at  that 
time,  but  at  anothe%time  I  have. 

What  did  you  hear  fit>m  her  at  the  other 
time  ? — I  gave  her  an  invitation  to  come  to  see 
roe.  She  told  me,  it  vrould  not  suit  her  until 
this  affair  was  over ;  and  then  if  she  should 
get  a  good  fortune,  she  might  come  and  liv^ 
with  ine. 

Did  you  hear  from  Mrs.  Cradock  any  thin^ 
said  of  any  particular  provision  to  be  made  for 
her,  or  any  place  to  be  got? — Her  brother  ap- 
plied to  my  husband  at  the  Cuslom-house,  de- 
siring him  in  case  he  heard  of  a  vacancy  to  let 
him  Know. 

Att.  Gen.  This  is  not  evidence  in  the  4|oee- 
tion  now  proposed.  I  know  nothing  of  whmt 
will  be  brought ;  hot  this  is  not  evidMoe. 


Mr.  Man^ield.  Nothing  that  passes,  anteast 
it  comes  home  to  Mrs.  Cradock,  will  be  evi- 
dence, to  be  sure.  The  witness  must  relate  it 
in  her  own  manner. 

Att.  Gen.  I  object  to  the  witness  relating 
either  in  her  own  or  in  any  other  manner  what- 
ever, a  conversation  to  which  Mrs.  Cradock  ia 
not  a  party. 

Mr.  Mansfield.  It  is  n6der  an  apprehensioa 
that  it  will  come  to  Blrs.  Cradock,  or  it  would 
not  be  asked. 

Did  yon  tell  to  Mrs.  Cradock  what  yoa 
heard  from  her  husband  ?— I  told  her  myself; 
that  her  brother  had  been  at  the  Custom- booae 
to  desire  my  husband,  when  there  was  a  va- 
cancy in  the  house,  to  let  him  know  of  it,  aa 
Mr.  Meadows  had  promised  to  get  him  a 
place. 

What  did  Mrs.  Cradock  say  to  yon  upon 
ysor  telling  her  thia?-*She  had  never  heard 
any  thing  UM>nt  it. 

Did  Mrs.  Cradock  say  any  thing  more  to 
you  about  this  place?— fier  answer  was,  it  . 
was  more  than  she  kilew,  but  that  it  wouU  be 
equally  the  same. 

What  was  meant  by  being  equally  the  same  ? 
—She  thought  her  brother  was  to  provide  for 
her  out  of  i^' or  at  least  to  allow  her  something. 


6W]  for  Bigamy. 

By  Mr.  Attorney  OeneraL 

How  long  have  you  been  acquainted  wilh 
Mrs.  Cradock  ? — Fife  years. 

How  long  with  the  prisoner?— From  the 
3od  of  February  last. 

I  wish  to  know  whether  any  body  was  pre- 
sent  at  any  of  the  conTersations  which  you  nad 
with  Mrs.  Cradock,  but  yourself  ?— No. 

I  wish  you  would  tell  where  they  were? — 
Once  at  my  own  house  at  Mile-end. 

At  what  time  was  that  cou?ersation  held  at 
yowt  house  at  Mile-end  ? — It  was  on  a  Sunday, 
dot  I  cannot  particnhrly  tell  the  month. 

How  lon^  ago  was  that  Sunday? — It  was  a 
tery  little  time  after  she  had  been  subpcenaed. 
'  bo  you  know  if  it  was  a  week,  or  more  time, 
or  less,  after  she  had  been  subpoenaed  ? — It 
might  be  more  than  a  week,  I  cannot  tell  par- 
ticularly. 

What  reason  have  you  to  know,  that  it  was 
within  some  short  time  after  she  had  been  sub- 
pOBDaett?— 'As  we  were  very  intimate  acquain- 
tances, she  came  to  dine  with  me.  She  told 
me,  she  longed  to  tell  me  what  had  happened 
since  the  last  time  she  saw  roe. 

Bat  bowr  lon^  was  that  last  time  she  saw  yon 
before  that  lastUme  that  she  came  to  you  again? 
—J  cannoft  particularly  say. 

As  near  as  you  can  go ;  was  it  a  fortnight  ? 
—It  might  be  a  quarter  of  a  year.     , 

Have  you  any  means  of  recollecting  within 
a  week  or  a  fortnight  of  the  time  of  her  having 
been  examined  upon  the  subpoena? — I  cannot 
posiibly  recollect,  as  not  expecting  ever  to  be 
called  upon. 

Does  TOur  intimacy  continue  with  Mrs. 
Cradock  r— It  always  did,  until  she  has  been 
coofined  at  Mr.  Beau  water's. 

Did  you  ever  mention  this  conversation  to 
Mrs.  Cradock,  since  the  time  it  happened  ?<— 
Ko,  never. 

Will  you  give  an  account  to  their  lordships 
of  the  whole  conversation  which  Mrs.  Cradock 
lield  upon  the' subject  of  that  marriage ;  whe- 
ther she  told  you  the  whole  story  of  the  mar- 
jriage?— She  told  me  a  great  deal  of  it:  I  do 
not  know  the  particulars. 

It  is  important,  that  you  should  recollect  as 
many  narticulars  as  you  can,  that  Mrs.  Cra- 
dock told  you  of  that  marriage.  What  parti- 
culars did  Mrs.  Cradock  tell  you  of  that  mar- 
riage?—She  toldipe  that  she  bad  been  exa- 
mined by  a  master  in  Chancery,  who  asked  her 
if  she  knew  of  the  marriage  between  Augustus 
John  Hervey  and  Miss  Chodleigb?  They 
asked  her  if  she  was  in  the  church  ?  She  an- 
swered, she  was.  They  asked  her  who  was 
in  the  church?  She  told  them,  herself,  Mn 
Merrill  and  Mrs.  Hatimer.  They  asked  her, 
if  she  heard  the  ceremony?  She  told  him,  she 
did  not.  That  was  all  the  particulars  I  heard 
"her  relate. 

Had  not  yon  the  curiosity  yourself  to  enquire 
after  some  more  particulars  ? — I  had  not. 

Did  she  ever  tell  yon  at  what  time  of  night 
it  was?— Never;  * 
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I  Was  any  bodv  present  at  the  conversation 
about  the  reward  that  the  witness  expected  ? 
—No. 

At  what  time  was  that  conversation  had?— 
It  was  after  dinner,  it  might  be  at  two  o'clock 
on  the  Sunday ;  it  was  summer* time  I  know, 
but  I  cannot  particularly  say  the  month. 

Was  it  the  same  Sunday  that  the  former 
conversation  passed  ? — No. 

Whether,  when  the  witness  proposed,  on  her 
having  a  great  fortune  coming  to  her,  that 
she  should  live  with  Mrs.  Cradock,  or  Mrs. 
Cradock  live  with  her?— Mrs.  Cradock  live 
with  me. 

What  are  you  ? — la  a  very  creditable  situa- 
tion, and  a  pretty  fortune.    1  live  at  Mile*end. 

Do  you  carry  en  any  bosbess  at  Mile- end  f 
— No. 

Are  yon  married  ? — Yes. 

Has  your  husband  any  business?— Yes;  a 
place  in  the  Custom-house. 

Lord  Groivenor,  What  do  you  mean  by  Mrs. 
Cradock's  being  confined  at  Mr.  Beaawater's? 
^'Ann  Pritchard^  1  went  to  enquire  for  her: 
I  was  not  permitted  to  see  her. 

By  Lord  Denbigh, 

I  beg  to  know  upon  what  account  you  saw 
the  prisoner  in  February  last?— By  an  invita- 
tion to  her  house-keeper. 

Did  yoa  see  the  prisoner  herself  at  that 
time? — I  did. 

What  passed  between  yon  and  the  prisoner  f 
— I  cannot  particularly  relate  it ;  notoing  ma- 
terial. 

Did  nothing  pass  relative  to  this  trial?—' 
Nothing. 

Did  nothing  pass  relative  to  the  conversa- 
tions between  you  and  Mrs.  Cradock  ? — 1  do 
not  recollect  there  was. 

Lord  Weymouth.  1  think  the  witness  has 
said,  that  Mrs.  Cradock  told  her  that  she  did 
not  bear  the  ceremony  read,  and  Mrs.  Cradock 
has  likewise  told  your  lordships,  that  .she  was 
present  when  the  ceremony  was  read :  I  should 
oeglad  to  ask  whether  Mrs.  Cradock  gave  any 
reason  for  not  having  heard  the  ceremony  ? 
whether,  that  she  was  at  a  distance  in  the 
church,  or  the  clergyman  did  not  speak  Fond 
enough  ?—ilnfi  Pritchard.  She  was  at  too 
great  a  distance  in  the  church. 

Duke  of  Riehmmid.  Did  Mrs.  Cradock  tell 
you,  that  she  had  in  her  examination  before 
the  roaster  in  Chancery  said,  that  she  did  not 
hear  the  ceremony  read? — Ann  Pritchard^ 
She  told  me,  she  did. 

A  Lord.  The  counsel  may  produce  that 
examination. 

Lord  Camden.  I  have  been  asking  the  same 
question,  conceiving  it  would  give  light  to  your 
lordships,  if  it  could  be  prodtmd.  .  I  iiAd  that 
it  is  an  examination  de  bene  esse,  PublicatioA 
is  not  made,  and  the  examinations,  are  sealed 
up.      [The  witness  was  ordered  to  withdraw.] 

Mr.  Wallace.    My  lords,  1  shall  call  wit- 
now  to  prove  the  consnltatioa  of  Dr 
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Oollier ;  and  I  shall  follow  that,  my  lord^^  with 
|i  proof  of  what  advice  he  gave  to  the  nohle 
lady  at  the  bar  and  the  duke  of  Kingston  in  the 
presence  of  a  witness  I  have  to  produce.  My 
lords,  we  have  sent,  but  find  there  is  no  possi- 
bility of  bringing  Dr.  Collier,  or  he  should 
have  been  here. — We  will  now  call  Dr. 
Warren. 

Dr.  Warren  sworn. 

Mr.  W*iU9ce.  I  wish  Dr.  Warren  would  in- 
form your  lordships,  whether  he  has  lately  seen 
Br.  Collier. 

.  "Dr.Warrsn.  I  visited  Dr.  Collier  yesterday , 
about  eight  o'clock  in  the  afternoon,  and  fonnd 
him  very  ill  under  a  yariety  of  complatDls,  par- 
ticularly a  St.  Aathosy's  fire  io  his  head  and 
fietce,  by  which  one  side  of  it  was  so  much 
swelled,  that  the  eye  was  almost  closed  op. 
It  appeared  to  me  tliiat  hecoakl  not  ventara  out 
without  gfreat  hazard. 

Attorney-General,  I  beg  Dr.  Warren  may 
he  asked,  whether  he  thinks  Dr.  Collier's 
coodttion  such,  that  he  could  uot  stir  out  with- 
out danger?— Dr*  Warren,  I  said  so,  my 
lords. 

Attorney  General,  lyhat  sort  of  danger 
do  yon  mean,  when  you  speak  of  the  danger 
under  which  he  would  come  out  ? — Dr.  Warren. 
I  think  that  he  is  ia  danger.  I  cannot  say 
that  it  would  certainly  kill  him,  but  it  would  be 
very  imprudent  in  me  to  advise  him  to  come 
out.  [Ordered  to  withdraw.] 

Mr.  MansfiekL  The  witness  now  intended  to 
be  produced  to  your  lordships  is  Mr.  Laroche. 

.  The  our  pose  for  which  he  is  to  be  produced  is 
to  tell  your  lordships,  that  he  saw  Dr.  Collier 
frequently  with  Uie  lady  at  the  bar  and  the 
late  duke  of  Kingston,  daring  the  suit  in  the 
Ecclesiastical  Court;  that  he  has  himself  heard 
JDr.  Collier  assure  both ,  the  parties,  the  Jate 
duke  of  Kingston  and  the  lady  at  the  bar,  after 
that  sentence  in  the  Spiritual  Court,  that  they 
were  perfectly  free  to  marry,  and  might  marry 

,  any  one  they  pleased. 

Mr.  Laroche  sworn. 

Mr.  Laroche.  My  lords,  1  did  not  know, 
until  within  these  few  minutes,  that  it  would 
be  necessary  to  call  me.  I  will  endeitvour  to 
recollect  to  the  best  of  my  knowledge.  I  have 
Mt  sonie  memorandums  in  oay  pocket,  and  I 
hope  I  may  be  at  liberty  to  reier  to  them. 

Lfh^d  aigh  Steward.  Are  they  in  your  own 
writing  ? — Laroche.  A  copy  of  it,  and  it  has 
been  in  my  possession  ever  since  it  was  copied. 

A  lard.  Copied  by  his  desire  f-^-Laroche. 
Yes,  from  my  own  notes,*  and  in  my  presence, 
and  has  been  in  my  own  custody  ever  since. 

Ezammed  by  't/Lv!  Mansfield. 

Did  you  k^^  the  late  duke  of  Kington  P 
"•  do  you  know  Dr.  Collier?— Yes,  I  both 
w  his  grace  the  duke  of  Kingston  and  Dr. 


knew 
CoUier. 
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Were  you  present  at  the  marriage  of  the  lady 
at  the  bar  and  the  duke  of  Kio(^on  P — 1  was. 

Was  Dt.  Collier  present  also  at  the  mar- 
riage ?— He  was. 

Do  you  know,  that  Dr.  Collier  was  consulted 
by  the  ladv  at  the  bar  and  the  duke  of  King- 
ston, while^  the  suit  was  depending  in  the 
Spiritual  Court? — I  do  know,  that  1  hare  fre« 
fluently  walked  with  his  grace  the  duke  pf 
Kingston  to  Doctors  Commons  in  a  morning  to 
Dr.  Collier.  I  have  gone  also  with  the  duchess 
in  her.  coach,  and  the  duke  likewise,  to  Dr. 
Collier. 

Has  this  happened  frequently? — Many 
times. 

Were  you  ever  present  with  Dr.  Collier  and 
the  duke  of  Kingstou  and  the  lady  at  the  bar, 
ailer  that  sentence  had  been  given  in  that 
court? — I  was  several  times  at  Dr.  Collier's 
chambers  after  the  suit  had  been  determined. 

Were  you  present  when  Dr.  Collier  gkve  to 
the  lady  at  the  bar,  or  the  late  duke  of  Kiug- 
ston,  or  both  of  them,  any  opinion  couceming 
the  effect  of  that  sentence  ?— i  was  many  times 
at  Dr.  Collier's  chambers,  and  in  conversation 
I  have  beard  Dr.  Collier  tell  the  duke,  that  he 
might  with  safety  marry  the  duchess  of  King- 
ston, Miss  Chudleigh  as  she  then  was. 

Have  you  heard  that  opinion,  or  to  that  ef- 
fect, given  more  than  once  ? — I  cannot  be  eiact : 
I  have  heard  it  said  fi'om  Dr.  Collier  to  the 
duke. 

Have  you  heard  ths^t  said  also  ia  the  presence 
of  the  lady  at  the  bar  by  Dr.  Collier?— I  think 
I  have,  to  the  best  of  my  recollection.  I  went 
with  the  duke  of  Kingston,  I  breakfasted  with 
him,  as  well  as  I  can  recollect^  the  morning 
that  he  was  married :  we  then  agreed  to  dine 
together  at  the  Thatched-House  Tavern.  I 
went  into  the  city  with  bis  grace  first  of  all  to 
Dr.  Collier's  to  get  the  licence.  Dr.  Collier, 
when  we  came  there,  was  not  at  home,  but  was 
gone  to  hb  grace's  house  with  the  licence  in  bis 
pocket  , 

Mr.  Man^ld.  My  lords,  these  are  all  tbo 
questions  I  have  to  ask  Mr.  Ldiroche. 

Mr.  Dunning.  My  lords,  I  shonld  he  glad 
to  ask  Mr.  l4aroche,  what  the  occasion  was  of 
taking  these  opiniops  of  Dr.  Collier?  whether 
it  arose  about  any  doobt  entertained  by  tbe 
dnke  or  the  lady,  or  both,  whether  thev  were 
at  liberty  to  marrv  ^ ^Laroche.  The  duke  cer- 
tainly bad  a  doubt  upon  bis  breast,  until  tbe 
suit  of  jactitation  was  over.  Io  consequence 
of  that  sentence,  at  the  decree  of  which  I  was 
present,  and  which  declared  her  a  single  wo- 
man, be  applied  to  Dr.  CoUier  to  know  whether 
there  was  any  thing  further  to  go  on  that  might 
impede  his  marriage?  He  was  told,  No,  that 
she  was  a  single  woman,  and  he  might  marry 
her. 

Were  these  conversations  pending  the  suit, 
or  after  the  suit  was  determined  ?— The  last 
conversation  was  afler  the  suit  was  over. 
During  the  time  of  the  suit,  I  have  freouentlj, 
1  suppoee  when  1  was  in  town  I  walked  £ra 
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days  out  of  six  into  the  city  with  the  duke,  and 
tbeo  we  called  there  to  imow  bow  the  auit 
weut  00. 

Do  j^oa  recollect  how  long  the  suit  had  been 
deteriDined  before  the  roarriaee  with  the  duke 
ot'KlDgston?-— I  should  thiok,  to  the  best  of 
mv  recollection— I  believe  within  three  weeks. 
There  were  14  day  a  to  put  in  an  appeal ;  the 
appeal  was  revoked,  and  I  believe  tbey  mar- 
ried the  week  after. 

Did  the  duke's  doubt  continue  until  the  day 
of  the  marriage  f— He  had  no  doubt  afler  he 
had  appliad  for  the  licence,  and  the  licence  had 
been  granted. 

What  was  the  occasion  of  the  conversation 
that  passed  upon  the  noorning  of  the  marriage 
between  the  duke  and  Dr.  CoUier  ?— There  was 
DO  conversation  upon  it,  as  I  remember,  be- 
tireea  them  upon  the  morning  of  the  mar- 
riage. 

When  did  Dr.  Collier  inform  the  duke,  that 
be  might  marrv  ? — It  was,  I  believe,  af\er  the 
revocation  of  the  appeal ;  but  it  was  aAer  the 
sentence  was  obtained. 

Will  yon  be  so  good  as  to  fix  the  time  as 
nearly  as  you  can,  when  both  these  conversa- 
tioos  passed  between  Dr.  Collier  and  the  duke, 
and  Dr.  Collier  and  ihe  duchess  ?•— As  for  as- 
oertainin|^  a  lime,  1  cannot;  but  it  was  from 
the  meeting  of  the  parliament  in  the  month  of 
October  1768.  If  I  remember  right,  it  was 
the  beginning  of  the  sessions  of  parliament  be- 
fore last;  and  during  that  time  I  used  often  to 
walk  with  the  duke  to  Dr.  Collier's. 

Hoiv  many  days  was  it  before  the  marriage, 
if  I  am  miiftaken  in  supposing  you  said  the  day 
ofthe  marria|re? — It  might  be  three  or  four 
days,  or  witbm  a  week. 

I>o  you  know  that  Dr.  Collier  had  been  in 
fact  informed,  that  there  had  been  It  roasriage 
between  th«  lady  and  Mr.  flervey  ?— I  know 
notluDgatallofthat. 

Were  you  yourself  informed  at  this  time  that 
(here  had  been  in  fact  a  marriage  between  the 
lady  and  Mr.  UerveyP— I  never  knew  that 
there  had  been  a  marriage. 

Had  you  been  so  informed,  was  my  ques- 
tion?— From  hear- say,  and  nothing  else.  I 
heard  there  was  a  suspicion  of  a  marriage,  and 
that  she  had  put  him  upon  the  proof  of  that 
marriage,  and  that  he  had  failed  in  his  proof. 

Had  you,  or  had  you  not,  been  informed  of 
the  marriage  by  the  lad  v  herself  ?— -Never. 

Can  you  enable  their  lordships  to  judge,  what 
was  the  occasion  that  drew  the  duke  and  du- 
chess to  make  this  application  to  Dr.  Collier  so 
recently  before  the  marriage,  and  so  long  after 
the  sentence? — i  suppose,  the  meaning  of  the 
duke's  going  there  Mas  to  ask  Dr,  Collier, 
who  had  the  whole  management  of  the  af- 
fair, whether  he  could  with  safety  marry  the 
duchess. 

Do  yoa  know  whether  any  body  had  or  had 
not  suggested  a  doubt  upon  the  subject?-^ 


There  bad  been  a  doubt  before  the  sentence, 
but  aiW  tbe  sentence  there  was  no  doubt ;  but 
still  be  thought  proper  to  ask  biiOi  because 
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there  was  an  appeal :  that  appeal  was  revoked, 
and  after  that  appeal  he  married. 

Mr.  Mansfield,  If  your  lordships  will  per« 
mit  me,  I  will  ask  one  question  of  Mr.  Laroche. 
Whether  in  the  opinion  that  Dr.  Collier  gave  to 
the  duke  of  Kingston  in  his  hearing.  Dr.  Col- 
lier founded  his  opinion  upon  the  effect  of  that 
sentence  which  had  passed  ?—XarocAe.  He 
certainly  did,  in  my  conception  of  the  matter. 

Mr.  JDunning.  I  should  be  glad  to  know^ 
whether  the  witness  meant  to  have  it  under- 
stood upon  what  Dr.  Collier  founded  his  opi- 
nion, that  such  a  marriage,  if  it  had  been  law- 
ful, could  be  set  aside  bv  those  proceedings? — 
Laroche,  The  words  I  heard  were  these :  Yoo, 
may  safely  marry  Miss  Chndleigb,  my  lord, 
for  you  neither  offend  against  the  laws  of  God 
or  man. 

Lord  Fauconbridge.  After  this,  bad  they 
any  doubt  that  they  might  lawfully  marry  P— 
Laroche,  After  the  sentence  pronounced  in  the 
Ecclesiastical  Court,  1  am  nrmly  of  opinion, 
that  neither  of  them  had  a  doubt  as  to  the  le- 
gality of  the  marnaee.  ^ 

Mr.  Wallace.  My  lords,  I  have  many  wit- 
nesses to  prove  facts,  which  I  believe  will  be 
admitted  by  tbe  gentlemen  on  tbe  other  side, 
because  they  have  already  been  proved  in  ano- 
ther place :  they  are  such  as,  the  lady  at  the 
bar  living  continually  in  the  state  of  a  single, 
woman,  and  transacting  in  that  character  mat- 
ters of  consequence  relative  to  property:  they 
are  already  contained  in  depositions  in  another 
place,  and  I  shall  offer  to  your  lordships  now 
that  sentence  which  has  been  pronounced  in 
Doctors'  Commons:  tbe  officer  swears  he 
brought  it  from  Doctors'  Commons.  Your 
lordships  are  in  possession  of  it. 

Ah.  Gen,  I  have  already  stated  to  yonr 
lordships  the  measure  which  was  observed  inr 
giving  evidence  in  that  ease  in  Doctors'  Com- 
mons, both  upon  one  side  and  the  other ;  and 
I  stated  the  measure  observed  upon  the  part  of 
the  prisoner  in  Doctors' Commons  to  be  that 
of  her  having  given  evidence,  that  she  acted  a« 
a  single  woman  in  a  great  many  transactions. 

Mr.  Wallace,  Then,  my  lords,  I  call  no 
more  witnesses. 

L,  H,  S.  Mr.  Solicitor  General,  yoa  will 
please  to  reply. 

Sol,  Gen,  My  lords,  tbe  custom  which  hae 
prevailed  in  trials  at  yonr  lordshiiM'  bar,  autho« 
rizes  the  counsel  on  the  part  of  the  prosecution 
to  observe  upon  the  evidence  that  has  been  laid 
before  your  lordships,  and  to  apply  that  evi- 
dence to  the  charge.  In  the  present  case, 
wishing  to  discharge  my  dutv  as  counsel  in  a 
public  prosecution  without  tne  least  degree  of 
UDoecessary  severity,  or  occasioning  a  mo- 
mentary reflection  of  pain  to  the  adverse  party 
who  stands  at  your  krdships'  bar;  reflecting 
on  the  whole  course  of  the  evidence  that  has 
been  given ;  being  in  my  own  mind  so  clearly 
convinced  as  I  am,  that  the  evideipce  offered  in 
support  of  the  prosecution  has  not  in  the  least 
d^^ree  been  answered  by  any  evidenoe  that  has 
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been  offered  io  defence ;  but  on  the  contraiyi 
that  the  natore  of  the  defence  attempted  tup- 
ports,  confirms,  and  gi? es  credit  to  the  char^ ; 
I  find  nothing  on  which  I  could  with  propriety 
observe  in  this  period  of  the  business  at  your 
lordships'  bar,  hut  the  speec^  which  has  been 
xnade  by  the  prisoner  in  defence.  And  I  tru^t, 
your  lordshiiM  will  think  that  it  is  in  no  degree 
.  Abandoning  the  duty  I  owe  unto  the  credit  and 
weight  of  a  poUic  prosecution,  if  I  decline  en- 
iering  into  observations,  in  reply  to  a  mere  ar- 
^mentative  defence,  offered  to  your  lordships 
Jby  a  prisoner  in  person.  I  therefore  hope  that 
yourlordshijis  wiU  think,  that  I  have  not  failed 
ID  my  duty,  in  declining  to  trouble  youb  lord- 
abtps  any  farther  upon  this  matter. 

Mr.  Solicitor  General  having  finished  his 
replication  on  the  part  of  the  prosecution,  the 
duchess  of  Kingston  was  ordered  from  the  bar. 

The  House  was  then  adjourned  to  the 
Chamber  of  Parliament. 

The  Lords,  and  others,  returned  to  the 
Chamber  of  Parliament  in  the  customary 
order,  and  after  some  time,  the  House  was 
adjourned  again  into  Westminster- ball. 

The  Peers  being  seated,  the  Lord  High 
Steward  in  bis  chair,  and  the  Uonse  resumed, 
the  Serjeant  at  Arms  aiade  proclamation  for 
•ilence,  as  nsaal. 

X.  H.  S.  Your  lordships  have  heard  the 
evidence,  and  every  thing  that  has  been  al- 
leged on  both  sides ;  and  you  have  also  beard 
Ibe  opinion  of  the  learned  and  reverend  judges 
upon  the  questions  stated  to  them;  and  the 
solemnity  of  your  jiroceedings  requires  that 
your  lordships'  opinions  on  the  question  of 
Guilty,  or  Not  Guilty,  should  be  delivered  seve- 
ndlv  in  the  absence  of  the  prisoner,  beginning 
with  the  junior  baron ;  and  that  the  prisoner 
should  afterwards  be  acquainted  with  the  result 
of  those  opinions  by  me.  Is  it  your  lordships' 
pleasure  to  proceed  now  to  give  your  opinions 
upon  the  question  of  Guilty  or  Not  Guilty  ? 

Lords,  AyyfLy. 

Then  the  Lord  High  Steward  stood  up  un- 
covered, and  beginmog  with  the  youngest  peer 
aaid, 

John  lord  Sundridge  (duke  of  Argyle  in 
Scotland,)  what  says  your  lordship  ?  Is  the 
prisoner  Guilty  or  the  felony  whereof  she 
stands  indicted,  or  Not  Guilty  f 

^hereupon  John  lord  Sundridge,  standing 
Qp  in  his  place  uncovered,  and  laying  his  right 
hand  upon  his  breast,  answered,  Giulty,  upon 
my  honour. 

In  like  manner  the  several  lords  aftermen- 
Ironed,  being  all  that  were  present,  answered  as 
foUoweth:  . 

Heniy  lord  Digby,  Charles  lord  Camden, 
George  Venables  lord  Vemoil,  Edward  lord 
BeauTien,  John  James  lord  Level  and  Holland, 
Thomas  lord  Pelbani,  Frederick  lord  Boston, 
Nith^iel  lord  Scarsdale,  Richard  lord  Gros^ 


venor,  William  lord  Wycombe,  Thomas  lord 
Lvtteltoo,  William  lord  Mansfield,  Horatio  lord 
Walpole,  Thomas  lord  Hyde,  Vere  lord  Verc, 
William  lord  Ponsonby,  Andrew  lord  Archer, 
Henry  lord  Raveosworth,  Matthew  lord  For- 
tescue,  Thomas  Bruce  lord  Bruce,  Edward 
lord  Sandys,  George  lurd  Edgecumbe,  Henry 
Frederick  loi-d  Ched worth,  Francis  lord  Go- 
dolphin,  Thomas  lord  King,  Robert  lord  Rom- 
ney,  Thomas  lord  Middleton,  Edmund  lord 
Boyle,  Charies  Schaw  lord  Cathcart,  Willianl' 
lord  Craven,  John  h)rd  Clifton,  Henry  lord 
Paget,  peorge  lord  Willoughby  of  Parbam^' 
John  Pey to  lord  Willoughby  de  Broke,  George* 
lord  de  Ferrers  of  Chartley,  George  lord  Aber- 
gavenny, Francis  lord  Le  Despencer.  Guilty, 
upon  mv  honour. 

Charles  viscount  Maynard,  Thomas  viscount 
Went  worth,  Creorge  viscount  Torriogton,  Fre- 
derick viscount  Bolingbroke  and  St.  John, 
David  viscount  Stormont,  Thomas  viscount 
Weymouth,  .  George  viscount  Townshend, 
Richard  viscount  Say  and  Sele,  Anthony  Jo- 
seph viscount  Montague,  Edward  .viscount 
Hereford.    Guilty,  upon  my  honour. 

Wills  earl  of  Hillsborough,  John  earl  Spen- 
cer, Jacob  earl  of  Radnor,  Robert  earl  of' 
Nortbington,  Henry  earl  Fauconberg,  Henry 
earl  of  Darlington,  P^iilip  earl  of  Hardwicke, 
Richard  Granville  eari  Temple,  William  earl 
Fitzwilliam,  John  earl  of  Buckinghamshire,^ 
Geoi^^e  earl  Brooke,  William  earl  of  Barring-' 
ton,  Thomas  earl  of  Efiiuffham,  John  eari  of 
Ashburnham,  John  earl  Waldegrave,  John 
earl  Ker,  Thomas  earl  of  Macclesfield,  Philip 
.earl  Stanhope,  Henry  earl  of  Sussex,  Heneaee 
earl  of  Aylesford,  Charles  eari  of  Taokerville, 
William  earl  of  Strafiurd,  Edward  eari  of  Ox- 
ford and  earl  Mortimer,  Niel  earl  of  Rosebery, 
Hugh  Hume  earl  of  Marchmont,  John  earl  of 
BrcAdblbane,  George  earl  of  Dalbousie,  John 
earl  of  Loudoun,  John  earl  of  GatloWay,  James 
eari  of  Abereorn,  George  James  earl  of  Choi  - 
mondeley,  George  Bussy  earl  of  Jersey^ 
George  William  earl  of  Coventry,  William 
Henry  earl  of  Rocbford,  Richard  Lomley  eart 
of  Scarborough,  Other  earl  of  Plymottth, 
Henry  earl  of  Gainsboroogh,  Frederick  Au- 
gustus earl  of  Berkeley,  Henry  earl  of  Don- 
caster,  Frederick  earl  of  Carlisle,  William  Anne 
Holies  earl  of  Essex,  John  earl  of  Sandwich^ 
Sackvillceari  of  Thanet,  George  eari  of  Win - 
Chelsea  and  Nottingham,  George  Harry  earl 
of  Stamford,  Basil  eari  of  Denbigh,  Henry  earl 
of  Suffolk  and  Berkshire,  Francis  earl  of  tlun- 
tingdon^  Edward  earl  of  Derby.  Guilty,  upoo 
my  honour.  * 

Francis  Seymour  earl  of  Hertford,  lord 
chamberlain  of  the  houshold.  Guilty,  upon 
my  honour. 

William  eari  Talbot,  lord  steward  of  th« 
houshold.    Guilty,  upon  my  honour. 

Charles  Watson  marquis  of  Rockingham. 
Guilty,  upon  my  honour. 

Hugh  duke  of  Northumberiand.  Guilty^ 
upon  my  honour. 

Henry  Fienes  Pdham  duke  of  Newcastle* 
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Ooilly  errobeootly,  bat  ool  ihteiittooally,  apon 
my  booonr.* 

Fraacis  duke  of  Bridgewatery  John  Frede- 
rick duke  of  Dorset,  James  duke  of  Gbandoe,; 
George  duke  of  Bfltaocbeater,  WiUiam  Henry' 
Cavendish  duke  of  Portland,  Alexander  doke 
of  Gordon,  George  duke  of  llfarlboroogb,  Wil- 
liam duke  of  D«?onsbire,  Harry  doke  of  Bol« 
too,  George  duke  of  l^t.  Albans,  Henry  duke 
of  Beaufort,  Auprustus  Henry  dukeof  Urafton, 
Charles  duke  of  Richmond.  Guilty,  upon  my 
hooour. 

William  earl  of  Dartmouth,  lord  privy  seal. 
Guilty,  upon  my  honour. 

GranviUe  Leveson  earl  Gower,  lord  president 
of  the  council.    Guilty,  upon  my  honour. 

His  royal  highness  Henry  Frederick  duke  of 
Comberhind  and  Strathern.  Guilty,  upon  my 
bofioar. 

Then  the  Lord  High  Steward,  standing  nn- 
Govered  at  the  chair, la  jiog  bis  hand  upon  bis 
breast,  said, 

X.  H.  S.  My  lords,  I  am  of  opinion  that  the 
prisoner  is  Guilty,  upon  my  honour. 

In  H,  S.  My  lords,  all  your  lordships  hare 
foood  the  prisoner  Guilty  ot  the  felony  whereof 
she  stands  indicted,  one  lord  only  excepted ; 
who  laid,  that  she  was  guilty — *  erroneously, 
bot  not  intentionallv  :*  is  it  your  lordships'  plea- 
lure  that  she  should  be  called  in  and  acquaint- 
ed therewith  f^Lordt,  Ay,  ay. 

Proclamation  was  then  made  for  the  deputy- 
nsber  of  the  black  rod  to  bring  her  grace  the 
dachessof  Kingston  to  the  bar;  which  was 
done.  •  AfUrwards  proclamation  was  made  for 
silence,  as  usual. 

X.  H.  S,  Madam,  the  lords  hare  considered 
the  charge  and  evidence  brought  against  yoo, 
and  have  likewise  considefed  of  every  wing 
which  you  bave  alleged  in  your  defence ;  and, 
upon  the  whole  matter,  their  lordships  have 
found  i^oii  guilty  of  the  felony  whereof  you 
•  stand  indicted.  What  have  you  to  allege 
against  judgment  being  pronounced  upon  youP 

The  duchess  of  Kingston  delivered  a  paper, 
wherein  her  grace  prayed  the.  benefit  of  the 
peerage  according  to  the  statutes. 

Then  his  grace  the  Lord  High  Steward  ask- 
ed the  counsel  for  the  prosecution,  whether 
they  had  any  objection  to  the  duchess's  claim 
of  the  benefit  of  the  peerage  ? 

Ait.  Gen.  My  lords,  not  expecting  to  be  call- 
ed upon,  1  did  not  attend  to  the  form  of  words 
used  by  the  prisoner.  However,  I  understand, 
that  she  claims  the  benefit  of  the  statutes ;  not 
GOofiniDg  lierself,  I  suppose,  in  the  form  of  her 
claim,  to  one  statute ;  but  alleging  herself  to 
be  a  peeress,  claims  the  benefit  of  both  ;  mean- 
ing tp  insist,  that  the  act,  which  exempts  women 
from  judgment  uf  death,  is  to  he  construed  with 
reference  tu  that,  which  allows  clergy  to  lords 
of  parliament. 
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Mjr  lords,  upon  this  daim  I  mippoae  two 
qaestioDs  will  naturally  arise ;  one,  wbether  it 
be  oompetent  in  her  situation  to  claim  that 
jndjfment,  or  an  analogous  judgment  to  tbat» 
which  would  bave  been  pronounoed  upon  a  lord 
in  parliament  convicted  of  the  like  offence; 
the  other,  what  would  be  the  extent,  or  possible 
extent  of  that  judgment  upon  a  lord  of  parlia* 
ment,  so  convicted. 

My  lords,  I  speak  to  both  these  questions  ; 
because  I  conceive,  that,  without  aggra?atjn|f 
the  offence,  I  may  fairly  assume,  that  all  |he  - 
qualtficatioos,  which  were  put  upon  it,  hare 
been  full v  and  efiectually  proved;  the  mar- 
riage; the  issue  of  that  marriage;  the  fraud 
upon  public  justice ;  the  additional  aggrata- 
tion,  that,  it  was  no  less  a  surprize  upon  the 
duke  of  Kingston,  than  a  scandal-  to  the  rest  of 
the  world. 

This  being  the  true  state  of  the  case,  it  must 
occur  to  every  noble  lord's  mind,  that  the  laws 
of  this  country  would  be  considerably  disgraced, 
if  it  were  possible  to  state  to  such  a  court  suck 
a  crime,  attended  with  all  its  curcumstances  and 
qualifications,  as  an  object  of  perfect  impunity. 

In  this  point  of  view,  I  shall  take  it  lor  cer-* 
tain,  that,  if  I  can  establish  in  the  judgment 
of  your  lordships  osy  own  firm  persuasion, 
that  this  claim  to  avoid  judgment  of  death 
cannot  be  made  under  the  statute  of  Edward 
6,  or  with  any  reference  to  it,  but  must  resort 
to  the  act  of  Wiliiam  and  Mary,  I  shall  thea 
have  laid  before  your  lordships  that  opportu- 
nity, which  justice,  undoubtedly,  will  be  de« 
sirous  to  lay  hold  on,  of  pronouncing  a  judg« 
ment  somewhat  more  adequate  to  the  offence  ; 
thotagh  perhaps,  in  the  opinion  of  many,  far 
enough  from  adequate.  Or,  if,  contrary  to  my 
present  thoughts,  she  may  claim  any  benefit 
from  the  first  statute,  yet  tne  act  of  Elizalieth 
will  enable  your  lordships  to  make  some  slight 
satisfaction  to  the  law  for  so  enormous  a  viMS- 
tion  of  it. 

My  lords,  this  1  take  to  be  a  clear  proposi- 
tion, that,  from  the  beginning  of  time  to  this 
hour,  clergy  was  never  demandabl'e  by  women. 
By  the  ancient  law  of  the  land  this  privilege 
was  so  favourably  used,  that  reading  was  sufii- 
cient  proof  of  clergy :  and  all  wera  taken  to 
be  clerks,  who  lay  under  no  indispensable  im- 
pediment to  receive  orders.  This  rule  is  laid 
down  in  all  the  books.  Several  statutes,  nay 
the  Provincial  Constitution  of  1581,  adopt  the 
distinction  thus  made  between  persons  in  holy 
orders,  and  other  clerks,  or  lay  clerks.  But 
women  were  under  this  indispensable  impedi- 
ment. They  might  be  professed,  and  become 
religious ;  but  even  a  nun  could  not  claim  this 
privilege.  This  is  proved  by  the  same  books : 
and  lord  Hale  puts  the  case  of  mansladghter, 
where  the  husband  shall  have  his  clergy,  and 
the  wife  no  privilege.  The  statutes,  which 
exempt^women  from  judgment  of  death,  ex- 
pressly recite,  that  they  were  not  entitled  to  cler- 
gy ;  and  distinctly  provide  a  new  and  different 
species  of  exemption. 

Having  reminded  your  lordships  of  tbie 
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nWar  ioKe  in  the  kw,  I  ■balittike  tap  the  aU- 
tutei,  which  am  matcnal  io  Am  tagwrnmntp  in 
Mmir  .ardar  of  lime.  This  will  leU  mm  to 
iMuuider ;  fint,  whet  is  the  tt ue  Jieture  eiul  mx* 
teat  of  that  ftiemiitien  fMm  4Hipitol  pniiidi* 
meat,  which  hie  deggy  gives  to  a  leed  of  par* 
liament,  by  the  Ant  of  £dwtad  the^th,  and 
thel^b  of  £liaaheth ;  eeeojidiy,  whether  the 
Sltt  of  James,  or  the  third  and  fourth  of  Wi4* 
Kam  and  Mary,  contain  any  roforenee^o  those 
Wtherkwe. 

Id  order  to  esplain  the  trne  effect  of  the  ata- 
tnle  of  £ihrard  the  eth,  i  shall  csnsider  die 
aiiuaiion  io  which  the  peerage  ntood  with  re- 
fepeot  to  clergy  attbe  time  of  making  it.  leay, 
the  sitaatien  of  the  peerage  aa  to  elei)^ ;  he- 
eaose  it  will  not  he  donbted,  1  sappeae*  that 
they  wese  entitled  to  thia  valiiaUe  prifUege  in 
commoD  with  others.  So  peculiar  and  emel 
a  distinction  could  net  haie  remained  in  perfect 
ailence  for  anch  a  number  of  years.  Nor,  if 
Ihey  had  been  entilM  to  claim  It  upon  Mooliar 
terms,  would  those  have  been  wnnotiocd.  Be« 
aides,  if  there  be  no  evidenee  of  sock  a  privi^ 
Uge  at  any  tame,  how  can  it  he  claimed  nowf 


Although  the  allowanoe  of  clergy  waaaettinff 
aside  the  cooviotion  aa  to  the  person  of  thao^ 
leoder,  his  fpoda  vemained  torfok,  and  the 


king  seised  his  landp  under  the  seeovd.  By  the 
Ath  of  Hen.  7,  c  13,  it  mm  to  keaHawed  but 
once;  and  the  convict  was  to  be  branded  in 
open  court,  before  the  jndga.  And  in  thevery 
vear  of  the  atat^to  now  under  conaidevation,  a 
long  list  of  oOeoaes  was  deprived  of  it ;  apd, 
even  where  it  remained,  eleveiy,  with  an  iron 
voke,  was  inOicted  on  the  convict,  aa  a  vaga- 

It  was  thonght  too  maeb  to  leave  the  lords 
of  parliaroeotaKposed  to  those  cruel  and  shame  - 
ful stigmata;  especially  in  cases,  where  they 
might  make  purgation  and  so  be  restsred  to 
the  exercise  of  their  high  f unetiona.  May,  in 
such  instances  even  forfeiture  was  thoaght  too 
much.  It  was  afeo  eoneeived  by  thekr  tord- 
ahips,  that,  in  their  case,  capital  aunishoMnt 
had  extended  too  ftr.  It  was  alao  thonght 
proper  to  deliver  a  lord  of  parliament  from  the 
necessity  of  provuig  hie  tMie  to  clergy  in  the 
ardbary  way,  Theaefore  by  ihe  1  £.  0,  c. 
IS,  §  14f,  it  waa  enacted^  *«  That  in  all  and 
every  case  and  cases,  where  any  of  the  kiuff'e 
majesty'a  vsubjects  shall  and  may,  upon  nia 
prayer,  have  the  privilege  of  clergy,  as  a  clerk 
convict,  that  nsay  make  porgation ;  in  all  those 
cases  and  every  of  them,  and  also  in  all  and 
everj  case  and  cases  of  felony,  wherein  the 
privilege  and  benefit  of  deivy  is  restrained, 
excepted,  or  taken  away  by  this  statute  or  act 
(willnl  murder  and  poisoning  of  malice  pre- 
pensed only  excepted)  the  lord  and  k>rds  of  the 
parliament,  and  peer  and  peers  of  the  realm, 
having  place  and  voice  in  parliament,  shall,  by 
virtue  of  this  present  act,  of  common  grace, 
upon  his  or  their  request  or  prayer,  alleging 
that  he  is  a  lord  or  peer  of  this  realm,  and  claim- 
ing the  benefit  of  this  act,  though  he  cannot 
lead,  without  any  burning  in  the  htod,  loaa  of 


of  kMwkioad,  fas  ad- 
judged, deemed,  taken,  and  used,  for  the  fint 
tioM  only,  to  all.hit80t8,.emidtaraolMna,  aad  pur- 
ipoam,  as  a donk convict,  and  ahsttbein  ease 
of  a  derk  csooict,«iiick  auy  make  fuij|;atioo, 
without  any -further  or  other  feeaefitrorfnvi^ge 
of  deigy  to  any  aueh  Iced  oripeer  frnmtfaeoce* 
forth  at  any  iime  eAer  for  any  cause  to  be  al« 
kMved,  ad^ddged,or  admittad ;  any  law,  atatale, 
■Msagi',  custom,  or  any  other  thin^  to  ^e  con- 
tnary  in  liny  wise  aotwithstandmg."  More 
sliortly  thus— At  present,  men  prove  their  cler- 
gy by  reading ;  and  mnat  forfeit,  and  he  hrtuid- 
ed,  blefore  it  may  be  obtained.  Far  the  fotuiv, 
altcaaes,  where  aay  of  the  kmg'a  ■oltfocto  may 
now  obtain  privilege, as  a  derfecoovisMrho  may 
puigation,  a  lord  of  parliament,  without 


vending,  burning  or  foffeitttte,  ehaU  ha  a^fadg* 
ed  and  used  as  a  clerk  convict,  who  may  mats 
pvrgation.  All  that  was  harsh  in  the  laW, 
was  taken  off  the  peerage :  all  that  was  left 
was  privlle^.  The  trial  by  the  bishop  and  his 
clerks  (which  differed  from  trid  by  peers,  no 
more  in  the  case  of  a  lord  than  of  a  commoner) 
was  not  substituted  in  the  place  of  legd  trial, 
bat  aansraddedto  it,  for  his  adaantaffo;  This 
was  the  only  way,  which  had  theo  besa 
thought  of,  ia  any  caae,  to  avoid  judgment  of 
death.  The  reason  of  the  thing,  andthe  cot* 
prem  letter  of  Ike  statute  aaito  to  prove,  tbatp 
till  tl^  eighteenth  of  Rliiaksth,  a  lord  of  par- 
liament, convicted  of  a  cleigyahle  crime,  and 
being  capable  of  purgation,  must  hsve  been 
deemed  and  treated  as  a  clerk  convict,  wbe 
might  make  purgation,  and  delivered  over  to 
the  ordinary  for  that  purpose. 

The  learned  and  laborious  StaunfoiH,  oar 
ablest  writer,  at  least  on  this  branch  of  the  taw, 
treats  it  as  a  thing  without  questioo.  Fd.  130. 
**  A  lord  shall  have  privilege  of  deiffy,  wheso 
a  common  person  aball  not  have  it.  ue  ought 
to  make  puigation';  and  if  ao,  he  muat  be  de* 
lit ered  to  the  ordinary,  to  be  k«pt,  till  ho  has 
snade  his  purgatkm.  If  ha  oonresscs,  abjurca, 
or  is  outlawed,  he  cannot  have  the  benefit  of 
this  statute;  becauae  he  cannot  make  purga- 
tion." Staunford  fiourished  when  this  statute 
was  made;  wrotoafewyeara  after;  and  died 
before  the  eighteenth  of  Elizabeth .  His  there- 
fore is  a  contemporary  exposition  of  it,  unen- 
tangled  with  the  casual  phrase  of  any  aubse- 
qnent  act. 

Hale,  in  hia  second  vdume,  fol.  S76,  whers 
he  seems  to  differ  from  Staunford,  as  to  the  ex- 
tent of  the  statute,  agrees  with  him  as  to  the 
nature  of  the  privilege ;  which  he  calls  The 
Cleigy  of  Noblemen.  At  one  time,  judges 
would  not  deliver  clerks  to  the  ordinary,  who 
had  become  incapable  of  purgation,  by  confes- 
sion or  otherwise.  The  church  dieged,  that 
nothing  done  before  an  unlawful  judge  was  suf- 
ficient to  sustdn  their  process,  or  sentence. 
Whereupon  the  Artkuli  CUri  [See  vol.  8,  p. 
131],  provided,  that  all  clerks  shdl  be  delivered 
to  their  ordinaries.  But  they  were  delivered,  in 
the  instances  mentioned  by  Staunford,  ab»fM 
pur^aiwne/Miendd,    Now  the  case  put  m  the 


ftetate  iMf  whei^Miy  mm  nay  bafe  Ifae  pii- 
▼iJcg»  ef  el€i|*3F,.  M  a  clerk  cooviot  t&at  may 
make  puiigalioik  Aod  a  lord  of  pari  iamenli  mh 
f  Off  in  Um  iMse  f  Mtlicaaieot^  was  pat  in  the  caae 
oMdarik  ooMictthaimay  tnakepar^attoQiwitb* 
oat  faading  or  undofgoiog  the  pains  tvbioh  at- 
tended a  eoaaoQttaei'  under  tboie  cirQumalanoea. 
Staonfbrd  tberefiire  Cboiigbt,  that  tbeae  ez- 
enptioiia  did  not  reaeb  to  tbe  caae,  wberet  k^ 
lore  tbe  atatute,  Ibere  could  be  no  pupkiien 
for  any  man.  And  the  opinion  waa  ao  proba- 
btoy  at  mat,  tbal  a  very  eminent  laiFyer,  d  an- 
ble  character^  in  tbe  tine  of  tbegreai 
tif  antnally  burnt  a  peer,  who  oonfemad. 
Hale  dottbta;  eapeaially  at  tbis  day,  when  de- 
liverj  to  tbe  ordinary  and*  pai!gation  are  botb 
taken  aii«y  by  tbe  eigbteentb  of  Elisabeth. 
It  ia  not  obriouawbat  diiferenea  tbal  makes. 
^*  I  think,"  says  be,  «*  it  vpaa  never  meant,  that 
a  peer  of  the  reidm  should  be  put  to  read,  or 
be  burnt,  where  a  common  person  shonbi  be 
put  to  bis  cier|ry."  Both  agree,  that  the  peer 
aboold  bate  had  bis  clergy,  and  have  been  de- 
livered to  the  oidioary,  and  have  made  porga* 
tion,  exempt  from  tbe  eoncomitant  penalties; 
in.  some  caaes,-  snra  Slaunford  ^  in  all,  saya 
Hale.  But  even  Hale  makes  no-doubtof  peers 
being  liablfe  to  imnrisonment. 

la  tbe.trial  of  lord  Warwick,  the  chief  joa- 
tioe  lays  it  doilm,  that  the  statuteof  Edward  6 
exenyited  peers  from  tbe  penalties  ef  boming, 
and  re|>ealed  tbe  statute  of  Henry  7,  as  to  so 
iDuch.  Then  a  peer  was  liable  toDorniua  be- 
fore; and  by  the  ae^  of  Henry  7,  wfaient  in 
terma,  puts  it  upon  persons  admitted  to  their 
clergy.  But  bow  conld  it  be  seriously  ar- 
goed,  that  a  thing  so  anxiously  repealed  never 
eziated  ?  I  have  oenaulled  on  tbia  oceaaien  aa 
many  books  aa  I  oould  think  of  referring  to ; 
and  I  do  not  racalleet  one,  whiob  supposes  a 
time  when  a  peer  bad  not  the  beneot  of  bb 
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^ohiog,  it  must  be  confessed,  conld  be 
more  unprineipled,  and  iaeongruous,  than  to 
asffiw  tbe  truth  or  jnaiiee  of  »con?iotton>  at 
common  law  to  bo  mnationcd  in  the  Ecclesian- 
tiaal  Gomrt.  Bat  the  cboreb  fami  not  tbe»  lost 
itn  boU  npon  men's  minds;  nor  would,  pro- 
bably ^ibraome  ages^  hot  for  ito  own  glaring 
miseonduet* 

Tbe  trial  oaUed  pmrgatien^  aa  it  was  had  in 
thnbtsfaep^S'  eoorli.  w«a  a  ndienloaa-  mockery 
ef  jnatlce;  or  beeame  asrionsi  only  bgi^  tbe  pep- 
jury-  which  it  prodnoedk  It  waa  therefore  abo* 
liahed.  9tt*  SHMjply  t»  abottsh  it  woold  also 
hm€  oat  off  Ilia*  imdriaonment,  which  followed 
m  oonsietien  in*  the  bisbop'a  court,  and  which 
nt  abeoUrbasie  bevi  iireawiied)  would  always 
fotta w  netoal  gnilt.  To  remedj^  which,  it  waa- 
tbodgki  fi*  to  gia»  the  eomrt  aolhority  to  pu- 
nislb  ny  impriaanmcnalbff  any  time  lem  than  » 
jFonr.  Thbwan'paoper  in  ali cases;  burpar- 
tkmlarly  sO'in  the  caasa  of  peers,  and  persona- 
in  holy  orders,  who  were  not  liable  lo  buvnia^ 
in  tba..b«id.  It  waa  thorelbre  enaited  by  tbe 
eiglrteeatb  of  Bitnabetb,  c.  7,  s.  3,  and  8, 
>*Tba(b  ofery  pcmod  and  pemona^  which  ai 


any  time,,  after  tbis  present  session  of  parlia« 
meat,  shall  be  admitted  and  allowed  to  have 
the  benefit  or  privilege  of  his  or  their  clergy, 
shall*  not  Iherenoon  be  delivered  to  tbe  o%- 
nary,  aa  hath  been  aocusloroed;  but,  after 
such  ^lergy  allowed,  and  burning  in  tbe  hand 
according  to  the  statute  in  that  behalf  provided, . 
aball  forfiiwitb  be  enlarged,  and  delivered  out 
of  prison^  by  the  justices,  before  whom  such 
clergy  shall  be  granted^  that  cante  notwith- 
sttmdwg. 

**  Provided,  nevertfaeliBss,  snd  be  it  also  en- 
acted, that  the  jnstices,  before  wbona  such  al- 
lowanoe  of  cleiyy  shall  be  bad,  shall  and  roay^ 
for  the  further  eorreotion  of  such  persons,  to 
whom  soch  clergy  shall  be  allowed,  detain 
and  keep  them  in  prison,  for  such  convenient 
time,  aa  the  aame  justices  in  their  disoretioa 
shall  think  conrenient;  ao  aa  the  same  do  noc 
ezoead  one  year'a  imprisonment ;  any  law  or 
usage,  heretofore  had<or  used  to  the  contrary 
notwithstanding." 

The  effect  of  these  words,  *  shall  forthwith  b^ 
enlaij^  and  ddivered  oot  of  prison,  that  canae 
notwithatanding,'  is  to  give  the  person  so  en- 
laifjped  exactly  the  same  state  and  condition 
which  he  would  have  obtained,  under  the  for- 
mer dispensation  of  law,  by  gmng  throoffh  the 
process  of  purgation,  and  so  being  delivered 
from  the  offence.  This  psrt  of  the  act  carriea 
a  great  effect  upon  the  construction  of  the 
whole.  In  conversation!  I  have  beard  the 
words,  <  afterburning  in  the  hand  J  supposed  to 
be  the  phrase,  upon  which  some  doubt  might 
torn,  whether  peers  are  included  in  tbe  act. 
But,  in  the  construction  of  such  a  statute,  it  ia 
not  enough  to  find  a  phrase,  upon  which  some 
doubt  might  torn.  It  would  be  fitter  for  those 
who  conceive  the  donbt,  to  proceed  at  least  one 
step  further;  and  sUte,  to  what  extent  their 
doubt  goes.  Is  it  doubted,  whether  purgation 
be  taken  away  in  the  case  of  a  peer,  and  the 
peer  be  matoredto  his  law  without  it?  Will 
any  g|i*ntlemaa  argue,  that,  at  this  day,  a  peer 
oonvicfeed  of  a  olergyable  crime,  shall  not  be 
forthwith  enlai^;  but  moat  be  delivered  tn 
the  ordinary  to  make  his  purgation  ?  Thin 
point;  I  believe,  never  bas^  nor  ever  will  be  ar- 
gaed.  If  he  ia  not  to  undergo  pumtion,  ^u* 
jure  is  he  exempt?  Does  any  other  statuta* 
eBEemnt  a  peer  from  bis  mirgation,  ordischarga 
him  from  his  attainder,  but  tbis  general  statute 
of  the  eighteenth  of  Blizabeth;  which,  in  ita 
lsrgejhrase,<somprehends  every  body  ?  I  pn^ 
test  I  know  of  none.  Or,  does  this  statute 
exempt  any,  but  those,  who  shall  be  thereafter 
admitted  to  oleigy  ?  The  words, « after  burning 
in  tbe  band,*  do  not  make  an  essential  or  neoea- 
sary  article  in  the  descripdon  of  the  persons  to 
be  dischaiiged ;  nor  create  any  term,  or  condi- 
tion, upon  which  the  discharge  is  to  obtain. 
Thedeaerinlion  of  the  persons  to  be  discharged 
is  absolved  in  tbese  words,  « all  persons  wh» 
shall  be  allowed  tbe  benefit  of  tbeir  clergy.' 
They  are  to  be  discharged  absolutely.  Hut 
when?  and  in  what  manner?  WUj,  after  thn 
alkHvaM*  of  dergy,  and  barnuig  in  tbe  hand' 


631] 


16  OEOIIGE  in. 


Trial  of  the  Duchess  ^  Kingstw^  [639 


« iocordiDg  to  the  ttatute ;'  which  it  to  My,  in 
the  cases  provided  by  the  ttatute ;  of  irhich  the 
case  of  a  peer  is  not  one.    ' 

The  whole  consequeoce  is  no  more  than  this, 
that,  in  a  case  circumstanced  like  the  present, 
where  the  honour  of  the  law  and  the  pnrity  of 
manners  require  some  example  to  M  made, 
your  lordships  may  follow  tne*  bent  of  your 
discretion,  by  resorting  to  the  last  clause  in 
the  18th  of  Elizabeth.  This  I  say,  upon  a 
supposition,  that  some  peer  stood  convicted  of 
the  like  offence,  with  similar  ag^gravation  ;  or 
that,  upon  the  rest  of  the  argument,  it  will  he 
possible  to  give  any  woman  the  benefit  of 
any  statute,  pari  ratione,  as  peers  have  the  be- 
nefit of  clergy,  under  the  first  of  Edward  6. 
But  I  hope  to  prove  soon,  that  it  is  impossible 
to  construe  the  subsequent  statute  in  that  man- 
ner. Consequently  there  will  be  due  to  this 
crime  a  very  different  sort  of  punishment  than 
that  which  1  have  alluded  to. 
^  It  will  hardly  be  said,  that  these  statutes  re- 
late to  women  of  any  condition.  The  expres- 
sion excludes  them  distinctly  enough.  Ir  that 
had  been  more  general,  the  subject  matter  ex- 
cludes them  aliiolutely.  They  are  no  more 
clerks,  than  lords  of  parliament.  They  never 
underwent  purgation ;  nor  were  delivered  to 
the  ordinary ;  they  were  therefore  incapable  of 
receiving  these  privileges :  for  these  acts  were 
merely  to  regulate  an  old  right,  not  to  give  a 
new  one.  Both  the  statutes,  which  gave  them 
their  exemption,  recite  it  as  a  genera!  proposi- 
tion, that  women  were  not  entitled  to  clergy. 
Nor  have  I  even  seen  any  statute,  case,  or  book, 
wherein  any  condition  of  women  is  supposed 
exempt,  but  by  virtue  of  the  laws  I  shall  state 
presently.  It  remains  then  to  be  considered, 
whether  the  exemption  provided  by  those 
laws,  has  any  reference  to  the  sUtute  of  Ed- 
ward a. 

The  first  statute,  which  exempts  women  from 
capital  punishment  in  any  case  of  felony  is  the 
twenty-first  of  James  1,  c.  6,  which  runs  thus: 
"  Whereas,  by  the  laws  of  this  realm,  the 
benefit  of  dergy  is  not  allowed  to  women  con<- 
▼icted  of  felony ;  by  reason  whereof  many 
women  do  suffer  death  for  small  causes ;  be  ft 
enacted  by  the  authority  of  this  present  par- 
liament, that  any  woman,  being  lawfully  con- 
▼ieted  by  her  confession,  or  by  the  verdict  of 
twelve  men,  of,  or  for  the  felonious  taking  of 
any  money,  goods,  or  chattels  above  the  value 
of  twelve-pence,  and  under  the  Talue  of  ten 
•hillings ;  or  as  accessary  to  any  such  offence ; 
the  said  offence  being  no  burglary,  nor  robbery 
in  or  near  the  highway,  nor  the  fdonious  taking 
of  any  money,  goods,  or  chattels,  " 


person  of  any  man  or  woman 
knowledge^  but  fml 


from  the 

privily,  without 

nis  or  their  knowledge^  but  only  such  an  of- 
fence as  in  the  like  case  a  man  might  have  his 
clergy,  shall,  for  the  first  offence  be  branded, 
and  UMrked  in  the  hand,  upon  the  brawn  of  the 
left  thumb,  with  a  hot  burning  iron,  having  a 
roman  T  upon  the  said  iron ;  the  said  mark  to 
he  made  by  the  gaoler  openly,  in  the  Court, 
Itafiwe  the  judge;  and  alio  Ip  be  farther  po- 


nished  by  imprisonment,  whipping,  stocking,  ' 
or  sending  to  the  house  of  correction,  in  such 
sort,  manner,  and  form,  and  for  so  loog  time 
(not  exceeding  the  space  of  one  whole  year)  ss 
the  judge,  judges,  or  other  justices,  before 
whom  she  shall  be  so  convicted,  or  which  shall 
have  authority  in  the  canse,  shall,  in  their  dis- 
cretion, think  meet  according  to  the  quality  of 
the  oflfence,  and  then  to  be  delivered  out  of 
prison  for  that  offence ;  any  law,  custom,  or 
usage  to  the  contrary  notwithstanding." 

This  statute  at  least  excludes  all  colour  of 
reference  to  the  first  of  Edward  6.  Any 
woman  convicted  of  grand  larceny  (if  it  be  but 
a  simple  felony,  clergyable  in  a  man)  shall  be 
burnt.  She  was  not  put  to  demand  benefit  of 
the  statute ;  to  pray  her  clergy  would  have 
been  too  absurd  ;  but,  the  larceny  being  stated 
in  the  record  to  lie  committed  by  a  womaot 
judgment  was  forthwith  entered  of  baming, 
and  so  forth.  The  statute  is,  moreover,  con- 
fined to  such  larcenies,  where,  in  the  like  case, 
a  man  might  have  his  clergy.  I  take  notice 
of  these  words  at  present,  only  for  the  sake  of 
remarking  Hhat,  in  this  stetute,  at  least,  they 
must  relate  to  the  quality  of  the  offence,  not  to 
the  condition  of  the  offender. 

My  lords,  the  only  statute,  of  which  the  pri- 
soner can  claim  the  benefits  against  jodgnwnt 
of  death,  is  the  third  and  fourth  of  Williaan 
and  Mary,  c.  9,  s.  6,  which  runs  in  these  words : 
<<  And  whereas,  by  the  laws  of  this  reain, 
women  convicted  of  felony,  for  stealing  of 
goods  and  chattels  of  the  vslue  of  ten  shilltogs, 
and  upwards,  and  for  other  felofiies,  where  a 
man  is  to  have  the  benefit  of  his  clergy,  are  to 
suffer  death ;  be  it  therefore  enacted  and  de- 
clared by  the  authority  afbresaid,  that,  where 
a  man,  being  convicted  of  any  felony,  for  which 
he  may  demand  the  benefit  of  his  e\tr^,  if  a 
woman  be  convicted  for  the  same  or  like  of^ 
fence,  upon  her  prayer  to  have  the  benefit  of 
this  statute,  judgment  of  death  shall  not  be 
given  against  her  upon  such  conviction ;  or 
execution  awarded  upon  any  outlawry  for  such 
ofience ;  but  shall  suffer  the  same  poniahmeat 
as  a  man  should  suffer  that  has  the  benefit  of 
his  clergy  allowed  him  in  the  like  case  ;  that 
is  to  say,  shall  be  burnt  in  the  hand  by  the 
gaoler,  m  open  court,  and  be  further  kept  ia 
prison  for  such  time  as  the  justices  m  their 
discretion  shall  think  fit,  so  as  the  same  do  net 
exceed  one  year's  imprisonment."  Under 
this  act,  to  avoid  judgment  of  death,  the  pri- 
soner must  pray  the  benefit  of  this  statute. 

I  collect  from  conversation,  perhaps  too  idle 
to  be  referred  to,  that  the  argunoent  will  belaid 
thus.  A  woman  convicted  of  a  felony  which 
would  he  clergyable  in  a  man,  shall  suflfer  the 
nunishment  as  a  roan  would  m  the  like 
that  is,  as  a  man  of  the  same  conditaoa 
whh^herself :  hut  a  peer  would  suffer  no  pu- 
nishment: therefore  a  woman  of  that  condi&oB 
shall  suflhr  none. 

The  words,  <in  the  like  case,'  must  OMaa  the 
same  herci,  as  in  the  twenty-first  of  Jamea,  *  can- 
yietedef  the  like  offenoe.'  Aiul  t^e  words  <  of 
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thenme  condition'  mvitbe  whoUj  wpmdded, 
if  tbey  are  admitted  at  all.  Bot  it  it  Hnpoiai- 
ble  to  oonoeive,  that,  if  tbe  leffialatnre  had 
meant  to  create. so  importaat  a  oistinctioD  be- 
tween different  orders  of  vipiDen,  it  would  bate 
uted  no  words  for  that  purpoie.  Nor,  indeed, 
CBD  tnch  a  distinction  beao  created  by  any  bpe* 
ration  of  law. 

If,  in  faroorof  the  prisoner,  tbe  slightest  de- 
gree of  ponisbasent,  which  any  man  can  aofler 
in  tbe  like  case,  is  to  be  intended,  efery  woman 
weold  chum  exemption  from  burning,  because 
inferior  eociesiastics  are  not  burnt;  and  from 
forfeitnre,  becaooe  lords  of  parliament  are 
neither  burnt  nor  forfeit  But  this  absurd  con- 
struction happens  to  be  thrown  out  by  tbe  act 
itself,  which  appoints  tbe  punishment,  it  means, 
to  be  burning  and  imprisonment.  The  statute 
therefore  will  not  suffer  it  to  be  understood, 
tkat  any  woman  conticted  of  any  felony,  shall 
soffier  no  other  punishment,  than  those  who,  it 
is  now  contended,  are  to  suffer  no  punishment 
stall. 

Upon  these  grounds  I  submit  to  your  lord- 
ships, that  the  judgment  to  be  pronounced  upon 
e? ery  woman,  of  whatei er  <|uality  or  denomi- 
nation, is  that,  wbtch  is  prescribed  by  the  third 
and  fourth  of  William  and  Mary ;  and  that 
there  is  no  ground  or  warrant  of  law  to  insist, 
that  a  peeress  can  avoid  judgment  of  death 
upon  any  other  terms. 

My  lords,  the  whole  question  is  upon  bum- 
iag.  Tbe  imprisonment  is  tbe  same  either 
way.  Now«  it  there  be  prudence  or  propriety 
of  any  sort  in  establishing  such  an  eiemption 
for  peeresses,  let  that  prudence  or  propriety  be 
stated;  where  by  the  constitution  of  *thia  coun- 
try such  an  application  ought  to  be  made,  to 
parliament.  Jf  tbe  parliament  ahonld  Chink  fit 
to  create  new  pririleges,  or  add  new  distinc- 
tions to  any  order  of  men,  or  women,  they 
are  competent  to  do  it.  But  it  would  be  as- 
snnnng  too  much  for  any  court  of  juatice. 
Your  lordahips  sit  here  merely  as  a  court  of 
JQstice,  not  as  a  house  of  legislature.  To  do 
that  by  fbroed  and  arbitrary  interprelatiott  of 
law,  which  ought  only  to  be  done  by  act  of 
legisbtnre,  ia  too  much  enhancmg  the  preroga- 
tife  of  tbe  judge ;  and  too  much  confounding 
those  authorities,  wl^ich  ought  to  have  plainer 
marks  and  broader  limits  set  between  them. 

Mr.  Waliace,  My  lords,  I  did  not  suppose 
it  would  have  lallen  to  my  share  to  ^ive  your 
lordships  any  trouble  upon  this  subject;  and 
therefore  i  hare  not  rery  faUely  lookedinto  the 
ititotes  which  have  been  mentioned;  but  I 
will  state  to  your  lordships  in  general,  what  I 
nnderstand  to  be  the  privilege  of  peeresses  at 
this  day. 

By  the  90th  Hen.  6,  chap.  9,  to  obviate 
doobta  which  had  arisen  upon  Magna  CharU, 
pccrcaaca  are  put  upon  a  iootrog  with  peers 
^'ith  vespeet  to  trial  and  punishment ;  and  by  an 
eqnitaUe  oonstructioo,  peeresses  by  titles  smce 
created,  aa  mareyoneitea  and  TiiCoante«es» 
Mt  within  the  act. 


AC  the  lime  of  pnesup  the  act  of  Edward  the 
6th,  the  lords  of  parliament  are  mentioned, 
which  at  that  time  of  day  comprehended  the 
whole  peerage.  In  this  situation  were  peers  at 
the  time  of  passing  the  statute  of  the  18th  of 
Elizabeth,  which  atatute  cannot  relate  to  tbem. 
Every  penon,  who  is  to  be  admitted  or  allowed 
to  have  the  benefit  or  privitoe  of  dei^, 
should  not  after  burning  in  tbe  nand  be  deli- 
vered to  the  ordinary,  as  has  been  customary, 
but  may  be  detained  in  prison.  This  pro? isum 
clearly  refers  to  the  situation  of  commoners, 
and  not  of  peers :  it  refers  to  those  who  were 
at  the  tiihe  of  makmg  the  act  liable ;  whereas 
peers  were  not  in  that  condition ;  they  were 
not  to  pray  thar  clei^,  but  the  benefit  of  that 
act,  and  to  be  delivered  ont  without  burning  in 
tbe  hand.  The  direction  given  by  the  act  is  to  • 
justices:  an  expression  never  applied,  I  be* 
lieve,  in  any  act  to  the  lords  in  parliament  sit- 
ting in  their  judicial  capacity  as  a  criminal 
court :  the  justices  are  to  keep  such  persons  in 
prison  after  they  are  burnt  in  the  hand ;  which 
IS  a  demonstration  that  infeHor  courts  are  al- 
luded to;  and  it  is  under  this  statute  imprison- 
ment is  inflicted  upon  persons  intitled  to  their 
clergy. 

At  the  time  of  passing  the  statute  of  tbe  Sd 
and  4th  of  William  and  Mary,  peera  were 
exempt  from  burning  in  tbe  band  and  impri- 
sonment in  clergyable  cases,  which  commoneri 
were  sul>ject  to.  By  this  law  women  are  put 
on  the  same  footing  with  men,  and  the  courts 
before  whom  they  are  tried  are  to  inflict  the 
same  punishment  as  they  are-authorized  to  de 
upon  men.  These  provisions  make  it,  in  my 
appidiension,  extremely  clear,  that  the  peer- 
esses were  intended  to  be  plaoed  in  the  same 
condition  with  peers,  aa  they  were  by  Magna 
Charte,  explained  by  tbe  sUtute  of  Edward  the 
6th.  Would  it  not  be  the  most  harsh  and  cruel 
interpretation,  if  the  act  was  even  doubtful,  to. 
subject  a  peeress  to  a  punishment  for  the  same 
crime  which  her  husband  is  exempt  from  ?  The 
conditions  of  penons  create  distinctions  in  the 
constnictton  of  laws;  but  tbe  attempt  now 
made  is  to  confound  all  ranks,  and  by  supposed 
literal  interprctetion  to  involve  one  of  yonr  lord- 
ships' own  situation  in  the  punishment,  which 
the  legislatare  has  been  so  anxious  to  extricate 
yon  from. 

Mr.  Manifield.  Jt  is  not  till  this  moment, 
that  I  had  any  apprehension  myself,  that  any 
question  of  this  sort  would  be  agitoted  before 
your  lordships ;  and  therefore  I  can  only  speak 
of  the  severe!  statutes  referred  to  from  mv  ge- 
neral oiemory  of  them ;  but  I  apprehend  that 
the  construction  of  these  statutes  will  not,  can- 
not be  snch  aa  is  now  contended  for  on  tbe  part 
of  tbe  prosecutor.  Tbe  object  of  the  construc- 
tion wished  by  tbe  prosecutor  is  this:  that  the 
laws  of  this  country  are  to  make  a  difference 
between  one  sex  and  tbe  other;  that  they  are 
now  at  this  time  of  day  to  be  ao  determined  aa 
to  inflict  a  more  severe,  a  more  cruel  punish- 
ment upon  e  iromnn  than  .on.  a  .to^  though 
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the  •ffbiM  oomttiMed  be  the  lame  Nmr, 
such  a  eooftructtOQ  your  lordshipt  woald  aerer 
suffer,  nor  an j  eoort  of  joftioe  m  tbii  eoonlvy 
would  saflfer  to  take  place,  unien  tbere  should 
■omethioi^  be  fband  is  tbo  law  wbieb  aeeeo* 
aarily  re^uirea  it :  aad  Mmg  tha  eeveral  •!»• 
ttttes  together  relating  to  tbia  aul^eat,  i  apfire- 
beod  your  lordtbipa  wilt  be  of  opinioa,  that 
these  statutes  do  not  only  not  remove,  but  that 
they  exclude,  auob  abeuvdity,  aneh  inhomaaity. 

My  lords,  the  statute  upon  which  the  whrne 
must  be  founded,  aa  I  conceive,  is  that  of  the 
80th  of  king  Henry  the  6tb,  which,  aa  well  aa 
I  recollect  firon  ray  menoay,  is  ch.  11,  which 
first  provides  expressly,  though  1  baKeve  it  i» 
coositk^red  only  aa  a  ^clarstion  of  the  oouMson 
law,  but  provides,  that  peevesaesh  should  be 
tried,  and,  if  I  reeoneet  the.  words  rightly, 
ahoald  not  only  be  tried'>  but  should  be  judged 
in  the  same  manner  as  peers:  and  remember- 
ing what  has  happened  upon  that  atatuae,  I 
must  put  your  h>rdslMps  in  mmd,  that  such  baa 
been  the  benignity  of  the  eoastruolioa  upon  it, 
that  though  only  three  rsoka  of  peeressea  are 
naniefl,  it  has  been  clearly  held  io  eonstructlou 
to  extend  to  all.  The  three  that  are  mentionad, 
I  tbink,  are  duchesses,  countesses,  and  baron- 
esses. Tlie  constr'octioo  ia,  that  it  exteoda  to 
marchionessea  and  viscountesses,  because  they 
are  inlitled  in  the  spirit  snd  meaning  of  the  law 
to  the  same  privilege  which  ia  given  to  the 
other  ladies  by  name.  The  clear  rcault  and 
effect  of  this  statute  is,  tossy  in  fleneral  terms, 
that  women  of  that*  high  rank  should' be  tried 
and  should  be  judged  in  the  same  manoev  as 
men.  The  terms  used  in  the  aot  are  general. 
Whoever  reads  that  law,  wilt  be  astonished  to 
bear  any  man  contending,  that  in  imposing 
judgment  upon  a  peeress,  your  lovdshipa  are 
to  be  guided  by  adiilerent  rule  from  that  which 
you  would  A>Itow  if  you  were  passing  judg- 
ment upon  a  peer.  The  next  statute  to  be 
considered  after  this,  as  a  general  statute  upon 
the  subject,  is  that  of  the  3d  and  4th  of  king 
William  the  third;  IMd  that  statute  mean, — 
were  the  legislators  that  Hdada  it  so  Ibfgetftil'  of 
irhat  was  due  to  bnaMuity,  and  to  tbemself«s 
and  their  own  eharaetefs,  aa  to  mwaa, — that  a 
distinction  in  punishment  should  pievail  be- 
tween one  se»  and  the  other,  to  tfans  pvejodice 
of  that  which  ismtitled  to  the  greater  iodui* 
gence  and  compassion?  Moat  certainly  not; 
because  the  express  provision  of  that  statute  is, 
that  women  convicted  of  oflbnoes  intitlad  ta  the 
beneUt  of  clergy  should  sufbr  in  the  samu 
msnner  as  men  would  suffer  aonvisted'  of  the 
same  offences* 

My  hmfs,  qo  man,  who  can  read  thsil  ota«> 
tute,  and  reason  noun  it,  can  help  couehnding 
that  it  waa  the  object  of  thai  lawtaaay,  that 
where  women  were  convicted  of  clergyable  afL 
i^es,  they  should  be  in  Ba.good  »  situation  aa- 
men  who  were  convicted  of  the  like. 

My  forda,  taking  these  two  statutes  of  the 
fOth  of  Henry  the  nxth  providinr  fiXi  the  trial 
and  judgtaMut  of  peeresses,  and  the  ganeial^ 
Btatotrof  the  ad  uA  4Ai>r  WffllaHi  the  ikM 
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baoefit  of  clergy  to  women,  I  abouM 
kit  ianpoasibia  to  say,  that  peeresses  eon- 
VMted  of  a  clergy  sble  oieDea  were  not  to  have 
precisely  the  same  privileges  as  peers  oonvictcd 
ofsucbofiiMoes^ 

My  lords,  if  there  be  any  rule  of  conatraetioa 
in  the  law,  which  ia  indisputable,  for  expoaod* 
ing  statutes,  it  is  this ;  that  statutea,  aa  we  aay^ 
in  pari  materidt  relating  to* one  sulaeet,  are  to 
be  eonaulcved  as  one  law,  taken  and  interpreted 
together  as  throsring  light  one  upon  the  other : 
no  rule  of  oonalruetion  ia  belter  eataUished. 
Follow  that  rale  of  eonalraoiMm  herew  Take 
first  the  ganemi  law  for  the  trial  af  paeeaases 
and  the  judgment  of  peetsesea  in  t&a  aama 
manner  aa  of  peers ;  then  take  the  general  law, 
givmg  the  braefit  of  clergy  to  woman  hn  the 
same  manner  as  to  men ;  and  who  will  not  say, 
thatthat  nde  of  eonstruotion  doesootaeoeasarily 
tend  to  put  both,  upon  the  rank  of  man  and 
women,  m  the  same  oondition,  when  oouvictcd 
of  tha saoae spedea  of  oflenceP  Baftwhatara 
the  particular  acts  of  parliament,  which  have 
been  referred  to  aa  requiring  a  difiesenl  coa- 
struetioo  f  By  the  first  of  £dward  the  aizth,  it 
ia  extremely  clear,  that  peara  are  not  to  undeigo 
the  ignominious  punishment  of  burning.  The 
sortute  that  follows  that  of  Bdward  the  sixth,  is 
tha  latb  of  Eliaabetb;  whioh  takes  away  the 
delivery  to  tha  ordinary,  aubstitutes  burawgia 
its  place,  and  then  gives  a  power  to  impriaon. 
Whuerer  reada  that  act,  will  see  that  it  eer- 
tamly  waa  eonfiaed  to  caaes,  where  punish- 
ment was  t»  be  iaflioted  by  jtistiees  upon  par- 
sous  of  an  ordinary  deseriptioo,  not  persons  of 
the  rank  of  peers;  and  the  statute  strwtly  and 
cleariy  rrlatea  only  to  persons- so  having  cleigy 
allowed,  as  is  prescribed  by  that  statute :  sod  if 
tha  18th  of  Biiaabeth  is  to  have  the  eooslrac- 
Uon  which'  is  contended  for,  I  understand  it 
must  have  effect  also  to  inflict  the  puaishoicot 
of  burning  upon  peers.  So  much,  mf  kirds, 
for  the  statute  of  the  tSth  of  £liaabeSh.  The 
Slat  of  king  Jamea  waa  mentioned  as  first  in 


past  giviuff  devgy  to  women :  the  3d  and  4lh 
of  king  William  the  tliird  is  meutuMied  as  al- 


luding 'to<  it.  It  dees  soy  but  the  proEvisiens  of 
tha  3d  and  dith  of  king  Wiiliaoa  the  third  are 
mmeral,  that  is^  a  gaoeral  law  exteodiivthe 
benefit  of  clergy  to  woman  in  all  caaoa.  Now 
it  is  said  there,  that  tfaay  shall  have  thaaaoM 
punishment  as  men  ;  they  are  to  be  in  the  like 
as  men.    ThaRtheactgoeaou»taaay, 


that  is  ia  my:,  bumtnapand 

My.lordsv  what  isthafauraaoatrualioAaf  this 
lawP  Whyv  that  waaaenishyi  beiathaaaam 
situalH>n;a»ase&;  and  wheva^Bien  ararof  mmk- 
canditianr  tlmt  tbty  wsuld  ha  burnt  in*  the 
band,  that  they  wouhl  be  liaUa  to 
soned,  women  in  like  manner  shoukl  be  i 
to  buriiing  idthafand^  and  aba«M  barsu^ysct 
to^iaspsisonBant:  butmi^oi 
thr  savarfr  part-  oH  m  law  infiislfi 
mantahauki  bar  extended  ao  by 
where  it  ivaanatsaaxpvesaadL  HowyavaauM 
aao  igiiiil  thai  olear  psoaiaia*  af  that  kN^ 
thai  women  should  be  in  the  j 


Men,  if  yOQ  wert  to  «y,  that  a  pcereis  oott- 
viet^d  of  a  olei||^yable  ofleooe  skould  aitbar 
uadergo  the  paniaimieatof  burning,  or  (be  pa- 
oiabmcot  of  imprisooinent.  No  ooe  oan  aay 
opoo  the  statute  of  Edward  tbaaizth,  that  they 
are  subject  to  either.  The  o^ect  of  the  statute 
af  Wiiiiani  the  thicil  waa  to  aaake  the  punish* 
meat  of  auch  oAendeia  precisely  the  eanie  with 
ic|ard  to  one  sex  as  the  other ;  and  the  true 
spirit  and  (preat  object  ol'  that  law  mast  be  di- 
recUjr  acted  afiraiost,  if  a  peeress  was  to  be  out 
io  a  different  situation  from  that  of  a  peer,  and  to 
bare  a  mor?  severe  and  cruel  puDisJiment  inflict- 
ed upon  her,  than  would  be  upon  him.  These  are 
the  only  general  observations  that  oeour  to  me 
BOW  in  taking  the  whole  scope  U  the  law :  1 
therefore  aubmit  to  ^our  lordships,  that  the 
noble  lady  ai  tiie  bar  is  eatilled  to  ibe  benefit  of 
these  statutes. 

Aiiormey  General.  My  lords^  eoncerningtha 

riiat  which  is  now  depending  before  the  House, 
fiurly  cooless,  that,  when  your  lordslitps  first 
called  upon  me  to  eive  roy  reasons  why  judg- 
ment of  death  should  not  be  suspended  upon  the 
prayer  of  the  prisoner,  made  in  ilia  manner  in 
which  that  prayer  was  conceived,  and  upon 
theeileelsiitiid  consequenees  ofallowing  her  the 
benefit  of  the  statute  in  a  more  regular  courae, 
1  would  rather,  if  I  might,  have  bean  excused 
from  layingotty  thougfbts  before  your  lordships. 
1  had  beard  a  rumour,  that  men,  whose  learn- 
ing and  authority  1  greatly  revereooe,  held  a 
diffiMrent  opinion.  Thia  could  oat  fail  to  raise 
much  distrust  of  roy  own  conclusions,  al- 
though I  had  thoroughly  considered  the  sub* 
ject ;  and  although  I  never  read  an^  propooi* 
liso  %i  itb  more  perfect  conviotioo  dt  the  truth 
af  it,  since  I  learnt  to  read. 

My  lortla,  that  idea,  the  only  one  1  have  been 
able  to  form,  or  adopt,  is  now  very  much 
strengthened.  That  cloud,  which  oame  over  it 
from  the  rumoured  prevalence  of  contrary  no- 
lioD,  is  very  uioch  removed.  Because,  if  there 
be  no  otiiuion  to  the  contrary,  but  what  ia  to  be 
founded  on  the  argument  1  have  heard  to-day 
from  those  who  are  best  able  to  sustain  the  con- 
trary opinion,  1  am  perfectly  aatisfiad,  it  is  im- 
possible thia  should  |iasa  aa  a  point  of  law,  or  re- 
ceive the  sanction  of  your  Uirdships'ooocurrance. 

Uy  lords,  what  are  the  arguments  f  FirSt, 
it  is  utterly  inconceivable,  that  the  law  should 

Sut  such  difierenoe  between  the  two  sezea. 
iy  lords,  if  the  subject  wss  laid  by  for  a  mo* 
meat,  only  te  osake  a  handsome  compliment  to 
a  very  respedsbie  part  of  this  assembly,  which 
well  deserves  all  the  attention  it  aommanda,  it 
is  impoasible  to  quarrel  with  a  turn  of  gallantry. 
But,  resuming  the  aubyect,  we  are  all  agreed, 
that  the  law  did  actually  put  that  Tory  difie* 
renca  between  the  sexes  for  many  oentunea. 
And  this  uncourtly  otetuteof  Bdward  the  sixth, 
prooeeding  upoci  the  law  aa  it  found  it,  dul  not 
tbink  of  aboilabing  the  diatinolion.  It  was 
quite  beakle  the  purpoaa  of  that  act,  which  did 
Bot  HMaa  to  qualify  the  savara^  of  the  orimiDal 
Uw  in  genaral,  nmoh  leas  to  maka  an  equal 
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diatrihotion  of  it  aipong  the  anbjeets  at  laige. 
But, -taking  the  law  as  tt  stoodj  it  was  found  m- 
convenient,  iocompatiUe,  and  shocking  to  ,rea- 
soa,  that  lords  of  parliament,  who  were  to  give 
their  voices  upon  the  most  ardnoua  affairs  of  a 
great  empire,  should  do  so  under  apparent 
atigoMito  and  circumstauces  of  open  iofaaiy. 
I  don't  rely  on  the  gender  of  the  words,  hut 
on  the  purpose  of  the  set.  Women  are  ex- 
cluded by  both.  Tiiey  were  neitlier  liable  to 
the  stigmata,  nor  held  the  high  othce  which 
made  them  intolerable.  Therefore  bisihape, 
whom  tlie  28th  and  32od  of  Henry  the  8tli  had, 
at  that  time,  made  liable  to  the  whole  case  of 
other  clerks  convict,  were  included :  women 
certainly  not.  The  privilege  was  given,  not  to 
the  peerage,  but  to  the  bouse  of  parliament,  to 
be  claimed  by  the  members  as  such.  It  waa 
not  substanuve;  but  aa  ingrafiraent  on  the 
right  to  clergy,  which  women  never  bad.  Id 
truth,  [  have  not  heard  a  hint  from  the  coun- 
sel on  the  other  side  to  question  the  existeace  of  ' 
this  difference  down  to  the  tliird  and  fburtli  of 
William  and  Mary,  upon  which  act  tliey  have 
chiefly  relied  in  argument  They  lay  it  down, 
that  peers  convict  of  clergyable  crimes  are  ex- 
empt from  all  puaisbment,  not  being  within 
the  18th  of  Elizabeth  ;  that  peeresses  are  to  ha 
tried  and  iudged  like  peers ;  that  tlie  3d  and 
4th  of  William  and  Mary  pots  women  convict 
in  the  same  condition  as  men ;  and  that  by 
aonka  tecit  reference  to  the  former  statulesy 
peeresses  convict  are  not  to  be  punished  stall. 

1  have  troubled  your  lordships  already  with 
roy  reasons  for  thinking,  that  in  old  time,  peers 
enjoyed  the  benefit  of  clergy  in  common  with 
other  men,  and  upon  the  same  terms ;  that  in 
the  4th  of  Henry  the  7th,  burning  waa  inflicted 
upon  them  as  lay*olerks ;  that  the  statote  of 
£dward  the  6th,  in  the  very  moment  of  exempt- 
ing them  from  the  penalties  incurred  at  law  by 
conviction,  aiUudgaa  them  clerks,  and  delivers 
them  for  purgation  in  the  bishop's  court;  that 
the  statute  of  £li«abeth  delivers  all,  who  shall 
thereafter  be  admitted,  to  clergy,  from  pUrga* 
tion,  and  discharges  them,  subiect  to  auch  cor- 
reotion  by  imprisonment  for  less  than  a  year, 
aa  the  Court  shall  think  fit. 

It  is  not  denied,  that  these  words,'  in  their 
plain  and  natural  sense,  embrace  the  case  of 
peers.  But,  in  this  context,  it  is  supposed  they  do 
not,  because  the  clerks  convict  are  to  be  dis- 
charged after  allowance  of  their  clergv,  and 
after  burning  in  the  hand  aaoording  to  the  sta^ 
tuto.  This  hMt  provision,  they  aay,  cannot 
refer  to  peers.  Nay,  one  learned  gentleman 
thought,  that,  if  itahonld  be  construed  toin- 
dude  peara,  they  must,  by  force  of  these 
worda,  he  burnt  in  the  hand. 

1  eamiol  fallow  this  idea.  I  have  no  way  of 
conceiving,  how  an  act  which  inflicta,  or  ralbar 
rsaarras  a  penalty,  aoeordiug  to  the  Uw  as  it 
than  atood,  can  lie  interpreted  to  create  a  na«r 
penalty  ;  or,  by  what  chain  of  reasoniag  it  ia 
oonduded,  that  where  all  conviote  are  to  ha 
diaeharged  upon  the  aHownnee  of  detgyj-and 
such  bufiiing  as  Che  law  diracis,  tbase-are  not 
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to  be  discharged  at  all,  for  whom  the  Uw  has 
not  directed  jbuniing.  Soppoae  the  king  should 
pardon  the  buminr ;  it  was  thought,  io  lord 
Warwick's  case^  that  would  be  a  perfect  dis- 
chaige.  Buruiog  was  not  substituted  in  the 
place  of  purgation  :  that  was  a  mere  slip !  it  is 
contrary  to  the  history :  burning  existed  before 
the  1 8tb  of  Elizabeth,  in  just  the  same  extent 
ms  after.  Imprisoament,  at  the  discretion  of 
the  temporal  judge,  was  the  substitute  for  pur- 
gation ;  and  is  extended  expressly  to  all,  who 
are  discharged  from  purgation.  But  it  seems 
too  late  to  argue  this.  Was  it  not  expressly 
decided  in  (he  case  of  Searl  and  Williams, 
when  prohibition  went  to  stay  the  deprivation 
of  a  parson,  who  had  been  convicted  of  man- 
slaughter, and  discharged  under  the  18th  of 
Elizabeth,  although  he  could  not  be  burnt  ? 
**  For  when  the  stotute  says  after  buruinff,  it 
imports,  where  burning  ought  to  he ;  olher- 
wise  the  statute  would  do  no  good  to  clerks,  for 
whom  it  was  most  intended."  The  case  is 
reported  in  Hobart.  The  sUtute  speaks  uni- 
versally of  every  body,  those  who  were,  and 
those  who  were  not  liable  to  burning ;  and  dis- 
charges them  all,  after  allowance  of  clergy, 
and  burning  according  to  law,  as  it  had  slood 
before ;  that  is,  *  reddendo  singula  singulis.* 

The  next  objection  is,  that  the  word  '  justices' 
will  not  apply  to  your  lordships,  even  while 
yea  are  sitting  merely  in  the  characters  of 
judges.  Therefore  a  statute,  which  is  to  be 
executed  by  justices,  cannot  relate  to  a  peer, 
who  is  not  triable  by  justices. 

Is  it  then  seriously  contended,  that  your 
lordships,  exercismg  your  jurisdiction  in  the 
trial  of  a  peer,  willnot  do  all  the  same  acts  of 
justice,  which  judges  must  do  in  the  trial  of  a 
commoner  ?  Upon  reading  many  acts  of  par- 
liament, your  lordships  will  find,  either,  that 
you  have  no  jurisdiction  at  all,  or  that  you  must 
exercise  it  under  the  character  and  denomina- 
tion of  juatices.  The  same  objection  might 
have  been.made  fo  lord  Ferrers's  execution  ;* 
the  same  to  the  burnine  a  peer  under  the  sta- 
tate  of  Henry  the  7th.  By  the  word  « justices' 
I  undersund,  in  our  law,  all  manner  of  officers 
who  are  entrusted  with  the  administration  of 
justice.  So  Spelman  defines  the  word.  In  high 
antiquity,  the  name  went  to  the  greatest  subject 
in  this  country;  for  I  take  the  «  Justitiarius 
totius  Anglise'  to  have  been  above  the  <  Senes- 
ehallns  regis.'  Yoor  lordships  therefore  will 
■ot  disdain  the  name ;  for  you  sit  here  in  no 
wghcr  character  than  that,  which,  by  just  and 
natural  construction,  is  attributed  to  the  word 
•justices.'  Therefore,  if  no  better  objections 
can  be  raised  than  these,  I  apprehend  the 
words  of  the  statute  sufficiently  comprize  the 
Parage.  Tbn  also  was  laid  down  in  the  trial 
•f  lord  Warwick. 

But,  my  h>rda,  if  these  are  objections,  wbi- 
tter  da  they  go?  .  Not  only  to  subvert  the  sta- 
tote  of  £lizsbeth»  in  this  most  reasonable  par- 
ticular  of  giving  some  convenient  correction. 
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as  the  statute  calls  it,  to  a  criminal  found  •• 
upon  record ;  but  to  restore  a  law,  which  has 
now  for  many  ages  been  understood  to  be  at  ao 
end  ;  and  I  flatter  myself,  considering  the  ac- 
count which  the  books  all  give  of  it,  that  pur- 
gation is  at  an  end. 

But  I  am  called  upon  to  look  at  the  SOth  of 
H.  6,  c.  9.  I'his  was  a  mere  declaratory  law ; 
reciting  the  S9th  chapter  of  Magna  Charta, 
'  nullus  liber  homo,'  and  so  forth,  and  a  rwy 
absurd  doubt,  whether  *  homo'  included  both 
genders ;  and  declaring,  that  **  ladiea  shall  lie 
put  to  answer,  and  jud|^  before  such  judges 
and  peers"  (here  by  the  way  judges  and  peers 
are  synonymous)  «*  as  peers  should  be."  But 
though,  by  Magna  Charta,  peeresses  were  to 
be  tried  by  their  peers,  as  other  women  were 
by  theirs,  there  the  privilege  ends.  All  were, 
upon  conviction,  to  receive  the  like  judgment 
and  execution :  and,  in  the  exemption  from 
death,  the  difference  was  not  between  the 
ranks,  but  the  sexes,  of  the  convicts.  And  so 
the  law  undoubtedly  continued,  notwithstand- 
ing this  statute. 

But  it  was  said,  that,  by  the  equity  of  this 
statute,  marchionesses  and  viscountesses  were 
included,  though  not  named.  This  was  to  give 
countenance  to  the  rule,  that  all  statutes  in  pari 
materid  shall  be  construed  alike.  There  is 
great  fgood  sense  in  the  rule.  Marchionesaes 
and  viscountesses  were  clearly  within  the  lavr 
declared ;  and  consequently  within  the  reason 
of  declaring  it :  therefore  duchesses,  countesses, 
and  baronesses  were,  by  a  sortofsynechdocbe, 
put  for  all  peeresses.  So  where  a  privilege 
IS  saved  to  certain  denominations  of  people,  all 
others,  who  .were  before  within  the  same  pri- 
vile^ej  will' be  within  the  saving,  if  there  be 
nothing  in  the  context  to  raise  a  distinction 
against  them ;  particularly,  if  the  saving  be 
only  declaratory,  and  not  a  positive  exceptioD. 
Nay,  in  a  new  law,  things,  equalljr  within  the 
reason  of  it,  have  been  comprized  in  it  b^  cchi- 
struction.  But  this  borders  upon  arbitrary  : 
pvliament  seems  the  properest  judge  of  this 
reason.  If  peers,  disqualified  to  vote,  should 
claim  the  benefit  of  the  1st  of  EdwanI  the  6tfa. 
it  might  be  argued  with  some  plausibility,  that 
they  are  within  the  reason  of  the  act.  They 
are  so  certainly,  in  every  point,  except  that  of 
voting  ;  and  yet  I  sbonfd  think  it  too  much  to 
overlook  so  material  a  distinction  made  by  the 
statute  itself.  But  if  women,  who  were  not 
concerned  in  any  part  of  the  subject  mstter, 
make  the  same  claim,  it  would  be  making*  a 
perfectly  new  law  to  include  them.  Where 
then  is  the/iartlaf  materia  between  the  act  of 
William  and  Mary,  for  exempting  women  from 
capiul  punishment,  and  the  20th  of  Henry 
the  6th,  which  had  nothing  to  do  with  puoisC- 
ment ;  or  the  Ist  of  Edward  the  6th,  which 
had  nothing  to  do  with  women  f 

I  did  propose  two  statutea  to  be  considered 
in  pari  materidj  the  acts  of  James  and  of 
William  and  Mary  ;  the  only  two  which  con* 
fer  upon  any  woman  any  exemption  finom  ce« 
pital  paoisbmeot    I  have  not  beard  it  denied^ 
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that  if  •  peeitas  h#d  8too(|  oonvioted  of  the 
crimes  meatiooed  in  the  first  a<:t,  the  puoiah- 
roent  there  specified  must  hare  eosned.  This 
fixes  the  sense  of  these  words,  *  id  the  like  case.' 
1  am  possessed  therefore,  of  this  grouod,  that 
the  act  of  Edward  the  6th  did  not  toacb  the 
difference  put  by  the  law  of  clergy  between 
the  sexes ;  nor  that  of  James  make  any  dif- 
fereoce  as  to  the  quality  of  the  ofiender.  We 
1(0  entirely  qpoa  the  act  of  William  and  Mary. 
It  is  inaccnrate  to  say,  this  act  pnts  women 
into  the  same  conditton  with  men  ;  and  still 
mere,  with  men  of  the  same  quality  respeo- 
tifely.  There  is  nothing  in  it  abont  the  condi- 
tion of  the  person.  Where  a  man,  convict  of 
any  fetooy ,  hsa  clergy,  a  woman,  oonriot  of  the 
like  offeoce,  shall  not  hare  judgment  of  deiith, 
but  suffer  the  same  punishment  as  a  man  would 
suffer,  with  clergy,  in  the  like  case.  These 
worils  refer  altogether  to  the  quality  of  the  of- 
ienee.  That  Tery  crime,  which  in. one  record, 
applied  to  a  man,  inters  judgment  of  death, 
avoidable  by  bis  claim  of  clergy,  applied  in 
another  to  a  womaui  infers  the  specific  judg- 
ment prescribed  by  the  act.  Nor  are  the  two 
s»es  put  iaio  the  same  cenditioB,  even  as  to 
p«oisho»ent.  All  women  avoided  judgment  of 
death ;  not  so  of  all  men.  Some  were  indis- 
pensably incapable  of  holy  orders :  such  can- 
not baye  their  cteigy  at  this  day ;  nor  bad  any 
etberesclDption  from  death  before  the  5tb  of 
Anne.  Some  could  not  prove  their  title  to 
clergy  by  reading.  Men  could  have  their 
.eleigy  but  oeoe:  women  the  ben^  of  this 
sutute  totiu  quotie$i  till  a  subsequent  act  alter- 
ed the  law  io  thisirespect. 

Still  loss  oso  the  words  be  twisted  to  create  a 
dkffvnmM  as  to  tbs  rank  of  the  oiender.  It  k 
bardt  says  a  learned  gentlemso,  to  put  the  se- 
verest omi9|ructkm  upon  an  act  o^  this  sort. 
Tbe  act  is  not  penal.  But  the  shorter  answer 
iSi  there  are  not  two  constructions  to  ehuse  be- 
tween. If  the  pkrase  had  been  ieH  general, 
*  the  same  punishment  as  a  mm  shouU  amffer 
that  liAjd  bis  dergy  in  the  Jike  ease,'  It  ao^bt 
We  boBD  thought  uncertain  what  that  punish* 
m»i  should  &i  because  diffenwt  orders  of 
men  were  liable  to  different  oiea&ure  of  punish- 
ment in  the  like  case ;  the  hulk  of  men  to  for- 
feiture,  fauroiag,  and  disoretioAary  imprison- 
meni:;  iiilerior  eoelesiastics  to  forfeiture  slad  im- 
fsisanment ;  lords  of  parUamentto  in^isonment 
only.  In  such  a  test  there  ipigbt  have  been 
foem  to  contend  lor  a  favourable  constnfctkm ; 
nod  yet,  even  then,  I  ehould  haf  e  though  that 
the  measure  of  punishment  allotied  to  the  bwlk 
of  ma^Und,  undistinguished  by  peculiar  pri- 
.vilcf^ee^  must  have  been  deemed  the  mesning 
nf  Ike  legi^ature.  But  whatever  might  have 
been  the  constrnotioa  of  such  a  text,  it  must 
haire  applied  equally  to  all  women.  They  could 
not  have  been  classed  in  casts,  aooording  to  the 
condition  of  their  respective  husbands  $  the 
issft  of  a  lord  of  parliament  to  be  imprisoned ; 
of  an  inferior  ecdesiastks  to  be  imprisoaed  and 
to  fiwfeit ;  of  other  men  to  be  imprisoned,  to 
fi>rfWit,iuidbebiuiit.   Tkealnttttobovaferhaa 
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pnt  an  end  to  all  qusstioo,  by  stating  expressly 
the  very  measure  of  punishaoeut  alioUed  to  % II 
.  women. 

Burnt  ip  tbe  hand  in  open  conrt,  it  is  saidt 
shall  noit  apply  to  peeresses,  because  they  were 
never  liable  to  be  burnt  at  all.'  The  position  is 
true,  not  of  peeresses  alone,  but  of  all  women. 
But  thev  were  liableto  judgment  of  death ;  fbr 
which  this  slighter  punishment  was  a  desirable 
commutation. 

My  lords,  if  there  be  any  thing,  in  tbe  na- 
ture of  the  punishment,  unreasonable,  or  im- 
proper to  be  applied  to  women  in  general,  or  ta 
noblewomen  in  particular,  let  the  matter  come 
vbefore  parliament.  Itisa  legishttiveconside* 
ration,  and  parliament  will  entertain  it  accord- 
ing to  the  extent  of  .the  principle,  which  cer- 
tainly will  apply  to  many  noblewomen  of  munh 
higher  rfmk  than  some  peerewes,  who,  as  the 
law  now  stands,  are  lime  to  that  punishmaiit. 
So,  I  think,  they  ought  to  remain.  Guilt  levela 
rank.  A  Qt^blewoman,  CMW ered  with  tbe  igno- 
miny of  such  a  eonvicCion,  camiet  forfeit  lesa 
than  her  estimation. 

My  lords,  tbe  only  qaestkm  is  this:  has  any 
positive  lair  granted  the  exemption  new  de* 
manded,  to  wind  up  such  a  record  aa  this  with 

Eerfeet  impunity,  a  ridiculons  disgrace  to  pub- 
c  justice  f  Has  this  been  done  in  expresa 
terotts ;  or  in  terms,  whose  necessary  construo- 
tiop  amoimts  to  express  f 

My  lords,  when  I  have  qualified  the  qoes* 
tion  m  that  manner,  I  have  gone  to  the  verg^ 
of  judicial  authority.  And  I  ife  desire  to  preso 
this  upon  your  lordsliips  as  an  universal 
maxim :  no  more  dsafparon^  idea  can  creep 
into  the  ound  of  a  judge,  than  the  imsgina- 
tipn  that  he  is  wiser  tbso  the  law.  I  confinu 
this  to  no  judge,  whatever  be  his  denomina* 
tion,  but  exteiul  it  to  all.  And,  speaking  at  the 
bar  of  an  English  court  of  justice,  I  make  sura 
of  your  lordSiips'  approbiiion,  when  1  com- 
prise even  your  lordships,  sitting  in  West- 
minster-ball. It  is  n  grievoiis  example  to 
other  judges*  If  your  lordships  assume  this, 
sitting  in  judgment,  why  not  the  King's- 
bench  ?  Why  not  commimioners  df  Oyer  and 
Terminer  ?  If  they  do  so,  why  not  the  Ouarter 
sessions  ?  Ingenious  meU  may  strain  the  Jaw 
very  iari-but,  to  pervert  it^-to  new  model  it-r* 
the  genius  of  our  constitutkm  says,  judges 
have  no  such  authority,  nor  shell  presume  to 
exinrcise  it. 

TheLpnls  tbegi  ^djouqied  to  the  Chamber 
of  Parliament;*  |uid,  after  some  time  passed 

*  Die  Luam,  %%  ApriKs,  1776. 

Ordered  by  the  Lords  spiritual  and  tempon^ 
in  parliament  aseinbled,  that  the  following 
Question  be  pot  to  the  Judges,  viz. 

Whethera  peeress,  convicted  by  her  peers  of 
a  clergyable  fekmy,  is  by  law  intitJed  to  the 
benefit  of  tbe  statutes,  so  as  to  excuse  her  fronb 
4sapital  punlahment,.  iritbont  being  burnt  in  tbu 
hand,  or  bemg  liaUe  to  any  imprisonmctttt    . 
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Trial  ^the  Duchess  ofKifigston, 
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th«re  the  Hoom  sdjonrnetf  flfl^sin  into  West- 
»  minuter- hall ;  when,  after  the  UMial  proclama- 
tion for  silence,  his  grace  the  Lord  Hisrb  Stew- 
anl  addressed  the  prisoner  to  the  ibllowing 
effect: 


Whereup^^n  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  ha^ng  conferred  with 
the  rest  of  the  judges  present,  deliveretl  their 
unanimous  Opinion  upon  the  said  Question, 
^ith  hJH  reasons,  as  follow,  ? iz. 

My  lordp ;  the  question  proposed  by  your 
'  lordships  for  our  opinion  is, 

Whether  a  peeress  convicted  by  her  peers  of 

- «  clergyable  felony,  is  by  law  intitled  to  the 

benefit  of  the  statutes,  so  as  to  excuse  her  from 

capital  puoishment,  without  being  burnt  in  the 

•  hand,  or  being  liable  to  any  imprisonment?* 

My  lords,  your  lordships  would  probably 

-  expect,  that  on  a  qoeation  of  this  importance 

the  judges  would  have  desired  time  to  hare 

considered  of  it;  but,  as  it  was  easy  to  foresee 

•  IVom  the  first  appointment  of  this  trial,  that  a 
question  of  this  sort  would  probably  arise,  we 

"have  all  looked  into  the  several  statutes,  from 
'Which  any  light  could  be  expected  :  and  as  od 

•  aoeb  a  consideration  we  have  been  able  to  form 
an  ojtinion,  in  which  we  all  concar,  we  thought 
it  our  duty  to  deliver  it  immediately,  and  not 
abstract  tpe  finblic  business  by  unnecessarily 
protracting  this  trial,  which  has  already  taken 

'  up  so  mncli  of  year  lordships'  time. 

1  am  therefore  authorized  by  my  brothers 
to  say,  we  all  concur  in  opinion,  that  a  peeress 

•  convicted  b;^  her  peers  of  a  clergyable  felony 
•is  by  law  intitled  to  the  benefit  of  the  statutes, 

ioasto  excuse  berfVom  capital  punishment, 
without  being  burnt  in  the  band,  or  being  liable 
*to  any  imprisonment. 

My  lords,  the  question  depends  on  several 
acts  of  parliament.  The  first  1  shall  trouble 
your  lordships  with,  is  the  99  Hen.  8,t  c,  9, 
which  recites,  <«  that  by  Mag[na  Charta  no 
freeman  shall  be  taken,  or  imprisoned,  or  dis- 
seised of  bis  freehold,  or  his  liberties  or  free 
customs,  or  shall  be  outlawed,  or  in  any  wise 
destroyed,  that  is,  forejudged  of  life  or  limb, 
or  put  to  death,  or  shall  be  condemned  at  the 
king's  suit,  either  before  the  king  in  his  bench, 
that  is,  the  Kiag^s-bench,  or  before  any  other 
comfliisfioner  or  jud^e  whatsoever,  but  by  the 
lawful  judgment  of  his  peers,  or  by  the  law  of" 
the  land ;  in  which  sUtute,  (tbat  is,  Magna 
Charta,)  no  mention  is  made  how  women, 
ladies  of  great  estate  in  respect  of  their  bus- 
bands  peers  of  the  land,  ftiamed  or  sole,  that  is 
to  say,  duchesses,  countesses,  or  baronesses, 
aball  be  put  to  answer,  or  before  what  judges 
they  shall  be  judged  upon  indictmento  of  trea- 
aons  or  felonies  by  them  committed  or  done ; 
f  n  regard  whereof  il  is  a  doubt  in  the  law  of 
England,  before  whom  and  by  i^hom  such 

*  See  Leach's  Hawkins's  Pleas  of  the  Crown, 
bk.  S,  c  3S,  s.  8. 
tTheitattOH.  6,  feemi  to  be  bere  io* 


X.  H.  8,  Madam,  the  lords  have  considered 
of  the  prayer  you  have  made,  to  hoTe  llie 
benefit  of  the  stotutes,  and  the  lords  allow  it 
you. 

But,  Madam,  let  me  add,  that  althotigfa  very 

ladies  so  indicted  shall  be  put  to  answer  and  be 
judged:  our  said  lord  the  king,  willing  to  put 
out  such  ambiguities  and  doubts,  hath  deewred 
by  authority  aforesaid,  that  such  hulies  so  in- 
dicted, or  hereafter  to  be  indicted  of  any  treason 
or  felony  by  them  done  or  hereafter  to  be  done, 
whether  they  be  married  or  sole,  that  they 
thereof  shall  lie  brought  to  answer,  and  put  to 
answer  and  judged  before  such  judges  and 
peers  of  the  realm,  as  peers  of  the  realm  should 
be,  if  they  were  indicted  or  impeached  of  such 
treasons  or  felonies  done  or  hereafter  to  be  done, 
and  in  like  (autiei)  manner  and  tbrm,  and  none 
otherwise." 

Your  lordships  will  observe,  that  thi^  statute 
does  not  introduce  a  new  law,  but  is  a  declara- 
tive law,  explaining  what  the  true  meaning  of 
Magna  Charta  was.  *  Peers*  in  that  sutnte 
means  equals ;  and  therefore  any  of  the  no- 
bility must  by  Magna  Charta  be  tried  bjf  the 
nobility  who  are  their  peers;  tor  all  nobility, 
whether  barons  the  lowest,  or  dukes  the 
highest  degree  of  nobility,  are  all  equals  in  this 
respect:  and  loni  Coke,  9d  Inst.  45,  says, 
«<  though  duchesses,  countesses,  and  baroocsKs 
are  only  named  in  this  declaratory  statute,  and 
marchionesses  and  viscountesses  are  omitted, 
notwithstanding,  they  are  slso  comprehended 
in  this  99th  chapter  of  Magna  CharU.*' 

'Peers,'  though  originally  meaning  only 
equals,  is  now  by  common  use  applied  to  a  par- 
ticular part  of  the  nation,  distioguisbed  from  the 
rest  by  superior  rank  and  privileges,  which  tbey 
derive  from  the  king  originally  by  writ  or  let- 
ters patent  granted  to  them  or  their  anoeaten  ; 
and  in  cases  of  such  ladies  as  are  not  so  en- 
nobled, they  obtain  that  nobiKty  by  marriage 
to  those  who  are  so  ennobled. 

As  the  next  sUtote,  1  £.  6,  o.  19,  a.  14| 
speaks  of  the  benefit  of  clergy,  it  will  be  ne- 


irv  to  say  something  upon  that  sob^eot 
LonI  Hale,  in  his  second  rolomeof  his  Uialory 
of  Pless  of  the  Crown,  page  StS,  says,  that 
"  andentJy  princea  and  states  converted  to 
Christianity  granted  the  clergy  exemptions  of 
places  eoDsecrated  to  religious  duties  from  ar- 
rests for  crimes,  which  was  the  original  of  saDO- 
tnaries;  and  secondly,  exemptions  of  their  per- 
sons from  criminal  proceedings  in  some  eases 
capital  before  secular  judges,  which  was  the 
true  original  of  this  j^rnrilegium  ciericmU,  Tbe 
clergy  increasing  in  wealth,  power,  hoooafy 
nunober,  and  interest,  claimed  as  a  riffht  what 
they  at  first  obtained  by  the  ftvour  of  prineea 
and  states,  sod  by  degrees  extended  these  ex- 
emptions to  all  that  had  any  kind  ofsobenli- 
nat^  ministration  relative  to  the  church." 

These  exemptions  never  rose  to  so  great 
an  height  in  this  kingdom  as  in  other  plaeee  | 
and  therefore  tbe  clergy  were  not  exemfittd 
bereftom  eaTilsnitSi  nor  was  thuprM^gmm 
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liCtlamRiMiiBenty  or  Done,  cui  dow  be  inflicted, 
the  mlingt  of  your  own  oonicience  will  8Up<^ 

By  that  (tefed.    And  let  me  give  yon  ibiB  ia- 
niMlion  Ukewige,  that  yoo  can  never  have  the 

ckricale  allowed  in  the  lowest  crimes  not  ca- 

Eital,  nor  wherein  they  were  not  to  lose  life  or 
mh,  nor  in  high  treason  toocbing  the  king 
himself,  or  bis  royal  majesty  s  hot  by  95  £.  3, 
c  4y  do  Ciero,  in  all  other  felonies  the  ordinary 
m^bt  demand,  the  prisoner  as  a  clerk/or  the 
prisoner  himself  might  demand  tbe  benefit  of 
the  dergy.  •'  Tbe  canon  law  gave  the  privilege 
anly.  to  men  in  holy  orders :  our  law,  in  favour 
to  learning  and  thedesire  of  the  English  bishops, 
extended  it  to  lay  clerks,  i.  e.  any  layman,  that 
by  reason  of  his  abiiily  to  read  was  in  a  possi- 
bdity  of  being  made  a  priest."  C.  J.  Treby, 
See  vol.  13,  p.  1015.  Tbe  means  of  trv- 
log  whether  he  was  entitled  to  it  was  by 
reading.  If  he  could  read,  be  was  delivered  to 
tbe  ordinary,  that  is,  the  bishop  or  tbe  person 
who  had  ordinary  jurisdiction  there  :  but  tbe 
ordinary  was  so  much  the  minister  of  tbe  tem- 
poral courts,  and  so  subordinate  to  them,  that  if 
the  ordinary  refused  to  let  the  prisoner  read,  the 
temporal  court  could  control,  and  order  a  book 
to  be  delivered  to  him  ;  and  if  tbe  ordinary  said 
he  could  read  when  he  could  uof,  or  vice  verw^ 
that  he  could  not  read  when  in  reality  be  could, 
tbe  temporal  courts  gave  judgment  according 
to  tbe  truth  of  the  case ;  and  those  courts  like- 
wise directed,  whether  tbe  prisoner  should  be 
delivered  to  the  ordinary  with  purgation,  or 
without  purgation.  In  tbe  last  case  they  were 
to  be  kept  in  the  ordinary's  prison  for  life :  if 
delivered  with  purgation,  then  tbe  ordinary 
tried  him  for  tbe  fact  whereof  be  was  accused, 
by  a  jury  of  twelve  clerks ;  and  if  he  was  ac- 
quitted, as  was  generally  the  case,  he  was 
discharged  out  of  prison.  Purgation  was  the 
convict'a  clearing  himself  of  the  crime  by  his 
own  oath,  and  the  oathsor  verdict  of  an  inquest 
of  twelve  clerks  as  compurgators.  The  pro- 
oeedtng  was  before  the  ordinary ;  and  old  books 
apeak  of  their  making  proclamation  for  persons 
to  come  in  against  his  purgation,  and  of  their 
enquiring  into  his  life,  conversatioo,  and  fame, 
and  of  other  formalities  \  in  all  which,  several 
statutes  say,  there  were  great  abuses. 

The  statute  4  H.  7,  c.  13,  reciting  that 
*<  npOD  trust  of  the  privilege  of  tbe  church  di- 
▼erapersona  have  been  the  more  bold  to  commit 
mnrdw,  rape,  robbery,  theft,  and  all  other  mia- 
chievooa  deeds,  because  they  have  been  con- 
tinually admitted  to  the  benefit  of  the  clergy, 
as  oAsa  they  oflfended  :"  it  enacts,  that  **  everv 
person  not  being  within  orders,  which  bath 
ooee  been  admitted  to  the  benefit  of  bis  clergy, 
being  again  arraigned  of  any  such  offence,  be 
not  admitted  to  have  the  benefit  or  privil^  of 
the  clergy ;  and  that  every  penon  so  convicted 
for  murder  (which  was  tben  a  clergyable  of- 
fence) ahottld  be  marked  with  an  M  on  the 
brawn  of  the  left  thumb ;  and  if  he  be  for  au^ 
other  felony,  to  be  marked  with  a  T  in  the 
iaMe  plaot  ^  tbo  thumb  s  and  thoie  marks  to 
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like  benefit  a  teoond  time,  but  another  offence  of 
the  aame  kind  will  be  capital. 

Madam,  you  are.  discharged,  paying  your 
fees. 


be  made  by  the  gaoler  openly  in  the  court  be* 
fore  the  judge,  before  that  such  persons  be  de** 
livered  to  the  ordinary." 
.  This  statute  prevented  laymen  having  their 
clergy  more  than  once ;  and  the  branding  an* 
swered  tbe  purpose  of  discovering  whether  theT* 
bad  had  tbe  benefit  of  their  clergy  before,tbouga 
it  was  necessary  to  prove  it  by  other  means,  to 
prevent  their  having  clergy  a  second  time. 

The  1  £.  6,  c.  13,  will  come  next  to  be  qod* 
sidered ;  which,  after  repealing  several  new- 
created  treasons  and  felonies,  and  taking  away 
clergy  in  several  other  felonies,  in  sec.  14» 
enacts,  that  **  in  all  and  every  case,  where  any 
of  the  king's  majesty's  subjects  shail  sod  may^ 
upon  his  prayer,  have  the  privilege  of  clergy  aa 
a  clerk  convict  that  may  make  purgation  ;  in 
fdl  these  cases  and  every  of  them,  and  also  in  all 
and  every  caseand  cases  of  felony,  wherein  tbe 
privilege  and  benefit  of  clergy  is  restrained^ 
excepted,  or  taken  away  by  this  statute  (wilful 
murder  and  poisoning  of  malice  prepensed  only 
excepted)  the  lord  and  lords  of  the  parliament* 
and  peer  and  peers  of  the  realm,  having  placa 
and  (Voice  in  parliament,  shall  by  virtue  of  this 
present  act,  of  common  ^ace,  upon  his  or  their 
request  or  prayer,  alledging  that  be  is  a  tord  or 
peer  of  this  realm,  and  claiming  the  benefit  of 
this  act,  though  he  cannot  read,  without  any 
burning  in  tbie  hand,  loss  of  inberitattce,  or 
corruptiou  of  his  blood,  be  adjudged,  deemed* 
taken,  and  used,  lor  his  first  time  only,  to  att 
intents,  constructions,  and  purposes  as  a  clerk 
convict,  and  shall  be  in  case  of  a  clerk  con^ 
vict  which  may  make  purgation,  without  any 
further  or  other  benefit  or  privilege,  of  clergy 
to  any  such  lord  or  peer  from  thenceforth  at 
any  time  after  for  any  cause  to  be  allowod,  ad- 
judged or  admitted ;  any  law,  statute,  usage» 
or  custom,  or  any  other  thing  to  the. contrary 
notwithstanding:  provided  always,  that  if  any 
of  the  said  lords  of  the  parliament,  or  any  of 
tbe  peers  of  this  realm  for  the  time  being,  shall 
fortune  to  be  indicted  of  any  of  the  offenoM 
limited  in  this  act,  that  then  they  and  every 
of  them  lahall  have  his  or  their  trial  by  their 
peers,  as  it  hath  been  used  heretofore  in  cases 
of  treason." 

from  the  time  of  this  sUtnte,  whenever  a 
peer  has  been  convictod  of  any-  feloi^,  for 
which  a  commoner  might  have  the  benefit  of 
clergy,  such  peer,  on  prayui^  the  benefit  of 
this  statute,  has  always  been  dischaiged  with- 
out burning  or  delivering  to  tbe  ordinary :  and 
there  are  a  series  of  pre^dents  from  lord  Mor- 
ley's  case,  1666,  [vol.  6,  p.  769],  till  one  in  thio 
reign  as  late  as  1765;*  and  C.J.  Treby  says^ 

*  See  tbe  Case  of  lord  Byron  in  this  Collec- 
tion, vol.  19,  p.  1 1 78.  See  also  more  concern- 
ing benefit  of  clergy  in  vol.  12»  p.  631,  and 
the  other  cases  and  biooks  there  refened  to. 
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**  tbt  ilatute  1  £.  6,  exenvta  the  peert  ooBvict 
df idfsrgy  ftbte  fieloBies  rrom  ftoniBg  in  tbe  hud, 
And  ▼irtualiy  repeals  tbe^taliite,  4  H.  7,  as  to 
io  maeb ;  anil  the  alatate  18  Eliz.  requires 
bttiniBg  m  the  hanil  only  aooardiiig^  to  tbe 
flialiite  io  that  behatf  befere  provided ;  and 
Ihere  beings  bo  slatale  tben  or  now  in  force  to 
•ahfeet  peers  to  snob  brand,  tbey  are  in  such 
case  (upon  the  allowinff  the  benefit  of  the  said 
stacote  of  £.  6,  which  ia  as  moch  aa  clergry 
without  reading  or  baming)  frec4  (rom  duKre- 
ditandotW  penalties  of  Ihefeionjr,  as  much 
as  commoners  are  by  baring  dergy  ibrmally  al- 
lowed, and  being  burnt."  Vol.  13,  p.  1014.  And 
he  sa^s,  *<  a  peer  ahidl  hare  this  beneit  with- 
out etiher  citey  or  burning,  a  clerk  in  orders 
vpon  clergy  alone  without  burning,  and  a  lay- 
eleilc  not  without  clergy  and  burning."  Vol. 
13,  p.  iai9.  And  f  bciiere  nobody  can  dispute 
but  the  law  is  so.  The  qacatton  therelbre  is, 
whether  a  peeress  is  not  enltitM  to  the  same 
privilege?  and  we  are  of  opmion  that  she  is. 

*  Peers'  is  a  word  capam  of  including  the 
whole  body  of  tbe  peerage,  fensales  as  weH  as 
males;  and  every  personal  privilege  conferred 
On  peers  is  by  operation  of  law  communicated 
to  peeresses  whether  by  blood  or  marriage, 
though  only  males  are  osentioned.  As  trial 
hy  peer«,  though  reeognissed  in  Magna  Charta 
enly  as  belonging  to  4he  male  sex,  <  nee 
*  super  cum  ibimus,  nee  super  eum  mittemus,* 
M  by  construction  of  law  belong  to  females, 
as  appears  hy  90  H.  6,  which  is  only  a  de- 
churatory  law ;  so  any  Other  personal  prmlege, 
granted  or  confirmed  to  peers  generally,  is  com- 
municated to  females,  if  it  is  of  a  nature  capa- 
ble of  bein^  communicated  to  and  enjoyed  by 
them;  as  trial  by  peers,  Ireedom  from  arrest : 
Comiiess  of  Ruffland's  case,  Moor  769,  and  3 
Co.  §9.  And  if  those  privileges  are  so  commu- 
nicated, as  they  certainly  are^  why  aboiild  not 
this  gtven  by  1  E.  6,  tbe  conaequence  of  which 
is  so  rossonable  and  agreeable  to  justice,  that  a 
fcmale  offbnder  shall  not  underg;o  a  greater  po- 
aiabmeDt  than  a  male  of  her  own  rauK  would  do 
fbr  a  crime  qf  the  same  sort  f  But  it  was  insisted 
at  the  bar,  that  between  1  £.  6,  and  18  Eliz,  a 
peer  found  guiltv  of  a  clergyable  offence  should 
be  delivered  to  die  ordinary  as  a  cleric  convict: 
and  Staonflbrd,  130,  is  quoted  for  that  purpose, 
that  by  the  words  of  this  statute  a  peer  ought  to 
Ihake  his  purgation ;  and  if  so,  hc  ought  to  be 
delivered  to  tbe  ordinaiy  to  be  kept  till  he  has 
made  his  purffation.  That  opinion  of  8taun- 
ford  seems  contrary  to  law  io  many  particalanT. 
The  1  E.  6,  c.  3,  had  in  efiieot  suspended  pui^ 

Gtion,  even  as  to  commoners:  tbereforb  the 
jislature  could  never  mean  to  introduce  and 
fstablisb  purgation  aa  to  a  peer,  which  Hobart 
•sysj  989,  **  is  no  ordinance  of  the  common 
law,  'but  is  a  practice  among  themselves,  i.  e. 
Ihacloigy^  rather  armneeii  tod  frinkod  at^han  j 
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l^fl^..^.  Mylot^ttbiatfialbemgalaaend,        L.  H,  8,   Let  proclamation  be 
nothing  remains  to  im  done  hers,  but  to  deter*     ^-   *-  — '^*«- 

Bine  the  coBprnisaon, 

Lords.  Ay,  ay. 


AM*     MMt    «#.       «J6i>     Y*  *w»»— ■WW*'—     vv     w^mmm»    ■«■ 

disNolvaog  the  commission  of  High  Steward. 

8»jeamt  at  ArvH,  Oyefel  oyeftl  oyss!  out 
sovereign  lord  the  king  dosa  strictly  chargi 

approved  by  the  common  hiw  :*'  and  page  99\% 
he  says,  ''  the  perjuries  were  sundry  in  tlw 
wimesses  and  compurgators,  in  the  iury  of 
derks,  and  the  judge  himself  was  not  olsar,  alt 
turning  tbe  solemn  trial  of  truth  b^  oath  into  a 
osreaftooious  and  formal  lit.**  Is  mnotntoba* 
Me  the  parliament,  intending  a  great  distUMtioB 
in  favour  of  peers,  so  as  Io  dispense  with  rend* 
iog  and  burnmg  in  the  hand,  meant  to  leave  a 
peer  a  prisoner  in  the  custody  of  the  ordinary, 
and  to  have  his  credit  and  capacity  to  aofaire 
personal  nroperty,  and  eiyoy  the  profits  of  bia 
lands,  to  be  decided  upon  in  such  a  mock  trial ; 
and  in  fact  there  ia  no  instance  in  any  of  thn 
law  books,  where  a  peer  convicted  of  a  dergy*^ 
able  felony  has  ever  been  delivered  to  the  ordi* 
nary,  or  has  made  purgation :  aad  the  jurisdio* 
tion  of  the  ordinary  to  purge  the  clerk  relates 
only  to  clerks  ia  orders,  or  sodi  as  the  common 
law  considered  as  clek-ks  ;  and  a  peer  nol  beii^ 
a  derk,  he  could  not  nsake  purgation,  the  ordi- 
nary having  no  jurisdiction  over  him ;  and  Urn 
wonis  here,  *«  have  the  privilege  of  clergy  as  a 
derk  convict  that  may  make  purgation,  an4 
shall  be  adjudged,  deemed,  taken,  and  uaed  foir 
bis  first  time  only  to  all  intents,  cooatraotiona, 
and  purposes  as  a  olerk  convict,  and  shall  be  in 
case  of  a  Clerk  conrict  which  may  make  pnt^ 
gation,"  do  not  import  or  direct  timt  he  shaH 
make  purgation ;  but  give  a  peer  theaaaae  ad- 
vantage as  a  clerk  convict  who  might  maka 
purgation,  i.  e.  an  absdute  discharge  from  dl 
farther  punishment ;  and  the  sutute,  sa  to 
him,  is  to  be  coostl-ued  to  be  a  pardon :  and  it 
seems  most  probable,  that  peers  never  did  make 
purgation ;  because,  as  all  who  UMde  purgation 
were  to  be  tried,  by  a  jury  of  clerks,  such  trial 
wodd  be  derogatory  to  their  inherent  nrivik^ 
of  being  tried  by  their  peers.  Lord  diief  jus- 
tice Hde,  on  this  Slaime  (8  H.  H.  P.  C.  870) 
says,  "  I  think  it  wsa  never  meant  that  a  peer 
of  the  realm  should  be  put  to  read,  or  be  burnt 
in  the  hand,  where  a  common  penon  Aodd 
be  put  to  bis  clergt ;  ndtber  is  it  said,  Ihal  he 
shall  be  discharged  by  hb  praying  of  theheoc>- 
fit  of  Ibis  statute,  vi^here  a  common  pemon  shdl 
hare  tbe  privilege  of  clergy  and  may  niaiwfaih 
purgation;  but  only  where  he  may  iiatethto 
benefit  of  his  clergy  m  Mie  first  dauae  of  thn 
statute:  tbe  other  clause  « diaM  'be  in  WK  4C 


a  clerk  convict  that  may  make  pui^gmioB'  ib 
only  for  his  speedier  discharge  and  Airlher  ad^ 
▼antage,  and  not  to  restrain  the  general  <dnnat. 
But  it  is  objected,  that  tbesUtute  1  £.«,  o.  If," 
gives  this  privilege  only  to  «*lord  and  loiids^ 
the  parliament,  and  peer  and  peers  of  theTedm 
having  place  and  voice  in  the  parKakncntV'mnd 
that  a  peeress,  not  harinff  ptaioe  and  voice  in 
parlhiment,  cannot  have  the  1»eneflt  dF^thhiem- 
tnte.  This  expresMon,  «'  having  ph^ce  and 
▼dee  in  pariiament,"  cannot  mean  loesdudn 
all  peetahatsodi  as  sat  in  pariiameiit ;  bhtib 
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and  cooimaDd  all  manner  of  peraont  here  pre- 
sent, and  that  have  here  attended,  to  depart 
hence  in  the  {leace  of  God,  and  of  our  said 
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deseribe  aoMe  of  the  ineideaia  of  peerage,  or  to 
iadude  hishops,  who  are  iorda  of  parliament 
Uieoghool  peers:  and  if  these  words  should 
confine  the  benefit  of  this  statute  to  those  only 
who  actually  sat  in  parliament,  it  would  exclnJe 
peers  minors,  and  papist  peers,  who,  by  statute 
SO  Car.S,  Stat.  3,  c.  1,  are  now  rendered  inca- 
pable of  atttM^  or  TOting  in  parliament:  the 
words  therefore  are  merely  descriptife,  and  not 
restrictive.  And  what  makes  it  very  plain  is, 
that,  in  the  ^  and  5th  P.  ^nd  M.  e.  4,  which 
takes  away  clergy  from  accessaries  before  the 
fsct  in  murder  and  several  other  oflTenoes,  there 
is  a  proviso  that  every  lord  and  lords  of  the 
parliament,  and  peer  and  peers  of  this  realm, 
bavinf  f4ace'  and  voice  in  parliament,  upon 
every  iodietment  for  any  of  the  offences  afore- 
said, shall  be  tried  by  their  peers,  as  hath  been 
accostomed  by  the  laws  of,  this  realm.  Here 
are  the  very  words  used  iu  1  E.  6,  c.  12 ;  yet 
it  could  aev«r  be  doubted,  but  notwithstanding 
those  wevde,  peeresses  must  be  tried  by  their 
peers  for  offences  agrainst  «bat  atalnte ;  and 
lady  Somerset  {sec  her  caae^  vaK  S,  p.  951] 
was  tried  by  her  peers  for  being  accessary 
to  the  murder  of  sh-  Thomas  Overhury,  which 
was  an  o£B?Dce  aminst  that  very  statute. 
What  gave  rise  probably  to  this  statute,  i  E. 
6,  c.  19,  was  another  statute  passed  the 
same  year,  c.  3,  proridiny  for  the  punish- 
meot  of  vag^abonds,  by  making  them  slaves  for 
two  years  ;  in  which  act  waa  a  clause,  that  no 
clerk  convict  shall  make  his  purgation,  but 
•halt  be  a  slave  for  one  year  to  him  who  will 
become  bound  with  two  sureties  to  the  ordinary 
to  take  him  into  his  service,  and  he  shall  be 
used  like  a  vagabond ;  and  a  clerk  attainted  or 
coorict,  which  by  law  cannot  make  his  pur- 
gation, may  hy4he  ordinary  be  delivered  to  any 
man,  who  will  give  security  to  keep  him  as  his 
slave  for  Ave  years ;  and  it  shall  be  lawful  to 
every  person,  to  whom  any  shall  be  adjudged 
a  slave,  to  pat  a  ring  of  iron  about  his  neck, 
arm,  or  legf.  To  avoid  all  possible  question 
whether  a  peer  could  be  subject  to  any  of  these 
prwisions,  tbia^act,  1 E.  6,  c.  is,  provides  for 
their  immediate  delivery,  on  praying  the  be- 
neftt  of  this  atatnte.  Thb  statute  1  E.  6,  c.  3, 
wu  repealed  Sd  and  4th  E.  6,  c.  16,  hut  was 
m  fonee  when  1  fi.  6,  c.  19,  was  made.  The 
Best  Statute,  18  Eliz.  c.  7,  provides,  that  every 
person  wlileh  shall  be  admitted  and  allowed  to 
have  the  belieftt  of  pnvUege  of  his  dergy,  shall 
jot  thereupon  he  delivered  to  the  ordinary,  as 
"■•*«en accustomed;  but,  after  such  clergy 
Utowed  and  homing  in  the  band,  according  to 
the  Statute  in  that  behalf  provided,  shall  forth- 
with be  enlarged  and  delivered  out  of  prison  by 
the  joMicea,  before  whom  such  clergy  shall  (>e 
jranted,  that  cause  notwithstanding.  Then 
follows  the  proviso,  that  the  justices,  before 
whom  any  such  alfowanpe  of  dlergy  shall  be 
W,  4wB  «nd  may,  for  tha  fur£er  correc- 


sovereign  lolrd  the  king,  for  hia  grace  my  Lord 
High  Steward  of  Great  Britain  intendbnow  tOk 
dissolve  his  oomnuasion. 

tion  of  such  persons  to  whosn  olei^y  shall  be 
allowed^  detain  and  keep  them  in  prison  for 
such  convenient  time  as  the  same  justices  in. 
their  dkcretiona  shall  think  convenient,  so  as 
the  same  do  not  exceed  one  year's  imprison* 
ment.  This  proviso  phitnly  rehites  only  to 
thoae  persons  mentioned  in  the  cjause,  that  ia^ 
such  persons  as  had  been  burnt  in  the  hand  lu&- 
cording  to  the  statute  in  that  case  made  and 
provided,  meaning  4  H .  7.  As  peers  tlierelofw 
are  not  lo  be  burnt  in  the  hand,  they  cannot  be 
imprisoned ;  for  those  only  are  to  be  impiisoned 
who  have  been  burnt  in  the  hand ;  and  the 
word  'justices,'  is  more  properly  appKcable  to 
other  courta  of  judicatore  than  to  this  hottse. 
The  SI  Ja.  1,  c.  7,  cannot  relate  to  tlits  ^es- 
tion ;  for  it  relates  to  common  persons,  atid  waa 
intended  to  pot  women  on  the  same  foottaff 
with  men,  as  to  smalt  krcentes;  and  3d  and 
4th  W.  and  M.  e.  9,  docs  the  aame  in  all 
clergyable  felonies.  This  shewa  the  justice  of 
allowing  to  the  pccMSsea  the  same  henelit  ef 
1  £.  6,  c.  13,  an  peers  have ;  and  it  is  natural 
to  auppose,  that  when  the  legMatnre  were  pnt« 
ting  women  of  inferior  rank  on  the  same  foot-i 
iog  as  naeR,  they  would  have  put  peeresses  on 
the  same  footing  with  peers,  bad  it  not  bees 
conceived  that  the  game  privileges  were  already 
extended  to  both. 

,  Upon  the  whole  therefore,  by  stot,  1  E.  6, 
a  peer  convicted  of  a  clergyable  feloiMr  is  in* 
tilled  to  his  immec&ate  discharge,  without  read- 
ing or  burning  in  the  hand,  or  being  liable  to 
imprieoument  by  J 8  Eliz. 

This  privilege,  given  by  statute,  being  such 
as  may  be  enjoyed  by  a  peeress,  is  by  operation 
of  law  communicated  to  her,  and  puta  her  iit 
the  same  situation  as  a  peer ;  the  conaequence 
of  which  is,  that  a  peeress,  convicted  of  a  cler- 
gyable felony,  praying  the  benefit  of  this  sta- 
tute, is  not  only  excused  from  capital  punish- 
ment, hut  ought  to  he  immediately  discharged, 
without  being  burnt  in  the  hand,  or  liable  to 
any  imprisonment. 


To  the  mention  in  vol.  12,  p.  632,  ct  %eq,  of 
illilerateneas  in  the  clergy,  and  in  persona  of 
distinction  among  the  laity,  may  be  added  from 
Mr.  Barringtoa,  *«  that  so  late  as  the  year 
1035,  Adam  Gordon  earl  of  Sutherland  •and  his 
countess,  subscribe  their  names  with  a  pen  |e(| 
by  a  notary  public,  as  appears  in  the  case  of  tha 
countess  of  Sutherland  in  Dom.  Proc.  a.  d. 
1770.''  Observations  on  1  H.  5,  p.  38S,  Note 
[r]  4lh  edition  of  1775.  What  Mr.  Barrington 
in  the  same  note  saya  iiX,  Edward  the  1st  when 
nrinceof  Waleal  do  not  tborooghly  understand .- 
For  oilier  particulars  respecting  such  illiter- 
ateaeaa,  see  Wartnn's  Life  of  sir  Thomas  Pope, 
and  the  paasage  in  Fox  cit.  by  Mr.  Walter  Scott 
in  note  3,  to  canto  3,  of  the  Lady  of  the  Lake. 

Voltaire,  (Diet.  Phibs.  art.  Clerc)  notices  be- 
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Then  the  white  staff  hetogr  delivered  to 
the  Lord  Hiiph  Steward  by  the  gentlenan 
usher  of  the  Black  Rod  ooIim  knee,  bis  g^race 
stood  op  nncofered,  and  boldioijf  the  staff  in 
both  bis  bands,  broke  it  in  two,  and  declared 
the  oomniiflsion  to  be  dissolved  ;  and  tbeo^ 
leaving  the  obair,  came  down  to  the  wool  pack, 
•nd  said.  Is  it  your  lordships'  pleasQr^4o  ad- 
journ to  the  Chamber  of  Parliament  f 


Befit  of  clergy.  The  passage  affords  an  amus- 
ing instance  of  the  case  with  which  bis  senten- 
tious flippancy  compresses  into  a  very  small 
•pace  a  copious  mass  of  false  statement  and 
impertinent  reflecik>n.  *^  On  ^tait  si  savant 
▼era  ledixi^me  et  onsi^me  si^cle,  qu'ii  s'intio- 
duisit  une  coutnme  ay  ant  force  de  loi  en 
France,  en  Allemagne,  en  Angleterre,  de  faire 
grace  de  la  oorde  a  tout  criminel  condamo^ 
oai  sarait  lire ;  tant  un  bomme  de  oette  ^-udi- 
lion  teit  n^cessaire  k  V^tat.  Gaillaume  le  b4- 
tard,  conqu^rant  de  I'An^eterre,  y  porta  cette 
(sotttume.  Cela  s'appelloit  b^n^fioe  de  clergie, 
*  beneficiom  dericoram  ant  clergicoram.* 

<*  Nous  avona  remarqu^  en  pins  d'un  endroit, 
^oe  de  vieux  usages  perdus  ailleurs  se  retrou- 
vent  en  Augleterre,  comme  on  retroora  dans 
Tile  de  Samotbrace  les  ancieus  myst^rea  d'Or- 
pb^e.  Aujourd*hui  m^me  encore  ce  b^n^fice 
de  clergie  subsiste  chez  les  Anglais  dans  toute  sa 
force  pour  nn  meurtre  commis  sans  dessein,  et 
pour  nn  premier  rol,  qui  ne  passe  pas  cinq  cents 
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Lordu  Ay,  ay.  ^ 

L,  H.  S.  This  HoQse  is  adjoarned  to  the 
Chamber  of  Parliament 

Then  the  peers  and  others,  retained  back  to 
the  Chamber  of  Parliament  in  the  same  order 
they  came  down,  except  that  his  royal  high- 
ness the  duke  of  Cumberland  walked  after  the 
lord  chanodhNT. 

lirres  sterling.  Le  criminel  qui  sait  lire  de- 
maode  un  b^n^Hce  de  clergie  :  on  ne  pent  le 
lui  refuser*  Le  juge,  qui  6tait  r£pat6  par 
Tancienne  loi  ne  ssToir  pas  lire  Iui-m6hie,  s'en 
rapporte  encore  au  chapelain  de  la  priaon,  qui 
pr^ente  un  livre  au  condamo^.  Enauiie  U  de- 
mandeaucbapelain^' Legit?'  lit-il?  Le  chape- 
lain r^pond, '  Legit  ut  cTericus,'  il  lit  comme 
on  clerc.  Et  alors  on  ae  contente  de  faire 
marqoer  d'un  fer  chaud  le  criminel  k  la  paome 
de  la  main.  On  a  eu  soin  de  I'enduire  do 
graisse,  le  fer  fume  et  fait  on  siflemcnt,  saoa 
taire  aucon  mal  au  patient  r^pat6  ctorc." 

Concerning  the  doubt  (mentioned,  p.  640 
and  afterwards),  whether  *  homo'  indoded  both 
genders,  see  Barriof(lon's  Obsenr.  on  10  £d.  3, 
ftUt.  3;  20  B.  a,  c.  9,  and  1  Edw.  6. 

For  more  concerning  trials  of  Peers  and 
Peeresses,  see  the  Case  of  lord  Ferrets,  vol. 
19,  p.  886. 


552.  Proceedings  against  John  Hobne,  Clerk,  on  an  Information 
in  the  King's-Bench  by  the  Attorney-General,  for  a  Libel: 
17  George  III.  a.d.  1777. 

In  this  Case,  the  report  of  the  proceediogs 
bad  upon  the  Trial  at  Goildhally  and  upon 
the  Attomey-Generars  Motion  for  Judg- 


ment in  the  Court  of  Kiog*s-bench  at  West- 
minster, was  published*  by  the  Defendant, 
Mr.  Home.  I  bare  subjoined  an  account, 
(compiled  from  Mr.  Cowper*s  Reports  and 
Brow  o's  Cases  in  Parliament)  of  the  subse- 
quent proceedings  before  the  House  of  Lords. 
1.  The  Tbial  at  Guildhall. 

London,  to  wit.  Ij£  it  remembered,  That 
£dwartl  Thurlow,  esq.  attorney  general  of  our 
present  sovereign  lord  the  king,  who  for  our 

*  With  the  following  tKle:  >  The  Trial  at 

*  large  of  John  Horne,  esq.,  upon  an  Informa- 

•  tion  filed  £x  Officio  bv  bis  majesty's  attorney- 
/general,  tor  a  Libel,  before  the  right  hon. 

.  «  William  earl  of  Mansfield,  in  the  court  of 
«  Kiog's-bench,  Onililhall,  on  Friday  the  4th 
« of  July,  1777.  Published  by  the  defendant 
'  from  Mr.  Gumey's  short-band  notes. 

•  ■  >  ■        Nee  bellua  tetrior  ulla  est, 

^  Quam  servi  rabies  in  libera  coUa  furentis.' 


said  present  so? ereign  lord  the  king  prooecntes 
in  this  behalf,  iif  his  proper  person  comes  into 
the  court  of  our  said  preaent  sof  ereign  lord  the 
king  before  the  king  himself,  at  Westminster, 
in  the  county  of  Middlesex,  on  Thursdav  next 
after  fifleen  day  a  from  the  day  of  St.  Martin 
in  this  same  term,  and  for  our  said  lord  the 
king  gifeth  the  court  here  to  understand  and 
be  informed,  that  John  Home  late  of  London, 
clerk,  being  a  wicked,  malicious,  seditious,  and 
ill  disposed  person,  and  being  greatly  disaffect 
ed  to  our  said  present  sovereign  lord  the  king 
snd  to  his  admmistration  of  the  goremment  of 
this  kingdom  and  the  dominions  thereunto  be- 
longing, and  wickedly,  maliciously,  and  sedi- 
tiously intending,  devising,  and  contriving  to 
stir  up  and  excite  discontents  and  seditions* 
among  his  msjesty's  subjects,  and  to  alienate 
and  withdraw  the  affection,  fidelity,  and  alle- 
giance of  his  said  majesty's  subjects  from  bis 
said  majesty,  ind  to  insinuate  and  cause  it  to  be 
believed  that  divers  of  his  majesty's  innnoeni 
and  deserving  suljects  had  been  inhumanly 


*  As  to  the  operation  of  these  words,  see 
lord  Ellenborough's  Judgment  in  the  Case  iC 
the  King  against  Pbillipps,  Q  Bast,  4a4. 
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nonlered  by  his  Mid  majesty's  troops  in  the  I 
province,  colony,  or  plantation  of  the  Massa- 
chuseta-Riy  in  New-Enfifland,  in  Amerioa,  be- 
loo^nff'  to  the  crown  of  Great- Britain,  anil  un- 
lawfal^  and  wickedly  to  seduce  and  encourage 
his  majesty's  subjects  in  the  said  proTince,  co- 
lony, or  plantation,  to  resist  and  oppose  his  ma- 
jesty's f^vemment,  on  the  8th  day  of  June,  in 
the  15tb  year  of  the  rei^ni  of  our  present  seve- 
rely lord  Geoi^e  the  third,  by  the  flfrace  of 
Gc^  of  Great- Briuin,  France,  and  Ireland, 
kin^,  defender  of  the  feith,  &c.  with  force  and 
arms  at  London  aforesaid,  in  the  parish  of  St. 
Alary-le-Bow,  in  the  ward  of  Cheap,  wickedlv, 
maliciously,  and  seditiously  did  write  and  pobr 
lish,  and  cause  and  procure  to  be  written  and 
ptthtislierf,  a  certain  false,  wicked,  malicious, 
scandalous,  and  seditious  libel  of  and  concern- 
ing his  said  majesty's  government  and  the  em- 
plovmeol  of  his  troops,  accordtng  to  the  tenor 
andf  efiVct  following :   *  King's- Arms  tavern, 

*  Corahill^  June  7, 1775.    At  a  special  meeting 

*  this  day  of  several  members  of  the  Oiostito- 

*  tional  Society,  durnig  an  adjournment,  a  gen- 

*  tleman  proposed  that  a  subscription  should  be 

<  immediately  entered  into  by  such  of  the  mem- 
«  bers  present  who  might  approve  the  purpose, 

*  for  raising  the  sum  of  100/.  to  be  appliiid  to 

*  the  relief  of  the  widows,  orphans,  and  aged 

*  pareola  of  our  beloved  American  fellow-  sub- 

<  jects,  who,  liitthful  to  the  character  of  Eng- 
^  lisbmen,  preferring  death  to  slavery,  were  for 

*  thtit  reason  only  inhumanly  murdered  by  the 
'  king's'  (meaning  his  said  majesty's^  *  troops  at 

*  or  near  Lexington  and  Concord,  m  the  pro- 

*  viooe  of  Maasachoseto'  (meaning  the  said  pro- 
vince, colony,  or  plantation  of  the  Massacha- 
sets-Bay  in  New- England,  in  America,)  *  on 
'  the  l9th  ot  last  April ;  which  sum  being  im- 

*  mediately  collected,  it  was  thereupon  resolved 

*  that  Mr.  Borne'  (meaning  himself  the  said 
John  Home)  *  do  pay  to-morrow  into  the  hands 

*  of  Mess.  Brownes  and  CoUioson,  on  account 

*  of  Dr.  Franklin,  the  aaid  sum  of  100/.  and 

*  that  Dr.  Franklin  be  requested  to  apply  the 

*  name  to  th^  above-mentioned  purpose ;  John 
*Uorne*  (meaning  himself  the  said  John 
Home)  in  contempt  of  our  said  lord  the  king, 
in  open  violation  of  the  laws  of  this  kingdom, 
to  the  evil  and  pernicious  example  of  all  others 
10  the  like  case  offending,  and  alao^  against  the 
peace  of  our  aaid  present  sovereigii  lord  the 
king,  bis  crown  and  difpiity  :  and  the  sail!  at- 
torney-general of  our  said  lord  the  king  for  our 
said  lord  the  king  further  givea  the  court  here 
to  understand  and  be  informed,  that  the  said 
John  Home  being  such  person  as  aforesaid, 
and  apio  unlawfully,  wickedly,  and  aeditiously 
intending,  devising,  and  contriving  as  aforesaid, 
al'terwaHs,  to  wit,  on  the  9th  day  of  June  in 
the  15th  year  aforesaid,  with  force  and  arms  at 
London  aforesaid,  in  the  parish  and  ward  afore- 
said, wickedly,  maliciously,  and  seditiously 
printed  and  publiiihed,  and  cauaed  and  procunwl 
40  be  printed  and  pnbliahed,  in  a  certam  newa- 
paper,  totitled,  The  Monimg  Chronicle  and 
jUodoo    AdvartiMr,    a  esrtiHi  o|her  fake. 
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wicked,  malioioiM,  scaodalousy  and  seditious 
libel,  of  and  cenceroing  his  said  majesty's  go- 
vernment and  the  employment  of  his  troops, 
according  to  the  tenor  and  effect  fbllowing  ; 
that  is  to  say,  •  King's  Arms  tavern,  CornbiH, 

*  June  r,  1775.  At  a  special  meeting  this 
«  day  of  several  membera  of  the  Constitutional 

<  Society,  during  an  adjournment,  a  gentleman 

*  proposed  that  a  subscription  should  be  irnme* 

<  diately  entered  into  by  such  of  the  membera 
«  present  who  might  approve  the  purpose,  for 

*  raising  the  sum  of  100/.  to  be  spplied  to  tbo 
(  relief  of  the  widows,  orphans,  and  sged  pa- 

<  rents  of  our  beloved  American  feUow-snbje^^ts, 

<  who,  faithful  to  the  character  of  Bngrliahmen, 

*  preferring  death  to  slavery,  were  for  that  rea- 

*  son  only  inhumanly  murdered  by  the  king's' 
(again  meaning  bis  majesty's)  *  troops  at  or 
'  near  Lexington  and  Concord,  in  the  province 
'  of  Massachusets'  f  meaning  the  said  province, 
colony,  or  plantation  of  the  Massachuseta 
Bay  in  New  England,  in  Aaaerica)  '  on  the 

*  19th  of  last  April;  which  sum  beiug  imme^ 

*  diately  collected,  it  was  thereupon  resolved 
'  that  Nr.  Home'  (again  meaning  himself  tho 
said  John  Borne)  *  do  pay  to-morrow  into  the 
'  hands  of  Mess.  Brownes  and  Collinsoo,'  on 

*  the  account  of  Dr.  Franklin,  the  said  sum  of 

*  100/.  and  that  Dr.  Franklin  be  requested  to 

*  apply  the  aame  to  the  above-mentioned  pur- 
'  pose;  John  Home'  (again  meaning  himself 
the  said  John  Home)  in  contempt  of  our  said 
lord  the  king,  in  open  violation  of  the  laws  of 
this  kingdom,  to  the  evil  and  peroicions  exam- 
ple of  alt  othen  in  the  like  case  offending,  and 
against  the  peace  of  our  aaid  lord  the'king,  his 
crown  and  dignity :  and  the  aaid  attorney  ge- 
neral of  our  said  lord  the  king  for  our  said  lord 
the 'king  further  gives  the  Court  hem  to  un- 
derstand and  be  informed,  that  the  aaid  John 
Home  being  such  person  as  aforesaid,  knd  con- 
triving and  wickedly  and  maliciously  devising 
and  intending  as  aroreaatd,  afterwards,  to  wit, 
on  the  9th  day  of  June,  in  the  15th  year  afore- 
said, with  force  and  arms  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  wickedlv, 
malicionaly,  and  aeditiously  did  print  and  pun- 
lish,  and  cauae  and  procure  to  no  printed  and 
published,  in  a  certain  other  news-paper,  enti- 
tled. The  London  Packet,  or  New  Lloyd's 
Evening  Post,  a  certain  other  false,  wicked* 
scandalous,  asalicious,  and  seditions  libel  of  and 
concerning  his  said  majesty's  govcmDaent  and 
the  employment  of  his  troops,  according  to  the 
tenor  ana  effect  following;  that  is  to  say, 

*  King's  Arms  tavern,  Corahill,  June  7, 1775. 

*  At  a  special  meeting  this  day  of  several 

<  members  of  the  Constitutional  Society,  during 

*  an  adjoumment,  a  gentleman  proposed  that 

*  a  subscription  should  be  immediately  entered 

<  into  (by  such  of  the  members  present  who 

*  might  approve  the  purpoae)  for  raising  the 

*  aum  of  100/.  to  be  applied  to  the  ralief  of  tba 
'  widowa,  orphans,  and  aged  parents  of  our 

*  beloved  American  fellow-subjects,  who,  fiutb- 

*  fol  to  the  ckarader  of  Englishmen,  preferring 
« death  to  akvery,  were  for  t)iai  reaaeo  onl|» 
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« inhamAilj  nmrderdl^  the  kiAgV  (AieiiiiDg 
btf  mid  m^jeftty's)  *  troops  at  or  near  Lexiog- 

*  ton  aod  Ooneoi'd,  in  the  provlooe  of  Maasa- 

*  chnaets'  (meanitmr  the  smd  pro? ince,  colony, 
er  plantation  of  tiM  Massacbuseta  Bay  in  New 
England,  in  America)  *  on  the.  19ih  of  last 

*  April;  which  sum  being  immediately  ool- 
.  *  lected.  it  was  therea|M>n  resolved,  that  Mr. 

*  Home'  (again  meaning  himself  the  said  John 
Home)  *  do  pay  to-morrow  into  the  hands  of 

*  Mess.  Brownes  and  Collinson,  on  the  account 
'*  of  Dr.  Franklin,  the  said  aum  of  100/.  and 

'  that  Dr.  Franklin  be  requested  to  apply  the 

<  same  to  the  above- menlioned  purpose ;  John 

<  Home*  (ainraift  meaning  himself  the  said  John 
Home)  in  oontenmt  of  oar  said  lord  the  king, 
in'  open  %fola«ion  of  the  laws  of  this  kingdom,  to 

-  the  ef  tl  and  pernicious  example  of  all  others  in 
the  like  case  ofiending,  and  also  against  the 
pence  of  our  said  lord  the  king,  bis  cmwn  and 
'di|^ity  :  «nd  the  said  'attoraev  general  of  our 

*  Mid  lord  the  king  for  our  said  lord  the  kmg 
.  Ivrther  gives  the  Co«rt  here  to  understand  and 

be  informed,  that  the  said  John  Home  being 
nuch  person  as  aforesaid,  and  contriving  and 

'•wickedly  and  maliciously  devising  and  intend- 
ing as  aforesaid,  afterwards,  to  wit,  on  the  9th 
day  ef  Jnne  in  the  15th  year  aforesaid,  at 

.London  aforesaid,  in  the  pariah  and  ward  afore- 
aaid,  wickedly,  maliciously,  and  seditiously  did 
iNwtnnd  poUirii,  and  cause  and  procure  to  be 
printed  and  published,  in  a  certain  other  news- 
paper, entitled,  The  Public  Advertiser,  a  cer- 
tain other  folae,  wicked,  scandalous,  omliciotts, 
and  seditious  libel  of  and  oonoehiing  his  said 
maiesty*sgnvernmefit  and  the  employment  of 
Ins  troops,  according  to  the  tenor  and  effiect 

ibUowing;  tbat  iate  say,  *  King's  Arms  4aver«, 

.« Cerufaill,  June  7.    At  a  apeoial  meetmg  this 

*  4tLf  of  sevterai  members  of  the  Constitntienal 

*  fioniely,  during  aa  adjowrnmeBty  a  gentAenun 

*  proposed  ibat  n  subscription  be  immediately 
^  entered  into  (by  slieb  of  the  members  present 

<  who  might  approve  the  purpose)  for  raising 

*  tbevum  ef  tObl,  to  be  applied  to  the  relief  of 
.*  Hre  widov#s,  orpbansi,  and  amd  parents  of  our 

*  beloved  American  foilew-nubjects,  who,  ftith- 
*«  lul  to  the  eba^eter  of  Engiisbmen,  preferring 
<ideath  to  slavery,  were  for  that  rtiason  only 
-*  inhuinaiily  murdered  by  tbeldng's'  (meaning 
bis  sakl  1■lyesty^i)  '  troops  at  or  near  lienng- 

*  ton  and  Coacord,  in  the  proviaee  of  Maasa- 
'«tohnsets'(meaniiag  «be  said  previnoe,  colesy, 

plantation  of  the   Masaaohuseta   Bay   in 
Eagland,  m  Ametka}  *  •»  the  19ih  of 
April ;    which  sum  being  immedintely 
*<  collected,  it  was  thereupon  resolved  that  Mr. 

*  Home'  (again  nseaning  himself  the  said  John 
fiurne)  ^  do  pay  to-morrow  into  the  hands  of 

*  Mesa.  Brownes  and  Collinson,  on  the  account 
'*  of  Br.  FraakHn,  the  said  aum  of  100/.  and 
^tliatDr.  Frankliabe  requested  to  apply  the 
'*  nme  to  the  ohnvementioned  purpose ;  John 
'*  Home'  (agam  meaning  himself  the  said  John 
Aarne)  in  oontenspt  «f  our  said  kmd  Ibe  iking, 
in  open  violatiun<of  tbe4flws  of  <his  kingdom, 
to«licMl  Md^pewcim  exnmpltof  aU  nthen 


H^ew 

c 


ill  the  like  ease  offendingiandisgaittst  the  peace 
of  our  said  lord  the  king,  his  crown  and  dig- 
nity :  and  the  said  attorney  general  of  our  said 
{>resent  sovereign  lord  the  king  for  our  said 
ord  the  king  further  gives  the  Court  here  to 
undersUnd  and  be  informed,  that  the  aaid  John 
Home  being  such  person  as  aforesaid,  and 
contriring  and  wickedly  and  maliciously  de- 
vising and  intending  as  aforesaid,  afterwards, 
to  wit,  on  the  9ih  day  of  June  in  the  15th  year 
aforesaid,  with  force  and  arms  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  wick- 
edly, maliciously,  and  seditiously  did  print  and 
publish,  and  cause  and  procure  to  be  printed 
and^ublished,  «  certain  other  falae,  wicked, 
malicious^  scandalous,  and  seditious  libel  of  and 
oooocming  his  said  miyesty's  government  aod 
the  emptoyment  of  his  troops,  according  to  the 
tenor  and  effect  following ;  that  is  to  aay, 
'  King's  Arms  tavern,  Corahill,  Jime  7.  At  a 
'  special  meethig  this  day  of  several  mem- 
'  bers  of  the  Oonstitutional  Society,  during 
<  an  adjournment,  t  gentleman  nropoaed  that 

*  a  subscription  shoura  be  iromeffiatoly  catered 

*  into  (by  sucih  of  the  members  present  who 
'  might  approve  the  purpose)  for  mismg  theaum 

*  of  100^.  to  be  applied  to  the  relief  of  the  wi- 

*  down,  or|»haiis,  and  aged  parents  of  our  betov- 
'  ed  American  follow-anbieets,  who,  laithfal  to 

*  the  eharaoter  of  EngKshmea,  prefbrriDg  death 
'  la  slavery,  wtre  for  thai  reason  only  inku« 

*  manly  mttntored.by  the  king's'  (again  meaii- 
iiig  his  said  m^esty's)  *  troops  at  or  near  Lex- 
'  ington  aadConoord,  in  the  provinee  of  Mas- 
'  sacbtnclB'  (meaning  Ibe  said  province,  ealoay, 
or  plaalatkm  ef  the  Maaaacbuaels^bay  in  New- 
England,  in  America)  <  no  the  19lb  of  lant 
'  April;  which  nusn  beiog  immediately  ool- 

*  leeted,  it  was  thereupon  resolved  that  Mr. 

*  Home'  <i^in  meaning  bimaelf  the  said  Joho 
Home)  •  de  pny  to-mermw  into  the  hands  ef 

*  Mess,  firawnes  «nd  Oallinseo,  on  aocDoct  tti 
'  Dr.  Franklin,  ttee  aid  sum  of  100^  ami  thai 
'  Dr;  FamUnibe  re^uealed  toapply  the  sane 
'  to  the  abore4Bentioned  putpooe ;  Jobo  Home* 
(again  wa^amg  himaelf  the  aaid  John  fierae) 
in  Qodtempter  our  aaid  lord  the  king,  in  «peQ 
vioibtis*  nf  the  ktwa  of  Ibis  kingdom,  to  die 
evil  and4>emicioos  example  of  nM  otheia  in  the 
like  ciise  rfonding,  and  alsoi^;ttiBBt  the  peace 
of  eur  said  present  soveBeign  loni  the  king,  bin 
erown  ;and  dignitv :  and  the  aaid  attomer-ce- 
neral  of  our  aaid  present  eovereign  lord  Uie 
king  for  «iir  aaid  lord  the  king  further  gives 
Ihe  Court  here  to  understond  and  be  iBfomsed, 
that  «he  aaid  John  Home  being  nuch  persom 
as  aforeaaid,  and  eoDtriving  and  wiobedly  and 


raalicioualy  devi^ng  and  intending  as  aforeaaid, 
a^Vei wards,  to  wit,  on  the  9th  S  June  in  thA 


^id, 

print  and  pubKi 
prmtod  and  pnblnhed,  a  < 
wicked,  muKcious,  scandafeua, 
libel,  in  which  said  last-m«ntiooed  libel  M« 
other  ihingsi  MiveiiAli% 


6fi7] 


j0r  a  Ubd* 


jcandiBofifl,  maUciooSy  tnd  ^rditioas  matteKi  of 
«od  conceroiDg  bis  majesty's  gorenimeDt,  and 
the  employment  of  his  troops,  acoordiog  to  the 
tenor   aod  effect  following;   that   is  to  say, 

*  King's  Arms  Tavern,  Cora  hill,  June  7.  At  a 
'  special  meeting  this  day  of  several  memben 
'  of  the  Constitutional  Society,  during  an  ad- 

*  joornment,  a  gentleman  proposed  that  a  sub- 
'  scriptioo  should  be  immediately  entered  into 
*•  (by  such  of  the  members  present  who  might 

*  approve  the  purpose)  for  rabiog  the  sum  of 

*  tool,  to  be  applied  to  tberelief  of  tbe  widows, 

<  orphans,  and  aged  parents  of  our  beloved 

<  American  fellow* sul^ects,  who,  faithful  to  the 

<  character  of  £nglishmen,  preferring  death  to 

*  slavery,  were  for  that  reason  only  inhumanly 

*  munlered  by  the  king's'  (again  meaning  his 
nid  majesty's)  '  troops  at  or  near  Lexington 
'  sad  Concord,  in  the  province  of  Massachuseta' 
(meaning  the  said  province,  colony,  or  plan- 
latioD  of  the  Mawachusets  Bay  in  "New  Eng- 
land, in  America)  '  on  the  19th  of  last  April,' 
in  coplempt  of  our  said  lord  ihe  king,  in  open 
violation  of  the  laws  of  this  kingdom,  to  the 
evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  also  against  the  peace 
of  our  said  present  sovereign  lord  the  king,  his 
crown  and  dignitv :  and  the  said  attorney -ge- 
neral of  our  said  lord  the  king  for  our  said  lord 
the  king  further  gives  the  Court  here  to  under- 
stand and  be  informed,  that  the  said  John 
Uorne  being  such  person  as  aforesaid,  and 
again  nnlawfully,  wickedly,  maliciously,  and 
•editiously  intending,  devising,  and  contriving 
as  aforesaid,  afterwards,  to  wit,  on  the  14th  day 
of  July,  in  the  15th  year  aforesaid,  with  force 
and  arms  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  wickedly,  maliciously, 
and  seditiously  did  write  and  uublish,  and  cause 
aod  procure  to  be  written  ana  published,  a  cer- 
tain false,  wicked,  malicious,  scandalous  and 
seditious  libel  of  and  concerning  his  said  ma- 
jesty's government  and  the  employment  of 
bis  troops,  according  to  the  tenor  and  effect 
following:  *  V  (meaning  himself  the  said  John 
Borne)  *  think  it  proper  to  give  the  unknown 

*  contributor  this  notice,  that  I'  (again  mean- 
ing himself  the  said  John  Uorne)  *  did  yester- 
*•  day  pay  to  Messieurs  Brownes  and  Collinson, 
'  on  the  account  of  Dr.  Frapklin,  the  sum  of 

*  60/.  and  that  V  (again  nieaniog  himself  the 
said  John  Home)  *  will  write  to  Dr.  Franklin, 

*  requesting  him  to  apply  the  same  to  the  relief 

*  of  the  widows,  orphans,  and  aged  parents  of 
*our  beloved  American  fellow-subjects,  who, 
'  faithful  to  the  character  of  Englishmen,  pre- 
^  ferrin^  death  to  slavery,  were  for  that  reason 
'  only  mhumanly  murdered  by  the  king's' 
(meaning  his  sai(|  majesty's)  <  troops  at  or 
'  near  Lexington  and  Coocord,  in  the  province 

*  of  Maaaacliusets,'  (meaning  the  said  province, 
oolooy,  or  plantation  of  the  Massachuseta  Bay 
k  New  England,  in  America)  '  on  the  19th  of 
^  last  April ;  John  Home,'  (again  meaning 
himself  the  said  John  Horne)  in  contempt  of 
our  said  k»rd  the  king,  in  open  violation  of  the 
laws  of  this  kiogdoiD|  to  the  evil  and  pwnici- 
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out  example  of  all  otben  in  the  like  case  of* 
fi&nding,  and  also  against  the  peace  of  our  said 
present  sovereign  loni  the  king,  his  crown  and 
dignity :  and  the  said  attorne^^-general  of  our 
said  lord  the  kiosr  for  our  said  lord  the  king 
further  gives  the  Court  here  to  understand  ami 
be  informed,  that  the  said  John  Home  bein|^ 
such  person  as  aforesaid,  and  again  unlavi  fully, 
wickedly,  and  seditiously  intending,  devising, 
and  contriving  as  aforesaid,  afterwards,  to  wit, 
on  the  15th  day  of  July,  in  the  15th  year  afore- 
said, with  force  and  arms  at  London  aforesaid^ 
in  the  parish  and  ward  aforesaid,  wickedly,  ma- 
liciously, and  seditiously,  printed  andpubhshed, 
and  caused  and  procureii  to  be  printed  and  pub- 
lished, in  a  certain  other  news-paper,  intitled« 
The  Public  Advertiser,  a  certain  other  false^ 
wicked,  malicious,  scandalous,  and  seditiomi 
libel  of  and  concerning  his  said  majesty's  go* 
rernment  and  the  employment  of  bis  troopf , 
according,  to  the  effect  following }  that  is  \» . 
8*y»  '  1'  (meaning  himself  the  said  John 
Horoe^  *  think  it  proper  to  give  the  unknown 

*  contributor  this  notice,  that  1'  (again  meanin|^ 
himaelf  the  said  John  Horne)  *  did  yesterdajr 

*  pay  to  Mess.  Brownes  and  Collinson,  on  the 

*  account  of  Dr.  Franklin,  the  sum  of  50/.  and 

*  tbat'P  (again  meaning  himself  the  said  Johu 
Horne)  *  will  write  to  Dr.  Franklin,  reouestiog^ 

*  him  to  apply  the  same  to  the  relief  of  iht 
'  widows,  orphans,  and  aged  parents  of  our  be* 

*  loved  American  fellow-subjects,  who,  faithful 

*  to  the  character  of  Englishmen,  preferring 

*  death  to  slavery,  were'  (for  that  reason  oni^y 
'  inhumanly  murdered  by  the  king's'  (again 
meaning  his  said  majesty's)  *  troops  at  or  near 

*  Lexington  and  Concord,  in  the  province  of . 
'  Masaachusets'  (meaning  th^  said  province,' 
colony,  or  plantation  of  the  Massachosets  Bay 
in  New  England,  in  America)  *•  on  the  19th  of 
'  last  April ;  John  Horne,' (again  meaning  bim« 
self  the  said  John  HomOf)  in  contempt  of  our 
said  lord  the  king,  in  open  violation  of  the  laws 
of  this  kingdom,  to  the  evil  and  pernicious  cz* 
ample  of  all  others  in  the  like  case  offending, 
and  also  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  oignitv :  and  the  said  at* 
tornev- general  of  our  said  present  sovereign 
lord  the  king  for  our  said  lord  the  king  furtlier 
gives  the  Court  here  to  understand  and  be  in- 
formed, that  the  said  John  Horne  being  such 
person  as  aforesaid,  and  contriving  and  wickedly 
and  maliciously  devising  and  intending  ,aa 
aforesaid,  afterwards,  to  wit,  on  the  said  15th 
day  of  July  in  the  15th  year  aforesaid,  with 
force  and  arms  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  wickedly,  malici- 
ously, and  aeditioosly  (did  print  and  publish, 
and  cause  and  procure  .to  be  printed  and  pub- 
lished, a  certain  other  false,  wicked,  malicious, 
scandalous,  and  se<litious  libel  of  and  concern- 
ing hismsjesty'sgovernnientand  the  employ- 
fnent  of  his  troops,  according  to  the  tenor  and 
effecf  following;  that  is  to  say,  *•  V  (meanrag 
himself  the  said  John  Home)  *  think  it  proper 

*  4o  give  the  unknown  contributor  this  notice, 
<  that  I'  (meaoiog  bitoaclf  the  said  John  Uera«^ 
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Proceedhgi  agamii  John  HomCf 


^  M  Y«itei4ay  pay  to  Af  esnton  Bramwf  9mi 
<*  OollinsOn,  oo  the  aoooaot  of  Dr.  Fnnklui, 
^  the  toin  of  50/.  Md  that  1*  (ogaio  iDeaoiimr 
tiimwlf  the  said  John  Home)  «  ariH  write  to 
«  Dr.  Fraitklio,  requeatioff  him  to  apply  the 
<*  aanie  to  the  relief  of  the  widowa,  orphans,  and 
f  ageil  parenta  of  onr  beloved  AmericaD  leUow. 
*«  BuljeelB,  who,  faithful  to  the  character  of 
^En^iahmen,  preferrUig  death  to  alavery, 
.*  were  for  that  reason  only  mhoroanlv  tnur- 

*  dered  by  the  kiog*a*  <again  meaning  hia  aaid 
jnajeaty'a)  *  troopa  at  or  near  Lexington  and 

*  Concord,  in  the  province  of  Maaaaehaseta' 
/meaning  the  aaid  profince,  colony,  and  plan* 
tation  of  the  Bfataachuicts-Bay  in  New  £nff* 
Jand,  in  America)  « on  the  19lh  of  laat  April ; 
^  John  Korne*  (again  meaning  himaelf  the  aaid 
John  Horne)  in  contempt  oi'  oar  aaid  lord  the 
ioDg,  in  open  violstion  of  the  lawa  of  thia  king- 
dom, to  tne  evil  and  perntctooa  example  of  all 

'  othera  in  the  like  caae  offending,  and  agalnat 
4he  peace  of  our  aaid  present  aovereign  lord  the 
lung,  his  crown  and  dignity :  whereupon  the 
aaid  attorney*  general  of  our  aaid  lord  the  kine, 
V  ho  lor  our  aaid  present  aorereign  lord  the 
Iring  proaecotea  in  thia  behalf,  praya  the  consi- 
deration of  the  court  here  in  the  premises,  and 
that  due  process  of  law  may  he  awarded  against 
him  the  aaid  John  Home  in  this  behalf;  to  make 
liim  answer  to  our  said  present  sovereign  lord 
the  king  touching  and  concerning  the  premises 
aforaaaid,  9cc.  E.  TaokLOw.* 


Fridajf,  July  4,  ITTT. 

As  Mon  as  the  court  waa  opened,  the  apecial 

try  were  catted  over :  eleven  only  appearing, 
r.  Attorney  General  prayed  a  tales.  Tb6 
box  containing  the  namea  of  th&  common  jury 
■tanding  open  upon  the  table,  the  Associate 
took  out  a  paper,  and,  ahewing  it  to  Mr.  Horne, 
aaked,  if  he  had  any  objection  16  that  man's 
being  sworn  on  ^the  jury  f  Mr.  Home  replied, 
**  I  object  to  that  name,  and  for  this  reason :  I 
desire  that  the  box  may  be  shut  and  ahaken  | 
and  when  that  is  done,  1  shall  have  no  objec- 
tion to  any  name.'*  The  box  waa  accordingly 
•but  and  shaken,  and  a  name  drawn  out ;  but 
another  of  the  special  jury  coming  into  court, 
the  taleamao  waa  not  sworn. 

The  foUowii^  Special  Jury  were  sworn : 

Jowph  Dalmer,  Corsitor-atreet,  roerobant 
Philip  Bolkley,  Fleet- street,  druggist, 
James  Brant,  Cheapside,  ailkman. 
David  Buffer,  Cheapside,  woollen-draMT. 
'  WilKam  Watts,  Fore-street,  goldamltli. 
Nathaniel  Lucas,  Fore*street,  merchant 
MfHIiam  Abdy,  Oat-lane,  gokiBmitb. 
IThooMa  Smith,  Milk-strMt,  merobaAt. 
Tbo.  Brooka,  Cateaton-street,  linen-draper. 
M.  Stanton,  AMermanbary,  warehouseman. 
Wm.  Loydd,  Cfarist-chureh,  woollen-draper. 
Henry  Morris,  Fleet-street,  silversmith. 

^  AiUfwarda  lovdTburlowMd  Lord  Gbaa* 


Then  the  InfivoMioii 
Bailer. 


[666 
by  Mr. 


Mr.  Btme.  My  lord,  with  your  tsrdsbip'a 
4>ermi8sion,  1  believe  it  ia  proper  for  me,  at  tbia 
tiase,  before  Mr.  Attomey«Qeacv«l  proceeds,  to 
make  an  objection ;  and  to  r«<|iwat  your  lord- 
sbip'a  deobkm  cooeeming  a  point  of  pvactioe 
<in  the  proceeding  of  Ibia  trial.  Have  1  your 
lordship's  leave? 

LordManf^.    Certainly. 

Mr.  fibmt.    Gentlemen  of  the  jury*-^— 

Lord  JCtfn^^U.  No.  Not  to  the  jorj^.  If 
yon  make  an  objection  to  the  irteguiarity  of 
theproceedings,  you  ouiat  address  oae. 

Mr.  Home.  1  am  well  aware  of  it :  «iid  I 
bope  that  your  hn'dabip  will,  upon  ibis  and 
other  ocoasiona,  bear  me  befons  you  auppoaa 
me  to  be  in  the  wrong.  I  was  not  going  to 
addreas  my  argument  nor  my  objection  to  the 
^ury ;  if  your  lordship  will  only  permit  me  to 
request  their  attention;  heeauae  I  have  fre- 
quently observed  upon  tnala,  that  in  all  cases 
almoat,  when  application  has  been  made  to  the 
judge  to  decide  upon  any  objeotaon,  tlie  jury 
have  been  generally  aupposed  to  be  in  a  manner 
out  of  court ;  and  I  therefore  now  addraaa  my» 
self  to  the  jury,  only  to  request  their  allentioit, 
and  for  no  other  purpoae. 

Lord  Man^ield.    Very  well.    Go  op. 

Mr.  Home.  Gentlemen  of  the  jury,  what 
1  have  said  to  hia  lordship,  if  you  heard  it,  may 
perhfpa  make  it  unnecessary  for  me  to  address 
you.  Gentlemen,  though  what  I  am  fi^oiog 
to  say  to  bis  loidship  respects  a  matter  « 
ilaw  and  practice  of  the  Court,  yet  1  ineaot  to 
requeat  your  attention,  because  you  may  6nd 
perbapa  that  the  decision  may  concern  >  on  to 
hear  it.  My  lord,  1  understand  (and  t  think 
I  see  good  reaaons  why  it  ahould  be  so)  that  it 
is  the  usual  practice  and  wbolsome  custom  of 
the  Court,  in  trisia  of  this  kind,  that  unleaa  the 
defendant  examinee  witnesses  in  bis  defence, 
tlie  defeodant'a  anawer  doses  the  pleading: 
and  it  ia  not  the  practice,  in  that  case»  that  the 
eounael  for  the  prasecution  ahould  reply.  But, 
my  lord,  ia  the  late  trials  of  the  printers,  for 
printing  and  nbUisbinff  the  advertisemenl  now 
m  question,  1  observed  that  Mr.  Attorney-Ge- 
neral claimed  and  exercised  the  peculiar  privi- 
lege of  replying,  notwithstondiog  that  no  wit- 
nesses had  been  called  for  the  defendant.  My 
ford,  with  your  lordship's  permission,  I  mean 
to  submit  my  reasons  to  your  lordship  in  sup- 
port of  my  objection  to  tnis  claim  of  Mr.  At- 
torney-General in  the  preaent  trial. 

Lord  MantfiM.  You  come  too  early  for 
the  objection ;  because  the  oljection,  if  there  is 
any  foundation  in  it,  ahould  be  when  he  gcto  up 
to  reply. 

Mr.  Home.  My  h>rd,  I  own  I  did  expect 
that  Mr.  Attomey-Qeneral  would  urge  some- 
thing of  that  kind  amnst  what  I  have  said.  1 
stopped,  expecting  that  anawer  finom  Mm ;  be- 
oanae,  my  ford,  be  may,  venr  likely,  iontritia 
ittobe  a  partof  thednty  of  bb  office  to  baflo 
nan  ia  any  HMttBflr»  aod  to  taka  all  i 
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WBIdl  H^  wHVf  WVMtllCIP  lalP  OP 

iintl  me  bj  toy 
neiiit— there  «re  reatoos  wEy  he  shoiiM  «t« 
teiBiilto^  m;  tnil  therefore,  1  9^  1  ek- 
pecMthAt  the  AttorBey-General  w^oM  hcf^ 
wi^d  thai  «|«iiMt  me.    Bat,  vby  lord,  1  api- 


Mlim  II  ▼enlicl  afleini 
$re  ere  reeeoos  why  h 
I  eo;  Mill  therefore,  1 
the  AttorBey-General 
eceiiMtme.  Bat,  lAy  , 
frebend,  will  gtfeet  eiAmimioD,  thai  thin,  ted 
this  only,  is  (he  proper  memenl— ^— >■ 

Lord  Mmtfidd.  Mr.  Heme,  I  wiH  d<r  eo« 
firfbryoo.  If  the  defence  that  joa  ere  to* 
mehe  mey  i«  any  meBoc^  be  jfnded  or  ^ 
venrad  by  a  knowMdge,  whether  the  Attoreey* 
General  has  or  hae  not  a  right  tm  feply ;  tf  yif. 
Attoraey-Oenend  aoqnieeoea  in  it,  1  have  no 
bbieetien  to  yoofr  bemg  Apprised  how  it  atande 
Mforehamt ;  beoanse  otherwiie  it  wonld  eonke 
after  yon  had  mede^our  defence?  aw*  if  yon 
man  to  caltetate  yonr^defence  in  eone  way 
differently,  open  the  expeouiion  of  bis  hmYiogroi* 
his  not  hatving  a  right  to  reply,  I  wM  willingly 
j;i  dare  aay  the  Attemey-Oeneral  mehea  aaob* 
jeolioo  to  It)  hear  yen  upon'  that  poin^now. 

Ati,  Otm.  None  in  the  world. 
.  Mt.'Home,  Yeor  lordship  has  hit  vpon  one 
of  the  very  reasons  that  i  was  gein|f  to  lay  be- 
fore yott.  But,  my  hnrd,  1  hud  rather  tbatthiv 
bid  come  ae  a  matter  of  jostioe,  than  as  an  ao* 
friesoeoee  from  the  Attomcy-Oeneral ;  be* 
ttose  I  ssf  pose  tbst  every  defendant,  who* 
•bait  beieafler  stand  in  my  sitnatien,  will  barre 
the  same  right ;  and,  if  it  comca  as  a  ikiattep  of 
fevonr  from  the  Attorney-General,  thoee  fbr 
whom  J  am-  moch  more  concerned  than  my- 
aelf,  may  not  perhaps  meet  with  that  genteel 
aoqniesoence.  However,  1  thank  the  Attoruey- 
Geaeral.  I  shall  beg  then,  my  lord,  at  prssrat 
to  make  my  ot^edion.  I  aw  sore  I  sbonM 
have  been  permitted  to  make  i^  bedmse  the 
argnments  which  I  had  to  use  wovdd  have  been 
each  at  woold  more  particniarly  have  afleded 
your  lordship^s  mind.  If  then  I  am  p^rmitied,. 
Isapposethat  1  am  new  te  obfecl  t«  the  right 
of  reply. 

Lord  Mmm/Uid,  Yeware  nowto  obiaet  to 
the  right  of  reply. 

Mr.  H&me.  Mj^  lerd,  if  I  shonld  forget 
any  tiling  oponr  this- occasion,  so  new  to  me, 
aad  make  any  mistakes,  I  shall  beg  leave  to 
refraris  my  memory  with  what  I  have  written 
down.  My  lord,  1  have  been  taught  by  the 
beat  autboritiea,  that  the  cataMishcd  practiea 
aad  approved  mies  of  the  court  are  so,  only 
becanoe  they  are  reason,  and  reason  appvoved 
by  long  experieooe;  and  they  obtam  as  rules 
aad  practice  only  for  that  cause.  My  lord,  I 
believe  1  shall  not  be  contradicted  by  your  hwd- 
■bip,  when  1  aver,  that  it  is  the  esUbksbed 
pnietiee  and  approved  rule  of  the  Court,  in 
tiiab  of  this  kind  (where  the  Attorney- Qenerai 
does  not  proeecnie)  that  if  the  evklence  brought 
fer  the-prosecntion  ia  not  oontroverted  by  any 
other  evidence  on  the  part  of  the  defendant,  but 
the  fact,  as  fer  as  it  dependa  upon  testimony, 
taken  ae  tim  proeecntor'a  evidetrce  left  ii ;  that 
then  the  defendant's  answer  doses  the  plead- 
I  this,  my  lord,  has  obtained  and  been 
i  aa  in  appieved  nde 


»g*    Andt 


of  the  Goart,  benaoaeitiaaoppoaedtliefliethod 
best  catenlated  fer  the  obtaining  of  jostiee|( 
that  is,  for  the  conviction  of  the  goihy  and  the^ 
acquittal  of  the  innocent;  for  both  are  to  ba^ 
regarded :  and  when  thdt  w  done,  then  only,  l» 
suppose,  is  iustice  done.  Now,  my  lord,  ther 
reasoa  of  this  practice  ia  not,  like  some  others,* 
so  covered  over  by  the  rust  of  ages,  or  diagoiseil^ 
by  the  change  of  circurostanoes,  as  that  h' 
ahould  be  difficult  now  to  discover  it.  On  th# 
contrary,  it  is,  to  my  understandnig  and  appre- 
hension, aa  plain  and  evident  now  as  it  waothe^ 
first  day  that  it  waa  introdnoed.  But  ibnt  is  no 
part  of  my  bustnem  to  enter  into:  the  reaaa* 
of  the  practioe  it  does  aot  belong  to  me  to» 
give.  It  io  sufficient  for  oae  to  say  that  such  is^ 
the  practice,  and  being  the  practice,  it  nauatbe* 
supposeif  the  best  method  of  obtaining  justice- 
Then,  my  lord,  I  boniMy  submit  it  to  your 
lordahip,  that  if  this  is  tho  best  method  fer  ob« 
taining  of  justice,  a  contrary  method  must  be 
attempted  fer  some  other  cud;  and  thatendt 
musi  be  injustice,  or  the  conviction  of  the  ac« 
cused  by  any  means.  31y  loni,  the  p^Mtioot* 
and  this  exemption  from  it,  which  Mr.  Atisr^ 
ney>6eoeral  claims,  cannot  both  stand :  one  or 
the  other  must  be  given  up ;  because  they  cai»> 
not  both  be  the  best  method  and  mo«t  like|y 
means  for  the  obtaining  of  justice.  Now,  my' 
lord,  that  the  kmg,  orthat  llie  attomey-g^ 
neral  in  his  name,  shonld  be  permitted  to  pnvsuer 
any  other  method  or  practice  than  that  esta^> 
blisbed  method  which  is  best  caleohiled  fer  tbw 
obtaining  of  justice,  seems  to  me  com^iletely: 
absurd.  For  the  king,  such  as  the  Isw  aoi|t 
such  as  reason  conceive  him,  cao  have  no* 
other  interest  but  in  theobuining  of  justice, 
impartial  justiccr  And  if  it  was  possible,  my 
lord,  to  conceive  a  king  even  with  a  leaning  oe 
an  inclination  on  either  side,  it  must  rather  be^ 
that  hia  subject  sbouhl  be  tennd  innoeeoTthatt* 
guilty.  Bnt  this  claim  of  Mr.  Atiomey-Ge« 
ueraj,  my  hml,  absurdly  supposes  the  contrary  $• 
albd  that  the  king  has  an  interest  in  their  being' 


convicted;  and  that tberefere easier  and  readier 
means,  and  greater  means,  are  to  be  altoired  to- 
the  king  for  obtaining  a  conviction,  than  are 
allowed>to  any  other  person,  my  equal  or  my 
inferior.  Anil  yet,  my  lord,  1  must  ackn<»w« 
ledge  that  ihe  claim  which  1  am  now  ohieoting^ 
to,  is  not  a  new  one.  My  lor4,  in  the  reign  oP 
James  the  second,  that  man  (for  he  never  W90 
for  one  naoment  a  king)  claimed  the  peculiar 
right,  prerogative,  and  power  of  disp^i»in|f 
with  the  hrwsof  the  hind.  Sir  £dw.  Herbert,- 
the  chief  justice  of  those  days,  and  the  other, 
judges,  decided  in  favour  of  tba\  claim.^  Thank 
Oo4,  my  lord,  tfaeglorioua  Revolution— (and  I 
call  it  an :  it  shall  not  have  lesa  praise  from  m* 
because  it  is  now  grown  uncourtiv)— the  glo** 
rioiis  Revolution  put  an  end  to  that  iniquity. 
Unfortunately  lor  thia  coimlry,  the  priociplee 
which  produced  that  lind  many  other  iniquiliee 
are  now   again  revived   and   fostered;    and 

•  See  the  Caoeofsirfidwavd  Hales,  vol.  lit 
p.  1165,  of  thioCeUBGtMMi. 
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4xMmg^  ifntkiy  other  moit  thtn^al  dodfin'es, 
Uiw  doctrine  of  a  dUpeosinfi^  power  it  now  re* 
vived  again-fonder  another  ahape  and  form 
indeed  ;  but  it  is  the  aanie  power.  It  is  now 
a  pr«*rogative  to  dispense  with  the  rules  and 
nethods  of  proceeding ;  that  is,  iny  lord,  to 
<li8pense  Wiib  the  laws:  for  the  rales  and 
methods  of  proceeding  (aijid  I  have  beard  yottr 
lordHbip  say  it  in  other  cases)  are  parts  of  the 
laws  of  the  land.  My  lord,  1  have  been  told 
<and  that  by  a  greater  authority  than  any  al- 
most that  now  lives)  that  "  the  methods  and 
forma  of  juatice  are  essential  to  justice  itself." 
And,  my  lord*  the  forms  and  methods  of  pro- 
4ieeding  are  particularly  tender  in  that  part  of 
the  laws  which  is  calculated  forthe  protection  of 


My  lord,  the  |ienal  laws  are  made 
t0:briog  criminals  and  offenders  to  justice ;  but 
the  forms  and  methoda  of  proceeding  of  the 
courts  of  justice  are  appointed  singly  to  distin- 
goisli  the  innocent  from  the  guilty,  and  to  pro- 
tect them  against  exorbitant  power.  My  lord, 
in  the  case  of  this  particular  privilege  which 
i)m  Attorney- General  claims,  I  thinlc  i  could 
spend  a  day  in  ahewing  how  many  received 
legal  maxims  and  truths  it  violates :  for  truth  ia 
of  aucb  a  nature  that  it  baa  a  thousand  branches 
lss«in(^  from  it ;  and  falsbood,  let  it  be  as  care- 
ful as  it  can,  will  run  against  some  one  or  other 
of  them.  I  do  really  believe  1  could  fairly 
•nend  a  day  in  shewing  the  absurdity  of  this 
claim.  But  yet,  to  my  great  disadvantage  and 
mf  great  sorrow,  when,  in  the  late  trial  of  the 
pnntera,  the  defendant's  counsel  objected  to 
this  claim  of  Mr.  Attorney-General,  your  lord- 
abip  interfered  haatily,  and  aaved  Mr.  Attorney 
General  the  trouble  of  vindicating  his  claim. 
Your  lordship  saved  him  from  the  embarrass- 
ment be  would  then  have  found,  and  which  I 
am  confident  he  will  now  find,  to  produce  ewe 
flingle  argument  of  reason  or  justice  in  behalf 
of  bis  claim :  and  this  your  lordship  did  by  an 
absolute  overbearing  of  the  objection,  without 
even  permitting  an  argument.  And,  my  lord« 
that  is  a  very  great  disadvanlage  to  me,  as  well 
-aa  it  was  to  the  defendant  in  whose  cause  he 
made  it:  for,  my  lord,  the  very  ingenious  coun- 
ael-<-(I  beg  the  gentleman's  pardon  for  at- 
tempting to  distinguish  him  by  that  epithet ; 
Ihere  is  no  want  of  ingenuity  at  the  bar)— rbul 
the  very  honest  oounwl  who  made  that  objec- 
tion, would  have  been  able  to  support  it  in  a 
vtsry  diffisrent  manner  from  any  in  which  I  can 
expect  to  do  it.  My  lord,  the  trial  may  take 
up  some  time;  therefore  I  will  no  longer  hokl 
you  on  this  olijection.  1  shall  reserve  to  my- 
self the  right,  which  I  did  exeraise  in  oon- 
ilemninglhe  action  of  the  king's  troops  (which 
1  did  then  call,  and  do  still,  and  will  to-mnrrow 
call,  because  contrary  to  law,  a  murder)  so  I 
aball  reserve  it  to  myself,  and  not  now  take  up 
more  of  the  time,  to  say  what  I  shall  think 
proper  by  argument  and  reason  on  the  decision 
of  your  iorclship;  which  decision  mustoooie 
aAer  your  loniKiiip  shall  have  heard  the  At- 
torney-General's answer,  and  my  reply : — (or 
I  Uk»  it  i  haye  a  right  to  reply.    1  ahaii  then 


rbacrve  that  power  to  myaelf  16  apeak  •«  trady 
of  it  aa  1  ahould  do  of  any  other  mdifftrent  ac- 
tion in  the  worid. 

Lord  Mamjield,  There  is  no  occasion  for  Mr.. 
Attorney-General  lo  say  any  thing.  I  mo  moat 
clear  that  the  Attorney- General  has  a  right  to. 
reply  if  he  thinks  fit,  and  thai  1  cannot  deprive 
him  of  it;  and  there  is  no  such  rule,  thattn  no. 
cas»  a  private  prosecutor  or  private  plaintiff 
shall  not  reply,  if  new  matter  is  urged  wbicb 
calls  for  a  reply;  new  questions  of  law,  new 
obaertations,  or  any  matter  that  makea  a  reply 
necessary.  No  authority  at  law  baa  been 
quoted  to  the  contrary.  A  paHy  that  bmna 
has  a  right  to  reply  ;  there  is  not  a  State  Trial 
where  the  solicitor-general  or  the  attorney-ge-. 
neral  haye  not  replied  ;  and  I  know  of  no  law 
that  says  in  any  case  the  prosecutor  may  not 
reply.  But,  for  the  saving  of  time,  rules  by 
usage  of  the  bar  are  received.  Two  gentle- 
men don't  examine  the  same  witness,  but  yet 
they  do  very  otUn.*  They  don't  reply  when 
there  is  no  evidence  for  a  defendant,  and  no- 
thing new  to  make  it  necessary  to  repi  v :  then 
they  don't  do  it ;  but  if  a  question  of  law  was 
atarted,  which  nobody  thought  of  in  the  begin- 
ning, they  do  it  then:  then  they  have  a  right 
to  reply,  and  must  reply,  for  the  sake  of  jus- 
tice. And  therefore  1  apprize  Mr.  Home  that  the 
Attorney-General  certamly  has  a  right  to.reply. 

Mr.  tferne.  Your  lordship  must  be  very  nen* 
silde  how  untoward  ia  my  situation  in  this  case. 
This  is  only  a  repetition  of  what  happened  be- 
fore ;  if  your  lordship  will  thus  do  the  buaincsa 
of  Mr.  Attorney-General  for  him.  My  lord» 
you  now  take  from  me  what  you  give  to  him  ; 
you  take  from  me  that  right  of  reply  which  by 
the  practice  of  tlie  court  i  haye,  whilst  yon 
give  to  him  that  right  of -reply  which  by  the 
practice  of  the  court  he  baa  not.  1  have  a  right 
to  reply  to  the  Attorney -Geoerars  answer  to  my 
objection,  but  I  have  no  right  to  reply  upon  the 
judge.  1  beg  the  Attorney- General  may  do  bis 
own  business.  He  is  full  of  .reason  and  argu- 
ment. He  smiles.  Indeed  he  well  may* 
My  lord,  he  can  sorely  prove  the  justice  of  bis 
claim  himself,  if  there  is  any  in  it.    My  lord-- 

Lord  ManifiM.  Sir— hea^- Your  proper 
reply  to  the  judgment  1  havb  given  is  a  motion 
to  the  Court ;  1  never  here  decide.— It  ia  speak- 
ing to  no  purpose  to  persuade  me  where  I  have 
no  doubt.-— The  Attoraey.  General  here  will  be 
of  the  same  opinion  with  me.  But  your  proper 
reply  to  roe,  is  a  motion  to  the  court ;  and  if 
the  suffering  him  to  reply  ia  against  laiy,  it  is 
an  irregularity  in  the  trial,  for  which  the  ver- 
dict will  be  set  aside.    You  will  have  a  remedy. 

Mr.  Honu.  O,  my  lord,  1  have  already  suf- 
fered under  your  lordship's  directing  roe  to  re- 
roedies«f  The  most  cruel  of  all  poisoners  are 
those  who  poison  our  remedies.  Has  yoor 
lordship  forgotten  ?— I  am  sure  you  have  not 
forgotten  that  I  have,  once  before  in  my  lile, 
had  the  honour  to  be  tried  before  yoitr  tordship 

*  See  the  Case  of  Doe  V.  Roe,  3  CampMI'i 
Niai  Frius  Kep.  980.        f  See  vol.  $,  p,  SX#* 
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for  «  pvetended  libel.  My  l#ni»  tbk  iMtiar  i>f 
reply  I  koow  lo  well  to  be  Ihe  praotiee,  not 
only  from  the  Intel ii|^oce  1  beve  bad  oimmi  tbat 
•object,  but  from  tbat  very  trial  At  Guildford, 
on  the  action  brought  ag^ainet  roe  by  the  present 
lord  Onslow.  My  lord,  I  could  then  have  con- 
tiadicled  his  evidence.  1  will  just  mention  two 
or  three  particulars  in  this  case.  It  was  the 
most  acanJaloos  one  that  ever  came  before  a 
court.  (Your  lordship  cannot  forget  the  parti- 
culars in  that  trial.)  i  was  prosecuted  by  him 
fi>r  a  libel.  On  the  first  action  which  he 
brought,  I  obtained  a  iioosoit.  Upon  that,  a 
fresh  action  was  brought.  To  that  fresh  ac- 
tion (in  order  to  try  it  in  Surrey,  where  the 
plaintiff  had  his  influence)  in  that  fresh  action, 
words  sp«iken  a  year  or  twd  ^before  were  added, 
worda  ot'  a  different  nature,  and  upon  a  different 
subject.  We  came  to  trial  before  your  lordabip, 
and  I  do  remember  some  very  strong  cases 
(which  indeed  I  intended  to  have  published)  of 
Your  lonUhip's  practice  in  that  trial.  But,  my 
lord,  however  impatient  1  may  bethought  to  be, 
I  am  very  patient  under  personal^  injuries.  1 
have  never  complained  of  the  practices  used 
against  me  oo  that  trial,  nor  of  the  miitakes  (to 
speak  gently)  which  your  lordship  made. 
Your  lordship  then  told  me,  as  now,  that  1 
ahoold  have  a  remedy — . 

AUome^  General.  I  beg  leave  to  object  to 
this  ifay  of  proceediojgr  in  a  trial.  What  can  it 
be  to  tlie  issue  tbat  is  joined  in  tbia  cause,  any 
part  of  the  history  of  what  related  to  the  trial  at 
Guildford  ? 

Lord  Mansfield,  If  I  remember  right,  you 
had  a  remedy  tbere^  for  it  was  determined  not 
to  be  aetiooable. 

Mr.  Home,  True,  my  lord ;  but  it  cost  me 
$00/.  The  remedy  was  almost  as  bad  as  the 
verdict  would  have  been. 

Lord  Mamfield.  There  must  be  an  end. 
.  Mr.  Home.  Not  of  this  objection. 
.   Lord  Mamfield.    No ;  an  end  of  going  out 
of  the  cause.    You  must  behave  decently  and 
properly. 
Mr.  Home.  I  will  sorely  behave  properly. 
Lord  Mansfield.    This  is  over.    1  tell  3[ou 
beforehand,  I  apprize  you  of  it  (which  is  going 
out  of  the  way),  that  it  is  not  in  my  power  to  de- 
prive the  prosecutor  of  replying,  if  he  sees 
caose  to  desire  it. 

Mr.  Home.  Now  then,  my  lord,  I  entreat 
yon  to  let  me  deoently  tell  you  of  the  situation 
you  put  me  into.  When  i  offer  to  pro? e  by 
argument  the  right  which  1  have  to  make  my 
objection  at  this  time,  your  lordship  kindly 
atopa  roe,  and  takes  it  for  granted.  Then,  af- 
terwarils,  it  seems,  it  is  you  who  apprized  me. 
You  tell  roe  you  have,  out  of  tbe  rule,  apprized 
me :  yet,  because  1  accepted  tbat  which  i  knew 
to  be  my  right,  as  an  apprisal  which  you  were 
willing  to  give  me,  not-  meaning  however  to 
preclude  myself  from  the  argument,  your  lord- 
8bi|>  makes  use  of  my  acceptance  of  this  ap- 
prisal to  defeat  my  objection.  First,  your  lord- 
abip. interferes  to  save  Mr.  Attorney-General 
Apio  attempting  to  give  a  reason,  which  you 
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both  know  he  cannot  give ;  and  then  Mr.  AU 
torney-General  gets  np  to  save  your  lordship  ia  x 
his  turn,  and  to  atop  me  from  explaining  voor 
lordship's  condnot.  T^us  between  your  lord«, 
ship  and  Mr.  Attorney- General,  a  defendant  ia 
in  a  blessed  situation  f  [Here some  prnmiscnoiia 
altercation  ensued,  after  which  Mr.  Home  pro« 
needed.]    What  I  was  speaking  of  was  merely 

this ;  that  the  practice [Here  again  som« 

interruptioD]  I  was  goiog  to  shew  your  lord* 
ship  (in  answer  to  what  fell  from  yon,  and  not 
distinct  from  this  cause,  nor  from  what  your 
lordship  had  said)  1  was.going,  and  decently 
going,  to  shew  your  lordship,  that  it  was  the 
practice  of  tbe  court  that  the  prosecutor  should 
not  reply  unless  evidence  is  called  for  tbe  defen- 
dant.   I  was  going  to  shew  it  to  your  lordships 
from  my  own  particular  case  before  your  lord*i 
ship  .at  Guildford,  and  that  I  suffered  under  it 
considerably;  and  1  mentioned  the  instance*; 
I  am  sure  that  is  not  wandering  from  the  point, 
when  your  lordship  has  said,  that  it  was  nol 
the  practice  of  the  court.     If  the  Attorney  Ge- 
neral bad  said  so,  1  should  have  had  a  right  to 
reply  to  him.    But  I  must. say,  as  before,  if 
your  lordship  is  to  do  the  AttO;  ney-GeneraPa 
business,  and  so  cut  off  my  reply,  and  then 
Mr.  Attorney- General  is  to  get  up  and  aay. 
This  has  nothing  to  do  with  thecause ;  between 
the  Chief  Justice  and  the  Attorney- General, 
what  am  I  to  do  7  My  k>rd,  I  beg  leave  to  mon* 
tion  to  your  lordship,  tbat  if  the  Attorney-Gene- 
ral had  said  truly,  and  if  1  had  wandered  from 
the  case,  it  would  not  be  wonderful  that  I,  unused 
to  these  matters,  should  waoder  a  little ;  and 
your  lordsbip  should  have  some  indulgence  to 
my  situation.    My  lord,  1  was  going  to  men- 
tion to  your  lordsbip  my  own  case :  all  I  know 
of  law  IS  from  my  own  case,  and  from  what  I 
have  been  a  witness  of  myself.    1,  in  tbat  case, 
at  Guildford,  did  suffer  a  false  evidence  to  pro- 
cure (by  yoor  lordship*s  mistaken  direction)  a 
bad,  falKC  verdict;  becsuse  I  was  told  by  my 
counsel  (some  of  the  first  counsel  in  this  coun- 
try) that  the.words  themselves  were  not  action* 
able;    and  therefore,    though   1  could   have 
proved  by  gentlemen  in  court  that  the  worda 
aworn  against  me  were  not  spoken  by  me  ;  yel 
my  counsel  told  me  it  was  better  for  me  to  let 
those  words  go  as  proved,  thau,  by  calling  evi« 
dence,  to  give  to  the  prosecutor  a  right  of  reply, 
which  otherwise  he  would  not  have :  therefore 
I  suffered  the  words  to  lie  supposed  to  have 
been  spoken,  rather  than  give  to  my  adversary 
a  right  to  a  reply;   Bui  now  I  find  he  had  thai 
right  without  my  calling  evidence;  that  is,  I. 
am  told  so  by  your  lordibip,  though  1  have 
been  told  otlierwise  by  all  tbe  counsel  and  all 
the  trials  1  have  ever  been  at.    My  lord,  aa  for 
quoting  laws  for  the  practice,  I  hope  your  lord- 
ship does  not  expect  me  to  quote  law  in  a  mat- 
ter of  practice,  and  indeed  in  hardlv  any  other 
matter,  except  the  law  that  1  have  learned  from 
your  lordship.     I  was  a  constant  attender  of 
your  lordship  some  years  ago,  and  1  have  ga- 
thered from  your  practice  some  things  which  I 
take  to  be,  and  S9me  which  1  take  not  to  h». 
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.  St  GntMfevd,  1  ioflbfed  wordi  to  go  I 
which  I  eoitld  bite  4ifprof€d^-*tiid  cbm  aM 
gentlefneir  in  ooort  mmt  wbd  kfivir  Iha  Ibel^ 
mid  wouM  Imfe  hMo  tfateefideAois^l  i«0ievM 
worii  to  go  «•  frovod,  bMtm*  I  wMdd  sol 
tfhre  the  preaecator  «  right  19  reply.  Your 
Mrdahtp  dtreeled  the  wrf  to  finJ  a  ?  eMIct  for 
the  worn;  aad  joor  wrdahip  aaid,  If  yoor  di^ 
reetSoD  was  mifliafce*  (heeaute  my  oaaatel  bad 
argoed  that  the  words  were  ooi  aetioaable)  year 
fordahip  told  my  eouiiae>  -(he  p«bliabed  a 
paaspbiet  afterwarda  :-*be  waa  aiiich  hurt  at 
k)  yon  aaid  that  Whet  he  had  adfaneed  aar- 
priced  yoo ;  that  it  wa*  new  law ;  aoeh  aa  yen 
aad  nerer  heard  belbre— (be  wee  moeb  hart  at 
h;  he  fell  it:  hewaa  Inirt  at  your  lordsblp'a 
declaralioB :  he  pablished  a  pamphlet  after- 
warda  addreaaedto  your  lordablp,  wbieb  1  am 
•ore  you  moat  remember).— Hy  lord,  Id  oan- 
aeqoenee  of  your  lordahip'a  directioo,  a  rerdld 
was  i^iren  against  me  fyt  400l  ;  and  yoo  said, 
if  you  were  mistaken  in  yvur  directions,  that  I 
had  a  remedy  ;  1  need  only  appeal  to  the  court : 
t  bad  a  remedy.  What  sort  or  a  remedy  f  The 
CKpence  of  the  remedy  was  almost  equal  to  the 
verdict.  The  verdkst  was  set  aside^  that  ia 
true;  but  your  lordsMp  knows  that  a  verdict 
makea  the  defendant  pay  his  own  costs.  I 
abould  have  bad  the  costs,  if  the  verdict  had 
not  been  given  against  me.  What  sort  of  re- 
medies are  these,  that  are  worse  than  the  fair 
bonest  punishment  that  can  be  infiicfed  upon 
the  charge?  Therefore  I  do  intreat  that  your 
lordabip  wijl  not  send  me  to  remedies  which  I 
hardly  know  bow  to  take ;  especially  as  1  have 
always  found  tbat  such  kind  of  remedies  from 
jour  lordship  are  like  giving  a  man  a  wound, 
and  then  telling  him  where  he  may  find  a 

Slaiater :  it  is  hoi  a  thing  that  I  sbonld  wish  to 
a,  nor  would  vonr  lordship  like  to  suflfer  it. 
And  aa  your  tordship  says  tbat  no  law  has  been 
quoted  to  prevent  his  reply,  I  intreat  that  I 
may  hear  iVoro  Mr.  Attomey-Oeoeral,  or  firom 
yoonelf,  that  hiw  that  gives  him  a  right  to 
reply. 

lionl  MantfUld  (to  the  Attorney-General). 
6o  oa  with  the  trial. 

Mr.  Home.  I  shall  hear  no  reason  then 
Ihmi  either  of  you  f  Well !  if  so,  1  must  sub- 
mit under  it 
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Attorney  Oeneral  My  lord,  and  gentle- 
men of  the  jury,  there  is  nothing  in  this  case 
(unlem  the  behaviour  of  the  defendant  should 
oonstitute  that  somethipg)  that  can  make  it  at 
all  different  from  the  roost  ordinary  case  of  a 
plain  delinquent  in  a  most  grass  offence  being' 
Drought  before  a  court  of  jusiice.  I  have  looked 
round  with  a  degree  of  examination  to  see  if  I 
could  see  whether  there  was  one  amongst  the 
oumerous  bystanders  that  I  aaw  here,  who  had 
conceived  a  favourable  Impression  froth  so  ex- 
traordioarv  an  interposition  as  one  has  heard 
flHlay.  1  certainly  should  not  rise  to'take  off 
<^  repel  looae  alander  scattered  about  without 
Mug  poblad  et  eny  efteimtifidMdpartiGttlarly, 


Itoiieh  leas  should  I  teke  ootSoe  of  UmI  aeie  aff 
standee  wbicb,  Affsctiog  to  point  isseli;  eiilf 
disgraeei*  ilSelf  nt  tlie  manner  of  thai  aiflbota- 
den.  Wef  my  own  part,  I  shooM  ihhik  I  waw 
itooptng  eioeedifigly  bek>w  that  charader  and 
that  sfitoatiosr  in  the  werM  which  I  hope  f  ane 
emtHMte,  9fl  were  to  act  myself  to  defbed  waf 
own  pecidhr  pert  from  aiMr  aspersiena  that  havtf 
been  throwfi  open  me.    It  la  the  duty  of  mf 


office  to  prosecute  with  inti^fy  timie'  whom» 
accerdfng  to  the  beat  of  my  jmfgment,  I  believe 
to  be  fair  bbjecla  of  prssccutien.  1 1  is  the  duty 
ef  ifty  efllce,  as  ^  as  1  can  govern  that  dMy»- 
to  conduct  the  prosecution  with  the  atsaosa 
eleamen  and  the  fullest  honour.  And  if  I  havtf 


taken  a  part  in  this,  or  In  anv  preascntioi 
any  man  can  (kirly  stand  forth,  in  a  manly  svyie, 
and  challenge  directly  end  pe4atedly^  let  if  btf 


challenged,  and  let  ane  be  eaHed  upni  to  anawev 
h.  But  to  be  told  tiiet  I  stand  here  remly  to 
take  all  mamier  of  advantages,  fair  or  unlairy 
against  the  delinquents  whom  I  call  hUo  jus- 
tice, it  is  a  sort  of  aspersion  below  refutation; 
'  and  I  will  not  stoop  to  take  notice  of  tt,  uaisaa 
it  ahould  condescend  upon  some  partictilar  aei 
in  m^  conduct  that  makea  me  an  sfjeec  of  that 
species  of  animadversiott.  Whether  I  am  oe 
Wbef ber  I  am  not  t(^  reply  in  auek  ar  csuso 
as  this,  it  is,  in  this  moment  of  it,  net  so 
much  irrcfTutar  to  advance  it,  aa  impoasible  to 
foresee.  When  I  read  over  the  case,  wheu  I 
consider  the  effect  of  it,  I  cannot  ftiretet  tlw 
slightest  occasion  to  trouble  yon  by  way  e€ 
reply  :  for  of  all  the  plain  and  simple  matter^ 
that  ever  I  had  occasion  to  lay  before  a  cenrt 
of  justice,  there  is  the  least  degree  of  eempK-' 
cation  in  tbat  which  I  am  about  to  stale  to  yotf 
now. 

This  is  an  mforasation  brought  agahist  Mrm 
Horne  for  being  the  author  awd  the  original 
publisher  of  this  libel.  The  criutfO  that  1  pot 
most  upon  is  that  which  f  stated  la«L  th«t  he 
was  the  original  pnUisber  of  this  libel.  It  is 
In  that  re<ipect  that  hia  crime  appem  to  nse  tw 
differ  most  from  those  that  have  been  caAed 
into  justice  before.  The  circamncmice  of  his 
name  being  printed  at  the  bottom  of  the  Ubel 
was  an  adilittonal  aggravation  in  thia  reapecc, 
because  it  seemed  to  lasply  a  bolder  hianit  vpsw 
asanners  end  decemsy*  and  the  lawa  of  th« 
coimtry,  than  a  simple  publicatkm  of  a  M«l 
wittioiit  that  name  would  have  been.  It  teemed 
to  imply  this,  because,  while  that  ntmie  lay  hid 
behind  the  printer  of  the  paper,  (he  atauteaC 
etiampion  for  sedition  could  not  have  deffed  th« 
laws  with  greater  aecarity  \  for,  tboMghi  H  laoed 
hi  capitals  upon  the  froot  of  many  ttwawaud 
pages,  yet  it  was  as  iowerutable  add  imf»oasitdd 
for  me  to  follow,  as  if  th<r^Wme  had  net  ap» 
neared  upon  the  paper  at  all.  For  the  rest  eC 
It,  I  put  it  upon  the  publicaf&on,  chiefly  be^ 
canae  that  seems  to  be  the  whole  object  and 
drift  of  the  composer  ef  the  libel :  for  a»  d 
composition  it  Is  abaohitely  nothing.  I  do  net 
mean  to  apeak  ef  it  by  way  of  derivation  firoea 
the  parts  and  talenta  ef  the  ingenioua  gentle^ 
man  (wheae  parte  and  takmta  I  iMfer  heard  ad 
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ttvcfa  of  at  I  btv*  done  lo-dty)  I  do  not  nCM 
to  speak  it  in  dero^tion  of  liiciii ;  no  4oiitit  bvt 
be  coiiiil  Iwve  vsni  a  bettor  Ibio^ :  but  his  an- 
deretandin^  wot  indostrioualy  let  down  tnd  aop- 
prcsaed  ;  ond  tbe  very  purpose  of  this  fvriting 
was  to  make  it  ribaldry  and  trash.  For  the 
intention  of  it  was  (as  k  appears  to  me)  the  in- 
4Mtion  of  it  was  nothing  mora  than  to  defy  the 
laws  nod  justice  of  the  oonntrV)  proclaiminff, 
as  it  were,  thus:  either  nunish  tnis  Khel,  or 
confess  thnt  there  are  no  laws  in  the  country 
by  which  a  Ubel  con  be  puniabed.  Others  have 
^snlertaincd  suffieient  osalice  against  this  coun- 
try ;  others  have  been  anxious  enough  to  ex- 
cite seditioQ ;  but  tbie  u  written  chiefly  with 
the  purpose  of  telling  maakind— **  Thus  I  dare 
dot  I  iare  inaolt  the  laws  without  having  any 
earthly  thing  to  state  4o  th(S  pubKc,  except  an 
iDsait  upon  the  laws."  Sometimes  a  libel  is 
covered  (thoogh  thinly  covered  enough)  with 
the  f  retenoe  ef  informing  mankind,  or  of  dis- 
ciiSBiug  public  subjects  for  the  use  of  maokind : 
bere  is  not  even  the  afiect^tion  of  giving  infor- 
mation :  here  is  not  even  the  alTectation  of  die- 
cossion :  but  the  writer  teUs  yon  m  so  many 
blunt  wordo  (of  no  Jctnd  of  meaning  in  the 
worM  but  lo  convey,  reproach  and  scandal) 
Ibat  the  persons  who  were  employed  by  the 
goveminent  are  guUtv  of  jnurder;  and  the 
peryons  who  empkiyeo  them  consequently  in- 
volved in  the  same  guilt.  For  what  is  the  na- 
ture of  the  libel  that  is  published— *<  King's 
Ams  tavern — ^At  a  oseeting  held  during  an 
adjoummeot"  (1  do  not  mean  to  make  any 
ebscrvatioa  upon  the  meeting  during  an  ad- 
jounimeot) — **  a  gentleman  proposed  that  a 
subscription  should  be  entered  into"— (this  I 
conceive  to  be  a  device — not  a  very  rich  one  in 
point  of  invention— but  a  device  to  introduce 
^hat  which  follows)  »•  a  gentleman  proposed 
tbat  a  ^ubecription  ebould  he  entered  into  by 
such  of  the  members  present  ^ho  mi^ht  ap- 
prove of  the  same,  for  the  purpose  of  raising 
the  sum  of  100/.  to  be  apphed  to  the  relief  of 
the  widowe,  orphane,  and  aged,  parents  of  our 
beloved  American  fellow -sulgeota,  who,  faitb* 
fui  to  the  character  of  Englishmen,  preferring 
death  to  slavery,  were  fur  that  reason  only  in- 
bomanly  munfered  by  the  king's  troops."*— 
Murdered  by  the  lung's  troops !  What  kind  of 
palUatien  (jnsti6cation  it  is  absurd  and  noo- 
Bcnse  to  talk  of)  but  what  kind  of  paUiation 
can  be  given  to  the  charging  men  with  the 
crime  of  murder,  by  writing  against  them  in  a 
news-paper  ?  Is  it  to  be  laid  down  for  kw, 
or  a  thing  to  be  tolerated  in  a  civilized  coon- 
try,  that  critanes  of  the  most  heinous  sort  shall 
be  imputed  to  men  by  a  public  revHer  in  a 
news-paper,  who  yet  4ersa  not  stand  forth  as 
an  accuser  ?  Is  that  to  be  tolerated  in  a  civilised 
country, — the  writing  against  mc|i  that  they  are 
guilty  of  murder  who  are  not  to  be  accused  of 
liiat  crime  P   U  it  |o  be  tolerated  in  a  country 

*  fih»m«  account  of  Ihis  business  ia  exhibited 
bi  Bhrphene^s  BleoNiin  of  Heme  Tooke^  vol.  1, 
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sriy  government  pmaile,  aai 
while  the  form  of  govecnaaent  oobaieu,  to  wriM 
against  the  transactions  of  that  goveraoient,  an 
if  stained  with  all  the  crimen  unitor  heaven,  and 
calculated  for  no  eerthly  purpose  but  of  com* 
milting  those  crimes?  To  euppress  liberty  (the 
only  object  for  which  government  is  or  ought 
to  be  erected)  to  suppress  tbat  bberty  by  the 
meana  of  murder,  is  imputed  to  the  transaolions 
of  the'govemnsentof  the  freest  country  nov 
under  heaven!  and  it  is  called  bberty  to  do 
that !  whereas  men  must  he  short-sighted  in- 
deed, a  man  most  he  drivelling  like  an  idiot 
that  does  not  see  that  the  maintaining  of  rqpi- 
lar  government  is  the  true,  the  only  means  of 
maintaining  liberty.  Is  it  liberty  to  pot  fbn 
characters  of  nersons,  the  properties  of  every 
indiridoal,  nnaer  the  tyrannous  hand  of  anar- 
chy, ond  of  every  man  tbat  thinks  proper  to 
seize  them,  nocontroled  by  law  f  la  tbat  li- 
berty? And  is  there  any  one  by-stander  of 
the  meet  ordinary  oodentandiag  that  beam  ma 
nov  speak,  that  lias  no  gross  no  understandiaf 
as  to  imagine  tbat  he  would  be  more  free  if  ft 
were  m  the  power  of  any  man  that  thooght 
proper  to  revile  his  character,  (whwh  is  tfaa 
«luestion  which  is  now  immediately  aab- 
jccted  to  you)  or  to  injure  him  in  hie  persoa  or 
fortune,  or  in  any  other  mani^ir  whatever  f 
This  therefore  is  not  to  be  coloured,  aa  far  m- 
I  can  foresee^  by  any  kuMl  of  arguaseot  what- 
ever. The  nature  of  the  libel  is  too  greas  to  bo 
commented  upon ;  it  does  no  honour  to  any 
body  that  has  been  conoerned  in  making  it. 

I  shall  content  myself  with  proving  the  fact 
of  this  paper  bavmg  been  written,  ^  tbie  paper 
having  been  nubfished  originaUy  by  llr. 
Home  (  and  the  oonclosion  to  be  made  upon 
tliat  is  too  obvious  a  one,  and  loo  bro^  a  One, 
for  me  to  foresee  at  leastaay  kind  of  difficulty 
ahoot  it.  It  was  my  duty  tp  lay  it  before  yoou 
1,  chaiged  with  the  duty  of  my  office,  bavo 
brougfat  it  here;  it  is  your  duty  to.  judge  of  it* 
You,  charged  by  the  oath  that  you  have  takes, 
are  to  determine  upon  it.  if  you  can  he  of 
opinion  that  this  licentiousness  is  fit  to  be  tole^ 
rated,  according  to  the  old  and  cetablirfied  laws 
of  this  country ;  if  you  are  of  opinion  that  tbn 
fact  is  not  proved  upon  the  dtf epd^nt  in  ibe 
manner  in  which  it  is  stated  by  the  witnesses^ 
it  will  he  your  duty,  your  oaths  will  bind  you 
to  acquit  him :  but  ifthe  foct  should  be  proTed, 
if  it  eluMild  stand  as  dear  9H^  to  my  juilgmeift 
and  apprehension  it  now  staBds^  you  will  bo 
constrained  by  the  same  necessity  of  doty,  anl 
hy  the  additional  sanction  of  ae  oath,  to  enter* 
tain  exactly  the  opinion  of  it  wbidi  I  bava 
found  myself  coostrsin,ed  to  eatmrtain.  I  havo 
no  wish  (I  did  not  know  Mr.  Home)  I  liavv  no 
wish  to  proseciite  any  one  individual ;  aor  baff 
I  been  desired,  if  1  had  such  a  wish,  to  pvoseouto 
him.  And  1  hope  1  srwy  add,  ijisl  40  dMhro 
oeold  havo  comiielied  roe  to  prqseci^eii  ml^ 
whom  I  myself  had  not  thought  guiUy,  net- 
ting anv  thhig  that  has  been  mA  on 
the  contrary  siae. 


withstanding  an; 
the  contra 
itismny 


i  go  ofon  tlie  evidenee  ab 
Ifsufonl' 


1571] 


17  GEORGE  III. 


•8  it  is  in  my  power  to' produce  it.  If  there  be 
may  e? idence  on  the  other  side,  and  if  that  is 
•utficient  to  refute  ih6  imputation  which  the 
e? idence  that  I  have  to  produce  lays  upon  him, 
I  shall  be  as  ready  to  examine  that  ivitli  exactly 
the  same  degree  of  candoor,  and,  1  hope,-  of 
uprightness,  as  1  hare  done  the  present.  My 
duty  is  done  by  laying  the  matter  before  you. 
Your  duty,  1  am  sure,  will  be  done  to  your 
•wn  honour  and  the  sttppoH  of  public  justice 
by  the  verdict  you  will  give  upon  the  occasion. 

EvroSNCE  FOR  THE  PROSECUTION. 

Thomas  Wilson  sworn. 

Examined  by  Mr.  Solicitor  General,^ 

Sol  Gen.  Look  at  those  papers.  (The  se- 
Teral  Manuscripts  from  which  the  advertise- 
ments  were  printed  in  the  newspapers.  The 
witnessJnspects  them.) 

Do  you  know  whose  band-writing  those 
papers  are  f— They  look  like  Mr.  Home's 
Dand- writing. 

Do  2^ou  know  Mr.  Home?— I  have  aeeo 
^  him  write. 

Do  you  take  these  to  be  bis  hand-writing ? 
—They  are  like  his  hand-writing.  1  will  not 
upon  mv  oath  say  that  tbey  are  his  baud- writ- 
ing ;  I  believe  that  they  are. 

(The  manuscripts  of  the  two  advertisements 
lead  in  court.) 

Henry  Sampson  WoodfalUworn. 
Examined  by  Mr.  Wallace, 

What  business  are  you  ? — A  printer.' 

Doybu  print  any  newspaper? — Yes. 

What  paper?— The  Public  Advertiser. 

Mr.  Wallace.  Look  at  these  two  papers 
(shewing  the  witness  the  manuscripts  of  the 
advertisements.  The  witness  inspect^  the  ma- 
nuscripts.) 

Have. you  ever  seen  these  papers  before  ? — 
Yes. 

When  dii  you  see  the  first  of  them  ?— About 
the  7th  of  J.one  1775,  as  near  as  I  can  recollect. 

By  what  means  did  you  come  by  the  sight 
of  it  ?-— Mr.  Home,  the  defendant,  gave  it  me. 

For  what  purpose  ?->-To  publish  in  the  Pub- 
lic Advertiser. 

Did  yon  accordingly  publish  it  ?— I  did. 

Had  you  any  other  directions  from  Mr. 
Hora«? — Yes.  He  desired  me  to  send  it  to 
•everal  other  papers,  which  I  did. 

Do  you  recollect  the  names  of  any  of  them  ? 
—The  whole,  I  believe,  of  them  ;  1  cannot  ex- 
actljr  recollect. 
'    Did  you  foltow  his  directions? — f  did. 

Was  any  thiiqr  paid  for  it?->Ye8.     Mr. 
Some  naid  the  bill. 
'    For  the  publication?-^ Yes. 

Mr.  WtMoce,  Look  at  those  news-papers 
(•hewing  the  witness  the  Public  Advertiser  of 
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ness  inspects  newspapers.) 
'       ■  !h( 


*  Alexander  Wedderbura,  afterwards  earl  of 
Aoaslyuy  and  successively  Chief  Juatioe  of  C« 
ftwliionl«i9iM»Uorp 


Are  tbose  papers  puUisiied  by  you  ?— I  print 
that  paper,  and  i  suppose  they  are. 

Cross-examined  by  the  Defendant. 

Mr.  Home,  I  am  very  glad  to  see  you,  Mr. 
Woodfall.  I  desire  to  ask  you  some  questions. 
Pray  what  was  your  motive  for  inserting  thai 
advertisement  ? — Your  desire. 

Had  you  no  other  motive?— I  was  paid  for 
it,  as  the  advertisement  is  paid  for. 

Pray  was^it  by  accident,  or  by  my  desire, 
that  there  should  be  witnesses  to  see  me  write 
that  advertisement  ?— By  your  desire. 

And  did  I,  or  did  I  not,  formally,  before  thai 
witness,  when  called  in,  deliver  that  paper  as 
my  act  and  deed,  as  if  it  bad  been  a  bond  ?-* 
Yes. 

It  is  true,  f  did.  Did  I  not  always  direct 
you,  if  called  upon,  to  furnish  the  fullest  proof 
that  you  could  give  ?— You  did.  Sir. 

Now  then,  Sir,  if  you  please,  say  whether  i 
have  ever  writ|en  any  thing  in  your  news- 
paper before  ? —  Yes,  f  requendy. 

How  many  years  ago,  do  you  think  ? — ^The 
first  remarkabfe  thing  that  I  remember,  wan 
sometliiug  about  sir  John  Gibbons,  about  his 
mistaking  Easter  for  a  feast  or  a  fast 

How  long  ago  is  that?— About  the  year 
1768,  about  the  election  time. 

That  is  about  nine  years  ago  ?— Yes. 

Have  1  at  any  time  desired  you  to  screen  me 
from  tbe  laws  ?— No . 

Has  not  the  method  of  <Dy  transactions  with 
3fou  at  all  times  been,  that  you  should  at  all 
times,  for  your  own  sake,  if  called  upon,  give 
me  up  to  justice  ? — Certainly ;  that  has  sJwaye 
been  your  desire. 

Pray,  Sir,  were  you  not  once  called  upon  by 
tbe  House  of  Commons  for  something  that  1 
wrote  in  your  paper  ? — Yes,  Sir. 

Do  you  remember  that  I  did  or  did  not,  when 
I  took  care  to  furnish  such  full  proof,  of  this 
advertisement,  give  you  tbe  reason  for  it  ?— I 
cannot  say  1  recollect  the  reason. 

1  will  mention  it.  Whether  was  this  the 
reason  ?  That  in  the  last  transaction  before  the 
House  of  Commons  it  was  pretended  they  lei 
me  off,  because  tbey  could  not  get  full  evi* 
dence.  Do  you  remember  whether  I  rehearsed 
that  or  not ;  and  said,  that  if  they  now  chose 
to  take  notice  of  this  advertisensent,  they  should 
not  want  full  evidence? — I. do  recollect  that 
conversation. 

You  remember  that  was  the  reasou  I  geve  ? 
—I  do. 

Will  you  please  tolook  at  these  newspapers  f 
(shewing  sevenl  papers  of  the  Public  Adver* 
tiser  to  the  witness.  The  witness  inspects 
them).  Do  you  know  these  news-papeis?— 
I  do. 

Do  you  believe  thai  you-  published  them?— 
I  do. 
Look  at  tbe  dales.    I  will  call  them  over  to^ 

Jou  from  a  list— May.  the  SOth  and  the  SHts 
one  the  Otb|  the  9lb,  the  10th»  the  IStih  Ito 
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15th,  tad  th6  16tb«  1775?— I  have  looked  a| 
|h^  papers:  they  are  all  of  my  publicatioa :  the 
date  of  ooe  of  them  I  cannol  make  outf  it  is 
Juoe  something. 

We  will  go  00— June  the  21st  aad'tbe  €7tfa, 
1775;  then  there  is  Jsnuary^the  11th,  Fe-> 
bmary  the  8tb,  February  the' 7th,  the  1  lib, 
June  the  9d,  and  June  the  SOth,  1777  ?— They 
are  likewise  of  my  publishing. 

Pray,  Sir,  do  you  recollect  the  contents  of 
thepsperof  May  30,  1775?'— -No,  upon  my 
soul,  I  do  not. 

You  are  upon  your  oath. — 1  know  that  in- 
deed. 

Read  that  part  (pointing  a  part  oot) ;  read 
from  '*  In  prof  incial  congress,  April  36,  1774,'' 
down  to  that  part  (poiniiog  it  out). 
.  Mr.  Wallace.  The  officer  should  read  it; 
though  not  now.  You  will  be  intitled  to  read 
it,  when  you  come  to  your  defence. 

Mr.  Home,  Pray  do  yon  know  Mr.  Arthur 
Lee?- Yes. 

Did  you  ever  receive  any  account  from  him 
relative  to  the  persons  who  were  killed  at  Lex- 
ington and  Concord?— I  really  do  not  recollect. 

Do  you  recollect  that  you  ever  published  his 
name  to  an  account? — I  think  I  did  ^  relating 
to  his  agency  for  some  colony. 

Look  at  that,  and  see  whether  you  remember 
that,  and  how  you  received  it?  (Witness  in- 
spects Public  Advertiser  of  May  SU  1775.)— 
Yes.  1  think  1  received  this  from  Mr.  Arthur 
Lee. 

Pray  who  was  Mr.  Arthur  Lee  ?— He  is  of 
tlie  bar.  1  have  seen  him  in  Westminster- 
hall,  lie  was  there  at  the  trial  of  Mr.  Wright 
the  printer,  upon  this  very  affair.  I  believe  he 
was  retained  there. 

Pray  was  he  retained  in  your  cause  when 
you  were  to  be  prosecuted  for  this  adveriise- 
ment  ? — He  was. 

And  why  did  you  retain  him  ?  Had  you  any 
particular  reason  ?— I  presumed  he  knew  more 
of  the  subject  of  the  advertisement  than  I  did. 

Did  he  ever  tell  you  any  thing  upon  the 
subject?— We  have  had  private  conversation 
together  as  a  matter  of  news. 

Did  he  ever  tell  yon  he  had  lodged  affidavits 
with  the  lord  mayor  of  London  ?— He  did. 

Sir,  did  you  ever  tell  me  so? — I  do  not  re- 
collect. 

Pray  when  had  you,  for  the  first  time,  any 
notice  of  a  prosecution  for  the  publishing  of 
Ibis  advertisement  ? — About  two  years  ago. 

Pray  did  that  prosecutioo  go  on  ?— No. 

Do  you  know  why  ? — Yes.  1  let  judgment 
go  bv  default. 

The  first  time? — I  was  never  called  upon 
till  last  January. 

It  began  two  years  ago ;  and  yon  were  never 
called  forward  upon  it  till  last  January?^! 
think  that  was  about  the  month. 

As  near  as  you  can  recollect  ? — ^Yes. 

When  were  you  first  applied  to,  or  were  you 
ever  applied  to,  to  be  a  witness  in  this  cause  ? 
4*-l  was  not. 

Yoa  never  were  ?<«»No. 
VOL,  XX. 


.  How  oame  yon  to  be  an  evideaoe  ?— I  beard 
that  if  I  could  produce  my  author,  matters 
might  be  better  for  me ;  and  as  .you  bad  no 
sort  of  objection  (which  you  told  me  at  tho 
time)  1  did  of  course  produce  those  copies  thai 
appeisired  there  to  Messrs.  Chamberlayne  and 
White,  the  solicitors  for  the  treasury. 

Should  you  at  any  time,,  if  you  had  been 
called  upon,  have  declared  that  I  was  the  au- 
thor of  that  advertisement?— >Mo8t  certainly  $ 
for  you  desired  it. 

And  would  have  given  yonr  evidence? — Yes. 

Whom  was  the  application  made  by? — It 
was  no  sort  of  application  at  all ;  I  heard  of  it* 

By  whom  ? — My  brother. 

You  never  refused  to  furnish  evidence  agaioal 
the  author  ?-^No. 

You  never  were  applied  to,  to  do  it?— No| 
I  was  not. 

You  have  sahl  that  I  never  desired  yao  tfl 
conceal  me  from  the  law  for  any  thing  yoa 

{>ubli6hed  from  me.  Did  jfou  ever  receive  any 
etter  or  message  from  sir  Thomas  Mills  ia 
your  life  ? — A  private  letter  I  have. 

fiut  did  not  that  private  letter  relate  to  tho 
public  paper  ? — Never. 

Did  you  never  receive  any  message  not  to 
insert  any  thing  in  your  paper  about  lord  Mana- 
field's  earldom  ?— No. 

Upon  your  oaili  ?— Upon  my  oath,  to  the 
best  of  my  recollection,  I  never  did* 

From  any  quarter  ? — No. 

Sir,  were  you  ever  sent  for  by  lord  Bute  ?-— 
No ;  I  never  saw  him. 

Were  you  not  sent  for  for  insertinff  a  para- 
graph about  the  king's  marriage  ? — No  ;  I  am 
not  consulted  by  the  higher  powers,  I  assure 
you. 

If  I  had  tbonght  you  were,  I  never  shooTd 
baye  trussed  you  :  I  do  not  think  you  are.— 
I  am  much  obliged  to  you  ibr  your  good  opi- 
nion .> 

Mr.  Borne.  I  will  giv^you  no  more  trooble. 

iVilliam  Woodfall  sworn. 
Examined  by  Mr.'  Wallace. 

Please  to  look  at  that  paper  (shewing  tl^ 
witness  the  manuscript  of  the  advertisement. 
The  witness  inspects  it).  Have  you  seen  that 
paper  before  ? — I  have. 

When  did  you  first  see  it  ?— Mr.  Home  de- 
livered it  into  my  hands  in  my  brother's  compt- 
ing-house  on  the  8th  of  June,  to  be  ins^ed  in 
the  London  Packet  snd  Morning  Chronicle  j 
both  which  pspers  I  print. 

Waa  it  accordingly  inserted  in  those  papers? 
— It  was. 

Look  at  those  pspers  (shewing  the  witness 
several  papers  of  the  Morning  Cnronicle  aiMi 
London  Packet.  The  witness  in8|)ects  them). 
Are  those  pa^rs  published  by  you? — ^They^ 
are. 

Cross-examined  by  the  Defendant. 

jklr.  Borne.  Mr,  William  Woodfall,  I  will 
not  repeat  all  the  si^fpe  questions  to  you.  Did 
•you  ever  receive  any  application?-*—* No. 
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Your  amnrer  if  of  the  qniekest  Hid  yoa 
Bot  better  betr  the  question  ?— I  presome  yoa 
neftot  to  Mk  tbe  vame  quettioQ  yoa  pot  to  my 
brother ;  u  yoo  laid  an  emphasb  upon  the  word 
« yoa.' 

Did  yoo  ever  receive  any  letter,  or  meesage, 
or  desire,  or  reqoeat,  of  any  kind,  in  any  maa«> 
Ber,  not  to  insert  any  things  in  your  paper  tela- , 
tive  to  lord  Mansfield's  earldom,  on  your  oathf 
•^On  my  oath,  I  never  received  any  letter. 

Message,  or  request,  of  any  kind,  in  any 
manner,  Sir,  from  sir  ThomaS^  Mills,  I  ask 
you  ?— No,  I  think  not. 

Yoa  most  be  a  little  more  positive,  because 
my  question  will  not  admit  of  a  '  think.'— I  do 
not  recollect  I  did. 

Then  take  a  little  time. — I  don't  recollect 
that  I  did.  I  know  very  well,  that  some  per- 
son or  other,  once,  mentioned  it  to  me. 

That  is  an  application.  To  'mention  it  to 
TOO  is  a  stronger  application  than  a  letter. — 
1  had  some  conversation  about  it.  I  don't  re-* 
collect  that  I  was  desired  not  to  publish  it. 

Was  it  to  request  you  not  to  insert  squibs  or 
an V  thing  P— I  recollect  I  did  insert  it. 

What?— Lord  Mansfield's  promotion  to  an 
earldom. 

What  was  that  application?  That  you 
*  would'  insert  paragraphs  about  it,  or  *  would 
Bot'  ?— ft  was  a  conversation,  not  of  tbe  nature 
of  business ;  nor  any  express  desire  to  me  ; 
■ome  conversation,  as  might  be  between  two 
friends. 

Upon  your  oath,  you  had  never  any  appli* 
cation  to  omit  inserting  any  thing  of  that  kind  ? 
—Upon  my  oatb,  I  don't  recollect  that  I  had. 

Noriiave  you  ever  said  that  you  had?— If 
1  don't  recollect  that  I  received  any  application 
to  keep  out  any  thing  relative  to  it,  1  conse- 
qupntly  cannot  have  sjioken  of  it. 

Did  yoo,  or  did  you  not,  ever  speak  of  it  ? — 
Not  that  I  am  aware  of. 

Bot  vou  will  not  swear  positively  you  never 
did  ?— 1  had  no  direct  application  to  me  to  keep 
•ot  any  thing. 

*  Direct'— My  question  was  «  direct'  or  •  in- 
direct,' or  of  any  kind — I  mean  to  answer  <  di- 
rect.' I  don't  reoolkct  that  I  was  ever  applied 
to,  to  keep  oot  any  thmg ;  or  that  1  ever  said  1 
was  applied  to,  to  keep  out  any  thing. 

More  than  that  yoo  cannot  recollect?— No. 

[The  Associate  read  the  advertisements  in 
the  several  papers  that  had  been  proved  and 
put  into  court  on  tbe  part  of  tbe  prosecution.] 

Att,  Gen,    My  lord,  we  have  done. 

Mr.  Home.  Gentlemetf  of  tbe  jury ;  I  am 
moch  happier,  gentlemen,,  in  addressing  ^my- 
•elf  to  you,  and  1  hope  and  believe  I  sball  be 
much'  more  foHunate  as  well  as  happy,  than 
ID  addressing  myself  to  the  judge.  1  have 
been  betfajred,'  gentlemen,  i  hope,  into  do  un- 
seiemly  warmth ;  bnt  yet  into  some  warmth. 
I  have  felt  myself  like  a  man  first  pnt  into  hot 
water ;  but  1  have  now  Mien  long  enough  in  it 
ID  be  perfectly  oool.    And,  geatieoneSi  some 


small  allowDDoes  might  have  beeb  made  lor 
me  by  my  jodge  who  presides  opoo  this  cause, 
when  be  ooDsidefS  tbe  peculiar  disadvantages 
in  which  1  stand  here  before  him.  Gentlemen* 
I  am  an  absolnte  novice  in  these  matters ;  and 
yet  opposed  to  gentlemen  some  of  the  moat  emi- 
nent in  their  profession,  and  some  of  tbe  most 
conversant  in  practice.  But  that  is  not  all ;  I 
have  a  farther  disadvantage.  I  stand  here, 
gentlemen,  before  you,  a  culprit  as  well  as  a 
pleader;  personally  and  very  materially  in* 
terested  in  the  issue  of  the  cause  which  I  have 
to  defend.  And  every  gentleman  in  the  court 
must  know^>(some  perhaps  by  their  own  ex* 
perience,  all  by  tbe  reason  of  the  tbing)-^bow 
very  difierent.  is  the  sportful  combat  with  foils 
from  that  which  is  seriously  disputed  with  un- 
bated  swords ;  and  how  frequently  tbe  flutter- 
ing of  the  heart,  in  the  latter  situation,  has  been 
known  to  enfeeble  the  steadiest  wrist,  and  ta 
dazzle  the  clearest  and  most  quick- sighted  eye. 
Gentlemen,  I  have  read  even  of  counsel,  emi- 
nent in  their  profession,  conversant  in  practice, 
approved  and  applauded  for  their  ingenuity  ia 
the  defence  of  others,  who,  when  they  came  to 
stand  in  the  same  situation  in  which  I  now 
stand,  have  complained  to  the  Court  (and  net 
with  an  indulgence  which  I  have  not),  they 
have  complained  to  the  Court  of  the  same  dis- 
advantage which  I  now  feel.  Gentlemen,  I 
have  listened  to  Mr.  Attorney-General's  decla* 
mation  with  as  much  patience,  and,  1  beUeve, 
with  much  more  pleasure,  than  any  one  in  tbe 
court.  That  pleasure  I  do  acknowledge  was 
personal  to  myself;  arising  from  the  futility  of 
the  support  which  Mr.  Attorney-General  has 
attempted  to  give  to  the  serious  charge  which 
he  has  brought  against  me ;  a  pleasure,  how- 
ever, mixed  with  some  pain,  when  I  consider 
the  wretched  times  at  which  we  are  arrived ; 
when  a  gentleman  of  his  natural  sagacity  is,  I 
own,  justified  by  recent  experience  for  sup- 
posing it  possible  to  obtain  from  a  London  jury 
a  verdict  for  the  crown,  upon  a  mere  common- 
place declamation  an^inst  scandal  an<l  inde- 
cency in  general,  without  one  single  sv liable  of 
reason,  or  law,  or  argument,  applicame  to  (bat 
particular  charge  wliich  he  has  brought  against 
me,  and  which  you  are  now  upon  your  oaths 
to  decide.  Gentlemen,  yon  know,  aa  well  aa 
I  do,  that  I  am  personatiy  and  in  all  respects 
an  absolute  stranger  to  every  one  of  yoo.  I 
am  glad  of  it.  ,  I  do  not  expect  or  desire  from 
irott  either  friendship,  or  favour,  or  indulgence. 
it  is  yonr  duty  to  oo  impartial  justice,  and  I 
only  request  your  attention.  1  began  with  re* 
questing  it;  and  I  requested  your  attentioii» 
that  you  may  be  able  to  judge  tor  younelvea, 
and  that  the  verdict  which  Tou  shall  give- 
personally  as  it  respects  myself  it  is  totally  in- 
different to  me— but  that  tbe  verdict  which 
you  aball  give,  ntay  be  really  your  own,  as  it 
ought  to  Iw,  and  not  the  judge's.  That  is  tbe 
on^r  thing  I  request  of  you,  and  I  rrquest  it, 
because  it  is  your  duty  and  your  oath. 

Gentlemen,  as  for  the  charge  that  w  bnmgbl 
against  mci  you  camiot  be  ignorant  that  1  da 
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cbtmd  with  the  only  anpardanaUe  crime 
wbtCD  ctD,  at  this  time,  be  committed.  1  am 
•ocueed  of  a  libd. 

Murder  and  sodomy,  yon  know,  have  in 
theae  our  days  often  found  anooeasful  solicitora : 
and  the  laws  againat  popery  (though  nnre- 
pealed  and  in  full  legal  force)  are,  when  re- 
aorted  to,  thought,  by  the  magistrate  who  pre- 
eidea  here,  too  rigorous  to  be  suffered  lo  have 
their  fm  course  against  a  religion  so  destruc- 
tive of  the  civil  rights  of  mankind,  and  so  hr 
▼ouraUe  to  absolute  and  arbitrary  power.  Bot 
whilst  that  haa  been  favoured  beyond  the  laws, 
nothing  bevond  the  laws  has  been  thought  ri>- 
gorooa  and  severe  enouff  h  againat  the  %ai]ge 
of  libel.  Murder,  attended  with  the  most  ag- 
ipravating  circumstances,  haa  been  repeatedly 
pardoned;  and  treason,  the  blackest  treaaon, 
agai^  the  family  on  the  throne,  and  (what  is 
nf  much  more  consequence  to  us  than  any  fa- 
mily) agamst  the  free  conatitntion  of  this  coun- 
try, haa  been  not  only  pardoned,  but  taken  into 
favour ;  and  the  eatatea  of  convict  traitors  have 
been  restored  to  them  and  to  theirNfamilies.* 
Whilst  mercy  and  forgiveness,  gentlemen,  have 
been  thua  flowiog  unnaturally  in  a  fuU  stream 
over  the  highest  mountains  of  iniquity,  has  any 
one  of  you  ever  spied  the  smallest  rivulet  de- 
scending towanls  the  valley  of  the  libeller  ? 
Baa  any  man  charged  with  a  libel  (and  what 
baa  not  been  charged  as  a  libel  ?)^haB  any  man 
no  charged  ever  vet  met  with  mercy  ?  Gentlo- 
inen,'!  do  not  call  back  again  these  things  to 
your  remembrance  in  order  to  arraign  them ; 
that  is  not  my  present  buaineas:  I  only  men- 
tioii  them  to  gain  from  you,  the  only  thing  J 
wish,  your  attention.  You  will  be  pleased  then, 
gentlemen,  as  one  motive  for  your  attention,  to 
remember  the  nature  of  the  crime  charged. 

Gentlemen,  if  the  nature  of  the  crime  and 
the  rapeour  with  which  it  is  pnraoed,  if  that 
oflbrda  a  alrong  reason  for  your  particular  can- 
tioD  and  care  and  attention  in  this  aort  of  trials, 
o  much  stronger  reason  indeed  will  be  afforded 
you  by  the  nature  of  the  prosecution.  It  is 
called  an  information  ex  offieio.'f    The  term  ex 

f  Mr.  Hornets  mention  of  the  restoration  of 
the  estates  of  convict  traitors  allndea  to  the 
Caae  of  general  Fraser,  eldest  son  of  lord  Lavat 
who  was  executed  in  1746.  See  the  proceed* 
ings  against  him,  vol.  18,  p.  530.  See,  abo, 
Stat.  14  O.  3.  c.  22;  524 Q.  9,  atat.  %  o.  67; 
S80.  3,  o.  63. 

f  In  the  celebrated  *  Letter,'  which  has  been 
ascribed  to  Lord  Chancellor  Camden,  and  also 
to  Mr.  Solicitor  General  Dunning,  *  concerning 
Libeb,  Watranta,  the  SeisBure  of  Papers,  and 
Saretiea  tor  the  Peace  or  Behaviour,  &c.  by 
the  Father  of 'Candor,'  are  alleged  with  great 
ability  many  objectiona  against  the  Attorney 
Gconral's  Information  ex  qfieiOf  of  which  the 
motbor  saya,  **  It  is  a  powvr,  in  my  apprehen- 
sion, very  aJarming;  and  a  thinkmg  man  can- 
not refrain  from  surprise,  that  a  free  people 
•liould  sufier  so  odious  a  preroaative  to  most. 
Ithasbseoi  «ndmay  moateenaiiily  beagain. 


o^Ecto  is  a  very  gentle  expression  lor  a  very 
harsh  th'ui|g.  Ex  offieio  (ihe  gentleman  wal 
explained  it  to  vou,  when  he  boaaied  of  his 
conscience,  and  bis  integrity,  and  doty ;  for  it 

the  means  of  great  persecntion.  In  truth  it 
seems  a  power  neceasary  for  no  good  purpose, 
and  capable  of  being  put  to  a  very  bad  one. 
For,  although  a  man  may  doubt  whether  a 
grand  jury  in  times  of  violent  party  would 
always  find  a  bill  of  indictment  or  present,  yet 
there  can  be  none  but  that  a  court  of  King^a- 
bench  would  grant  an  Information,  wherever  it 
could,  by  any  adminitttration,  be  applied  for 
with  the  least  foundation." 
And  in  another  place  he  says,  «  The  prero- 

gative  which  an  Attorney- General  assnmes  of 
ling  an  Information  against  whomsoever  he 
pleases,  is  certainly  a  reproach  to  a  free  peo- 
ple ;  and  if  the  regular  information  awarded 
upon  special  motion  by  tlie  King's- bench  were 
likewise  taken  away,  1  do  not  think  the  con- 
atitotion  would  be  injured  by  it:  in  which  caae 
the  old  common  law  method  of  indicting  for  a 
libel,  as  a  violation  of  the  peace,  would  be « the 
means  that  every  body  must  resort  to;  and  in 
my  opinion  a  grand  jury  are  very  competent 
and  the  propcrest  judges,  whether  any  publi- 
cation be  destructive  to  the  welfore  of  the  state 
or  not"  And  for  this  last  clause  which  1  have 
cited,  he  refers  to  the  valuable  treatise  upon 
Grand  Juries,  called,  •  Tbe  Security  of  £ng- 
lish  men's  Lives,'  attributed  to  Mr.  Somroers* 
The  attempt  at  the  time  of  tbe  Revolution  to 
take  away  Informaiions  in  tbe  court  of  Kin^^'a* 
bench,  is  noticed  in  the  <  Letter  ^ncernmg 
Libels,  Warrants,'  &c. ;  but  I  had  not  the  pas- 
aage  in  my  recollection  when  1  wrote  the  Note 
to  the  Case  of  sir  William  Williams,  vol.lSi 
p.  1369.  In  ibe  case  of  Rte  v.  Mary  Jonea 
and  another,  mfntionetl  in  that  Note,  the- vexa- 
tious operation  of  the  Attorney-General's  Infor- 
mation was,  thai  it  caused  two  poor  Welsh 
persons,  convicted  of  a  minor  offence  against  the 
revenue  laws,  to  come  from  the  principality 
to  the  bar  of  tbe  court  of  King's- bench  at  West* 
minster,  in  order  to  receive  judgment,  which 
would  have  been  passed  upon  them  in  their  own 
neighbourhood,  if  the  proceeiling  against  them 
had  bf  en  by  indictment. 

In  the  case  of  Philippe  and  others,  Trin. 
4  G.  3.  3  Burr.  1364,  lord  Mansfield  declared, 
that  the  Court  wouid  nevi^r  grant  an  Informa- 
tion upon  the  application  of  the  Attorney  Ge- 
neral, in  cases  prosecuted  by  tbe  crown ;  be- 
cause the  Attorney-General  has  a  right  him- 
aelfeio^cio  to  exhibit  one:  and  in  the  same 
case  he  said,  •<  the  Attorney -General  ma)r,  if 
he  thinks  proper,  summon  the  parties  to  shew 
cause,  why  an  Information  should  not  be  ex- 
hibited, before  he  signs  it." 

And  in  the  case  of  the  Kinar  v.  William 
Davis  Phillips,  esq.  Pasch.  7  G.  3.  4  Burrow, 
9089,  De  Grey,  Auomej^-Geueral,  having  (on 
the  pert  of  the  crown)  moved  for  a  rule  upon 
the  defendant  to  shew  cause,  why  an  lutoriMa- 
tion  ahonld  not  be  gmiled  against  him,  tht 
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is  oerliinly  so)— ear  officio  means,  that  which 
be  does  from  a  seose  of  duty.  If  iu  this  yoa 
490D8ider  ooly  jost  what  meets  the  ear,  there  is 
no  harm  io  it;  it  is  a  good  thing: :  duty  is  a 
good  thin^.  But  if  you  examine  the  real  force 
and  consequences' of  tUe  term,  as  here  applied, 
^oa  will  find  it  to  contain  every  thing  that  can 
be  iflfiagined  illegal,  unjust,  wicked,  and  op- 
pressive. For  my  own  part,  I  am  astonished 
that  any  man,  at  this  time  of  day,  exercising 
such  powers  as  are  not  according  to  law,  and 
are  much  leas  according  to  reason,  should  talk 
to  you,  with  an  open  face,  of  integrity,  of  ho- 
nour, of  duty,  of  conscience ;  anil  that,  instead 
of  aggravating  and  shewing  you  in  what  the 
charge  which  he  has  brought  against  roe,  in 
what  my  crime  consists,  he  has  employed  half 
bis  harangue  in  boasting  of  his  own  character. 
Jf  any  man  in  the  court  who  had  not  known 
that  1  was  the  defendant  had  come  in  at  the 
time  that  that  gentleman  was  talking  of  bis  in- 
tegriUr,  bis  conscience,  and  his  duty  ;  I  ask, 
would  he  not  immediately  have  concluded  that 
Mr.  Attorney.  General  was  the  defendant  then 
making  his  defence?  He  must.  Let  the  gen- 
tleman's integrity  and  honour  he  as  great  as  be 
tells  you  it  is;  what  has  that  to  do  with  mep 
What  has  that  to  lio  with  the  charge  which  he 
batf  brought  against  me?  except  indeed  this; 
that,  havmg  nothing  really  to  charge  me  with, 
be  sets  up  his  own  great,  immaculate  character 
iP  opposition  to  mine;  that  you  may  give  a 


motion  was  rejected,  upon  the  ground,  that  if 
the  Attorney-General  thought  it  right,  that  an 
Information  should  be  granted,  he  might  grant 
It  himself;,  if  he  did  not  think  so,  he  could  not 
expect  the  Court  to  do  it:  and  lord  Mansfield 
aaid,  •*  If. the  Attorney- Gt?neral  should  have 
any  doubt  about  the  propriety  of  it,  he  might 
aend  to  the  person  complained  against,  to  shew 
bim  cause  why  be  should  not  grant  it." 

With  respect  to  an  Attorney-General  send- 
ing to  a  person  to  shew  canse  why  an  Infer- 
nation  should  not  be  filed  against  him,  see 
what  was  said  in  parliament  upon  the  conduct 
of  the  Attorney-General  of  Ireland  in  the  case 
ofFitzpatrttik,  a.  d.  1812,  23  Pari.  Deb.  pp. 
996.  998. 1081.  1086,  1087.  1111.  et  $eq. 

For  more  concerning  the  Information   ex 
officio,  see  the  Case  of  sir  William  Williams, 
•  vol.  13,  p.  1369.   See,  also,  16  New  Pari.  Hist, 
pp.  40.  lisr.  1175. 

Mr.  Bargrave  has,  more  extensirely  than  has 
yet  appeared  in  print,  investigated  the  subject 
of  the  Information  ex  officio,  as  well  as  that  of 
the  examinableness  of  commitments  by  a  Houae 
of  Parliament  or  Court  of  Justice,  for  contempt 
or  breach  of  privilege.  It  is  tq  be  hoped  that 
the  result  of  his  investigations  may  foe  made 
public. 

See,  also,  distinctions  as  to  the  rights  of  the 
Attorney -General  in  matters  of  practice,  when 
be  iHTOoeeds  for  the  crown  as  formal  prose- 
eutor ;  and  when  he  ^iroceeds  for  the  crown  as 
actual  prosecutor,  in  S  Stra.  216,  (cit,  voi.  IT, 
t^^llj^  and  ^  Burr.  18459. 


verdict -against  me,  because  be  is  a  man  of  ho- 
nour, an  uncorrupt  man,  a  pure  man  of  inte- 
grity, and  would  not  charge  me,  if  he  did  not 
think  me  -guilty.  Let  him  think  what  be 
pleases ;  if  you  do  not  think  me  guilty,  I  care 
very  little  what  be  professes  to  think.  I  know 
that  be  is  manly  enough ;  and  I  honour  that 
part  of  bis  character.  He  bears  a  roan's  heart 
m  bis  bosom,  and  (though  his  ofBce  has  made 
bim  bold  the  language  be  does)  1  defy  him  not 
to  respect  me.  I  know  be  does,  l^am  sure 
of  it. 

Gentlemen,  I  said  that  ex  officio  contaiocd 
every  thing  that  was  illegal,  unjust,  wicked, 
and  oppressive ;  and  1  will  prove  it  to  you.  Ex 
officio — (a  little  specimen  of  it  you  have  seen) — 
ex  oj^io  means  a  power  to  dispense  with  aH 
the  forms  and  proceedings  of  the  courts  ef  jus- 
tice, with  all  those  wise  precautions  which  dor 
laws  have  taken  to  prevent  the  innocent  from 
being  oppressed  by  exorbitant  and  unjuA 
power 

Gentlemen,  I  was  thrown  off  my  gaard.  I 
own  I  was.  i  had  prepared  an  arguoieot; 
which  I  believe  his  lordship  perceived :  be 
therefore  granted  me  what  i  intended  to  have 
inforoed ;  and,  having  granted  it  to  me,  that 
grant  was  made  use  of  to  prevent  me  from 
gaining  any  argument  in  answer,  of  an;^  kind. 
You  must  have  taken  notice  of  it ;  it  is  your 
duty  to  take  notice.  Juries  have  been  too 
much  considered  as  men  out  of  court ;  and 
when  an  application  has  been,  made  to  the 
judge  to  determine  upon  a  point  of  law,  the 
jury  has  been  considered  as  having  nothing'  to 
do  with  the  matter.  No  more  they  have,  in- 
deed, to  decide  it.  But  the  jury  has  this  t»  do 
with  the  matter :  they  are  to  make  a  true  de- 
liverance; and  they  will  see  and  will  judge 
whether  the  defendant  has  justice  done  bim 
or  not,  even  in  the  practice  of  the  court.  1 
know  nothing  of  the  law :  I  am  not  sorry  for 
that:  this  is  not  a  question  of  law;  and  I  am 
happy  to  have  Mr.  Attorney oGeneraPs  autho- 
rity to  say,  that  it  is  **  the  plainest,  the  sim- 
plest question ;  and  that  it  was  too  obvious  for 
him  to  foresee  a  difficulty  in  it."  He  said,  it  was 
<*  the  plainest  of  ail  the  plain  and  simple  mat- 
tera  that  were  ever  laid  before  a  court ;''  and 
Mng  so,  you  are  the  best  judges  of  it.  And 
indeed  the  nature  of  a  libel  always  makes  a 
jury  the  best  judges  of  it;  for  a  libel  (if  it  be 
so)  is  intended  for  mischief:  it  must  therefore 
be  intelligible  to  the  people,  or  no  mischief 
could  be  produced  by  it.  If  a  man  writes  a 
libel  that  a  common  jury  could  not  understand^ 
(and  you  are  a  stiecial  jury,  gentlemen)  he 
must  fail  in  his  design.  Observe  then,  ^ntle* 
men,  this  advertisement  is  the  plainest  and 
simplest  of  all  the  matters  that  were  ever  laid 
before  a  court  in  which  the  Attomey-Creneral 
was  concerned :  and  in  these  two  yeara  and  a 
quarter  that  he  has  had  to  bring  it  to  trial,  be 
has  not  been  able  to  see  a  difficulty  in  it ;  and 
yet  he  has  bad  a  sfiecial  jury  to  determine  it : 
a  common  jury  could  toot  be  left  to  determina 
it:  andthfiti'wiliexpiaiptoydabenafler,  I 
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know  ?ery  well,  that  not  onty  juries,  hot  many 
other  persons  who  apply  ef  en  to  the  {iractice  of 
the  law,  never  trouble  their  heads  to  take  into 
consideration  altogether  the  enormous  wicked- 
ttipss  of  the  powers  claimed  in  this  sort  of  pro- 
secution. It  shall  be  my  business  therefore  to 
explain  it  to  you.  You  shall  judge  of  the  ho- 
nour, and  integrity,  and  conscience  of  the  gen- 
tlemen who  use  them  and  enjoy  them. 

And,  first  of  all,  an  information  means  no 
more  than  an  accusation.  Appeal,  Indictment, 
ioformatran,  are,  as  1  take  it  (and  I  shall  be 
corrected  if  I  am  wrong ;  it  will  be  well  cor- 
rected both  by  the  Attorney-General  and  the 
Judge) — I  take  it  they  mean  no  more  than  ac- 
cusation; and  they  have  a  different  specific 
name  because  of  the  di^erent  manner  in  which 
that  accusation  is  brought  forwards.  Then, 
gentlemen,  this  is  an  accusation  by  ddty ;  out 
of  duty :  and  by  this  means,  by  this  his  duty, 
the  Attorney -General  is  enabled,  contrary  to 
the  laws  of  the  land,  to  accuse  whom  he  pleases, 
and  what  be  pleases,  and  when  he  pleases. 
And  (if  he  pleases)  he  only  accuses  them,  and 
never  brings  it  to  trial :  be  goes  on  harassing 
the  subject  with  information  upon  information, 
if  he  pleases,  and  never  brings  the  man  to 
trial.  If,  however,  out  of  his  mercy,  or  out  of 
his  resentment,  he  does  chuse  at  last  to  bring 
it  to  a  trial ;  why,  gentlemen,  he,  in  general, 
tries  it  by  whom  he  pleases.  Gentlemen,  when 
it  comes  to  trial,  he  tries  it  in  what  manner  he' 
pleases,  he  takes  what  advantages  he  pleases, 
and  no  reason  will  lie  given  for  those  advan- 
tages. Gentlemen,  durin|r  the  course  and  pro- 
gress of  the  trial,  if,  notwithstanding  those  ad- 
vantages he  has  already  taken,  he  sees  some 
reason  to  suspect  that  the  verdict  is  likely  to  go 
af^inst  him,  he  claims  a  right  to  stop  it  if  be 
pleases,  without  any  decision  ;  for  he  claims  a 
right  to  withdraw  a  juror;  as  it  is  called ;  that 
is  to  say.  You  shall  not  come  on  to  a  verdict. 
The  Attorney-General  mnst  not  deny  it,  unless 
indeed  the  practice  of  the  Court  is  changed  in 
that  particular. 

The  practice  of  the  Court  we  see  does  some- 
times change:  for  I  have  it  now  from  the 
Jndge,  that  in  all  caaes  the  prosecutor  has  a 
right  to  reply ;  which  truly  1  did  not^  before 
think  to  be  the  practice:  but,  however,  the  Bar 
will  take  notice  now  ;  for  they  will  soon  have 
cases  in  which  they  may  enjoy  that  benefit  and 
privilege,  if  it  be  ope:  the  prosecutor  has  a 
right  to  reply,  even  though  no  evidence  is 
called  for  the  defendant*  I  shall  see  some 
more  new  methods  of  proceeding  in  trials ;  I 
have  seen  a  good  many.  1  think  there  must 
be  somewhere  or  other  in  the  court  a  gentle- 
man with  spirit  enough, — some  gentleman  or 
other — many  1  hope  there  are,  who  will  (upon 
Bometrtml  where  they  may  be  prosecutors),  who 
.will  take  that  advantage  that  has  been  allowed 
to-day,  and  will  offer  to  reply  where  no  evi- 
deoce  is  celled.  There  were  some  half  words 
I  know  dropped  about  matter  of  law,  but  I 
hope  that  will  be  made  plain. 

Well  s  but  if  the  Atloniey.Qwmi  doef  w^t 
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■top  the  cause  without  coming  to  a  dedstoit; 
but  thinks  he  shall  get  a  verdict  in  his  own 
favour,  and  therefore  suffers  the  cause  to  go 
on  ;  if  he  loses  the  verdict,  he  suffers  none  of 
those  displeasing  consequences  which  oUier 
men  must  suffer ;  for  the  crown  pays  no  costs— 
none  at  all : — he  can  prosecute  as  often  as  he 
pleases,  and  whom  he  pleases,  and  pays  no 
costs!  But  that  is  not  all.  Suppose  be  has 
convicted  six,  seven,  or  eight  men  for  the  same 
offence,  he  exercises  the  sovereign  power  of 
pardon ;  he  calls  to  judgment  which  of  thena 
be  pleases,  and  leta  go  by  which  of  them  he 
pleases.  It  has  happened  in  the  prosecution 
for  this  very  paper :— out  of  several  convicts^ 
but  three  have  been  called  up  to  judgroenH 
That  in  some  part  1  ahall  explain  to  you.  But 
that  is  not  all :  the  man  or  the  men  whom  he 
calls  up  to  judgment,  he,  the  prosecutor,  ag- 
g^vvates  their  puniabment  as  be  pleases ;  and 
that  I  will  prove  to  you.  In  that,  I  think,  I 
shall  not  be  contradicted,  because  I  have  the 
authority  of  the  judge  who  is  now^  trying  this 
cause. 

So  that  in  every  stage  of  the  business  yo« 
will  find  that  there  is  an  unjust,  an  illegal,  a 
wicked,  and  an  (ippressive  advantage.  An4 
that  you  may  not  ttiink  that  I  am  dMlaiming 
without  any  proofs,  I  will  so  far  trespass  upon 
your  time  as  to  come  a  little  more  to  parti* 
culars. 

And  first,  gentlemen,  for  the  beginmng  of 
such  a  prosecution.  He  brings  it  on  as  he 
pleases ;  he  has  no  resort  to  a  grand  jury,  or' 
the  conntry  to  accuse ;  but,  contrary  to  express 
law,  and  what  is  much  stronger,  contrary  te 
the  strongest  and  the  very  fundamental  reason 
of  that  law,  he  has  no  recourse  at  all  tea  rrand 
jury  ;  and  that  because  it  is  the  pretended  suit 
of  the  crown.  Now,  gentlemen,  if  we  want 
to  enquire  (which  is- not  often  done,  I  know, 
in  courts  of  justice)  why  any  grand  jory  P  why 
a  gfrand  jury  at  all?  It  is  not  owing  to  the 
nature  of  the  offence;  grand  juries  are  im 
capital  offences  and  in  small  of^iotes.  Why 
are  a  grand  jury  to  find  the  accusation  P  for 
you  must  not  be  led  away  by  technical  terms. 
Information,  appeal,  indictment,  all  mean  one 
and  the  same  thiniif;  accusation  brought  bjr 
different  persons,  that  is  the  only  reason  of 
their  different  appellations.  If  that  is  not  the 
reason  of  the  difference  of  the  names,  I  abaH 
be  corrected. 

Then  why  a  grand  jury  P  I  would  tell  you 
in  my  own  words,  if  I  had  not  the  words  of 
a  person  more  to  be  relied  upon.  Sir  John 
Hawles  says*-tliese  are  his  words—**  The  true 
reason  of  a  grand  juryr-'» 

But,  gentlemen,  1  shall  juat  obviate  an  ob- 
jectHMB  first,  because  1  shall  not  have  an  op- 
portunity after  it  is  made.  It  may  be  objecced^ 
that  1  have  Uken  this  from  the  SUte  Trials  ; 
and  I  have  beard  from  the  bench  that  the  State 
Trials  are  no  authority.  I  have  a(80  heard 
from  an  officer  very  high  in  the  law,  and  of 
very  great  acknowledged  abilities,  who  sits  by 
the  side  of  the  AttQmay-General,  that  they  are 
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%  mwk  better  authority  (I  speak  it  becauae 
I  beard  bim  say  so)  tnat  they  are  a  much 
better  authority  than  the  scrawl  of  a  uAme- 
1es8  Reporter.  Bat  1  will  tell  you  why  the 
^te  Trials  io  certain  pases  are  the  best  au- 
thority ;  and  that|i8,  for  this  reason:  because 
(bey  are  equally  good  authority,  fi^hether  what 
Ibey  relate  is  true  or  false.  It  is  a  strange  as- 
■eruon,  but  their  authority  Is  equally  giM  for 
the  purpose  for  which  they  are  brought,  whe- 
Iher  the  things  they  tell  are  true  or  false.  T 
baTC  heard  them  called  from  the  bench  (and 
called  so  for  Tery  good  reasons)  "libels  upon 
the  jttd^."^*'  The  Sute  Trials  are  so  far 
from  being  an  authority,  that  they  are  libels 
upon  the  judges." — ^Are  they  so  P  Then  they 
are  still  better  authority  than  if  they  were  true ; 
that  is,  authority  for  the  purposes  for  which 
they  are  brougbt ;  that  is,  for  the  oondemna- 
liop  of  the  wicked  doctrines  which  they  expose. 
For  are  they  libels  upon  the  judges  P  Was  the 
intention  or  those  who  wrote  them  to  blacken 
Iheir  characters  P  Would  the  libellers  then  at 
that  time  of  day  (some  a  hundred,  two,  or  three 
linndred  years  back,  or  according  to  the  length 
^f  time)  would  an  enemy  ha?e  put  into  the 
judges*  mouths  doctrines  which  were  honour- 
able ?  No ;  if  he  intended  to  libel  th«m«  he  has 
/alsely  made  them  the  propagators  of  those 
doctnnes  which  their  souls  abhorred.  Gan 
there  then  be  a  stronger  evidence  about  the 
opinion  which  men  had  formerly  concemiDg 
these  doctrines  P  If  there  cannot,  then  there 
can  be  no  stronger  authority  against  the  doc- 
trines exposed  by  the  Stale  Trials.  True  or 
false,  the  State  Trials  are  the  best  authority 
which  can  be  had ;  and  better  if  they  are  false 
tl^an  if  true. 

Then,  gentlemen,  I  will  proceed  to  my  au- 
thority :  •*  The  true  reason  of  a  grand  jury  is 
the  vast  inequality  of  the  plaintiff  and  defend 
dant ;  and  therefore  the  law  has  given  this  pri- 
vile^  to  the  defendant  on  purpose,  if  it  were 
possible,  to  make  them  equal  in  the  prosecution 
and  defence,  that  equal  justice  may  be  done 
between  both.  It  considers  that  the  judges, 
the  witnesses,  and  the  jury,  are  more  likely  to 
be  influenced  by  the  king  than  by  the  defen- 
dant :  the  judges,  as  having  been  made  by  him, 
and  as  it  is  in  his  power  to  prefer  or  reward 
them  higher :  and  though  tnere  are  no  just 
causes  iw  them  to  strain  the  law,  yet  there  are 
such  causes  which,  in  all  ages,  have  taken 
place,  and  probably  always  will.  Nor  was  it, 
nor  is  it,  possible  but  that  the  great  power  of 
•ariching,  honouring,  and  rewarding,  lodged  in 
the  king,  alwaya  had,  and  yet  must  have  an 
influence  on  the  witnesses  and  jury ;  and  there- 
i»re  it  ia  that  the  law  baa  orderod  thai  at  the 
king's  prosecution  no  man  shall  be  criminally 
queationed"  (this  is  a  criminal  question)  «<  no 
man  ahall  be  criminally  questioned  unless  a 
mnd  jury,  upon  their  own  knowledge,  or  upon 
tbeevideace  given  them,  ahall  gives  verdict  that 
they  leatty  believe  the  acousation  is  true."* 

f  ScSf0l«8|p,8d8. 


If,  |[eatlemen,  there  are  other  reasons  for  a 

grand  jury  than  these,  if  there  are  others,  you 
will  have  them ;  and  though  it  will  not  be  per- 
mitted to  me  to  do  (what  with  the  utmost  ex- 
tent of  my  ignorance  of  the  law,  which  is  very 
great,  I  am  still  sure  I  could  do  by  comnMHi* 
sense  and  reason— I  mean,  refute  thoae  other 
reasons;)  1  say,  though  I  shall  not  be  per- 
mitted to  do  that  here,  vou  and  all  the  world 
will  be  able,  at  your  cooler  hours,  to  determine 
upon  the  force  of  those  reasons  that  aball  be 
given,  from  whatever  authority  they  may 
come.  And  in  this  respect  1  shall  be  nappy ; 
for  I  shall  have  the  honesty  and  the  under- 
standing of  the  public  at  large  to  judge  of  those 
doctrines  which  my  imbecility  might  not  per- 
mit me  sufficiently  to  refute. 

Gentlemen,  it  is  true  that  the  court  of  Kin^'s- 
bench  has  also  assumed  a  power  of  accuaiog 
men.  They  say  they  may  safelv  be  trusted 
with  it.  I  believe  their  claim  illeffal;  but  I 
have  nothing  to  do  with  it:  and  I  acknowledge 
that  it  is  much  safer  there,  than  in  the  bands 
of  an  Attorney  'General,  who  is  whipped  in  and 
whipped  out  just  as  the  minister,  whose  friend 
he  is,  goes  in  or  out. 

'  But  that  is  not  all.  The  court  of  King's- 
bench  cannot  grant  an  information  without  an 
affidavit,  without  an  accusation  upon  oalh  ;  no 
one  of  the  judges  of  the  court  of  King's-b^cb 
can  do  it ;  and  yet  they  are  a  little  more  in- 
dependent (they  nave  fewer  hopes,  and  there- 
fore fewer  tears)  than  the  Attorney- General; 
yet  no  one  of  ihe  judges  of  the  court  can  ac- 
cuse a  man.  It  must  be  the  whole  court,  and 
they  must  do  it  in  consequence  of  an  oath.  If 
1  am  wrong,  you  will  have  the  pleasure  of  con- 
tradicting it  (turning  to  the  Attorney  General). 
But  the  Attorney -General  accuses  men  neither 
upon  the  oath  of  others,  nor  yet  upon  his  own 
oath.  If  be  believes  the  matter  of  tbe  accusa- 
tion true,  it  is  but  the  belief  of  one  man,  and 
be  a  prejudiced  man,  and  tbe  roost  improper 
man  in  tbe  kingdom  for  bis  authority  to  be 
taken  in  kuch  a  case.  But,  gentlemen,  what 
is  much  worse,  it  frequently  happens  thai  no 
man  whatever  avo\vs  tbe  accusation,  or  believes 
it;  no,  not  the  Attorney -General  himself  who 
files  the  information.  I  will  prove  it  by-and- 
by,  even  in  tbe  case  of  the  Attorney-General 
who  filed  this  declaration.  Gentlemen,  1  ahall 
desire  by-and-by,  for  your  satiatactioo  and 
mine,  to  find  out  whether  there  is  one  man  in 
the  country  that  believes  me  guilty  of  tbe 
crime  laid  to  my  charge ;  a  crime  ot  that  na- 
ture that  is  to  have  a  punishment  which  is 
called  by  the  law  a  temporary  death,  an  exclu* 
aion  from  sodetv,  imprison  nent.  Theappa* 
rent  object  of  thia  profKcution  is  to  take  what 
little  money  out  of  my  pocket  I  may  have 
there,«and  to  imprison  me,  and  so  exclude  me 
from  that  society  of  which  I  have  rendered 
myself  unworthy.  However,  I  have  tbe  plea- 
sure to  see  that  there  sits  a  gentleman  by  tbe 
judge  who  is  now  trying  me,  who,  ss  well  ss 
myself,  hss  charged  the  king's  troops  with 
nwdcvi  a  chaigo  whioh  it  thtt  tiii|e  «sdtc4 
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ffreat  aliborrenoe  and  detettntion  against  him. 
The  judge  and  that  gentleman  have  been 
laughing  all  the  time  of  tfait  trial ;  they  have 
enjoyed  each  other's  ainapany  exoeedingfly  [a 
great  laugh  ftir  some  minutes  of  the  whole  au- 
dience]. Well,  gentlemen,  (taming  towards 
lord  Mansfield  and  Mr.  Wilkes)  I  hawk  caused 
another  laugh  between  the  gentlemen ;  but  it 
gives  me  pleasure  to  think,  that  if  ever  1  am  to 
come  out  of  prison  again  (if  you  are  so  kind  as 
to  put  me  there)  I  too  may  have  the  honour  (if 
it  be  one)  of  sitting  cheek  by  cheek  with  the 
judge,  and  laughing  at  some  other  libeller.  1 
■aid,  if  I  come  out  agaio — because  if  it  is  pos- 
sible that  I  should  be  put  there  for  this  charge, 
1  believe  that  will  never  happen.  I  will  never 
cease  repeating  the  charge  I  have  made,  till 
those  men  are  legally  tried  and  acquitted  who 
are  guilty  of  what  1  call  murder.  I  will  not 
be  contented  with  one,  nor  with  two,  nor  with 
twenty  juries.  1  will  repeat  the  charge  of 
murder  upon  the  troops  every  day,  if  this  doc- 
trine gets  so  far  even  as  to  a  doubt ;  and  I  call 
upon  the  Attorney -General  now,  if  he  may,  if 
be  can,  if  be  will  venture  without  the  per- 
aiission  of  those  ministers  whose  hnmble  ser- 
vsDt  alone  be  is ;  if  be  may  venture,  I  call 
upon  him  to  pledge  himself  to  bring  an  infor- 
mation for  a  seditious  libel  against  the  king 
shd  the  government  every  time  1  chanire  the 
troops  with  nrarder.  I  promise  him  1  will  eri^e 
him  business  enough,  and  1  hope  he  will  (if  he 
ma}r  venture  to  do  it)  promise  to  file  an  infor- 
mation every  time  I  charge  them  with  mnrder 
when  they  commit  it. 

But,  gentlemen,  I  have  wandered ;  though, 
if  I  am  to  be  shut  up  so  soon,  a  few  excursions 
before  it  may  be  excused  me. 

The  Attorney'*General  does  not  apply  then 
to  the  grand  jury,  and  there  i^  no  person  whose 
accusation  open  oath  it  is. 

When  he  haa  filed  his  information,  he  pro- 
ceeds or  not  upou  it  as  be  pleases  \  he  files 
fresh  informations  if  he  pleases,  when  he 
pleases,  as  often  as  he  pleases ;  he  uses  it  if 
ae  pleases  as  a  vexatious  method  which  may 
harau  and  ruin  and  destroy  the  greatest  for- 
tnae  m  this  country.  It  has  been  used  vexa- 
^usly.  I  do  not  say  by  the  present  Attorney- 
peneral ;'  1  do  absolutely  acquit  him  of  that; 
be  never,  that  1  know  of,  has  been  guilty  of 
that  practice:  but  1  do  know  Attorney- Ge- 
aerals  who  have :  but  that  I  may  not  seem  to 
libel  all  the  world,  I  will  not  mention  them  nor 
^  case.*  IVben  the  Attorney >  General  has 
^Qflfbt  his  accusation,  and  renewed  and  de- 
layed it  as  much  as  be  pleases,  if  he  chu8«s  to 
^y  it,  i  said,  he  tries  it  by  almost  whom  he 
pleases.  It  may  seem  perhaps  a  strange  thing 
for  me  to  say  to  a  jury  who  are  trying  my 
cause ;  but  it  is  a  fact ;  for  he  is  always  sure 
to  have  a  special  jury  for  the  trial  of  this  sort  of 
charge.  Libel  is  always  tried  by  a  special 
jyy«    Now  this  seems  a  v«ry  comical  tning; 


*  This  allusion  was  1  bcliere  designed  to 
applyto  sir  Dvdley  Ryder. 


for  there  iii  an  expence  attending  it.  The  gen* 
tleman,  1  suppose,  would  not  be  thought  to  be 
unnecessarilv  lavish  of  the  income  of  the  crown, 
which  has  lately  been  found  so  deficient :  he 
surely  would  not  voluntarily  throw'  it  awsy* 
And  yet  a  man  that  came  from  Brentford  (my 
clerk  formerly)  had  two  guineas  for  his  ex- 
pences.  He  is  a  very  honest  msn ;  it  was  • 
very  luckv  matter  for  him:  1  wish,  for  his 
sake,  that  he  might  be  called  a  witness  againat 
me  once  a  week  upon  such  a  proaecution. 
Now  if  the  ground  of  the  charge  happens  to 
be,  as  this  is,  *<  of  all  plaio  and  simple  matters 
that  ever  were  laid  before  a  court  the  most^ 
simple  ;*'  it  is  a  very  strange  circumstance  that 
the  Attorney- General  should  chuse  to  have  •• 
special  jury  to  try  a  thing  in  which  there  is 
nothing  special !  Special  juries  were  never  in« 
tended  or  appointed  for  that  purpose.  They 
were  intended  to  examine  into  mercbanto  ao- 
counto,  or  any  critical  or  nice  matter ;  for  yon 
know  we  are  told  that  you  have  nothing  to  do 
with  the  law :  yon  do  not  therefore  want  any 
legal  education;  and  yet  special  juries  are  al- 
ways made  use  of  in  mslters  of  libel.  And  in- 
deed why  should  they  not  P  It  costs  the  At- 
tomey-Genelral  nothing.  In  the  case  of  any 
other  prosecutor,  it  would  be  at  his  expence; 
but  the  crown  pays  this,  that  is,  the  people  pay 
it  against  themselves.  However,  that  is  ne 
objection  to  Mr.  Attorney- General ;  for  if  yoa 
look  at  the  law-expences  in  the  civil  list  orthe 
last  year  1776,  as  they  are  delivered  in  to  per* 
liament,  you  will  find  that  they  amount  to  thr 
little  insignificant  sum  of  60,000/.  A  defendant 
against  the  crown  is  in  a  blessed  situation !  Bat 
as  the  expence  is  no  reason  against  the  Attor- 
neyrGeneral  chuaing  to  try  it  by  a  special  jiny» 
he  has  a  very  atron^  reason  for  chnsing  a  ape* 
dal  jury ;  and  that  ia,  because,  by  that  meanSt 
he  tries  it  by  almost  whom  he  pleases:  1  do 
not  mean  by  the  particular'  indirtdnals  whom 
he  pleases,  but  generally  by  that  description  of 
men  that  he  pleases.  Now  this,  gentmien,  is 
particulariy  unfortunate  in  my  case ;  for  the 
Attorney  General  said  {I  heard  him  say  it  ajioa 


the  first  trial  for  this  advertisement)  that  i 
tenths  of  the  people  approved  of  aN  the 
sures  of  the  ministry  relative  to  America.  The 
method  of  striking  a  special  jnry  seems  at  fin* 
sight  fair  enough.  Forty-e^ht  men  are  struck 
from  a  book.  The  defendant  and  the  prose- 
cutor each  strikes  off  twelve.  That  seems  very 
fair  and  jnst;  but  it  is  very  fiir  from  being  so 
fair ;  for  if  nine-tenths  of  the  people  (which  he' 
himself  acknowledged)  are  of  that  way  of  think* 
ing  (a  way  of  thinking  contrary  to  wliat  I  may 
Well  seem  to  be)  yon  will  observe  that  the  At- 
tonjey- General  strikes  c^  two-tenths  and  half 
a  tenth  out  of  the  forty-eight ;  so  that  be  will 
be  sore  not  to  have  one  man  of  my  way  of 
thinking  concerning  America:  I  me^n,  it  will 
be  so,  if  at  least  they  know  what  they  are  about  c 
so  that  you  see  there  is  sure  to  be  a  little  pre* 
iudice  against  the  defendant  in  the  mmds  of  tb« 
jury.  It  is  trde,  indeed,  that  the  opinion  of  thn 
jnry  conoenuog  the  measures  Mlsii?is  tfl^  Attt^ 
fi 
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rica  hti  nothing  fairiy  to  do  in  this  caiue ;  bat 
the  prejudice  mty  be  extended  from  ene  thing 
to  tne  other.  We  all  know  very  well  hoif 
men's  minds  are  apt  to  run.  .  But  that  is  not 
all.  This  prejudice  will  be  the  case,  even 
though  the  special  jury  are  f*irly  struck  :  but 
they  are  not  fairly  struck.'  I  believed  so;  but 
1  never  was  sure  of  it  till  this  case  of  mine : 
and  whatever  I  may  suffer,  I  think  it  a  cheap 
purchase  to  know  what  I  now  know  by  this 
means.  The  special  jurors  in  the  counties, 
cspecislly  in  Middlesex,  great  numbers  of  them, 
are  quali6ed  by  the  crowo  ;  they  are  esquired 
by  the  cruwu ;  and  these  crown  esquilres  al- 
ways attend  upon  the  special  juries.  In  the 
_  city,  gentlemen,  to  which  you  belong,  you 
know  very  well  whether  the  description  of 
merchant  has  or  has  not  changed  within  some 
years  past.  You  know,  i  dare  say,  many  of 
you,  what  merchants  were— what  merchants 
are.  You  all  know  well  that  the  very  numerous 
and  extensive  contracts  which  are  going  for- 
ward bring  a  swarm  of  merchants  in  amongst 
yon.  Every  man  that  has  a  contract  becomes 
a  merchant ;  every  ma'if  that  has  a  contract  is 
liable  to  be  struck  upon  a  special  jury,  and  he 
is  sure  to  attend,  if  be  is  taken :  and  you  must 
observe  besides,  that  the  Solicitor  of  the  Trea- 
sury, who  is  constantly  in  this  employ  of  strik- 
ing spj^ial  juries,  knows  all  the  men,  their  sen- 
timetits,  their  situations,  their  descriptions,  and 
the  distinction  of  men. 

•  Now,  gentfemen,  for  the  method  of  striking 
a  special  jury,  which  I  shall  not  wonder  that 
you  are  not  acquainted  with :  and  for  the  conn- 
m3,  it  is  a  matter  that  they  are  not  concerned 
in.  Observe,  I  do  not  lay  these  things  to  the 
charge  of  the  Attorney -General ;  he  only  uses 
the  powers  which  others  put  into  his  hands. — 
The  special  jury^  yoa.may  imagine,  are  taken 
indifferently^,  and  as  it  may  happen,  from  a 
book  contaniing  all  the  names  of  those  who 
are  liable  Ui  serve.  I  thought  so  when  1  read 
the  act  of  parliament  appointing  the  manner  in 
which  they  should  be  taken ;  hut  when  I  came 
to  attend  to  strike  the  special  jury,  a  book  with 
names  was  produced  by  the  sherifTs  officer.  I 
made  what  I  thought  an  unexceptionable  pro- 
posal :  I  desired  the  Master  of  the  Crowu- 
Office,*  (whom  I  do  entirely  acquit,  and  do 

*  Within  the  period  of  a  few  years  after  this 
trial,.  Mr.  Borne  (I  have  not,  m  my  cursory 
inspection  of  Mr.  Stephens's  Memoirs  of  him, 
discovered  when  the  additional  name  of  Tooke 
was  assumed)  twice,  as  candidate  for  a  call  to 
the  bar,  presented  himself  to  the  Masters  of 
the  Bench  of  the  Inner  Temple :  and  upon 
both  occasions  sir  James  Borrow  voted  for  his 
call.  The  former  of  these  fittempts  by  Mr. 
Home  Tooke  to  be  called  to  the  bar  was  made 
in  Trinity  term  1779;  when  only  three  benchers 
Oiir  James  Burrow,  Mr.  Baron  Maseres,  and 
Mr.  Wood)  voted  in  his  favour,  and  eight  voted 

J  Inst  him.    Upon  this  occasion  the  benchers 
the  Inner  Temple  had  consulted  fhose  of 
the  other  three  Inni  of  Court  respecting  the 


not  mean  the  slightest  obaige  upon)  I  desired 
the  Master  of  the  Crown-Office  that  he  woold 
be  pleased  to  take  that  book ;  open  it  where  be 
would ;  begin  where  he  would,  at  the  top  or 

propriety  of  calling  to  the  bar  a  gentleman 
in  priest's  orders  (Mr.  Home  bad  received 
priest's  orders).  Eleven  benchers  of  Lincoln's- 
inn,  who  took  the  matter  into  consideration,  re- 
ported, June  16,  1779,  their  unanimous  opioioD 
that  it  was  not  profier  to  call  to  the  bar  a  per- 
son in  priest's  orders.  And  a  verbal  answer, 
expressing  a  like  opinion,  was  sent  from  the 
benchers  of  the  Middle  Temple  and  of  Gray's- 
inn.  See  2  Luders's  Rep.  of  Election  Cases, 
p.  381,  Note. 

Mr.  Tooke  made  bis  second  attempt  to  be 
called  to  the  bar  in  Trinity  term  1783.  At  thia 
time  lord  Shelburne,  afterwards  the  first  mar- 
quess of  Lansdowne,  was  First  Lord  of  the 
Treasury,  and  as  it  was  known  that  be  wished 
well  to  the  application  (as  did  bisi  fi;iend  lord 
Ashbortoo),  it  is  probable  that  a  successful  is- 
sue was  expected :  the  attempt  however  failed. 
I  iielieve  that  in  favour  of  Mr.  Tooke  voted  the 
earl  of  Suffolk,  sir  James  Burrow,  Mr.  Baron 
Maseres,  and  Messrs.  Coffin,  Jackson,  and 
Wood ;  and  that  on  the  other  side  voted  Messrs. 
Aunesley,  Daines  Barrin^ton,  Baron,  Barton, 
Bearcroft  (in  1788  Chief  Justice  of  Cheater), 
Coventry,  and  Eall.  « 

In  Mich,  term  1793  the  benchers  of  the  Inner 
Temple  sent  to  the  other  law  societies  an  in* 
quiry ,  whether  a  person  in  deacon's  orders  waa 
admissible  to  the  bar.  In  Trin^term  1794,  a  de- 
legation from  the  other  societies  met  a  deputa- 
tion from  the  Inner  Temple,  at  which  aggregate 
meeting  it  was  the  opinion  of  all  tho  deputies  of 
the  four  Inns  of  Court,  that  a  person  in  deacon's 
orders  ought  not  to  be  called  to  the  bar.  lo 
that  same  term  Mr.  Tooke*s  name  being  again 
inserted  among  the  candidates  for  admission 
to  the  bar  no  bencher  moved  his  call. 

Particulars  concerning  the  last  mentioned 
proceedings  are  to  be  found  in  the  Ord«*r  Ro6k 
of  the  Inner  Temple;  in  the  Black  Book  of 
Lincoln's-inn,  under  dates  Dec.  IS,  179(3,  June 
2,  July  9,  July  32,  1794 ;  and,  I  conjecture, 
among  the  documents  of  the  other  societies. 

It  may  be  observed,  that  ob  April  30Mi|  1792, 
Mr.  Tooke  had  in  person  conducted  his  defence 
to  ati  action  instituted  by  Mr.  Fox,  for  certain 
costs  occasioned  by  a  petition  affainst  bis  return 
to  parliament  as  member  for  Westminster.  In 
the  noiods  of  those  who  wished  to  preserve  the 
decencies  of  the  tribunals  of  justice,  and  to 
guard  against  wanton  insults  to  her  najnistersy 
Mr.  Tooke's  deportment  in  that  cause  of  bia 
own,  could  not,  I  think,  excite  or  encourage  a» 
inclination  to  authorise  hiiii  to  conduct  the 
causes  of  others. 

In  the  case  of  Hart  (PaMh.  20  Geo.  3,  re- 
ported in  Doug].  3S3)  lord  Maasdeld  laid  down, 
tliat  *^  all  the  power  of  the  luns  of  Court  concern* 
ing  admission  to  the  bar  is  delegated  to  them 
from  the  judges,  and  that  in  every  inatance  th» 
conduct  of  those  societies  is  subject  to  the  oo** 
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It  ffae  lMitt<mi ;  ftfl f  only  take  the  fimt  fbrt;f- 
d^ht  dames  that  came.  I  said,  I  hope«l  that 
t>>'8lieh  a  proposal  the  Solicitor  of  the  Treasury 
couki  have  nothing  to  object.  I  was  mifctaken ; 
be  had* somethiogf  to  object.  He  thoui^ht  that'  | 
Bot  a  fair  way  (ttlfoiug^  round  to  the  Attorney- 
Geoerel).  There  were  witnesses  enougfh  pre- 
sent ;  and  I  eboald  surely  be  asliameil  to  mis- 
represent  what  eigrht  or  nine  people  were  pre- 
sent at  He  thought  ttiat  not  a  fair  way.  He 
thooipbt  and  proposed  as  the  fairest  way,  that 
two  should  be  taken  out  of  erery  leaf.    That  I 

trol  of  the  judges  as  visitors.  A  Mandamue 
will  not  lie  to  compel  the  Masters  of  the  Beoeh 
of  an  Inn  of  Court  to  call  a  candidate  to  the 
bar.  From  the  first  traces  of  the  existence  of 
the  Inns  of  Court,  no  example  can  be  found  of 
an  interposition  by  the  courts  of  Westminster- 
ball  proceeding  according  to  the  general  law 
of  the  land  ;  but  the  judges  have  acted  as  in  a 
domestic  forum.''  If  a  person  conceire  himself 
ts  be  aggfrieved  by  the  Benchers  of  an  Inn  of 
Court  in  refusing  to  call  him  to  the  bar,  er  in 
disbarring  bim,  it  seems  that  the  proper  ap- 
plication for  redress  is  a  petition  of  appeal  to 
the  twelve  judges.  For  other  matter  connected 
aMi  this  subject,  see  the  reports  of  the  pro» 
eeediogs  in  the  House  of  Commons  on  the  pe- 
tition of  Mr.  Parouharsao,  presented  on  Feb. 
S3d,  1810,  Pari.  Deb.  vol.  15,  pp.  55tet  seg.i 
vol.  10,  pp.  37**  itseg.i  45.  See,  also,  the 
case  of  Cunningham  «.  Wegg  et  aL  S  firo.  Rep. 
IB  Chancery,  341,  in  whicn  case  a  bill  for  re- 
newal of  leases  of  chambers  having  been  filed 
agunst  the  benchers  and  other  officers  of 
Gray's -inn,  the  defondanta  pleaded  that  Gray's- 
ian  was  governed  bv  benchers,  who  concerning 
the  letting  of  chambers  make  rules,  subject  in 
esses  of  dispute  to  an  appeal  to  the  Lord  Chan- 
cellor and  tbe  twelve  Judges.  And,  by  lord 
Tliorlow,  Cbanc.  **  It  is  a  gopd  plea.  There 
is  no  instance  of  a  suit  relative  to  the  disci- 
pline, or- the  property  of  chambers,  in  an  inn  of 
caort.  The  oefendants  sav,  as  far  as  they  have 
acted,  thev  are  liable  to  tne  jurisdiction  of  the 
jttdgitt.  II  is  a  claim  among  persons  having 
pritilege ;  therefore  this  b  not  the  proper  juris- 
diction." 

With  respect  to  the  influence  of  episcopal 
•idination  by  imppstiion  of  hands,  and  the  ifis- 
tinetions  concerning  the  operation  of  this  in- 
floeilce  in  the  diflhrent  cases  of  bishops,  priests, 
deacons,  et  aL  see  the  Debates  in  Dom.  Com. 
en  tbe  motion  for  a  new  writ  for  Old  Saruro, 
May  4, 1801,  and  those  which  occurred  in  the 
two  Houses  of  Parliament  during  the  progress 
of  the  Stat.  41 G.  S^  c  68,  « tA  remove  doubts 
respecting  the  eligibility  of  persons  in  Holy 
Orders  to  sit  in  the  House  of  Commons.'  See, 
also,  in  this  Collection,  vol.  5,  p.  754 ;  vol.  16, 
p.  647 ;  and  Mr.  Lnders's  report  of  the  case  of 
tbe  borQ|igh  of  Newport  1785,  and  his  Notes 
thereto..  Reports  or  the  proceedings  in  Com- 
mittees of  the  House  of  Commons  upon  Con- 
troverted Elections,  vol.  8|  pp.  369.  808.  edit. 
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objected  to.  I  called  that  picking,  and  no 
striking,  the  jury.  To  what  end  or  purpose 
does  t£e  law  permit  the  parties  to  attena,  if  two 
are  to  be  taken  by  the  Master  of  the  Crown- 
Office  out  of  every  leaf  P-  Why  then  need  I  at<' 
tend  t  Two  may  as  well  be  picked  in  my  pre- 
setfce  as  in  my  absence,  f  objected  to  that 
method.  The  Master  of  the  Cr^wn- Office  did 
not  seem  to  thhik  that  1  had  proposed  any 
thing  unreasonable.  He  began  to  take  the 
names ;  hut  objected  that  he  could  not  take  the 
first  forty-eiffht  that  came,  becanae  ihey  were 
not  all  special  jurymen ;  and  that  the  name* 
of  common  and  special  jurymen  were  mixed 
together,  and  that  it  would  be  aiiard  case  that 
the  party  should  pay  the  expenee  of  a  special 
jury  and  not  have  one ;  that  they  were  expected 
to  be  persons  of  a  superior  rank  to  coiimiott 
jurymen.  I  could  have  no' objection  to  that, 
provided  they  were  indifferently  taken.  1  said. 
Take  then  the  first  forty -eight  special  jurymen 
that  come.  He  seemed  to  me  that  he  meant 
to  do  it  He  began  ;  but  as  I  looked  over  the 
book,  I  desired  bim  to  inform  me  how  I  should 
know  whether  he  did  take  the  first  forty-ei|bt 
special  jurymen  thiit  came,  or  not ;  and  what 
mark  or  description  or  qualification  there  was 
in  tbe  book,  to  distinguish  a  special  from  a 
common  juryman  ?  He  told  me,  to  my  great 
surprize  (and  he  said  he  supposed  I  should 
wonder  at  it)  that  there  was  norrute  by  which* 
he  took  them.  Why  then  how  can  1  judge  f 
You  must  flfo  by  some  method.  What  is  your 
method?  At  last  the  method  was  this:  that 
when  he  came  to  a  mian  a  woollen- draper,  sil-j 
versmith,  a  merchant  (if  merchant  was  opposite 
to  his  name)  of  course  be  was  a  special  jury 
roan)  but  a  woollen- draper,  a  silver-smith,  &o/ 
he  said  that  there  were  peraonS  who  were 
working-men  of  those  trades,  and  there  were 
others  in  a- situation  of  life  fit  to  be  taken* 
How  then  did  he  distinguish  ?  No  otherwise 
than  this:  if  he  personally  knew  them^  to  be 
men  in  reputable  circumstances,  he  said,  he 
took  them ;  if  he  did  not  know  them,  he  passed 
them  by.  Now,  gentlemen,  wh^t  follows  from 
this? 

Bet  this  is  not  all.  The  sheriff's  officer 
stands  by,  the  Solicitor  of  tbe  Treasury,  his 
clerk,  and  so  ftwth ;  and- whilst  the  names  are 
taken,  if  a  name  (for  they  know  their  distinc- 
tion) if  a  name  which  they  do  not  like  oeenrs 
and  turns  up,  tlie  sheriff^s  officer  saya,  *'  O; 
Sir,  he  is  dead^^  The  defendant,  who  does  not 
know  all  the  Worid,  and  cannot  know  all  the 
names  in  that  book,  does  not  desire  a  dead  man 
for  his  juryman.  *^  Sir,  that  man  has  retired." 
<<  That  man  does  not  live  any  longer  where 
he  did."  **  Sir,  that  man  is  too  old."  *•  Sir, 
this  man  has  foiled,  and  become  a  bankrupt." 
'•Sir,   this   man   will  not  attend;"    <«  O," 

S:  is  said  very  reasonably)  "  let  os  ^ave  meti 
at  will  attend,  otherwiae  theporpose  of  a 
special  jury  »  defeated."  It  seemed  irety  ex- 
traordinary to  me,  1  wrote  down  the  names, 
and  two  of  them  which  the  officer  objected  to 
1  saved.  «  I  begged  him  not  to  kill  men  thus 
JIY 
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withoot  remorse,  ts  ikey  have  doM  in  Ame- 
ricft,  roerely  becaute  he  uoderttood  tbem  to  be 
friends  to  liberty ;  that  it  was  very  true,  we 
shall  see  them  alive  asfaio  next  wcclc  and  hap- 
py ;  but  let  them  be  alive  to  this  cause/'  The 
first  name  I  took  notice  of  was  Mr.  Sainsbuir. 
a  tobacconist  on  Lndgate-hill.  The  sheriff's 
officer  said,  he  hsd  been  dead  seven  months.* 
That  struck  me.  J  am  a  snuff-taker,  and  buy 
my  snuff  at  his  shop;  therefore  1  knew  Mr. 
Sainsbury  was  not  so  long  dead.  I  asked  him 
strictly  if  he  was  sure  Mr.  Sainsbury  was  dead, 
and  how  lon|r  be  bad  been  deadr  <*  Six  or 
seven  months."  *<  Why,  I  read  his  name  to- 
day ;  he  must  then  be  dead  within  a  day  or 
two :  for  ]  saw  in  the  news*  papers  that  Mr. 
Sainsbury  was  appointed  by  the  city  of  London 
one  of  the  committee"  (it  happened  to  be  the 
very  same  day)  **  to  receive  the  toll  of  the 
Thames  navigation :"  and  as  the  city  of  Lon- 
don does  not  often  appoint  dead  men  for  these 
purposes,  I  concluded  that  the  sheriff's  officer 
was  mistaken;  and  Mr. Sainsbury  was  per- 
mitted to  be  put  down  amonffst  you,  gentle- 
men, anpoioted  for  this  special  jurv. 

Anoiner  gentleman  was  a  Mr.  Territ.  The 
book  said  be  lived,  I  think,  in  Puddle-dock. 
The  aheriff's  officer  said,  *'  that  gentleman  was 
retired;  he  was  gone  into  the  country ;  he  did 
not  live  in  town."  It  is  true,  be  does  (as  I  am 
told)  frequently  go  into  the  coontry  (tor  I  en- 
quired). His  dame  was  likewise  admitted, 
with  some  strqggle.  Now  what  followed? 
This  dead  man  and  tins  retired  man  were  both 
•truck  out  by  the  Solicitor  of  the  Treasury ; 
the  very  men  whom  the  sheriffs  officer  had 
killed  and  sent  into  the  ooantiy  were  struck 
out,  and  not  admitted  to  be  of  the  jury.  Now, 
gentlemen,  what  does  that  look  like?  Theie 
were  many  other  names  of  men  that  were  dead, 
and  had  retired,  which  were  lefl  out. 

There  is  something  more  unfortunate  in  the 
case  of  a  special  jury.  The  special  iurv men, 
if  they  fail  to  attend  that  trial  lor  which  they 
are  appointed,  are  never  censured,  fined,  nor 
punished  by  the  judge.  In  the  trial  of  one  of 
the  printers,  only  four  of  the  special  jury  at- 
tended. This  is  kind  in  the  Chief  Justice,  but 
It  has  a  very  unkind  consequence  to  the  de- 
fendant, especially  in  a  trial  of  this  nature;  for 
I  will  tell  you  what  the  consequence  is.  The 
best  men  and  the  worst  men  are  sure  to  attend 
upon  a  special  jury  where  the  crown  is  con- 
cerned; the  best  men,  from  a  nice  sense  of 
their  duty ;  the  worst  men,  from  a  sense  of 
their  interest.  The  best  men  are  known  by 
the  Solicito|;;of  the  Treasury :  such  an  one 
cannot  be  in  above  one  or  two  verdicts ;  be  tries 
no  more  causes  for  the  crown.  There  is  a 
good  sort  of  a  man,  who  is  indeed  the  most 
proper  to  try  all  this  kind  of  causes ;  an  im- 
partial, moderate,  prudent  man,  who  meddles 
with  no  opinions.  That  man  will  not  attend  ; 
for  wiiyahould  he  get  into  a  scrape?  He  need 
not  attend ;  he  is  sure  not  to  be  censured ;  why 
abuuld  he  attend  ?  The  consequence  follows, 
that  irequtnlly  only  four  nr  five  men  attendi 


and  those  such  as  particniarlv  ought  not  to  at- 
tend in  a  crown  cause.  I  do  not  say  that  it 
happens  now.  Not  that  I  care:  I  do  not  mesa 
to  coax  you,  gentlemen :  1  have  nothing  to 
fear.  You  have  more  to  fear  in  the  verdict 
than  I  have,  because  your  consciences  are  at 
stake  in  the  verdict.  I  will  do  my  duU,  not 
for  the  sake  of  the  verdict.  Now  what  Mowi 
this  permission  to  specialjufymen  to  attend  or 
not,  as  they  like  bert  ?  Why,  every  man  that 
ii  gaping  for  a  contract,  or  who  has  one,  is 
sure  to  shew  hb  eagerness  and  zeal. 

It  happened  so  in  the  trial  of  the  first  cauie 
for  this  advertisement.  The  printer  shewed 
me  the  list  Amongst  them,  one  of  the  first  1 
observed,  was  sir  James  Esdaile,  aldermaa  of 
London,  and  a  contractor  for  the  army  (there 
were  several  others ;  1  do  not  mention  the  geo* 
tlemen*s  names).  He  would  have  struck  him 
out.  I  said.  No ;  there  are  so  many  bad  that 
ou^ht  to  be  struck  out,  leave  in  sir  James;  it 
is  impossible  that  a  magistrate  of  Loodoo! 
with  so  much  business !  a  contractor  under  tbs 
crown !  if  he  has  any  modesty !  he  cannot,  is 
alderman  of  London !  go  down  to  be  a  special 
juryman  in  Middlesex !— He  was  the  foresiaa 
of  the  jury.  He  was  sure  to  attend.  And  is 
they  got  the  first  verdict,  in  order  to  give  tbem 
this  influence  upon  men's  minds.—**  We  have 
got  a  verdict.  This  question  has  been  deter- 
mined by  a  jury." 

Well,  gentlemen,  having  then  got  soch  a 
special  jury  as  he  usually  d«ies  gel  (for  it  seldom 
happens  that  twelve  gentlemen  have  aeoss 
enough  of  their  dutv  to  attend,  as  bsppcDs  to 
be  now  my  case)— the  Attorney-General  brings 
on  the  trial.  He  then  claims,  amongst  other 
things,  a  right  to  reply,  though  no  evideooe  is 
called  for  the  defendant.  You  have  heard  what 
passed  upon  this  subject  with  the  judge.  I 
will  leave  that  matter  now,  though  1  think  I 
have  enough  to  say  upon  it ;  bowever,  I  will 
leave  it  unexamined  now :  I  hope  to  live  to 
argue  that  point  for  my  client,  and  therefore 
will  not  now  trouble  ^ou  with  that  argunieot. 
Yon  will  yourselves  judge  whether  any  reasos 
was  given  to  me,  or  to  you,  or  to  any  mao, 
why  the  Attorney-General,  prosecuting  for  the 
crown,  having  all  the  influence,  power,  and  ad* 
vantage  that  he  can  possibly  have,  why  be 
should  have  that  advantage  .of  reply— which 
my  equal  or  inferior  shall  not  have! 

But  besides  this;  I  told  you  before,  that  hs 
clainui  a  right  of  stopping  it,  when  he  pleasei, 
by  withdrawing  a  juror.  1  should  be  glad  to 
hear  that  contradicted  and  given  up. 

But  further,  if  he  loses  the  verdict,  be  pa^rs 
no  costs :  the  crown  pays  no  costs.  The  mi* 
serahle  man  that  is  harassed,  even  tbouffh  in- 
nocent, though  gaining  a  v^ict  under  sil  these 
disadvantages  (if  it  is  possible,  and  which  seU 
dom  happens),  yet  still  he  must  stood  hy  hii 
costs ;  and  they  may  be,  you  see,  whateref 
they  please  to  make  ihcro.*  ^ 

•  "The  secrecy,  ease,  and  certainty  of  Uy* 
ipg  a  man  luder  a  heavy  prosecution  in  u< 
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Again,  if  the  AttornevGederftl  gains  a  ver- 
dict, he  punishes  whom  he*  pleases,  and  when 
he  pleases.  I  think  there  were  eight  convic- 
tions for  this  advertisement,  yet  bnt  three  have 
been  called  up  to  judgment.  One;  I  think, 
was  let  off,  because  there^was  a  little  falte- 
Bwearing  in  the  case  by  an  officer  under  the 
crown — (1  aHow  it  to  have  been  certainly  a 
mistake,  because  he  is  a  gentleman  of  cba* 
racter) — and  therefore  it  is  accounted  for  how 
this  one  got  off:  but  how  the  other  printers 
escaped,  whether  from  the  benevolence  of  the 
Attorney-General,  I  do  not  know. 

That  is  not  all.  He  aggravates  the  punish- 
ment of  the  person  against  whom  he  gets  a 
verdict,  if  he  pleases,  i  was  present  in  conrt 
when  I  heard  the  judge  who  now  tries  me  (and 
who  will  perhaps  give  the  same  intelligence  in 
my  case)  tell  the  Attorney- General  of  that  time 
(who  IS  now  Chief  Justice  of  the  Common- 
Pleas)  when  he  moved  that  the  convict  (who 
was  the  gentleman  who  now  sits  next  to  the 


Crown  Office,  withoot  any  contronl,  by  this 
mode  of  information,  are  what  render  it  mnch 
more  formidable  than  the  common,  regular  in- 
formation, which,  by  virtue  of  a  statute  passed 
soon  after  the  Revolution,"  [It  is  the  act  4  & 
5  W.  <Se  Rf .  c.  18,  *  To  prevent  ooalicious  In- 
'  formations  in  the  court  of  King'sbench,  and 
'  for  the  more  easy  Reversal  of  Outlawries  in 
*  the  same  Court'^  **  cannot  now  be  filed,  for 
any  trespass  or  misdemeanor,  without  express 
order  of  the  King's-bench,  and  the  informers 
entering  into  a  recognizance  to  pay  costs  to  the 
defendant  is  acquitted  upon  the  trial,  or  if  such 
informer  do  not  proceed  within  a  year,  or  pro- 
cure a  Noli  Prosequi.  The  Attorney- General, 
however,  informing  ex  officio,  never  pays  any 
costs :  so  that  he  may  harass  the  peace  of  any 
man  in  the  realm,  and  put  him  to  a  grievous 
expence,  without  ever  trying  the  matter  at  all. 
Indeed,  the  costs  of  the  Crown  Office  are  so 
enormous,  that  any  man  of  middling  circum- 
stances, will  be  undone  by  two  or  three  ptunges 
there.  Most  booksellers  and  printers  know  this 
very  well,  and  hence  so  few  of  them  can  be  got 
to  publish  a  strictnre  upon  any  administration." 
■  **'  It  ia still  more  wonderful  that,  since 
this  prerogative  is  endured,  there  has  been  no 
act  passed  to  subject  the  Attorney-General, 
provided  he  did  not  pursue  his  inlbrmation,  or 
upon  trial  was  nonsuited,  or  had  a  yeidict 
against  him,  to  the  payment  of  full  costs  to  the 
party  abused."  Letter  concerning  Libels,  War- 
rants, the  Seizure  of  Papers,  and  Sureties  for 
the  Peace  or  Behaviour;  with  a  view  to  some 
late  Proeeediugs,  and  the  Defence  of  them  by 
the  Majority,  7tb  edition  of  1771. 

The  merits  of  the  Attorney-General's  ae 
officio  Information  were  discussed  in  the  Hoinse 
of  Lords  on  the  17tb  of  July,  1813,  in  a  de- 
,  bate  upon  the  question  for  the  second  reading 
of  a  bill  which  had  been  introduced  by  lord 
HollaDd.  See  the  Pariiamentanr  Debates  of 
that  period,  yol.  S3,  p.  1069.  See,  alio,  p. 
#95.  998.1111,  of  the  same  Volune. 
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e)  when  the  A ftorney- General  mored  that 
r.  Wilkes  might  he  committed  to  the  King's- 
bench prison,  lord  Mansfield  instantly. said  to 
Mr.  De  Grey—"  The  king's  Attorney-General 
may  chuse  bis  prison :  all  the  prisons  are  the 
king's.  The  Attorney- General  may,  if  he 
pleases,  move  to  have  him  sent  to  Newgate." 
His  lordship  meptioned  Newgate :  I  heard  it. 
And  observe,  this  was  an  instructwn  to  the 
Attorney-General,  who  sorely,  of  all  men  in 
the  world,  least  needs  instruction :  and  it  was 
in  a  case  where  he  was  prosecutor;  and  in  a 
criminal  matter,  and  prosecutor  too  f«»r  the 
crown.  And  this  instruction  was  not  in  order 
to  obtain  justice  against  the  offender ;  that  was 
past ;  he  had  been  convicted  many  years  be- 
fore:— but  it  was  merely  in  aggravation  of 
punishment.  I  did  not  know  nor  believe  that 
the  Attomey*6eneral  had  that  right:  1  slmuld 
not  have  known  it,  if  I  bad  not  learned  it  from . 
so  great  an  authority. 

Gentlemen,  haying  rehearsed  what  these 
claims  are,  I  intreat  you  to  consider  who  it  is 
that  enjoys  these  powers;  superior  to  the 
powers  which  any  one  Judge  in  this  country 
enjoys ;  superior  to  the  powers  which  even  the 
courts  enjoy.  It  is  the  Attorney- General.  Now« 
who  is  the  Attorney- General ?  who  is  he? 
whose  officer  is  he  ?  what  sort  of  officer  is  he  P 
1  will  tell  yon  what  a  Scotch  author  of  merit—* 
(this  is  not  law,  but  it  is  very  good  reason  and 
great  truth)— I  will  tell  you  wh^t  he  says  of 
the  office  of  tlie  Attorney -General.  What  I 
say  now,  gentlemen,  does  not  go  against  the 

Cerson  now  intrusted  with  it ;  it  goes  against 
is  office.  I  do  not  speak  of  this  gentleman 
parttcniarly ;  all  Attorney-Generals,  at  least 
most  of  them  (some  of  them  indeed  would  not, 
but  most  of  them  will)  use  these  unjust  powers. 
Mallet  says,  in  the  preface  to  his  life  of  lord 
chancellor  Bacon—"  The  offices  of  Attorney 
and  Solicitor-General  have  been  rocks  u|ion 
which  many  aspiring  lawyers  haye  made  ship- 
Wreck  of  their  virtue  and  human  nature.  Some 
of  these  gentlemen  have  acted  at  the  bar,  as  if 
they  thought  themselves,  by  the  duty  of  their 
places"  (&at  is,  ex  qffido)  "  absolved  from  all 
the  obligations  of  truth,  honour,  and  decency" 
--(but  not  absolved  you  find  from  talking  of 
them)-— <<  but  their  names"  (be  says)  "are 
upon  record,  and  will  be  transmitted  to  after 
ages  with  those  characters  of  reproach  and  ab- 
horrence that  are  due  to"— (to  whom?  This 
man  is  as  unfortunate  in  his  style  as  myself) 
"  the  worst  sort  of  murderers,  those  that 
murder  under  the  sanction  of  justice."— He 
was  neyer  prosecuted  Ibr  it.  He  charged  the 
office  of  Attorney-General  (which  is  some- 
thing more  respectable  than  the  office  of  a 
common  soldier)  with  being  the  worst  sort  of 
murderers. 

But  the  Attomejr-GenersI,  it  is  said,  is  chosen 
by  the  king:  that  is  what  is  pretended.  He  it 
the  king's  officer;  but  he  holds  it  byayery 
precarious  tenure :  his  future  hopes  are  greater 
than  those  of  any  man  in  this  country ;  his  feaia 
thereibre  must  be  ID  proportion.  Observe  too, 
1 
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iie  CDJOf  •  these  powers  on  the  hehalf  of  the 
Jkiagia^ifistwlwio,  particularly,  all  those  pre- 
cautions  were  taken ;  far  lUese  precautious  are 
yDot  lakeo  between  subjects  who  are  u|k>o  a 
ibotiog ;  but  all  the^  precautions  and  adfan- 
iai^es  for  innocence  (that  it  may  not  beop- 
firessed)  they  are  all  taken,  not  against  the 
jtinii:,  but  a^faiofttthe  crown ;  against  that  power 
which  is  more  often  abused  than  anv  other 
|K>wer;    more  liable  to  be  abused,   because 

Sreatest.  But,  geptlemeo,  the  matter  is  a  great 
eal  worse,  than  this.  He  is  not  the  king's 
officer.  He  knows  better  where  his. obligations 
iie.  He  is  not  so  ungrateful.  He  would  not, 
|tt  a  table  with  his  friends,  say  that  he  is  .the 
}dng*H  officer :.  he  koows  a  great  deal  better 
Ihau  that.  He  is  in  truth  the  officer  of  tlie 
minister :  and  if  the  minister  goes  out  to^mor- 
ivw,  out  goes  the  Auoruey -General.  We  cap- 
pot  possibly  have  a  stronger  instance,  and  a 
bappier  for  me,  of  this  very  thii^.  There  sits 
here  in  court  a  geotleroan*  who  should  now 
Jba?e  been  Attorpey-General  (he  lost  not  the 

ftlace,  I  supiHiae,  for  want  of  abilities)  who  re- 
used a  brief  in  this  very  cause ;  because  he 
ihouj^ht  it  scandalous  at  the  distance  of  two 
years  and  a  quarter.  I  suppose  lie  .might  have 
stilt  stronger  reasons.  |f  1  knew  them,  I  woirid 
use  them.  If  I  knew  his  reasons  why  be 
thought  this  prosecution  scandalous,  you  would 
bear  a  very  different  defence  from  any  which 
I  can  give  you.  Put  in  then  another  minister, 
nnd  the  Attorney -General  thinks  me  a  very 
booest  man :  but  if  there  comes  a  different  mi- 
liister  and  a  ilifferent  Attorney -General,—"  O, 
put  bim  out  of  the  world ;  he  is  not  fit  for  hu- 
niao  societjT ;  shut  him  up  |ike  a  mad  dog." — 
You  see  it  is  not  the  kiug's  officer,  it  is  the 
minister's  officer.  Gentlemen,  it  is  very  well 
known  that  the  Attorney  and  Solicitor-General 
make  a  considerable  part  of  every  administra- 
^on.  They  ait  there  in  the  House  of  Com- 
mons on  each  aide  of  the  minister;  the  two 
brazen  pillars,  the  Jachin  and  Boaz  of  the  mi- 
nister in  the  House  of  Commons.  However, 
gentlemen,  though  this  situation  of  theirs  may 
inake  us  smile,  it  is  a  very  serious  thmg,  espe- 
cially when  their  honour  and  conscienee  are 
to  go  to  you  for  proof,  and  instead  of  argu- 
ment. 

Now  let  OS  see,  bow  have  those  powov  been 
exercised  f  I  have  shewn  you  what  tliey  are ; 
J  have  shewn  yoi\  who  eiyoys  them :  now  let 
US  see  bow  they  have  used  them ;  I  mean  the 
present  Attorney-General.  J  will  not  go  back 
to  tell  you  that  the  bishops  were  reckoned 
li^uiliy  of  a  libel,  not  liecanse  they  opposed  the 
introduction  of  the  Pupiah  religion,  butbecaose 
they  would  not  lend  their  own  hands  to  the  in- 
troduction of  it.  But  ho)r  has  it  lieen  used  by 
the  present  Attorney. General  P  I  am  driven  to 
this  inquiry.  He  has  talked  much  of  his  con- 
fciepce,  and  that  if  he  bad  nut  i^iagined  IbM 
be  was  ejj^ecuting  his  duty,  be  never  shouM 
|iave  tlionght  of  the  prosecution :  he  did  not 
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know  me;  it  was  merely  a  matter  of  duty. 
Now  1  did  not  apprehend  that  it  was  a  matter 
of  his  stirring,  and  that  his  motive  was  duty  ; 
but  as  he  takes  it  upon  himself,  upon  himself 
it  mnst  lie.  Now,  therefore,  how  has  he  exer- 
ciaed  this  power  which  he  enjoys  in  riffht  of 
being  the  king's  officer?  I  say,  that  he  has 
Aben  equally  betrayed  his  own  conscience,  and 
the  dignity  and  prerogative  of  the  crown  (if 
injustice  must  pass  by  these  names) — I  sav 
that  he  has  betrayed  them  all :  for  be  has  acted, 
nut  as  the  Attorney-General  of  the  king,  but  aa 
the  Attorney -General  of  the  House  of  Co«a- 
moiOB,  Never  before  thp  gentleman's  time  did 
.any  House  of  Commons,  I  believe,  1  am  sore, 
never  did  they  direct  any  Attorney-General  to 
file  an  information.  Who  enjoys  the  power 
then  P  The  House  of  Commons  files  inloroaa- 
tioos4  Worse  still ;  the  Auomey-Generkl  iilea 
informations,  not  from  bis  own  tnece  motion, 
.not  i'rom  the  direction  of  the  crown,  but  by 
the  direction  of  the  most  oormpt  asaemU/ 
of  men  that  ever  existed  upon  the  faoe  of 
the  earth.  It  may  be  called  indecent  to  «all 
them  so ;  hut,  gentlemen,  1  know,  that  if  every 
JXiafi  was  to  apeak  but  one  word  expressiTe  «f 
bis  opinion  i^oncerning  what  I  say,  Uiere  Mr 
those,  perhaps  within  hearing,  whose  hcftits 
would  sink  within  them.  There  is  no  man 
doubta  it,  and  I  shall  not  he  afraid  to  say  it. 
But,  genUemen,  now  observe ;  this  officer,  ibe 
Attorney-General,  was  neVer  permitted  to  Imfo 
a  seat  in  the  House  of  Commons  till  the  time 
of  sir  Francis  Bacon.  He  is  no  officer  of  the 
House  of  Commons;  he  never  was  permitted 
to  sit  there  till  tbactime ;  and  out  or  the  ex- 
treme veneration  which  they  paid  to  the  graate«t 
of  mankind  (for  he  was  so),  they  permitted 
him,  for  the  first  time,  to  have  a  aeat  as  a  pri- 
vate member  to  the  House,  Now  where  have 
we  got?  He  has  no  longer  a  seat  in  the  Houae 
as  a  private  member ;  he  is  the  officer  of  the 
House  of  Commons:  that  power  which  is  pre- 
tended to  be  exercised  for  the  crown,  is  exefw 
cised  for  the  minister.  The  House  of  Con* 
moos  is  the  minister's;  for  be  would  not  be 
minister,  if  be  had  not  a  majority.  The  At- 
torney-General is  brought  in  by  bim;  the 
House  directs  the  prosecution :  whereas  the 
method  formerly  was,  that  the  Hou«e  of  Con- 
jDoos  used  to  addreis  the  crown,  lo  desire  ibe 
crown  to  order  the  Attorney -General  to  file  a« 
information,  or  to  prosecute.  Never  till  this 
time  did  the  House  think  of  directing  the  kiog'e 
officer  to  file  an  informatioa.  The  conse- 
quence happened  to  be,  what  at  the  very  time 
it  was  natural  to  foresee  would  happen.  The 
Attorney  General  pro9»ecuted  men  whom  be 
thought  innocent.  I  b«|^>ened  hy  ^^teallh  (I 
em  not  oft(>n  permitted  lo  he  tbere>--l  hap- 
pened by  stealth  to  ht»r  the  gentleman  m 
the  House  of  Commons  speak  a  languege 
which  no  man  could  mistake.  WhatiseuU 
P)ore,  on  one  of  the  prosecutiona  bmogbt,  tbe 
rote  for  it  was  either  resctnded,  or  some  healiitf 
▼ote  was  afterwards  pyit  into  the  Journals  et 
the  House  of  Commom,  for  having  auisad  • 
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proMeatioB  to  be  kougbt  miost  a  perauo  who 
vr«f  foiwd  to  be  iiuMMseiit.  Bere  is  a  dao^eriHis 
povf or  indeed  1  WJbo  may  not,  if  tkb  la  per- 
•niittod*  file  Ao  iarormatioD  a^iaattlift  aubjed? 
What  a  power  h  ibis  mi  tbe  liaada  of  a  midiator 
to  ruio !  lor  if  1  aoi  not  nuoed,  it  ia  the  gentle- 
man's inerey.  i  ihaok  hin  iwr  that  mercy  ; 
Air  be  might  e?«ry  term  file  an  informiLtioo,  if 
kf  f  leaaea. 

Now,  genllemen,  conaider  id  what  aart  of 
a  charipe  doea  lie  eojoy  tbeae  extraordioary 
fowera.  You  will  fiod,  that  aa  he  is  the  toat 
man  in  the  world  (I  apeak  not  of  the  man;  hat 
Ibe  «ifi€e)  that  oagUt  |o  he  iniated  with  4hcoe 
powera,  so  he  e^ioya  then  in  that  kind  of 
eharge  in  which  he  ahould  least  of  all  enjoy 
Ihem.  For^  eentlemeot  libel  aa  weU  aa  Atlnr- 
iiey-General  depends  ? ery  mudi  upon  the  mi- 
nister. Why,  dou't  we  aH  know  rery  well, 
4hat  they  who  were  pilk>ried*  for  iibel  in  the  bnt 
reign  are  peoaiooed  in  ibis  P  What  then,  is  this 
ibe  kind  of  charge  in  which  tbia  open  door  to . 
tfpppeasian  should  he  left  to  the  itllorney-Oe- 
tteral  «Bd  to  the  miniater  ?  it  is  net  lor  crimes 
againat  the  atate  that  tbia  power  interferes,  hot 
Iwr  partial  political  opiniona ;  and  tbe  man  who 
is  pilloried  or  imprisoned  to-day,  may,  for  the 
tame  actrhe  pensiooed  to-morrow,  just  aa  the 
hands  change.  If  this  party  goea  down,  it  ia 
libel ;  if  it  comes  up,  it  ia  aaerit  Is  it  in  this 
kind  of  charge  that  an  Attorney-General  ahoold 
ei^oy  all  theae  unjust  powers  f  I  need  not  bid 
vou  consider  and  reeollect  what  sort,  of  things 
bare  been  charged  as  Ubels :  there  is  nothing 
that  haa  not  lieen  so  cbarged.  8ermona,-— pe- 
litiops,— hooks  against  playiff— saying  thai 
BKHnry  wiir  corrupt  men,  nothing  but  barely 
mennoniog  the  effecta  of  money,-^all  bare 
heea  proaecuted,"  and  punished,  and  ears  eut 
off,  and  thoae  tbinga,  for  libels.  In  short,  gen- 
tbemen,  you  will  dways  find  (^our  memoriea 
wiM  go  back  eooogb  toT  find  it  without  reading) 
that  whatever  ia  contrary  to  the  inclinations, 
interests,  or  even  tbe  vices  of  a  minister,  haa 
always  been,  and  ever  will  be,  cbarged  as  libeL 
Even  St  this  time,  if  the  Attomey-Oeneral'a 
friend,  Mr.  Rigby,  had  been  Attorney -Geneml, 
or  to  direct  the  Attorney-General  to  file  infer- 
mationa  for  Ubela,  the  present  Speaker  of  the 
House  of  Gommona  would  have  been  aoenaad 
of  a  libel,  for  recommending  mconomy  to  the 
crown.  We  know  that  he  would ;  and  there 
ia  nothing  extraordinary  that  a  Speaker  of  the 
•House  of  Commona  ahonld  have  an  informa- 
tioa  car  ^ficio  filed  againat  him  for  a  libel.  The 
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•  Thia  allodea  to  Dr.  Shebhcare.  In  Ibe 
iwport  of  Mr.  Grenville's  Speech  en  Febroary 
^,  17fi9,  againat  tbe  motion  for  expelling  Mr. 
Wilkes,  it  IS  noticed  that  Dr.  Shehboai«  waa 
taken  up  nnder.the  anthorlly  of  a  general  war- 
nnt^Bom  a  aacratary  of  atate,  dUed  JIannary 
lSth,.1968,  drawn  up  in  the  aame  tennia  with 
those  ol*  the  wansot  against  Mr.  Wilkes. 

t  So9  «he  Caaea  of  Sacbeveral,  vol.  16,  ^. 
t ;  of  the  Seven  Bishopsi  toI.  IS,  p.  188,  and 
iOf  Pryim^v<d,8,  p«Afil« 


Speaker,  Wtltiaros,  bad  one  filed  against  him 
for  publishing  the  Journals  of  the  Uouse.^ 
The|'  are  now  wiser,  indeed  that  case  haa 
been  scouted. 

Jf  then,  gentlemen,  these  considerationa 
shooM  make  you  careful  and  attentive  in  a 
trial  upon  a  praseculion  of  this  kind;  tbo 
freytcncy  of  prosecutioM  for  libels,  I  suppose, 
ahoadd  add  to  yonr  care  and  attention.  For, 
gientlemen,  when  iM  k  that  libels  are  most 
iveooeotr  When  is  it  that  prosecutions  for 
libels  have  been  OMiat  frequent  f  Have  they 
been  wider  the  best  governments,  nader 
the  beat  administmlioos  (lor  gavemasent  ia  a 
word  abuafd:  I  mean  under  the  ministors)* 
Have  they  been  aoost  frequent  nnder  tbe  best, 
or  alwaya  under  tbe  worst  ?  it  is  only  bad  man 
ibat  will  pocase  the  good :  good  men  don't  ae« 
cuae  good  ihinga :  notwhhstandiag  which,  yoa 
will  Sad  that  under  the  beat  admioiatranona 
there  are  few  lihda,  and  much  fewer  proaecn- 
liana ;  and  under  tbe  worat  adoMiiistratiooa  yoa 
will  alwaya  find  them  swarm.  Whether  it 
happens  that  under  the  worst  adminislraliona 
(for  there  ia  always  IbMy  with  wickedness)  tbo 
mtjuster  is  so  foolish,  as  that,  not  attending  to 
the  principlea  of  the  person  recommended  to 
him,  he,  by  mistake,  choses  a  good  Attorney- 
General,  who  haa  akill  to  discover  and  honeaty 
to  pursue  these  crimes  which  are  detrimental 
to  aooiety ;  or  whetlier  it  happens,  that  a  good 
miniater  chuses  a  hsd  Attorney-General,  who 
haa  no  honour  or  understanding  to  care  for  or 
to  discover  their  evil  tendency,  andtberefero 
.does  not  pmseeuie  at  all ;— but  so  it  bsppena, 
that  under  a  good  miniator  there  are  no  prooo- 
cuttans  for  lih«d,  nnder  a  bad  miniater  you  meet 
with  little  elae. 

Gentlemsn,  if  the  general  nature  of  thia  kind 
ofproaecutioocalla  tor  your  particoUr  atton- 
tioo,  tbo  particular  uofeiraeasof  this  prosecu- 
lion  more  strongly  demamlait.  Gentleaseq, 
you  will  be  pleaatd  to  re»eoiber,  tbst  the  ad- 
vertiaemcnt  which  is  now  brought  hsfore  yon 
was  published  on  the  9(h  of  June  J776.  Ob- 
serve, too,  fi  hat  is  tbe  charge.  Not  aay  harm 
that  it  baa  doae ;  no,  but  only  a  taodencv.  The 
charge  of  tbe  libel  ia  a  tendency  to  excite  sedi* 
tioo ;  a  tendency  to  alienate  the  miada  of  hia 
m^eaty's  aulyecta;  a  teadeney  to  do  a  great 
many  oth«*  had  tbaigs :  i  do  not  recollcat 
them,  nor  care  about  diem.  What!  o»metwo 
years  mid  a  fuarier  aAerwards  to  proseooto  for 
a  tendency  (not  actual  miaohief,  bqt  a  tendency 
to  miBcbie£)  It  waa  aa  dangercuw  a. thing, 
that  It  was  auieredr  to  raga  and  haTe  ita  fuU 
influence  without  any  check  or  coatroul )  ami 
then  two  yearn  aAer  (when  ita  tendency  nsuat 
long  sinca  have  oeaaeii)  comes  the  pfosecutioa 
to  check  the  tendency !  I  halievc  no  ^rand 
jury  wonhl  ha«o  fennd  o  biH  for  this  nroaacn- 
lion  at  this  diHanoe  of  timei  nay,  1  heliaeo 
that  all  the  judirea  of  the  iUng'a-lMVioh  wouhl 
not  havo  done  it.  The  Attorney 'Ocneval  waa 
well  avrare  ef  this  oh|ection  Jipon  the  trial  of 
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the  first  printer.    <*  Wby  not?"  nit!  the  At- 
'  torne^-GeDeral— <<  Will  ibiiy  tay,  that  that 
which  was  a  crime  in  1775  is  no  crime  in 
1777?    Will  folly  say?"— Why,    what  will 
not  folly  say  ?  Folly  will  say  any  thing;:  and 
what  wonder?  when  even  a  man  of  his  natoral 
good  understand! og^t  i^  placed  in  bis  peculiar 
situation,  is  often  obliged  to  say  what  a  mode- 
rate folly  would  blush  at.    <*  Was  it  a  crime," 
says  he,  **  two  years  ago,  and  is  it  no  crime 
DOW  ?"  That  is  not  the  question :  hut,  whether 
it  should  be  prosecuted  now,  after  two  Tears 
delay  ?  That  was  the  question  which  he  should 
have  spoken  to.    And  would  that  be  thought 
so  ridiculous  a  position  to  be  heard  in  a  court 
of  common  law  ?  You  all  know  very  well,  that 
.  a  simple  contract  debt  cannot  be  recovered  after 
six  years  is  suffered  to  elapse.    Now,  will  folly 
say  of  that  money,  and  the  benefits  of  it  which 
a  man  has  enjoyed  for  six  years,  was  it  a  debt 
•ix  years  ago  and  is  it  no  debt  now  ?  No ;  no 
roan  will  pretend  that  the  debt  is  not  accumn- 
lated.    But  what  then  ?  Jf  you.  have  suffered 
that  time  to  pass  by,  yon  shall  not  sue  for  it 
now.    So  the  unjust  possession  of  an  estate  for. 
forty  or  sixty  years  (according  to  the  rules 
whicb  the  Courts  have  laid  down)  the  unjust 
possession  of  an  estate  qnieU  the  possession. 
Whatthen,does  it  become  just?  Have  I  robbed 
another  family  for  so  many  years;  retained 
the  principal  and  the  income;  and  does  it  now 
become  just?  No,  but  you  shall  not  recover  it ; 
the  door  is  shot  against  yoor  suit.    Appeab 
for  felony,  for  rape,  and  for  murder,  they  must 
be  brought  within  a  year  and  a  day.    Jf  yoo 
let  alip  that  year,  you  shall  not  prosecute. 
What!  Does  it  cease  to  be  felony?  Does  it 
cease  to  be  rape?  Does  it  cease  to  be  murder  ? 
No;   there   never  was  any  such  folly  that 
said  that ;  no  folly  ever  said  it:  but  the  law 
says.  You  shall  net  prosecute:  you  have  lost 
your  time.    But  there  is  still  a  stronger  cir- 
cumstaoce  coDeeming  this  doctrine,  which  I 
k>Te  best,  because  it  came  from  the  gentleman 
himself.    The  estate  of  a  man,  the  most  eb- 
oexMua  for  the  blackest  treason,  by  an  act  of 
parliament,  was  proposed  to  be  restored  to  the 
son.  .1  rejoice  that  he  has  it:  but  theargu- 
noeat  of  this  very  gentleman  was,  that^*«  ob- 
liTioo  eught  to  pass  orer  it :  it  was  treason,  to 
be  sure;  but  it  was  twenty  years  ago."    Good 
God!  if  twenty  years  shall  prescribe  against 
treason,  or  ailence,  or  pot  oblivion  upon  it ;  if 
forty  yean  possession,  for  a  large  landed  estate ; 
if  six  y^ars,  for  a  simple  contract  debt;  if  one 
year,  for  appeal  in.  cases  of  rape,  fetony,  or 
murder ;  what  shall  not  the  mere  tendency— 
(not  actual  niisohief).-bnt  the  mere  tendency 
-ef  an  insignificant  Ubel  in  a  new»-paper  (if  it 
was  a  libel;  but  it  is  not)  what,  shall  not  that 
be  permitted  a  two  yean  presoription  ?  I  shall 
have  othem  besides  foUy,  I  believe,  think  with 
me  in  this  question. 

Bttt,  gentlemen,  whether  it  shall  be  prose- 
eotedor  not,  the  hardship  is  equal  to  me.  I 
do  not  say,  that  it  is  absolnte  law  that  it  ahonid 
•ot  be  pnaecttted ;  for  this  haa  ner er  been  ad- 
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judged  :  indeed  the  case  has  never  happened 
before.  The  Attorney-General  has  produced 
no  precedent  of  such  a  prosecution  as  this;  be 
can  produce  none  to  you.  But  I  desire  the 
Attorney-General  to  remember  what  I  now  sty 
to  you  and  to  the  Court.  1  say,  that  this  abuse 
of  his  power  and  prerogative,  and  of  his  unjoit 
claims,  will  'cause  some  method  of  quietio^ 
men  in  respect  of  libels,  as  men  have  beea 
quieted  in  respect  of  possessions  a^mst  the 
crown.  It  will  be  necessary :  for  it  will  be 
considered  that  the  nature  and  the  effecrt  of 
the  charge  of  libel  have  been  very  considerably 
changed  in  the  present  time.  The  charge  of 
libel  now  affecto  both  Houses  of  Parliament. 
Privilege  is  gone ;  expulsion  may  be  the  con- 
sequence ;  incapacitaUon  follows !  To  what  tre 
they  exposed!  I  cast  my  eyes  by  accident  to- 
wards one — 1  beg  the  gentleman's  pardon-- 
there  site  near  the  judge  one  of  the  most  dii- 
tinguisbed  membere  of  the  Honse  of  Com* 
mons  \*  he  is  as  liable  to  an  information  for  t 
libel  as  I  am  at  this  minute.  In  his  book,  ia 
his  book  the  charge  of  murder  is  as  completely 
made  as  in  my  adrertisement :  it  is  Utehr  pub- 
lished in  his  Letter  to  the  Freemen  of  Brittol : 
he  irtands  as  liable  to  be  expelled,  to  be  puniflh* 
ed,  to  be  ahut  up  from  society  as  a  mad  dog  u 
I  do,  and  with  the  same  pretence.  Gentle- 
men, there  are  now  jreat  officers  of  state  wbom 
I  know  to  be  more  liable  to  a  prosecution  for 
libel  than  I  am ;  who  hare  written  what  bu 
much  more  the  aspect  of  a  libel,  than  any  tbisfr 
to  be  found  in  ray  adTertisement ;  and  which 
may  be  proved  against  them  by  the  same  ntn 
that  has  proved  my  publication.  It  ii  Irue, 
those,  who  are  not  concerned  in  the  Gssette, 
may  at  present  fasTe  left  oflT  the  practice:  but 
what  signifies  that?  The  Attorney- GenerslwUl 
tell  them,  that  the  number  of  years  signioei 
nothing:  it  is  folly  only  that  will  saytbtt; 


crime  then;  Gentlemeto,  I  must  beg  yon  ptr- 
ticularly  for  your  own  direction  to  omrre  the 
strong  reasons  against  this  prectioeof  briogiDg 
a  prosecution  for  a  libel,  long  after  the  came 
ofthe  charge  was  given.  Consider  the  chsogtf 
which  are  mSde  both  in  the  persons  chsrged, 
and  the  appearance  of  change  which  there  may 
be  in  the  thing  charged.  A  man  hereafter  to 
be  charged  with  an  ofience  so  uncertain  as  t 
libel,  may,  thinking  himself  in  perfect  sceunty, 
change  his  situation ;  which  he  would  not  have 
done,  if  he  had  known  that  there  waa  a  proij 
ention  for  libel  hanging  over  his  head :  and 
perhaps  the  Attorney-Generel  would  not  have 
brought  that  prosecution,  if  he  had  not  cbaDg«l 
his  sitnation,  and  thereby  made  himself  f  al- 
nerab^e,  who  was  not  so  before^  Why,  s  bimi 
might  have  had  a  wife  and  children  aince  tae 
puUioation  of  thia  libel;  and  it  is  known  tbst 
to  ha? e  them  is  called*-''  giving  hoatages  ta 
fortnne."-*A  man  might. hare  giyen  host^ 
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to  fortuqe,  mnd  then  oomct  a  ? indictive  Attor- 
ney-OeDeral  and  drsK*  him  away  froin  hit 
peaceful  family  and  fire-side,  drags  him  away 
for  a  libel  written  ten  years  ago :  for  he  has 
drawn  no  line!  Is  this  to  be  borne?  is  this  to 
be  suffered  ?  I  thank  God,  that  is  not  mj  aitna- 
tioD.  There  is,  however,  a  change  in  my 
situation ;  but  of  that  I  shall  say  nothing ; 
though  I  firmly  believe,  that  that  change  m 
my  situation  caused  this  prosecution:  and  you 
yourselves  shall  consider.  It  is  now  two  years 
and  a  month  ago,  or  thereabouts,  upwards  of 
two  years  ago,  that  this  advertisement  was 
published.  They  were  very  sore  at  it ;  it  was 
considered  as  an  affront  by  those  who  were 
glad  that  the  men  were  kifled.  However,  of 
them  I  know  nothing;  I  have  not  accused 
them.  A  prosecution  was  soon  after  com- 
menced against  the  printer  who  has  here  been 
evidence  afl^inst  me ;  and  it  stopped :  he  heard 
no  more  of  it ;  it  went  fast  to  sleep,  and  was 
taken  op  agaiu.  When  P^lmmecliately  after 
it  was  known  somewhere,  that  I  had  (after  an 
interval  of  twenty  years)  entered  again  into 
commons  at  the  l^emple,  m  order  to  do  that  for 
others  which  I  am  now  brought  here  to  do  for 
myself.*  Then  re-commenced  the  prosecn- 
tion  ;  then  am  I  become  a  libeller :  but  it 
sleeps  till  then ;  it  was  brought  again  fresh 
uto  life  bjr  that  act 

Bat  besides  this^  gentlemen,  there  is  a  great 
change  not  only  m  the  person  charged,  but 
there  is  a  great  change  also  in  the  appearance 
of  the  thing  which  is  charged  to  that  person, 
by  length  of  time.  This  advertisement  was 
written  in  a  time  of  profound  peace.  A  civil 
war  has  since  taken  place:  much  blood  has 
been  shed :  much  miscnief  of  all  sorts  has  been 
suffered ;  and  I  wish  I  could  say,  that  there 
was  not  much  more  in  prospect.  You  cannot 
yourselves  therefore  easily  put  back  your  minds 
to  that  situation  in  which  they  would  have 
been,  bad  the  prosecution  followed  close  upon 
that  publication.  You  cannot  recollect  the 
dates  when  certain  proclamations  issued ;  you 
cannot  recollect  the  dates  when  certain  injuries 
took  place:  unless  one  made  it  his  particular 
study,  there  is  not  one  of  you  can  tell,  whether 
this  act  passed  at  this  time,  or  this  proclama- 
tion at  that  time.  If  there  is  one  of  yon  who 
can  recollect,  you  will  find,  that  all  those  mea- 
sures which  Uke  place  against  rebels,  have  all 
been  since  that  advertisement  General  Gage, 
whom  I  subpoeuaed,  and  who  would  not  attend 
you,  who  says,  that  he  is  gone  away  to  Ger- 
manjTt  he  should  have  proved  to  you,  that  he 
published  a  proclamation  in  which  he  gives 
notice  to  the  Americans  themselves,  long  after 
this  affair  at  Lexington  and  Concord.  He 
gives  them  notice  to  come  in,  and  warns  them 
not  to  do  SO' and  so,  otherwise  they  shonld  be 
oonttdered  as  rebels :  it  was  not  therefore  known 
that  they  were  considered,  in  America,  as  re- 
bels till  that  proclamation  came.  Thaipro- 
olamation  was  to  work  some  effect:  it  must 

^  See  the  Note  in  p.  689. 
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either  be  intended  to  make  them  rebels  who 
were  otherwise  not;  or  to  make  them  known 
to  be  so,  who  were  so.  If  they  did  not  in 
America  l^ow  that  they  were  rebels,  till  that 
proclamation  came,  how  should  I  here  in  Eng- 
land know  it  long  before  that  proclamation  did 
o^ne?  There  is  a  great  change  in  the  appear^ 
ance  of  this  advertisement  brought  forward 
for  prosecution  now,  from  what  it  would 
have  had  to  your  minds  at  that  time.  This 
you  are  bound  to  consider.  Indeed  it  was  said 
from  the  bench,  on  the  trials  of  the  printers, 
that  this  advertisement  blamed,  and  censured, 
and  libeUed  **  all  the  measures  of  government" 
-^(relative  to  America,  1  suppose).— Alt  the 
measures  of  government!  Not  the  measures 
that  happened  since  the  publication  of  it,  surely ! 
and  if  they  can  find  in  that  advertisement,  that 
it  Censures  all  the  measures,  before,  I  will  be 
content  to  lose  a  verdict  You  will  not,  gen- 
tlemen, for  you  must  not,  take  it  upon  what 
that  gentleman  says,  what  I  meant  and  what 
I  thought  If  you  can  make  out  that  meaning 
firom  the  advertisement,  then  do  it;  but  you 
will  find  no  word  hinting  at  or  censuring  any 
man  or  any  measure  but  that  one  measure  of 
the  Americans  being  put  to  death  by  the  troope.. 
If  you  can  find  in  that  advertisement  any  name 
hinted  at  or  allnded  to,  or  any  thing  of  that 
kind,  the  Attorney-General  will  be  much 
obliged  to  yon;  for  he  cannot.  If  he  could, 
he  would  have  shewn  yon  in  which  part  it  was. 
He  would  have  said.  Here  this  measure  is  al- 
luded to;  there  thai  great  minister  of  state  is 
alluded  to.  He  has  not,  nor  can  do  tliat :  he 
has  a  ueply  coming  forward,  and,  if  he  can  do 
it,  he  Will  do  it  then.  Therefore,  gentlemen, 
yon  see  that  that  might  be  a  libel,  if  it  was 
written  now,  which  was  not  a  libel  at  the  time 
when  it  was  written.  Gentlemen,  1  don't  mean 
thatmjf  advertisement  would  be^a  libel,  if  it 
was  written  now.  I  know  the  contrary  well ; 
and  so  well,  that,  if  it  is  become  a  doubt  in  this 
country,  that  it  is  a  seditious  libel  against  the 
king  and  the  government  to  charj^e  the  troops 
with  murder,  I  will  write  it  again  and  again. 
If  it  is  not  a  question,  then  I  am  satisfied ;  but 
if  it  is  made  a  questbn  In  this  country,  that  no 
man  shall  charge  a  soldier  with  murder  with- 
out being  guilty  of  a  seditions  libel  against  the 
king  and  the  government,  then  I  will  go  into 
prison  for  life:  for  I  will  re^larly  charge  the 
King's  troops  with  murder  (if  they  put  meu  to 
death  unauthorized  by  the  law)  mfularly  and 
constantly :  and  so  1  would  do,  if  they  made 
the  punishment  death.  Gentlemen,  if  the  ad- 
vertisement had  the  aspect  of  a  libel,  it  should 
have  been  prosecuted  as  soon  as  it  was  pub* 
lished,  that  so  the  mischievous  tendency  of  it 
might  have  been  prevented,  and  that  fair  play 
might  have  been  done  to  me,  and  that  you 
might  not  come  to  try  an  advertisement  for- 
getting that  the  advertisement  preceded,  and 
did  not  follow  the  rebellion.  But  if  the  Attor- 
ney-General has  passed  his  time,  I  ought  then, 
gentlemen,,  as  in  all  other  cases  by  law  1  should 
ave,  to  have  the  benefit  of  the  nult  of  my  ad- 
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f  enaiy.  1  ouglit  ooi  hy  bis  neglect  ana  froft 
to  be  put  Into  a  worse  sitimtioo  than  1  shonli 
have  been,  if  he  bad  done  bis  duty.  But  the 
Aitorn^-GeD«rel  said  at  fitat,  in  excuse  for 
that,  tbat  it  was  owing  to  an  aceiilenl.   If  trve, 

00  maeb  the  more  fbrtuaaie  for  tiie  defeudaal. 
Bnt  bow  appears  itf  How  <lo6s  it  appear  llyit 
it  happened  by  an  accident?  Is  tbal  to  be  so 
flatly  taken  up,  npoa  the  Mtomey^General's 
just  hinting  it?  What  was  the  accident?  Has 
be  proved  it?  has  he  naaMcl  it?  He  cannot 
name  it.  Let  him  aocooat  for  it.  1  heard  the 
late  Attomey^General  (the  present  Chief  Jus- 
tice of  the  donfmoii-Pleas*)  declare,  tbat  it  was 
bis  doty  to  account  for  bis  conduct  in  bringing 
tbat  prosecoti«>n  against  the  letter  of  Junius; 
trhicb  waa  brought  quick  loo,  not  in  this  man- 
ner. He  said,  it  was  bis  duty  to  account  why 
he  took  one  printer  before  another ;  because  he 
looked  upon  himself  in  filing  informations  to 
be  exercising  a  judicial,  ofliciai  power,  and  not 
nwrely  an  advocate  at  tbe  bar;  be  thought 
faiouelf  bound  to  justify  bio  condnct.  Let  tbe 
Attorney-  Generai  teH  ua  tbe  accident.  I  know 
aomething  more  of  the  re^  commencement  of 
tbe  prosecution  than  ho  thinks  1  do ;  and  a  very 
strange  circnmatance  it  was  that  brought  it  to 
ny  knowledge;  however,  1  don't  think  I  want 
.tbat  But  tbal  ia  not  all.  An  accident,  be 
aays,  prevented  tbe  proaecntion  at  tbe  time 
when,  be  miist  acknowledge,  it  ongfat  ta  have 
been  promeoted.  Aye,  but  there  is  another 
aoddent.  What  is  the  accident  which  baa 
happened,  tbat  makes  it  be  prosecuted  now  ? 
There  are  two  accidents.  He  has  only  just 
hinted  one  of  them  (he  has  not  told  yon  what 
that  is) ;  bnt  he  is  totally  silent  about  the  other. 
What  is  the  accident  tbat  makes  it  to  be  pro- 
aacnted  now,  at  the  distance  of  two  years? 
You  see  there  is  one  accident  which  caused  it 
net  to  be  proseeuled  at  first,  in  a  proper  thee; 
there  is  another  accident  thai  causes  it  to  be 
prsaonnted  at  an  improper  time.  He  is  bound 
to  jnstifv  himself  (not  only  to  yon,  bnt  to  every 
nmn^ :  ne  is  booiMl  to  tall  you  both  sccidenta. 

1  believe  be  will  explain  neither.  Genllemen, 
I  am  aorry  to  take  up  so  UMieh  of  yenr  time. 
1  protest  upon  my  honour,  it  is  not  to  gain  a 
verdiot  for  myself:  I  have  buaineae  to  do  tbat 
will  take  me  up  much  moK  tisae  than  the 
judges  dare  to  confine  me  on  this  charge.  I 
ana  already  a  prisoner:  1  have  been  a  urisoner 
in  my  own  room  much  longer  than  they  will 
chose  te  imprison  me.  They  will  take  care. 
The  doetrioes  ooacerning  libel  have  now  risen 
to  snob  a  height,  that  they  call  lor  some  re- 
medy ;  and  they  will  have  it.  Tbe  coming 
necessity  of  the  times  will  produce  it:  and  if 
we  shall  not  have  it  from  jusiiee  and  honour, 
we  shall  have  it  from  necessity. 

Gentlemen,  there  are  many  other  unfair 
pmctioes  iw  this  case,  besides  tbia  deby  of  pro. 
aeontion.  Observe  how  it  comes  on.  The  At- 
torney-General takea  the  piintera  first.  Why 
net  take  the  author  first  f  He  has  add  indeed, 

•SHr  William  Ik  Giey. 


Proceedimp  ugaind  Jqhn  Homty  ||Wf 

that  though  it  was  signed  (and  he  mahfsrthat  m 
great  piece  of  impudence)  he  baa  aaid,  that; 
thongb  it  is  signed  with  mv  name,  it  waa-» 
*«  as  iascmtabie  and  impowible  for  him  to  fol* 
low  it,  as  if  the  naase  bad  Hot  been  put  them.'* 
Theae  are  tiie  very  words  s  <*  as  mscrutable  aisil 
impossible,  ss  it  my  name  bad  nm  been  par 
there."— Now,  what  mid  tbe  evidence  that  be 
brought  to  you  ?  He  told  you  that  he  bad  nevef 
refused ;  that  he  had  never  beea  asked ;  that 
they  bad  never  made  thealigbtest  enquiry  aUcr 
the  author.  Now  1  appeal  to  your  own  con* 
sciences :  is  there  a  man  in  this  court  that 
doubts  whether  tbe  Attorney-General  doubted 
or  not  that  I  wrote  that  advertiaeanent  ?  \9 
there  a  man  in  this  court  thinks  so  basely  and 
so  meanly  of  roe,  that,  having  signed  my  name 
to  an  act  of  that  kind,  and  paid  (sa  I  will  prove 
to  you)  the  money  to  the  banker;  is  there  a 
man  in  this  court  tbst  doubu  that  tbe  Attorney 
General  would  have  found  a  difficulty  to  come 
at  me  ?  There  is  none  of  you  tbat  can  believe 
what  be  says  in  that  respect :  judge  then  of  the 
rest.  Gentlemen,  he  took  the  printers  first. 
I  will  tell  yon  why  be  did  tbat :  it  was  to  gain 
tbe  inflnence  of  a  verdict.  He  meant  to  take 
me;  he  did  not. think  it  ioscrotsble  or  impos- 
sible. After  be  bad  gained  the  influence  of  a 
verdict  on  tbe  printers,  then  he  ciomes  to  tbe 
author.  Tbe  question  now  comes  with  a  pre- 
jwiioe  before  yooi  A  jury  baa  determined 
upon  it,  baa  declared  it  to  be  a  crime.  Vky 
Uod !  where  ia  his  hodbur  and  his  conscience  f 
Bnt  he  saya,  tbat  be  did  not  know  the  author. 
He  did  know  it;  he  was  in  possemion  of  tbe 
proof  before  be  tried  one  single  nrinter;  and 
therefore  the  printer,  who  is  now  the  evic^dee, 
was  iiot  brought  on  to  trial.*  Tbe  informatkio 
was  filed  agamst  him,  and  he  withdrew  hie 
plea,  upon  an  agreement  with  tbe  Attoniey. 
General;  thinking  perhaps  (yon  may  auppaae) 
tbat  I  should  pkiy  him  Some  cunning  trick,  and 
'sink  the  evidence.  I  mention  this,  becaiiao  it 
has  f^een  thrown  out,  as  if  I  had  escaped  fram 
tbe  power  of  the  Houae  of  Gemmons  for  want 
of  evidence.  Tbe  gentlemen  (looking  at  the 
Attorney  and  Bolicitor-Geoeral)  know  the  ease 
better ;  they  know  better.  I  know  the  gentle- 
men and  their  nnderatandingw-^Tbey  boovr 
bow  I  escaped;  and  I  will  tell  yon  presently. 

But,  gentlemen,  he  takes  tM  pnnters  met ; 
and  wbich  printer? — He  who  pnnted  it  last  of 
all  the  othera.  Now,  why  did  lie  take  him 
firrt^  I  will  not  tell  you  myaelf,  but  the  printer 
sbsll  tdl  you.  He  was  a  stranger  to  me,  and 
he  writes  to  me  this  letter— '*  Tbe  prinieref 
the  V¥biteball  Bvening^Poat  presents  bis  moot 
respectful  complimenU  to  Mr.  Homoi  and 
takes  the  liberty  of  sending  Mr.  Hoiim  a  copy 


•  *«  The  iashion,  now  (a.  d,  1764)  wvrf^ 
doeittg  (for  tbe  first  time  since  the  Revolntien) 
of  proceeding  against  printers  after  the  antlier 
is  knowui  breatbea  a  apirit  of  nersecntion  (I 
may  say  cmelty)  hardly  to  oe  endufed/* 
Letter  ooncemiog  Libda,  WnrMitii  Seisure 
of  Papers,  fcc 
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•f  Ibe  tofiNinttioD  filed  agtiiwt  biui  for  pub* 
lithiflff  tbe  advertiMiDeot  tigMd  by  Sir.  Home, 
OD  bebalf  of  tbe  Conelitalioiial  Society ;'  and  as 
the  printer  baa  great  reaabn  to  believe,  from  bis 
lifiog  ID  MiddleseXy  that  administratioo   will 
anake  their  first  attack  upoo  him,  as  they  (pe* 
MeraHy  deem  themselfes  sureof  a  jury  in  that 
coaoty,"  te.— Geotlemeo,  that  was  tberea- 
aoD  why  they  took  tbe  printers  first,  and  that 
printer  first:   and  (which  is  a  yery  singular 
thing)  though  they  convicted  that  printer,  they 
have  nerer  brought  him  on  to  judgment.    But 
Mr.  Attorney-General  said  (and  I  had  like  to 
bare  forgot  to  mention  it)  that  he  did  not  know 
thai  1  was  the  author.     1  have  proved  to  you 
that  be  did  know  it   befoK  tbe  trial  of  the 
printers.    Common  sense  shews  to  you  that  be 
did  know  it,  and  had  evidence  against  roe.  But 
then,  I  suppose,  he  will  say,  he  did  not  stop 
the  trial  ot  tbe  printers,  tiecanse  that  would 
have  caused  a  delay.— It  would  have  caused  a 
deUy!  What,  after  staying  two  years  unrea- 
aonahlv  and  unjustly  ?— It  would  have  caused 
the  delay  of  a  term  to  take  the  author  first,  and 
give  biro  fair  play.    Will  be  by-and-by  say, 
that  he  did  not  stop  the  printers'  trials,  and  bring 
me  on    first,  merely   to  avoid  delay?   The 
printers  would  have  been  much  obliged  to  him 
for    the  delay ;   the^  wished  and  desired  it. 
They  offered  him  evidence.    I  told  this  hopest 
man  (whose  face  I  never  saw  before)  when  he 
came  to  me — (for  tbe  printers   were  not  de- 
fended in  tbe  manner  1  wished  them  to  be  de- 
fende<t ;  tlie  little  advice  I  gave  was  not  fol- 
lowed>^amoogst  the  rest  I  toM  this  printer  of 
the  Whitehall  fivening-Post,  that  1  did  not  be- 
lieve  he  could  escape  being  tried  first ;  but  1 
told  him  he  should  send  bis  attorney  to  tlie  At- 
torney-General, and  make  excuses,  and  beg 
and  pray  that  he  miirht  not  then  be  brought  on 
to  trial,  but  stay  till  after  the  London  juries 
had  tried  the  cause ;  and  I  advised — (we  bad  a 
meeting ;  i  forgot  to  ask  the  witness  tbe  ques- 
tion)—-ind  i  then  advised  that  printer  who  was 
the  evidence,  that  the  London  printers  should 
endeavour  to  press  on  their  trials;  and  urge 
that  Buspenee  was  worse  to  them   than  any 
thing  that  could  follow  a  conviction;  and  that 
the  Middlesex  prmter  should  beg  for  delay.— 
Not  tliat  the  Attorney-General  might  be  im- 
posed upon : — n^ ,  it  would  have  been  nothing 
but  juat  and  reasonable :— but  because  i  would 
either  cover  a  man  with  shame,  if  he  refused 
it,  or  at  least  (and  so  far  kindly)  prevent  liim, 
if  possible,  from  exposiog  himself,  by  pretend- 
ing that  nil  this  is  the  natural  course  of  acci- 
dent!   that  it  was  done  to  avoid  delay  ;  that  it 
was  integrity,  honour,  purity,  and  conscience. 
— However,  1  could  not  prevail:  so  great  Is 
the  influence  of  that  gentleman's  office,  and 
those  connections  which  it  causes.    Though 
the  printer  was  eager  for  it,  his  attorney  ssiil, 
**  No ;   I  can't  be  concerned  in  the  cause ;  1 
would  not  for  &00L  I  can't  speak  to  the  Attor- 
ney-General ;  for  God's  sake,  get  another  at- 
torney/'-^** No,  8tr,  I  don't  mean  that  you 
^oold  hMe  a  cUent :   I  mentioned  it,  thiiduog 
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yoa  conld  have  noobjcotion  to  go  to  the  Au 
torney-Getteral  and  pray  dHav,  till  after  tbe 
other  printers  had  been  tiieu ;  yonr  client's 
wife  is  near  bemg  brought  to-bed."— So  tba 
Middlesex  printer  was  tried  first,  and  a  verdici 
gained.  1  did  not  wonder  at  it :  I  eznectedt 
it.  Gentlemen,  though  this  was  an  aeeident,  I- 
must  beg  yon  to  obsem  it  is  an  accident  wbick 
has  always  occurred.  For  in  the  case  of  thai 
letter  of  Junius  which  was  prosecuted,  the  first 
person  prosecuted  was  Almon  (who  was  not  the 
publisher,  but  had  sold  it  at  his .  shop>  wbOi 
liveil  in  Westminster.  Here  too  was  tbe  i 
accident ;  and  it  had  tbe  same  < 
except,  indeed,  that  in  that  case  tbe 
juries  recollected  themseTves ;  and  though  theyb 
bad  a  verdict  of  a  Middlesex  jury,  tbe  Londoi» 
juries  cast  it  out.  There  was  however,  a  strug«% 
ffle  in  their  verdicts :  there  was  something-*- 
but  I  will  not  enter  into  that  now :  they  woulit 
not,  however,  suffer  their  minds  to  be  entirely 
influenced  and  affected  by  the  prior  Terdict  so. 
obtained.  A  gentleman  who  was  a  juryroau: 
upon  that  occasion  in  Miildlesex,  is  now  a  ba- 
ronet,* and  of  great  consequence  at  the  India* 
boose.  Gentlemen,  if  you  make  yourselves 
useful,  there  is  a  better  track  open  to  yon  than 
the  honourable  and  jnst  gains  of  yonr  pro«' 
fession.  You  will  observe  then  that  the  same, 
accidents  always  reluni,  and  they  are  never, 
explained. 

Gentlemen,  there  is  one  part  of  thetreatmeoi 
of  me  in  thin  prosecution  that  1  think  I  have  m 
right  to'oomplain  of  as  man  to  man.  I  vavet 
them  no  trounle  ;  I  made  no  objections ;   Ijen 


quested  when  tbe  jury  wss  struck,  from  the  So- 
licitor of  the  Treasury  (before  witness)  I  tokL 
him  1  lived  in  tbe  conntry,  that  I  was  always 
at  home — I  desired  he  wotdd  save  me  uo.neceB-> 
sary  trouble,  and  that  he  would  do,  as  men  saj 
to  the  executioner.  Do  your  office  like  a  gentle^ 
man.  Ho  seemed  to  m  well  ditposed  towards 
it,  and  treated  me  with  great  civility  and  com^ 
plaisance.  I  desired  him  to  present  my  com* 
pliments  to  the  Attorney-General  fand  thatiC 
be  would  not  do  thato^ce  for  me,  I  wnuki  da 
it  myself)  and  desire  he  would  let  me  know  on. 
what  day  he  would  cbnse  to  have  the  trial. ^ 
The  solicitor  promised  roe  be  would.  He  kept 
me  upwards  of  a  fortnight,  never  letting  me, 
know  that  it  would  or  would  not  be  tried.  He. 
kept  me  till  seven  o'clock  at  night  tbe  day  be- 
fore tbe  last  day  of  tbe  sittings,  nncerUin  whe* 
ther  1  was  to  come  here  or  not  tbe  nex|  morn- 
iog.  What  was  the  consequence  ?  I  bad  told  hint, 
the  consequeoce.  J  had  a  witness  to  send  for  one 
hundred  and  fifty  miles,  1  sent  for  him,  and  i 
have  again  brought  him  (I  am  ashamed  of  the. 
trouble  I  gave  the  gentleman,  a  stranger  to  me,, 
I  never  saw  him  till  now)  I  gave  him  the^ 
trouble  to  come  and  to  go  back  two  hundred 
and  eighty  miles.  The  person*-(8nd  it^s  not. 
a  common  person,  n  porter,  or  messenger  that 
can  be  sent  with  a  suopoNia,  when  you  do  not 
know  whether  the  witness  will  come  or  uotj^- 
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I  was  Ibveed  to  send  hioi  the  same  way.  Tbe 
flMicitor  for  the  Trearary  knew  it;  yet  he 
never  woald  let  me  koow  tiH  last  Taefday 
sight  (last  Tuesday  afternoon  h  suppose  vajf 
firiieitor  knew  i^  wbeo  the  trial  would  eome  oo. 
My  witness  was  forced  to  go  back  and  oome 
sffain.  Now,  what  is  yonr  verdict,  (suppdse  it 
IHeased  tbe  Attomey-Oeneml  to  g^o  on  so  two 
«r  thiee  sittings  more)  what  is  the  effect  of 
▼our  verdict  compared  with  that  expence? 
Your  verdict  is  the  geotlesft  part  of  tbe  prose- 
eation.  When  I  say  vour  verdict,  it  is  because 
tkeo  follows  tbe  judge's  sentence. 
.  Gentlemen^  if  you  don't  know,  itis.proper 
tbat  1  should  inform  you  bow  tbe  London  ver- 
dicts were  obtained.  1  was  present  in  the  court. 
One  jurjTy  I  think,  brought  it  in  (at  first)  guilty 
•f  printing  and  publishing  [See  the  case  of 
Woodtall,  A.  D.  1770.}  a  most  stupid  verdict ! 
I  am  sorry  that  honest  men  should  be  so  im- 
IMDsed  upon.  Guilty  of  printing  and  publish- 
ing !  I  beard  a  gentleman  once  aay,  who  has 
•ome  skill  in  tbe  law,  that  there  was  but  one 
possible  guilt  that  there  Qonid  be  in  printing 
and  publishing;  and  that  was,  if  it  was  printed 
«pon  gilt  paper.  The  pun  is  poor  enough  ; 
but  not  too  stupid  for  the  doctrine,  not  a  bit. 
There  happen«l  upon  the  trial  of  another  of 
the  printers  to  be  some  difference  of  opinion  in 
Ibe  lary.  They  came  into  court;  they  de- 
aired  to  be  heard,  A  juryman  desired  to  know 
*^  whether  or  not  they  were  to  find  their 
verdict  aceordiug  to  the  mformation :"  that  was 
bis  4|oestion  (f  don't  know  bis  name)  which  he 
desired  to  know.  It  was  plain  enough  what 
that  honest  man  meant.  It  is  true,  he  did  not 
express  himself  in  tbe  technical  legal  terms  of 
the  law,  perhaps ;  but  I.  did  then  say  aloud 
(and  I  firmly  believe  that  his  lordship  heard 
ne;  there  are  gentlemen  in  court  that  stood 
fey  and  heard  me)  I  did  say  (a  little  heated) 
*  his  lordship  dares  not  answer  that  question." 
I  said  it  out  loud  (I  might  well  be  supposed  to 
feel  a  Kttle)  *«  he  dares  not  answer  that  ques- 
tion ;  for  he  dares  not  deny  it ;  it  is  too  gross : 
be  dares  not  own  if;  for  then  he  loses  the  ver- 
dict.'' His  lordship  did  not  answer  it;  his 
lordship  did  not.  Are  yon  to  find  according  to 
the  information  P— Why  you  are  to  find  the  in« 
ibtmation  according  to  the  evidence.  You  are 
m  find  the  thing,  with  which  I  am  charged, 
proved.  The  juryman  said^aoeording  to  tlie 
mformation— Why,  he  was  to  find  according ; 
for  according  means  agreeing,  and  means  no* 
thing  else.  Tbe  evidence  agreeing  with  the 
information !  Why  yes»  to  be  sure,  what  is  he 
to  find  else  ?  fie  must  find  that  or  nothing,  for 
tbat  is  the  only  thing  before  him.  However, 
that  question  was  not  answered.  Then  a  little 
conversation,  of  a  strange  nature,  took  place^ 
(faisldrdsbip  loves  conversations  with  the  jury) 
<— a  little  conversation  took  place  about  inten- 
tion. I  hope,  gentlemen,  I  shall  at  least  have 
this  benefit  by  my  trial,  that  the  doctrine  of  in- 
tedHon  will  come  out  fairly  and  unequivocally 
W  you ;  wh^ber  tbe  jury  have  a  right,  whe^ 
Iber  it  is  thdr  duty  (it  is  the  very  gist  of  the 


whole  matter)  to  determine  wbat  waatbe  in* 
tentioo.  The  laws  have  eonfioed  the  jory  to 
one  single  word  (so  careful  have  they  been.) 
That  word  is  guilt ;  thai  guilt  whieb  is  ebaiged. 
Guilt  there  can  be  none  without  intention.  If 
guilt  can  be  found  without  intention,  an  be  it ; 
but  1  hope  that  you,  gentlemen  of  the  jury,  nor 
this  court,  will  not  be  permitted  to  go  away 
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Gentlemen,  I  did  object,  if  you  ren 
(I  don't  now  intend  to  go  into  it,  i 


trme  is. 

remember  it 
,  for  I  shall 
still  be  longer  than  I  wish ;  but  1  think  I 
ought  to  mention  it,  and  I  hope  you  will  ex- 
cuse the  loss  of  your  time)— ^gentlemen,  wa 
talked  something  about  the  right  of  tbe  AUor- 
ney-General  to  reply — If  there  comes,  said  bis 
lonisbip,  fresh  matter. — ^Tbere  can  come  no 
fresh  matter,  unless  there  comes  fresh  evidence* 
The  evidence  is  the  matter ;  the  pleading  is  a 
different  thing.  Tbe  prosecutor  is  boqnd  to 
foresee  all  tbat  can  be  urged  in  defence  by  the 
person  accused;  and  to  answer  it  before  it 
comes :  that  is,  be  is  to  mske  good  his  charge* 
If  it  is  not  soy  see  the  other  case ;  sea,  on 
the  other  hand,  wbat  I  am  to  do.  1  am 
then  to  foresee  what  be  has  to  urge  against 
me;  and  if  1  do  not,  wbat  follows?  Why, 
all  that  he  urges  in  his  reply  (as  he  calls 
it)  is  a  new  part  of  tbe  accusation,  which  I 
shall  have  no  opportunity  of  answering.  Tba 
fact  of  publishing  the  advertisement  is  not  dis- 
puted ;  1  never  disputed  it ;  the  whole  matter 
that  we  have  to  do  together  is,  for  him  to  prove 
it  a  crime  by  law  or  argument :  therefore 
whatever  argument  he  uses  in  his  reply,  if  it 
has  any  effect  upon  your  minds,  1  may  be  con- 
victed (if  convicted  upon  such  argument)  with- 
out ever  having  offered  the  least  defence  ;  that 
ia  the  blessed  consequence  of  his  right  to  rdply  : 
so  that  be  is  not  to  foresee  wbat  may  be  an- 
swered to  his  aivunients ;  bnt  the  nran  charged 
is  to  foresee  what  arguments  may  be  urged 
against  him. 

GcAtlemen,  there  lives  this  day  a  very  great 
man  in  this  country,  whose  doctrine  atid  wbosa 
practices  were  diametrically  oppoaite.  He  en- 
joyed the  office  of  Attorney- General.  He  baa 
been  a  chief  justice.  He,  as  I  am  informedy 
never  prosecuted  but  one  libel,  and  that  waa 
Dr.  Shebbeare,  who  is  now  pensioned  by  those 
who  made  this  gentleman  Attorney*ueneraK 
What  was  his  conduct?  if  ever  there  wss  an 
infamous  libel  against  government,  surely  it 
was  tbat  (it  is  a  great  many  years  ago,  but  1 
read  it).  Wbat  was  lord  Camden's  conduct f 
He  left  the  whole  to  tbe  jory ;  inieniion  and  all ; 
tbe  whole :  he  cut  you  off  from  nothing  uf  y  our 
right.  He  did  noiboM  the  threatening  language 
— •*'  you  may,  if  you  will,  take  it  upon  y on."— 
Why  that  threatening?  You  may  commit 
crimes,  if  you  will:  you  may  be  as  indecent  aa 
1  may  be  supposed  to  be  for  repeating  tbia : 
but,  upon  such  an  t>ccasion  as  this,  I  reckon  i( 
not  iwKoeot.    But— ^«  you  m^  if  you  wilJ.'*-« 
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Why  joa  not  oalj  may,  batyoo  ara  boand*  to 
do  it ;  nor  do  you  discharge  yoor  oonscieiMet 
■or  yoar  oaths,  if  you  do  it  not :  but  I  hope  y  oo 
will  hate  it  claarly   said,    whether   you  are 


Camdeo'a  remarkable 
words,  when  he  fioished  hia  charge  against  the 
defendant,  were,  that  be  did  not  wish  the  cooTic- 
ttoo  of  bim,  if  any  man  wbatsoerer  doubted  of 
hisffuiJt. 

Gentlemen,  another  thing  was  said,  which  I 
moat  warn  yon  against  i  it  was  said  that  thta 
•dvertisement  (I  believe  I  mentioned  it)  ar* 
nigned  all  the  measures  of  government  (at 
Icnii,  I  think,  yon  need  not  search  into  the  ad- 
vertisement itself  to  be  assured  thai  it  did  not 
amtgn  the  measures  of  government  which 
have  foHowed  the  publicaUon.)  The  printers 
who  have  been  brought  to  judgment,  have  been 
sentenced  a  hundred  pounda ;  and  they  sufiered 
what  they  were  not  sentenced  to,  a  week's  im- 
lirisonment  Their  fine,  il  was  represented, 
waa  mitigated,  for  that  they  might  have  been 
or  were  imp<tsed  upon  by  the  author,  the  libel 
eoming  in  the  shape  and  form  of  an  advertise- 
■lent,  which  disarmed  their  caution  ;  and  there- 
lore  the  fine  was  oo  more.  Formerly  our  laws 
poniahed  men  for  being  knaves ;  now  I  perceive 
they  shall  be  punished  for  being  fools.  If  a 
printer,  for  the  sake  of  two  shillings  or  half- 
•  crown,  is  imposed  upon  by  a  wicked  incen*» 
diary,  who,  under  the  shape  of  an  advertise^ 
nent,  disarms  iheir  caution  and  slips  it  into 
their  paper ;  the  jory  have,  vou  know,  nothing 
to  do  with  their  intention  ;  therefore  there  must 
be  a  verdict  against  them  of  course :  the 
judges  find  the  printers  have  been  imposed  upon, 
and  therefore  only  imprison  them  a  week,  and 
fine  them  one  hundred  pounds.  It  was  a  dear 
half-erown  they  gained!  If  the  printera  were 
impoaed  upon,  they  should  have  been  acquitted. 
But  by  the  evidence  given  now,  yon  find  they 
were  not  imposed  upon  by  me :  there  was  no 
imposition  by  me.  What  was  my  conduct  to* 
wards  the  primer  P  This  advertisement  I  sm 
BOW  giving  yon  will  offend  certain  ministers  in 
this  country :  it  is  perfectly  barmless  snd  safe, 
and  free  from  the  cognisance  of  the  law  :  the 
matter  of  it  is  just;  it  is  true;  buttbe  law  af- 
fords no  guard  or  protection  now  from  the 
power  of  the  ministry  in  the  HoutieofCom- 
mono,  who  vote  men  guilty !  and  vote  things 
crimes!  They  have  given  out,  owing  to  my 
Ibfbearance  (I  did  not  wish  to  expose  the  na* 
tore  of  that  defence  which  caused  me  to  go 
sale  from  the  House  of  Commons),  being  silent 
thqr  bsnre  propagated  a  report,  as  if  (like  an 
nitnil  triekmg  attorney  or  solicitor  that  is  not 
«sed  to  bonouraUe  practice)  i  bad  made  n 
charge  upon  them,  and  sneaked  out  fi>r  want  ol 
•vidaee  against  me.  I  wss  determined,  fbr 
the  sake  of  the  laws  of  thia  land,  that  they 
siMild,  either  by  forbearing  to  take  notioe  of 
thi»  advertiasmeot^  or  by  taking  notice  of  it, 
let  it  appear  that  they  have  no  power  to  n»« 
nisb  »  roan  but  by  the  laws:  and  therefofe 
J  foanJahed  full*  evidence;  in  order  to  aliew 
» Willi  Hi*  fnlAesk  mdcBS9  the  ~~ 
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of  GooMnons  have  do  power  to'  try  or  to 
punish  the  subject  I  knew  I  wss  safe  from 
the  courts  of  law,  at  least  thai  I  must  tbere  be 
tried  by  s  jury ;  snd  they  may  do  their  duty, 
if  they  please.— Gentlemen,  for  every  minute 
of  imprisonment  that  those  printers  sufiered,  1 
do  freely  and  frankly  confess  thst  i  deserve  nt 
least  a  year,  comparatively.  If  they  deaerved 
a  minute,  for  every  minute  I  certainly  deserve 
a  year;  and  for  every  fiirihing  of  that  Iiuon 
dred  pounds  which  they  were  fined,  proportion 
only  onr  guilt  (if  thert  is  auT  guilt  in  the  case,) 
a  million  of  money  will  not  be  sufficioDt  for  my 
crime.  If  they  can  justifjr  their  sentence  on 
the  printers,  I  will  justify  the  court  fbr  tbn 
roost  ample  punishment  they  can  infiiet  on  meu 
If 'I  am  guilty,  no  man  upon  earth  so  guilty. 
It  was  the  most  deliherate  act  of  my  life ;  H 
was  thought  of  tons;  before  I  did  it.  I  mndb 
the  motion;  I  called  the  meeting;  I  ^b- 
scribed  a  great  part  of  the  money  ;  1  prooured 
tbe  rest  from  my  particular  intimate  friends^ 
but  I  shall  come  to  that  by-and>>by. 

Gentlemen,  I  have  shewn  you  the  method 
of  proceeding  by  information  ex  officio :  1  must 
now  desire  you  to  observe  the  method  ofponisl»- 
ment,  when  it  comes  to  the  court.  Observe 
liow  that  passj^.  Tbe  man  is  convicted  this 
sittings :  be  is  called  up  fbr  judgment  neat 
term :  Go  to  prison,  says  the  judge,  and  then 
we  wiH  think  of  ynur  sentence.  They  sentence 
him  a  hundred  pounds ;  but  for  what  was  the 
week's  impriaonmeot  ?  It  is  put  into  tbe  ae»> 
fence  indeed,  <*  and  imprisoned  until  he  pays 
his  fine.*  Well,  but  could  the  man  pay  his 
fine  till' he  knew  what  it  was?  Observe  tkn  . 
distinctions  which  are  made !  A  general  offi^ 
cerwho  is  now  in  America,  general  Burgoyne, 
was  prosecuted.  He  comes  into  court  to  n^ 
oeive  sentence  for  hiring  ruffians  to  destroy  the 
electors  coming  to  poll ;  what  is  his  punish<i 
mentP  He  is  fined  1,000/.;  but  he  is  not  sent 
to  prison  whilst  his  sentence  is  delibemted 
upon ;  he  is  released  instantly.  Now  what  sayfl 
our  law  ?  Our  law  says,  that  •'  a  corporal  punish* 
ment,  however  small,  is  greater  than  a  pecu* 
niary  punishment,  however  gteaf."  '  Quseltbet 

*  poena  oorporaiis,  qiiamvU  minima,  major  eat 

*  qu4libet  pmnft  pecuniarifl,quamv)s  maxMnfi'  or 
something  of  that  kind.  [See  vol.  3,  p.  Ifi9}. 
Well  then,  the  greatest  offenderSj|you  see,  bavw 
not  tbe  matin!  punishment.  The  miserabib 
printer  wbo  is  imposed  upon  by  an  incendiary-* 
Imprison  with  him ;  we  have  not  time  to  tell  yoa 
now  what  we  will  do  with  bim:  and  yet  it  does 
not  seem  tn  bea  very  difficult  ease :  hot  in  a 
very  uncommon  case,  thst  of  an  officer  of  the 
kfog's  troops  hiring  mffians  to  destroy  An 
electors  coming  to  poll,  and  thereby  gaining  n 
seat  in  parliament^;  in  this  esse  no  deliberatioa 
is  neccssarj^ :  or  itietaksn  properiy,  before  h4 
is  brought' iote  eourt,  that  he  might  not  sufler 
m  memen^e  imprisonment.  You  see  tbe  dV* 
fetence.    Tbe  deUaqnent  was   wisbed  good 

;  the  judge  from  tbe  bench,  when  tbe 
' '  down  hb  fitoe  in  comt,  wisrbed 
morrow.    AnoUier  mmiM UinKp 
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who  would  Ymwe  taken  away  the 
estate  of  bii  eeigbhoor,  thattoevhhour  not  eoo- 
aenting  illegally  to  lose  it  He  sends  him  a 
challenge.  He  is  proseouted .  and  convicted. 
No  deliberation  for  sentence ;  not  a  moment's 
imprisonm^t.  He  is  fined  a  hundred  pounds ; 
and  appli^on  is  ey,en  made  by  the  Cpurt  to 
know  if  any  body  erer  knew  a  precedent  Ibr  a 
•mailer  punishment  Nobody  indeed  ever  did : 
and  yet  this  challenger  was  an  elderly  member 
of  parliament,  and  a  iustioe  of  peace  for  the 
county  where  he  lired.*  He  was  still  better 
off  than  with  a  good  morrow :  he  was  told— 
•  Idem  alii  fec^re,  et  omiti,  et  booi !'— <«  Other 
men  have  done  the  same  thing,  Sir,  as  you ; 
and  many  other  men  and  good  men  I" — If  he 
was  a  good  man,  why  was  he  pooisheci  ?  He 
•tood  not,  arthattiroe,  agood  roan  in  the  court; 
he  did  not  appear  there  ror  his  goodness. 

Gepllemen,  I  some  time  ago  bint^  some* 
thing  to  you  of  the  motives  for  this  pros'scu- 
.  4ion.  I  will  now  go  no  ftrther  than  only  to 
shew  you  cleariy  what  could  not  be  the  mo* 
tives ;  and  I  will  leave  your  minds  to  determine 
what  is  the  motire :  only  so  far  I  will  say, 
that  if  the  change  in  my  situation,  if  1  was  al- 
lured to  it  by  the  lucrative  emoluments  of  the 
profession,  and  wished  to  share  in  the  legal 
plunder  of  the  people,  this  prosecution  might 
then  be  very  serious ;  but  1  lausrh  at  it.  I  am 
out  of  the  reach  of  the  intended  consequences 
of  this  prosecution;  I  say,  intended  conse^ 
quences:  for  rely  upon  it,  I  ««m  better  known 
to  those  who  have  caused  this  prosecution, 
than  for  them  to  have  only  in  view  the  con- 
sequences of  impri86nment  and  fine.  No,  they 
know  better:  they  know  that  no  men  act  as 
I  have  always  done  who  mean  to  be  stop- 
ped by  imprisonment  and  fine.  But,  gentle^ 
men,  I  will  shew  yon  what  is  not  the  mo- 
tive of  this  prosecution.  The  motive  of  this 
prosecution  is  not  to  prevent  the  evil  tendency 
of  this  wicked  libel ;  of  this  horrid  charg« 
against  the  king's  troops  of  murder ;  agaiost 
soldiers  who  never  commit  it,  who  are  not 
Jikely  to  commit  it.  I  am  sorry  to  read  to  yon 
any  paper:  (1  did  indeed  intend  to  have  read 
many,  but  the  time  I  see  will  be  too  long)  I 
Will  only  read  one  or  two  to  you,  just  to  satisfy 
you  of  some  things  which  you  perhaps  are  not 
aware  of.  Here  is  the  Public  Advertiser  of 
Majr  SOth,  1775.  You  wilt  find  in  it  a  very 
•enous,  very  particular,  very  sharp  accusation 
•jfainst  the  king's  troops  of  murder;  the  whole 
circumstenoes  at  length ;  aud  murder,  murder, 
murder  io  every  line ;  but  it  is  so  long  that  I 
will  not  rsed  it  to  you  now,  because  you  can 
all  remember  to  look  at  it  hereafter.  The 
papers  are  May  SO  and  May  31.  The  govem- 
ment  th^n,  1  mean  the  minister  (I  make  an 
impro|>er  use  of  tho  word  sfovemment)  the 
minister  desires  the  public,  upon  thi^ charge 
of  murder  against  the  troops,  to  suspend  their 
belief.  What  follows?  This  paper  which  I 
^^—^  •    ■    ■  ■—--,,,  ^ 

•Mr.  De  Grey,  I  believe^  elder  Inother  to 
IheCbiBfJwtioeofC^Bt 
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have  proved-^*  As  a  ddiibt  of  the  aotbenti- 
oity  of  the  aeeonnt  from  &lem,  toaotaine  aa 
engagement  between  th^  king's  troops  ana  the 
provincials  in  Massacboset's  Bay^  (kc.  I  de- 
sire to  inform  all  those  who  wish  to  see  the 
origbal  affidavits  which  confirm  that  account, 
that  they  are  deposited  at  the  Mansion-House 
with  the  right  boo.  the  lord-mayor  for 'their 
inspection.  Abthor  Lee." 


Then  come  the  copies  of  the  afiidavitB ;  all 
the  particulars  strength :  murder  is  not  spared 
at  all.  Then,  amongst  the  reat,  comes  an  affi- 
davit, which  I  ahall  prove  to  you  preaentl^ 
more  authentically  than  this;  though  it  m 
enough  for  nSb  that  It  was  published.  But  yoir 
know,  gentlemen,  I  am  not  the  original  author 
of  the  charge.  The  gentleman  has  been  talk- 
ing of  the  original  author  of  the  cfaarg(e :  he 
thmks  he  may  tell  you  so  now,  two  y earsofler- 
wards ;  but  if  be  had  told  you  so  at  the  time  of 
this  advertisement  every  man  in  the  court 
would  have  laughed  at  it.  Here  is  the  original 
charge,  signed  by  the  agent  of  the  province 
where  the  murders  were  committed,  and  the 
original  affidavits  confirming  it  are  here  said  to 
be  lodged  with  the  lord-mayor  for  inspedioo. 
It  is  very  lucky  for  Mr.  Lee  that  bia  receiv- 
ing them,  nnd  causing  them  to  be  adveittsed, 
has  caused  no  prosecution  against  him.  We 
shall  know  presently  whether  this  affidavit  be 
a  forgery  or  not :  the  gentleman  for  whose  it  is 
given  attends  here  by  my  sobpmna  to  prove  or 
to  disprove  it 

'*  1  Bdward  Tboroton  Gould,  of  bis  majesty  "g 
own  regiment  of  foot,  bemg  of  lawful  age,  de 
testify  and  declare,  that  on  the  evening -of  the 
18th  instant,  under  the  orders  of  general  Oage, 
1  embarked  with 'the  light  infantry  and  groMi* 
diers  of  the  line,  commanded  by  colonel  Smith, 
and  landed  on  the  marshes  of  Cambridge,  frooa 
whence  we  •  proceeded  to  Lexington.  Oh  oer 
arrival  at  the  place  we  saw  a  body  of  provincial 
troops  armed,  to  the  number  of  about  sixty  or 
seventy  men.  On  our  approaoh  they  dispersed, 
and  soon  after  firing  bqgan ;  but  which  party 
fired  first  1  cannot  exactiv  say,  as  ou^trsop• 
rushed  dn  shouting  and  nuzaaing  previous  t» 
the  firing,  which  was  cootinned  byourtreope 
so  long  as  sny  of  the  provincials  were  to  be 
seen.  From  thence  we .  marched  toCooeonl. 
On  a  hill  near  the  entrance  of  the  town  we  saw 
another  body  of  the  provincials  assembled.  The 
light  inlantry  companies  were  ordered  up  the 
hill  to  disperse  them.  On  our  approaoh  thay 
retreated  towards  Concord.  The  grenadiera 
continued  the  rpad  under  the  hiU  towarda  the 
town.  Six  companies  of  ii^ht  infiuiti 
ordered  down  to  take  possession  of  t^ 
which  the  proviocisis  retreated  over : 
pany  I  oommanded  was  one.  Three  companien 
of  the  above  detachment  went,  forward /about 
two  miles.  In  the  mean  time  the  provincial 
troopa  returned,  to  the  number  of  about  three 
or  four  hundred.  We  drew  up  on  the  Concord 
side  of  the  bridge.  The  provincials  came  down 
upoB  US}  opoB.  wUch  wo  eogvged  and-  gavo 


in    WFvr«cf^   MIO 

iafiuitry  were 

of  the  bridge, 

Dver:  thecooH 
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the  llftt  fire.  ThW  was  ,tbe  first  engasement 
afler  tlie  one  at  LezliwtoB.  A  Gontboed  firing 
from  boA  parlies  lasted  through  the  whole  day. 
I  myself  was  wonnded  at  the  attack  of  the 
hridge,  and  am  noir  treated  with  the  greatest 
humanity,  and  taken  all  possible  care  of  by  the 
prafindals  at  Medford. 

Signedf    **  Edward  Thoroton  Gould." 

.  When  first  I  heard  of  this  proscontion,  and 
not  before,  I  began  to  consider  with  myself 
whether  I  had  indeed  made  use  of  any  snch 
eipression  or  word  as  distinguished  what  I  had 
saki  fhMn  the  case  of  many  other  persons.  Not 
a  day  passed  but  1  fbnnd  some  newsrpaper 
with  the  same  charge,  containing  the  same 
word  *  murder.'  1  need  not  read  any  of  them  to 
you ;  you  can  all  recollect.  Go  to  the  papers 
that  are  published  to-day,  to  those  puldished 
before  this  change  was  brought  against  roe  and 
since,  and  see  if  you  don't  oonslantlv  find  in 
them  this  charge  of  mnrder  against  the  king's 
troops.  I  took  eitracts  from  them  till  I  was 
tired ;  and  not  only  from  the  newa-papers,  but 
sereral  other  publications;  from  that  honour* 
able  mitleman's  publication  and  others,  which 
are  m  more  consequence  than  fugitiTo  pieces 
in  a  news-paper.  These  all  prove  the  Attorney 
General's  nice  sense  of  honour  and  Integrity, 
and  renrd  to  the  public  good,  who  proaecutea 
this  advertisement.  Now,  that  men  may  not 
be  misled  by  it,  after  sufiering  them  to  run 
wild  for  two  years,  and  be  inttled  without  any 
controni !  But,  gentlemen,  so  far  from  that  bo 
hig  the  motive  of  this  prosecution,  the  papers 
are  all  full  of  the  same  charge,  and  will  con- 
tinue full,  1  have  no  doubt.  I  protest  upon 
ny  honour,  they  are  none  of  them  made  by 
me:  I  have  been  dumb  ever  sinee.  1  meant 
to  do  good  by  it  when  I  made  the  charge,  and 
I  have  been  dumb  ever  since,  beeanse  I  could 
not  see  that  any  good  was  to  be  produced.  If 
then  you  see  what  is  not  the  motive  for  this 
prosecution  ef  me,  at  this  distant  time,  that  will 
lead  your  minds  to  conclude  what  is  the  mo- 
tire. 

Gentlemen,  the  langu^fe  of  the  Attorney- 
General  forces  me  to  say  a  few  words  npon  a 
■nlgeet  which  is  the  most  disagreeable  for  a 
man  to  speak  of;  unless  indeed  it  is  when  he 
appeara  as  I  do,  a  defendant.  I  thought  when 
the  Attorney-General  opened  his  charge  upon 
this  prosecution,  that  he  would  have  taken  a 
different  line  from  that  which  he  repeatedly 
pursued  in  the  trials  of  the  printers.  He  knew 
that  I  had  heard  him  talk  againat  "  indecency, 
a  flood  of  obscenity,  and  scandalous  publica- 
tions." 1  had  atreidy  heard  him  charge  that 
advertiaement  to  be  full  of  •«  ribaldry.  Billings- 
sate,  aeurrility,  balderdash,  and  hnpndence." 
1  have  not  used  a  word  that  he  did  not  use. 
AHHhesd  I 'knew  he  had  charged  upon  that 
jioor  advertisement.  I  thought  that  upon  this 
prosecution  he  wonld  not  give  me  such  an  ad- 
vantage as  to  say  the  aame  things,  or  take  the 
same  line  that  he  took  before.  It  is  true,  he 
I  a  TCidict  by  that  lioo  befor?,  and  there- 


A.  D.  iTTT.  [714 

fbta  perhaps  thought  he  might  this  traie.  I 
own  I  did  think  that  he  would  have  pakl  me 
the  complimeot  of  something  a  little  new  ;  but 
he  aays  he  never  knew  so  much  of  my  talenta 
and  learning  as  at  this  time.  The  gentlemen's 
memory  is  short :  1  would  have  forj^ot  it,  if  ho 
had  not.  He  represents  me  to  yon  in  the  light 
of  a  scurrilous,  nbald,  balderdash.  Billingsgate, 
impudent  fellow.  That  botdoess  wiih  which 
I  defend  the  right  of  the  subject,  will  not,  with 
auT  man  who  has  a  regard  for  the  right  of  the 
subject,  pass  for  impudence :  those  who  know 
any  thing  of  me  must  judge  whether  I  am  im- 
pudent upon  other  occasions. 

Gentlemen,  he  has  folk>wed  in  this  descrip- 
tion of  roe  which  he  has  given,  and  in  that 
character  with  which  he  has  been  pleased  to 
clothe  roe — he  hss  followed  the  old  practice  of 
some  ingenious  tyrants,  who  used  ta  dress  up 
men  in  the  skins  of  beasts  in  order  to  encourage 
the  dogs  to  worry  them.  Just  so  this  gentle- 
man dresses  up  his  victims  in  the  characters  ef 
beasts,  in  order  to  expose  them  to  your  indig* 
nation.  He  had  no  pretence  whatever  for  re- 
presenting me  in  that  light.  1  do  the  more 
wonder  at  this  language  from  him,  because  bo 
knew  better.  He  has  said  indeed,  that  he  did 
not  know  the  gentleman.  The  word  *  know^ 
has  many  different  meanings.  H  e  did  not  knoir 
me  as  a  friend,  or  as  an  acquaintance ;  1  never 
had  that  honour:  but  that  he  did  know  mesa 
for  as  to  know  much  more  of  the  talents  and 
learning  (if  there  were  any  in  the  case)  than 
what  he  can  possibly  have  picked  out  from  thb 
day's  hearing,  is  a  notorious  fact.  However, 
gentlemen,  if  I  am  that  Billingsgati^  felkiw, 
unfortunate  is  it  for  the  Attorney-General  that 
a  fit  of  Billingsgate  then  once  took  him :  and 
whilst  the  fit  was  on  him,  he  applied  to  a  gen- 
tleman to  introduce  him  to  my  company,  ab-  ' 
solute  stranger  to  him  as  I  was.    I  did  not  re- 

Juest  it ;  the  Attorney- General  requested'  it. 
^erhaps  the  gentleman  who  introduced  him  in 
in  court.  The  fit  was  not  a  short  one :  mr 
conduct  and  my  character  vras  not,  in  hm 
declared  opinion,  such  as  he  now  represents  it. 
I  believe  we  sat  in  a  public  coffee-house  to- 
gether, though  in  a  private  party,  1  suppose 
from  eight  or  half  afler  eirht  in  the  evening  till 
past  midnight  considerab^.  I  don't  mentkm 
it  to  plome  myself  upon  his  distinctkm  ;  I  claim 
no  honour  from  it :  the  gentleman  might  ba 
desirous  of  seeing  me  as  you  go  to  see  a  rareo- 
shew,  or  as  you  would  any  strange  creature; 
it  might  be  from  some  curiosity.  I  never  wan 
vain  enough,  gentlemen,  to  impute  it  to  myaelf 
as  a  merit ;  1  did  not  see  any.  reason  to  grow 
proud  npon  it;  but^I  mention  it  particularly 
for  this  reason,  that  not  only  it  ought  to  hava 
saved  me  from  auch  a  representation  of  cha- 
racter, but  it  oujght  to  have  saved  the  Attorney- 
General  from  proningsuch  motives  upon  me  an 
he  mentioned  in  another  trial;  such  as  tha 
gaining  of  half-a-crown,^or  the  flying  in  tha 
foce  of  government.  When  he  was  in  'poa* 
session  of  my  motive,  he  knew  it  perhaps  bet- 
ter than  most  mett  in  Bngland}  and  thoofh  f 
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ProueHtigidgmmlk  John  Home^ 


4»n'i thiBk  I  ba<ve  •  right  to  repoBt  wkH 
firontbal  Mitleinan  (tbongh  Umic  wm  ■•- 
tbiagi*  ii  SishoBourable  tu  him),  yd  I  nay  be 
permitted  to. My  what  came  ftom  myaelt'  te 
Urn.  A  4|ueftion  was  asked  me  to  aocooat  lor 
a  part  whieh  I  played ;  and  why  I,  who  did 
Bot  then  leem  to  md  to  be  a  desperate  naa 
diirett  by  necessity  to  ]t»  or  tha  ill*bebaved 
■an,  or  that  fool  (for  great  unmbera  of  patnota 
tnd  minielerial  men  go  from  folly  oo  both  sides), 
ke  seemed  to  think  I  might  mire  soom  move 
iMmooiable  motives  about  nae,  and  wished  to 
knew  what  they  were,  I  toM  him  my  motires  ; 


and  it  is  a^strange  circomstance  tlist  I  si 
then  tell  him  that  motire  which  is  the  rery 


noliTe  of  this  action  of  mine  wl^ch  he 
proseeotes.  I  told  the  gentleman,  in  the  year 
1766,  that  there  was  a  certain  sect  of  religion 
(which  1  named)  which  of  all  otherawas  most 
abhorrent  from  my  prineiples  and  way  of  think- 
ing ;  bot  i  added — «*  Penecute  them  to-mer- 
vaw,  and  1  will  decUre  myself  of  that  seat  the 
next  day."  I  appeal  to  himself;  he  will  re- 
meosber  it ;  it  is  ralker  too  remsrkable.  I  wiU 
vsention  the  sect,  if  it  is  neccsssrj^.  Shall  I 
lepeat  the  name  of  the  person,  the  introducer, 
and  the  place  f  If  there  is  any  donbt,  and  he 
desirps  it,  1  will  mention  the  particolars;  be- 
Ciuse  I  shoald  be  sorry  to  be  laughed  at  aa  if 
•dfancing  a  faishood  of  this  kind,  and  pluming 
■lyself  for  psssing  a  few  hours  with  the  gentle- 
man who  happens  now  to  be  ilttomey- General. 
This  passed  loog  before  this  wieked  advertise* 
vent;  long  bMre  I  oouM  foresee  that  the 
Americano  were  to  be  treated  as  they  bare 
keen.  I'  think  it  skouM  haee  saved  me  from 
floch  a  represeatstion  of  character,  and  from 
aoeh  motives  as  have  been  imputod  to  me; 
from  that  gentleman  at  least,  if  he  aets  (as  he 
pretends)  without  direction  /rom  othera;  for  he 
Das  seen  me  steadily  parsuing  that  ssme  mo- 
tive. Every  action  in  whk'h  1  have  been  known 
to  beeonoemed,  has  steadily  been  upon  one  and 
Ike  same  priocitile.  I  have  never  had  oecasioa 
to  support  a  friend,  or  an  aeqnauitonoe,  to  pie- 
mote  an  election,  or  to  vote,  or  to  do.  any  thing 
foe  my  particular  oonnections;  tliey  have  al- 
ways been  absolute  strangers  to  me,  and  mao 
token  op  upon  ,the  footing  of  oppression. 

Friends! ^Yes,  if  fKendship received  from 

me  eonldauketkcm  my  friends*  Butiriends! 
——No,  if  any  liieadsliip  roeeived  Irom  them 
Msry  to  makethemso.  My  motife 
conatamly  the  same:   I  know  no 


1, 1  have  been  more  ooncerned  in 

than  I  have  witk  the  oommeree  of 

intthewerhl;  and  I  read  tkeiv,  when  1 


J  young,  thai  when  SehNi  was  askeik 
vkiah  was  the  best  gis>smment,.he  answesad*- 
•••wkeratheaawhe  ananotpcswnally  kjanBd,. 
aaseai  and  pursue  tkriajary  or  violanee  done  09 
another,  aalkey  would<toif  done  to  Ikemsslaes/* 
— Tbttk,  kemk^  wan  the  beat,  kkid  of  govern- 
I  a  law  impewering  men  to 
we  am  keppier,  we 
foa  one  ia«9 
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na  todo  wkaf  ke  ob^  hlipow#ai  mem 
to  do.  By  evr  laws  tke  whole  ncighbeorheoA 
is  anewerAle  for  the  oooduot  of  eaek:  oar  laws 
make  it  each  man's  dntw  and  intarest  to  watoh 
over  the  eondnet  of  all.  Thia  principle  an4 
motive  has  been  represented  in  me  as  maliee. 
it  is  the  only  malice  they  will  ever  find  ahoo^ 
me.  They  have  ia  no  part  of  my  lifo  found 
me  in  any  court  of  justice,  upon  an/ personal 
contest  or  motive  whatever,  either  fw  mieiesi, 
or  profit,,  or  injury. 

I  have  kept  you  too  foag  to  sajr  a  toatk  pat* 
of  what  I  intended  to  my,  aad  I  believe  it  m 
aetnccMmrjL;  I  aball  therefore  pom  over  many 
things  that  v^ukl  give  to  soaae  pleaaare,  aoo 
to  aome  pain.  But  aa  they  are  of  thai  aatim 
that  I  shall  give  myself  the  liberty  of  uainf, 
upon  other  ocoaaione,  m  1  plcam  (doing  ae 
wrong),  I  can  the  mora  reaaily  forbear  Umm 

Bnt|  gentlemen,  in  this  matter  of  cha»|g- 

ia  a 
•.  i 

r,  the  Attoraey-Geaeval  will  have  for« 
It  ia  well  known  tkat,  aoMagst  otbee 
oppremtons  and  emirmitim  which  gave  me  paia« 
m«rders(wilkoulaBv  contest  aaddiapote)  coob* 
mitted  and  pardoneo  gave  me  much.  1  canned 
the  mldiera  in  St.  George's- fiekis  to  be  proee- 
cttted--tbe  king's  troops— for  murder.  1  look 
them  up.  It  was  called  oo  libel  by  the  Iken 
Attorney- General ;  no  libel  againat  Che  gevero* 
meat.  They  were  tried  for  murder.  1  did  ii»> 
tend  to  have  lold  yon  how  thejr  camped;  bot 
U  matters  not.  They  were  tned ;  they  wciw 
charged  with  murder ;  and  that  not  only  in  a 
court  of  juatwe;  I  advertiaed  it,  I  aigliedvit 
with  my  aame;  the  mme  printer  (1  fomet  to 
ask  him  as  an  evidence :  indeed  I  had  before 
aaked  him  for  a  newa- paper  that  cootoined  tha 
advertimment,  but  he  oould  not  mod  aae  eaie) 
ke  eould  have  proved  it ;  but  it  is  notorkmoiv 
known,  1  charged  that  murder  open  the  king^a 


iag  the  king's  troops  with  murder,  there 
very  striking  circumalaace ;  and  that  toe,  i 


my  name.  It  wm  net  thought  a 
Ubel'  then,  it  was  thought  a  very  |rreat  amont : 
for  them  troops  had  been  tbaaked,  in  tke  king's 
name,  for  their  alacrity  upon  the  occmiea. 
What  then,  if  the  king's  natae  kad  bwa  aboaed 
to  thank  men  for  their  alacrity,  what  Ihea  1^ 
(I  did  not  mention  that,  but  I  mentioned  Ika 
murder  eommitied.)  Therawm  murder  ( 
mitted.  I  sssr  it  with  my  eyes;  1 1 
barbarilim  eoosmitted.  I  migkt 
amongist  the  slain.  Aad  akall  not  I 
what  I  mw  with  my^  ow^eyea?  Shall  1 1 
no  tongue  nor  underatondme,  but  in  aeewt  off 
justice  P  1  certainly  will;  What  foltowedP  Soen 
after  that  [in  1768],  Mr.  tenley,  a  eonaider- 
able  officer  in  tke  atotev  moved  in  the'HoumeC 
Commooa  for  an  act  of  parKamwt  to  toke  awayi 


from  the  aubjecl  the  right  of  appeal  ia  tke  ease 
of  mmder ;  beaaum:  I  bad  eauaed  appmla  to  ba 
broughts  thatiai.  I  aasislad  tha  pirlim  wka 


brought;  thatisi.  I  assisted  tha  pirlim 
braaghtthami  This'BiOtkmimaanppefaedbf 
Mr.  Selwym  ifr.  Opmn,.  a  ford  of  ttle  Trea- 
soiy,  deekwad Uamslf  toke  ealiraly  a^  tkeia 
opinion ;— '<  becanm  tlm  rmht  of  appeal  foe 
ima»  kajmkly.  a  shukla  apua  1km 
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Mxt  wialer,  wlMi  he  pi  SJiwd  k  tbaiild  !»?• 
bit  MMCMiee;  tbat  «o  ike  imHod  wigfct  mC 
appeer  m  the  JohtmIi  of  llie  Heoie  ail  the 
mnomtTf  to  tlerm  wid  terrify  tlie  miods  of  tlie 
people  twfore  tbol  bill  covid  be  psMfd  iolo  a 
bw,  for  wbicb  at  f>reeeAt,  be  sud,  there  wee 
DOC  time."— To  af  Old  ito  alamuB^  tbetieople 
befoie  it  eottM  be  peaaed  iato  a  biw!~Wcll,  it 
did  eel  aiep  there :  eeoie  noliee  wee  lalMB  of 
tbia,  bet  not  much,  as  it  wee  for  thai  time 
dropped.  But  thia  notion  waa  revived  eome 
time  after  [in  1774].  Mr.  Roee  Puller  (a  bet* 
ter  man  to  ceme  forivarda  npon  aneb  an  oeca- 
aioo)  ^ve  notice  of  a  renewal  of  that  motion  in 
ibe  Heuae  of  Oommona :  be  wee  anpported  by 
Mr.  AtCorney-Oeoeral.  I  waa  alarmed  at  that 
(and  I  will  prove  it;  I  am  net  now  aaeerlinif 
what  I  will  not  prwve).  I  inatanHy  pubKabeil 
iHMt  they  might  tiave  celled  a  libd,  if  it  bad 
not  been  npon  anoh  tender  ifronnd.  I  aeat  it 
to  the  nid>lic  panera,  with  the  iuitNda  af  my 
name:  1  ineerted  in  it  aoeh  matter  aaeoald 
net  fail  to  naake  it  be  known  to  ooroe  from  me. 
That  did  not  eonlt nt  me.  I  reqoeated  an  bo* 
aoarable  member  of  that  Houae,  who  ia  now 
bioonrt,  Mr.  AMeiman  Oliver,  to  preeeiit  my 
compUmema  to  Mr.  Roae  Fuller  and  the  At- 
toniey-Oenerat,  and  to  inform  them  that,  upon 
that  grennd,  I  waa  ready  to  go  even  to  death ; 
that  J  wobM  aticb  at  nothing ;  that,  on  anch 
IB  oeceaion,  I  feared  no  preaecotkm  fbr  KbeL 
I  intreaied  them  to  tell  me  when  they  would 
briog  the  uMtkin  on,  that  I  might  be  preeetat  to 
bear  what  jmaaed,  wbieh  I  would  faithfully 
report  and  freely  eomtoent  upon.  The  Attor- 
Bcy-Genend',  in  hiaeupport  of  that  motion,  had 
reviled  the  right  of  appeal  in  the  subjeet  for 
norder,  ae  a  Gothic  euatom.  Gothic  waa  the 
iavidioua  charge  be  brought  againat  it :  it  waa 
a  Gotbie  custom !  Why,  gentlemen,  ao  are  all 
the  rights,  and  liberties,  and  ralnable  laws 
wbiob  we  have;  they^ere  all  Gothic.  But 
thia  was  to  be  plocked  out  from  amongst  the 
reat ;  and  because  it  is  Gothic  tkat  men  should 
be  punished  Ibr  murder,  becauae  it  is  a  shackle 
apoa  the  king's  mercy,  murderers  are  not  to 
be  poniriied.  Gentlemen,  this'  attempt  has  a 
■ear  affinity  with  this  prosecution  of  me,  for  a 
libel  against  the  government,  for  charging  the 
king's  troops  with  murder.  Gentlemen,  I  beg 
Iter:  for,  you  see. 


yonr  attention  to  this  matter : 


foey  hare 


in  their  syetem 


got  fortber  now  i  

and  their  doctrines;  and  the  mere  charging  of 
Ibe  king^  troopa  with  murder  ia  to  be  conai- 
dered  aa  a  seditioua  libel  against  the  king  and 
the  government!  But  what  thought  the  House 
of  Lorde  at  the  time  of  the  Revolution  npon 
tbia  Gothic  custom  f — Ring  James  the  second 
bad  cat  off  and  murdered  many  of  the  peers, 
Under  a  sham  trial  of  a  commiSRion  of  peers 
wliom  he  picked  ont.  At  the  Revolotien  they 
look  care  to  aecure  themaelvea  from  such  trials 
aa  fiitore;  and  therefore,  on  the  14th  of  Janu- 
dry  1089,  they  entered  this  emong  their  stand- 
log  orders :  «*  Whereaa  thia  day  waa  appcdnted 
for  taking  iala  consideratiott  the  report  made 


)  mmrwmTum)  on  ine  iy«b  as 

1  tiie  folhMring  decbiatiood 

by  the  Lords  spirttnai  and 

Benent  assembM,  that  the 


id  to  any  appeal  of  murder  nr  other  folony* 
I  brought  againstaa?  peer  or  peew:  asd 
ordered  lliat  thaa^eoMration  be  entered  es 
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flw  «th  ^  of  tbas  inslant  January,  foom  tte 
kwda*  oomaDitteaa  of  privilagea  coneeming  the 
trials  of  paora:  after  ^e  oaMakleration  bad 
thereof,  it  ia  reseived  by  ibe  Lords  spiritunl 
and  temporal  m  narliemeBt  aaaembled,  that  it 
is  the  ancient  right  of  the  peers  of  Bogland  to 
be  tried  aniy  in  foil  parliament  for  any  capital 
olenoes.  And  it  is  ordered  that  this  rasalutiatt 
be  added  to  tlie  roll  of  standing  orders  of  thia 
Heuse."-^This  was  to  secure  aemseives.  But 
when  th^  had  done  this,  some  noble  spirilt 
amattgat  them  being  alarmed  and  apprahc»* 
sive,  leat,  under  thia  pretence,  in  fature  timet 
the  subject  oAght  be  deprived  of  hia  rigbtto 
praaecnte  those  who  had  com  milted  murder^ 
they  (three  days  af\arwarda)  on  the  17ih  of 

January,  entered    '      " 

'«  It  is  deelaped  '  ^ 
temporal  in  pariieinent 
order  made  the  14th  day  af  thia  instant  Janu- 
ary, canceriHB|f  tlw  tneb  of  peers  m  parlia- 
Bwot,  shall  net  bo  understood  or  eonstnmd  to 
extend  I 
tobel 

it  ia  ordered  I 
the  roll  of  standing  ardera  of  thia  Honae/'-^ 
The  peers  at  the  Revohitiaa  (all  Gothic  as  ib 
was)  took  this  right  of  the  sMbject,  and  hugged 
it  to  their  bosoms ;  and  this  too  in  their  own 
case  agamat  thamaeWas.  They  would  mH 
themsdf  ea  be  esEemptod  from  a  possibility  af 
beior  prosecuted  to  judgment,  that  jeatiso 
might  be  done  for  the  tives  of  the  king^a  sub- 
jects, even  if  aliun  by  themselres.  However, 
gentlemen,  thbi  Gotbie  right  of  a|ipeal  is  aai 
as  yet  taken  ftomaa:  and  I  do  firnsly  believa^ 
that  by  the  resolotiea  which  1  showed,  and  by) 
the  message  wkich  I  sent,  and  by  the  libel 
which  1  poblisbed  (if  swsh  things  be  libel^  I 
do  believe  1  hare  the  aaerit  of  pottii^^  off  (at 
least  for  that  lime)  so  infomsim  oa  aJtSBMr. 
Infomo«sfonr*fold,  if  yon  oeasider  the  daotrio» 
now  brought  forwards,«^The  king's  tniap» 
shall  not  even  be  charged  vrith  OHwdar!  (m*> 
senre  then  what  foMews:  the  long  feabflhpa«wiU 
not  pursue;  the  eubfeet  shsll  Vwe  his  rightof 
appeal ;  and  you  AalL  not  oven  dare  to  aaf> 
that  the  king's  troopa  have  oaoMnitled  murder^ 

I  have  akeady  taken  opmuch  of  yoortiaBer 
bat  I  hope  that  tiie  imponance  of  the  dnatrino 
braught  forward  in  thia  case,  as  it  is  die  issli 
(there  is  no  preoedent  of  such  a  smr)  I  hop* 
that  Will  be  my  fusddsation. 

Gentlemen,  I  will  now  oovie  to  the  ad-* 
vertisement  itself.  The  AitDmcy*OcBeralapy» 
itiaaacandalens  publicatien;  and  Iwhesro-. 
peated  all  those  terms  winch  1  have  befom> 
raeotiiinedteyoo* 

Now,  genttpaaen,  pray  consider  wiidi  ]">«*•* 
aalvoa,  to  what  porpooe  has  he  done  thiaf 
LookaSthainfomaatioa  (yea  have^i  riglitsoi 
carry  It  out  ofeourt  with  you);  see  if  yea  can. 
fovd  any  such  charge  in  the  information ;  aeo. 
if  yoQ  can  find  any  thing  taotameaat  te  ribal* 
dry,  or  aearrility,  or  BtUinagatoiOr  bakterdaali,* 
These  taAe  no  part  of  tiie  iutbrmstion  at  alt; 
He  has  done  it  merely  to  mislead  and  i 
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Bat  he  complains  of  Mandaloaf  piibiieationfl ! 
Who  hu  most  came  to  eomplain  of  fcandaloiia 
poblicationt  (Uking  the  oatioil  aa  divided  in 
opinion  between  the  Tory  and  the  Whiff  doo- 
trines)?  who  has  most  reason  to  complain  of 
•candaloas  publications  ?  Read  Dr.  Sbebbeare 
and  the  archbishop  of  York  I*  a  pensioner  of 
the  crown,  and  an  archbishop  just  created  so 
by  the  crown  1  See  how  they  have  treated  the 
Presbyterians!  And  yet,  I  presome,  they  are 
aa  respectable  a  part  of  the  kini^'s  snbjeets  as 
the  king's  soldiers !  I  think  that  to  alienate 
the  minda  of  the  Presbyteriana,  or  of  others 
from  them,  is  doing  no  great  senrioe  to  this 
country!  Why  not  prosecute  for  that?  No; 
pensions  and  mitres  shall  reward  them !  But, 
not  to  talk  of  these  general  matters,  the  At- 
tomey-Oeneral,  in  a  prosecotion  of  me  for  a 

Srtieular  advertisement,  thinks  it  his  place  to 
k  ef  scandabus  publications.    Ptay,  take 
the  two  indivhloals,  the  Attorney-General  and 
nysdf ;  which  of  us  two  haa  mast  cause  to 
complain  of  scandalous  publicationa  ?  Judge 
fidrly  between  ua.    He  is  a  gentleman  in  great 
•ffice ;  a  gentleman  necessarily  exposed  to  the 
difference  of  opinions  about  his  conduct:  my- 
self an  obscure  man,  who  never  did  enjoy  any 
office  of  trust  or  of  consequence ;  who  never 
was  a  candidate  either  for  honour  or  for  profit ; 
who  have  no  claim  to  the  notice  of  the  public. 
Compare  this  with  the  situation  of  that  gentle- 
man; then  compare  the  ribaldry  and  the  scan- 
dal that  has  been  published  about  us  both ;  and 
Judge  which  ought  most  to  have  talked  of 
scandal  in  this  prosecution !  Gentlenen,  I  have 
bad  the  honour  to  be  burnt  in  effigy,  and  I  saw 
myself  committed  to  the  flames.    1  have  been 
aung  about  the  streets  in  balbda,  and  I  saw  a 
little  pert  parson  cocked  up  upon  a  stick  in  the 
singer's  hands.    The  news-papers  for  some 
years  were  even  sick  of  my  name.    Even  my 
clothes  afforded  an  entertahiment  for  the  wit  of 
the  theatre.    As  for  caricatures,  I  have  myself 
boBghi  enough  of  them  to  furnish  a  room  :— 
my  rooms  are  hot  small,  as  you  may  easily 
suppose.    My  life  has  been  written,  with  mjr 
name  at  length,  and  the  atheist  and  macaroni 
parson  printed  at  the  bottom  Of  a  print  in  the 
mntispieoe.    Atheist!  and  with  my  name  at 
Isogth!  Scandalous  publications,  lo  be  sure, 
should  be  urged  by  that  gentleman  against 
me!  Gentlemen,  1  have  never  complained  of 
those  imputations.    I  protest  (except  with  rery 
iynonnt,  very  poor  creatures,  and  it  does  not 
Signify  what  they  think)  I  don't  think  those 
imputations  ever  hurt  my  character;  and  if 
they  have,  1  will  take  the  chance  of  time  to 
refute  them.    There  was  indeed  one  imputa- 
tion that  I  believe  did  get  some  ground ;  and 
I  thank  the  Attorney-General  for  now  relieving 
BDc  from  it:  it  was  the  worst  of  all  the  other — 
ft  corrupt  pensioner  of  the  crown.    That  was 
im  impOtation  which  I  believe  did  stick  by  me ; 
but  there  is  no  wonder  at  that  at  all.    1  did  not 
even  for  that  so  much  as  accuie  the  publica- 
^    I  ■■  ■■"  ■  ' 

*Pr.Uarkham, 


ProceetUngi  ogamH  John  Harnef  fTfO 

tionsandthcwviters:  it  is  the  practice  of  th« 
times,  and  the  corrvption  of  the  minister,  that 
Kbelled  me!  Every  man  may,  without bein^ 
absurd,  suspect  hm  neighbour  of  corruptioo^ 
without  any  apeeific  charge  brought  against 
him.    Good  God !  in  a  natkMi  of  lepers  like 
this,  who 'can  expect  to  be  thought  clean! 
However,  I  agree  with  the  Attorney-General 
in  all  that  be  has  said  generally  agamst  scan- 
dalous puhlicatioos :  they  ought  to  be,  aad  the 
laws  (without  straining  them)  are  now  suffi- 
cient to  cause  them  to  be  suppressed.    But, 
gentlemen,  I  shall  never  be  found  in  the  list  of 
those  dealers  in-scandal.    Well,  but  in  the  ad- 
vertisement he  telle  you,  there  is  scorrilitT« 
Billingsgate,  ribaldry,  and  balderdash.    The 
gentlemen  of  the  law  love  to  go  by  precedente. 
The  Attorney-General  found  a  precedent  for 
it ;  and  therefore  (without  considering  whether 
it  would  apply  or  not  in  this  case)  he  nsade  use 
of  it  to  eke  out  the  time.    Mr.  Noy,  the  Attor- 
ney-General in  the  Star-Chamber,  prosecuted 
a  man  lor  apeaking  disrespectfully  of  stage 
plavs ;  and  he  said,  that  "  it  may  he  fit  enough 
and  lawful  to  write  against  plays,  by  men  that 
have  a  miasion :  and  they  must  do  their  errand 
in  mannerly  terms,  and  in  the  same  terms  as 
other  men  expect  to  hear  with  them.     Mr. 
Prynne  had  no  mission  to  meddle  with  those 
things,  to  sec  whether  men  should  not  retnm 
to  gentilism.    The  terms  which  he  nseth  are 
such  as  he  finds  among  the  oyster^wooMsn  at 
BilUngsgate,  or  at  the  common  conduit"*  Mr. 
Prynne  had  no  mission,  it  seems,  to  prevent 
men  firom  turning  heathens ;  and  therefore  he 
ought  not  to  endeavour  to  prevent  them  from 
turning  heathens!  But  however,  gentlsmen,  if 
1  have  need  Billingsgate,  and  those  bad  terms 
with  which  he  chaiges  me,  IshaU  not  be  angry 
with  the  Attorney-General,  but  ynty  mode 
obliffed  to  him,  if^be  will  help  me  to  comet 
my  language.    I  am  sorry,  however,  to  fiod 
that  he  does  not  mtend  I  snail  have  much  be- 
nefit by  the  example  of  his  own.    fle  has 
charged  the  advertisement  with  impudeece 
too :  and  it  seems,  gentlemen,  by  what  1  heeid 
from  him  in  the  other  trials,  and  in  this,  to  be 
a  very  hicky  impudence  for  me :  for  he  did 
say,  that  «*  wicked  is  a  term  too  high  for  this 
advertisement."     These  are  the  very  words; 
1  took  them  down :  <*  wicked  is  a  tsem  toe 
high  for  this  advertisement"     Upon  wbi^ 
tlien,  does  he  expect  to  gain  a  verdict  ?   He 
said,  too,  that  *'  ito  impudence  disamaed  ita 
wickedness."    I  believe  that  is  e  new  figure^ 
not  to  be. found  in  poetry  or  painting!  Impo- 
deuce  disarming  wickeoness!   Why,  gentle- 
men, that  was  m  plaiti  words  telling  the  jury 
(if  they  had  at  all  adverted  to  what  he  said) 
that  they  had  nothing  to  do  with  that  adver- 
tisement: for  if  it  is  not  high  enough  to  be 
wicked,  it  is  too  low  for  the  verdict  ^  a  jury» 
You  have  nothing  to  do  but  with'legaLwieked- 
ness :  a  man  cannot  be  prosecuted  lor  scurrditr 
and  impudence.    But  where,  in  which  worm 


•  See  vol  3,  p.  (r^ 
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of  thai  «dv«rlif«meiit,  U  this  seorriltijr  t^ud 
Billioj^agate?  la  which  •eotence  is  ibe  oq- 
iMtoiag  ribaUlry  aod  balderdash  ?  Balderdash, 
1  believe,  is  a  term  taken  from  the  druokard's 
table.  Balderdash  (if  it  means  any  thing) 
means  a  rude  mixture/  a  confused  discourse.* 
Does  he  prosecute  a  ruda  mixture  and  a  cou- 
fosed  discourse  P  U  its /aim  #nd  its  object  are 
difficult  to  be  found  out,  is  that  an  object  of 
Mosecution?  In  that  case,  it  mig^t  as  well 
hsTe  beeo  written  in  Hebrew.  But,  gentle- 
men,  all  this  was  merely  to  inflame  and  mislead 
you ;  and  therefore  I  shall  dot  d;freU  upon  it 
But,  geetlemen,  whilst  he  has  been  misspend- 
ing the  time  of  the  Court  in  that  which  makes 
no  part  <^tbc  information,  be  has  not  said  one 
sioffle  word  about  that  which  does  make  a  part 
of  the  information ;  ^  mean  its  fabhood.  Fals- 
bood  is  a  part  of  the  charge,  and  it  is  a  criminal 
and  an  odious  part  of  the  charge ;  and  if  you 
do  not  find  it  in  the  advertisement,  you  cannot 
give  a  cofli>plete  verdict.  Fabhood  is  a  part  of 
tbe  monster  which  he  has  exhibited:  and  if 
one  limb  of  it  b  wanting,  you  cannot  give  him 
a  verdict.  Gentlemen,  I  shall  prove  the  asser- 
tioDS  of  the  advertisement  to  be  true  by  mv 
evidence ;  and  I  will  not  now  delay  you  with 
them.  And,  gentlemen,  I  shall  prove  to  you 
a  thing  which  may  now  perha|is  be  a  little  use- 
ful to  my  character  (if  it  suffers  under  thst 
itigma  of  Billingsgate  and  balderdash,  and  in- 
cenibry  intentions,  with  which  I  am  charged) ; 
for  I  shall  not  only  prove  that  the  motiou  was 
made,  the  money  collected,  and  |iaid,  but  I 
■hall  prove  to  you,  that  tbe  advertisement  of 
the  first  sum  did  produce  the  second.  The 
Attamey-General  says,  it  was  only  a  fetch  to 
fiy  in  the  face  of  the  bw.  It  was  a  fetch.  It 
fetched  50/.  more:  and  I  will  prove  to  you 
that  it  did.  so.  I  will  tsll  you  the  peraoa  who 
tent  it,  and  the  person  who  conveyed  it  to  me ; 
because  tbe  purpose  for  which  the  money  was 
given,  the  gentbman  who  subscribed  it,  and 
tbe  gentleoisn  who  conveyed  it,  are  all  worthy 
of  each  other.  The  money  came  from  sir  Ste- 
phen Theodore  Janaaen,  who  is  now  out  of  the 
reac6  of  envy ;  it  was  conveyed  to  me  by  Mr. 
Alderman  Oliver,  who,  thouglfjiving,  b  equally 
out  of  tbe  reach  of  censure  ;  and  it  was  paid 
for  the  purpose  for  which  it  is  declared.  And, 
gentleinen,  1  am  the  rather  inclined  ta  prove 
these  circumstancea  to  you,  because  hb  lord* 
ahip  in  his  charj;e  to  tbe  jury  on  one  of  the' 
Ute  trials,  finding  that  na»  evidence  had  been 
brought  of  the  truth  of  the  assertions  ii^  the 
advertisement*  was  pleased  to  forget  a  doctrine 
I  have  sometimes  heard  about  truth,  and  threw 
in,  as  a  make-weight  into  the  scale,  an  insinua- 
tion of  the  possible  fabhood  of  the  advertise* 
ment.  Hb  lordship  said,  he  «*  did  not  believe 
such  a  proposal  had  ever  been  made,  or  such 
money  contributed)  or  paid,  or  even  auoh  a  so- 
ciety as  was  named  existed,  fie  hoped  there 
■     ■  ■■■  ^     -  ■         ■  ■  II .I...   ■■  ■  ..  ■  ■■■  ■   I . 

*  Johnson's  definition  b  "  any  thing  jumbled 
together  without  judgment  \  nid»  nHit«re$  a 
coofuscil  discoono,'' 
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!9^ere  no  persons  capable  of  such  an  act:  he 
boaed,  and  therefore  he  believed  !'*  It  b  a  toler^ 
able  iosiouatiyn  to  a  jury !  He  hopes  there  ara 
no  men  capable  of  such  an  act!  What  dismal  act 
must  this  be  r  It  must  surely  be  some  act  that 
excludes  a  man  ever  after,  from  being  admitted 
to  sit  cheek  by  cheek,  and  laugh  and  joke  to- 
gether with  his  lonbbip.  It  must  surely  be  an 
act  of  thst  kind  thst  a  man  must  be  held  in  ab- 
horrence for  it.  No  honest  man  could  keep  ono 
company  after  it.  «*  He  hoped  there  were  no 
men  capable  of  such  ati  act,  and  therefore  he 
believed  it."  After  this  the  Attorney-General, 
from  liis  lordship,  took  the  same  cue:  and 
therefore,  in  a  succeeding  trial,  he  too  inai- 
nuated,  that  the.  subscription  was  a  mere  pre^ 
teooe  (a  fetch  he  called  it)  to  colour  the  adver- 
tisement. I  own  when  his  lordship  hoped,  and 
therefore  believed,  I  was  in  some  pain  for  my* 
own  existence :  and  tlioogh  1  stood  close  athia 
elliow,  1  did  not  know  but  he  might  believe 
next,  that  there  was  no  such  person  as  myself 
existing  in  llie  world.  And  yet  I  have  heard  hb 
lordship  say,  on  other  trials  (and  if  I  mbrepre- 
sent  him,  he  will  do  justice  to  himself),  I  have 
heard  him  say— «•  What !  shall  not  a  judge 
and  a  jury  know  and  believe  what  every  one 
else  knows  and  believes?" — (and  it  was  upon  a 
trial  fbyr  a  libel)—:**  Shall  they  alone  be  sup^ 
posed  ignorant  of  those  known  and  notorioua 
facu  which  no  one  else  in  the  court  doubts?'*  ' 
As  I  do  not  therefore  know  which  of  those  two 
doctrines  hb  lordship  may  adopt  on  thb  occap 
sion,  and  cannot  tell  ^vb%t  he  may  believe  (Ite- 
cause  I  do  not  know  upon  all  subjects  what  he 
may  hope),  I  shall  tlierefore  prove  the  truth  of 
my  advertisement.  And  when  I  have  done 
that,  perhaps,  gentleman,  you  will  lie  told  (as  I 
have  heard  it  said)  that  *  ndse*  in  the  informa* 
tion  stands  for  notbiog,  and  is  not  a  part  of  the 
charge !  though  obeerve,  if  I  omit  proving  the 
uuth,  they  will  not  fiul  to  aggravate  tbe  cfaaige^ 
by  insinuating  the  falsbood.  - 

Now  then,  gientlemen,  I  come  to  the  very 
great  offence  of  all  y  to  that  which  does  Indeed 
mske  a  part  of  the  information,  but  has  madja 
no  part  (except  in  ^Msertion)  of  the  Attorney- 
General's  harangue:  I  mean,  charffing  the 
king's  troops  with  murder.  I  am  told,  that  it 
b  not  for  any  of  those  sssertions  about  aubserip- 
tion,  and  payment,  and  collection,  that  I  aoa 
prosecuted ;  but  it  is  for  chargmg  the  king's 
troops  with  murder.  There  the  Attorney-Ge- 
neral said,  he  **  put  his  finger."— I  have  not 
chaiged  the  king's  troops  wHh  murder :  there 
is  not  any  such  sssertion  in  the  advertisement. 
There  can  be  no  charge,  np  truth  er  falaheo< 
but  in  an  assertion.  Gentlemen,  I  have  no 
more  asserted,  that  there  were  any  penone 
murdered,  tlian  I  hav«  asserted  that  they  have 
left  behind  them  widows,  orphans,  or  aged 
pareeta.  Perbapa  no  persons  were  mnrderadt 
perhsps  no  persons,  w^re  even  killed  at  Lexr  ~ 
iugton  and  Concord  on  th)e  Idtb  of  April  1775« 
Perbapa,  if  there  were  any  killed,  they  were 
aucb  aa  have  left  behind  .them  neither  widow% 
orphans  nor  agidpafCBtf.  The  adTartisanenjI 
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^oa  BOt  MBart  apy  of  Ihon  tbfiiigff.  There  b 
Indeed  a  descruitioB  in  the  adfertieeoient  of 
certain  peraons  ror  whoie  ooe  the  oolleedon  was 
made :  if  there  are  no  snelli  persona,  the  in- 
tended charily  will  not  take  place.  1  indeed 
%iippoae  the  charg^e  to  be  true:  others  had 
^harfed  the  king's  troops  with  this  mnrder 
ttine  days  and  more  belbre  my  advertisement. 
I  faaf e  shewn  yon  where ;  in  the  same  news> 

rier  of  May  the  30th  and  Mat,  1775,  signed 
the  agent  of  the  profiiice.  1  supposed  that 
«ham  trae ;  bat  1  did  not  make  it.  1  took  it 
as  I  foimd  it.  The  charge  was  in  all  the  news- 
^wpesi  «f  May  90th  and  dtst,  1775.  Why 
natpfosecote  those  that  brought  the  charge'? 
'Fhe  charge  was  authenticated  in  the  most 
4i9rmal  manner:  originsl  affidavits,  taken  on 
Uie  «pot,  were  lodged  with  the  lord-mayor  of 
Lonoon.  The  charge  was  not  anonvmons ;  it 
•was  signed  by  the  ageut  of  the  province  where 
ihe  murders  were  committed ;  it  was  signed 
'by  Mr.  Arthur  Lee.  He  publicly  avowed  it 
«very  where.  He  sat  daily  in  this  court,  with 
4be  ehief  Justice  and  the  Attorney-General, 
pabtiely  as  an  advocate :  he  was  retained  on 
wne  of  the  trials :  he  stood  up  to  avow  it:  his 
lordship  knew  what  he  was  going  to  say,  and 
would  not  permit  him  to  speak :  it  was  in  the 
Arst  trial  at  West^iinster.    Yon  see  then  (nay, 

?ron  know  it  from  a  thousand  publications)  that 
hie  was  not  a  wanton  aoggestipn  of  my  own ; 
«or  yet  liglitty  uken  up  upon  a  slight  rumour: 
4mt  ft  waa  ao  given  to  the  public,  that  no  man 
csould  reasonably  doubt  of  it.  The  Gazette, 
publiahed  by  authority,  desired  every  men  to 
auspend  his  belief;  iO  declared  answer  to  which 
theae  affidaviu  came.  It  haa  never.since  been 
contradicted,  even  by  that  ve^y  authority  that 
iMred  tia  to  auapend  ottr  belief.  But,  gentle- 
men, though  1  did  not  make  the  charge  in  this 
advertisement,  to  save  trouble  1  am  willing  to 
Jiave  it  underaiood,  that  I  did  make  the  charge  in 
the  advertisement :  I  do  again  mske  it  now.  I 
iisi  nal  word  that  part  of  my  advertisement  in 
the  descriptive  manner  in  which  it  stands, 
throngh  caution,  and  as  a  subterfuge  to  insi- 
iiuate  a  charge  which  I  was  afraid  to  make: 
•ofar  from  it,  that  I  do  tell  you  again  I  allow 
th«  charge*  I  believe,  gentlemen,  these  mnr- 
'  ilers  will  never  be  forgotten  as  long  as  the  his- 
tofy  of  thisoonatry  shall  reitiain :  for  the  mnr- 
<der8  of  that  day,  the  19th  of  April,  have  been 
productive  of  all  thataUughter  which  has  hap- 
^  aince,  and  of  all  that  which  ia  still  to 


«ome.  Suppose  then,  gentlemen,  if  yon  please, 
4llat  f  had  ebaiged  the  king's  troops  with 
imrder.  Well !  what  then  f  How  follows  the 
libel  against  the  \ing  and  th^  government  f 
t»  YOU  moat  take  notice  that  the  aeeosatien  in 
theinlbniiation  is  not  that  I  have  charged  the 
kiag'i  troops  with  murder.  That  wouM  not 
4ntaaopfM«tedaii«infonnation:  an  information 
iiatiU  Dot  he  aupported  upon  that  charge.  The 
Aarge  against  me  is,  that  I  have  charged  the 
'king  and  the  government  with  murder.  And 
ftHlay  the  gentleman  has  spoken  a  tittle  more' 
)plakaytlMn  he  did  bofhre.   To-day  he  saya, 


that  <*  I  have  charged  the  penona  emptoyed 
by  government  with  being  guilty  of  mnrttsr  ; 
and  consequently  those  who  emptoyed  them  are 
involved  in  the  same  gnilt:*' This  is  the  charge 
agtftuat  me.  But  bow  doea  he  draw  the  con- 
s^uenoeP  Is  that  to  be  found  in  the  advertise- 
ment P  Doea  every  man  that  says  a  aoldier  haa 
committed  murder,  involve  the  king  and  the 
government  in  the  commission  of  that  mnrder  f 
Gentlemen,'!  have  not,  id  my  adveftiaement. 
even  charged  the  ministers.  But  if  1  had,  I 
hope  the  ministers  or  the  treops  are  no  pirt  of 
that  government  which  you  acknowledge:  at 
least  I  am  sure  the  troops  do  not  make  a  part 
of  that  government  under  which  I  was  bom; 
they  do  not  make  a  part  of  that  government  to 
whidi  I  have  repeatedly  sworn,  «nd  alwaya 
held  the  most  faithful  and  6rm  allegiance:  and 
I  will  say  more,  they  do  not^make  a  part  of 
that  government  under  which  1  will  ever 
silently  live.  Indeed,  gentlenoen,  Mr.  Attor- 
ney-General seems  to  think  the  troOfto  some- 
tiling  more  sacred  even  than  the  government : 
for-he  aaid,  in  sggravation  of  the  charge,  that 
it  was  **  not  only  a*  libel  against  goveroment, 
but  even  sgatnst  the  soldiers  in  our  service.'* 
If  he  should  happen  to  forget  this  alao,  the 
counsel  who  answered  him  at  the  time,  and 
took  notice  of  it,  I  hope  will  remember  it— > 
**  Not  only  a  libel  against  the  government,  but 
even  agamst  the  soldiers  in  our  service  :**  so 
that  the  troops  are  aomethtng  more  than  the 
government !  1  believe  tliey  are  intended  to  be 
made  so ;  for  ours  is  a  government  of  laws,  not 
a  government  at  will,  either  by  troopa,  com- 
manders  in  chi«*f,  miniatera,  or  king.  Consider, 
gentlemen,  that  the  king's  troops  are  only  to- 
lerated in  this  country  for  the  purpose  of  fo* 
reign  defence.  They  have  been  but  of  late 
years  tolerated  in  time  of  peace.  They  have 
onlyan  annual  existence ;  which  existence  ex- 
pires yearly,  unleas  regenerated  by  a  yearly 
vote.  Now,  gentleaden,  consider!  Hanove- 
rians, Hessians,  Brunawickers,  Waldeckers, 
the  very  Indian  savagca  (^of  theae  are* the 
king*a  troopa  now  composed)  all  -these,  by  Mr. 
Attorney's  doctrine,  make  a  part  of  the  Ueased 
government  <'M9iis  country  I  and  to  charge 
any  of  those  king's  troops  with  murder  is  te 
he  guilty  of  a  seditions  libel  against  the  king 
and  agtfinst  the  government  1  Gentlemen,  re* 
fleet.  Have  not  the  king*a  troopa  often  been 
charged  with  murder  f  I>sea  there  pass  a  yesr 
when  some  of  them  are  not  oonvicted  for 
murder  P  and,  in  the  last  goadoM  king'to  reign, 
were  they  «ot  e«eeuted  too  for  munder,  when 
tliey  were  convicted  P  -It  is  too  nolorioaa^-^A 
libel  to  cfafarge  the  king's  troops  with  eotirder  I 
I  believe  nobody  ever  dreamt  that  it  wae  a  Hbd 
against  the  government,  or  even  againat  Ike 
miftistry,  to  say  that  same  of  the  king**  troops 
have  committed  murder.  If  aucb  a  charge  ia 
false  and  malioioua  fand  a  fUse  andmaliaMNW 
Charge  may  be  maoe  against  the  trbops,  aa 
well  as  againtot-any  ether  peraon)-  ir'may  be  a 
libel egainst themi  jnatas it  wotild be  agaiaat 
any  other  of  the  ting'a  liebjwia ;  'and  tbej 
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nuistictk  the  Mpiie  ttmoif,  Tbey  are,  not 
nearer,  nor,  I  bope»  dearer  tbaD  we  are ;  than 
any  otber  of  the  king's  sobjeota.  How  long 
hare  tbe  troops  been  tbeie  |>rirUeged  charao* 
teraP  TV  bat  is  there  peculiar  in  their  cbatacter, 
that  to  cliaijge  them  with  a  murder  shall  be  a 
libel  against  the  king  and  the  goferement? 
Suppose  I  had  said  (as  I  belie? e  I  might  trttty}« 
ann  as  I  know  it  has  oflen  been  said^  that  many 
murders  baTS  been*  committed  by  the  king^ 
patents,  does  any  man  thmk  that  the  Attorney- 
General  would  have  psoaeented  that  aa  a  sedi- 
tious libel  agabst  the  king  and  the  gi^^em- 
ment  ?  And  yet  tbe  king's  patents  are  just  such 
as  be  pleases  to  make  them :  they  nre  of  his 
own  bq^ttingy  and  much  more  as  be  pleases 
to  make  them  than  even  bis  children.  But 
the  troops?  what  are  they?  what  are  they, 
whose  origin  we  know  ?  what  are  those  who 
are  of  our  own  country? — Many  of  them,  fe- 
k»ns  taken  from  gaols,  and  rescued  from  the 
gaUowa.  Of  these  are  the  king's  troops  com- 
posed. And  is  it  wonderful  to  chmgethe  king's 
troops  with  murder?  But  it  is  too  ridiculous, 
i^am  sure  the  Attorney-General  does  not,  he 
will  not,  pretend  to  say,  that  every  particular 
i^inst  some  soldier  or  soldiers  for 
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r  is  a  seditious  libel  against  the  king  and 
the  government!  He  will  not  say  so  I  Snppose, 
genUemen,  some  of  the  king's  peace- oSfficers 
bad  been  charged  with  murder.  Jt  has  oftim 
bappebed.  Constables  and  peace-officers  may 
eiercise  their  authority  in  an  illegal  manner: 
they  majf  kill  men  instead  of  frresting  them. 
Thev  have  done  it ;  they  have  been  sometimes 
tried  for  it.  Are  not  they  as  much  the  king's 
officers  as  the  troops?  Something  more  so,  I 
suppose;  for  they  are  the  officers  of  the  rest 
government  of  the  country ;  the  officers  of  the 
Mws.  And  yet  was  ever  any  man  prosecuted, 
or  would  any  man  now  be  prosecuted,  if  be 
charged  a  pack  Of  constables  with  having  oom- 
mittol  murder  ?  Would  ihat  be  a  libel  against 
tbe  king  and  the  governinent  ?  It  could  not  be. 
Gentlemen,  suppose  some  of  tbe  soldiers  as 
brutal  as  Kirk's  lambs  (soldiers,  for  their  cruel- 
ty, known  by  that  name)  should  renew  again 
the  horrid  barbarities  which  they  oommitt^  in- 
tbe  West;  would  it  then  be  a  seditipps  libel 
to  say  that  they  had  committad  murder  ?  I  do 
not  say,  nor  know^  that  the  king  has  at  present 
among  liis  troops  an^  lambs  of  Kirk's  breed; 
but  1  am  snre  be  had  in  1768 ;  because  I  tlien 
saw  them  not  only  commit  murders,  but  other 
barbarities  which  not  a  savage  bardly  would 
commit.  I  saw  one  of  tbe  king's  troops  run 
his  fixed  bavonet  under  the  shouldei^bhiile  of  a 
poor  man,  because  he  could  not  get  under  a 
rail  time  enough  out  of  his  way :  I  saw  «  wO'- 
man  wjth  child  wounded :  a  gingeir-bread  wo« 
man  murdered  as  she  sat  at  near  a  quarter  of  a 
mile  diataoce.  Were  not  they  murdered? 
Were  not  those  murders  committed  by  the 
king's  troops  ?  b v  as  numerous  a  body  of  the 
kjng'a  troops  aa  those  who  oommiHed  the  mur- 
diws  at  Lexington?  GentleoMn,  there  was  a 
pcnpa  present  i  1  don't  knoif  Ihtl  I  fove  a 


right  to  mention  his  mm»i  buthe  said. be  ba4 
served  as  a  surgeon  under  Bvaddo^  in  Ame- 
ric%  and  be  told  the  justipee  of  the  peace,  tb^t^ 
even  in  that  country,  be  bad  v^wec  9een  muider 
ao  wickedly,  so.  w^tonly  con^mHted.  Butk 
perhaps  the  Att<»mey -General  does  ipean  stiU 
to  prosecute. me  for  calling  them  murderers.^ 
Why  should  he  net  ?  It  is  but  nine  yeani  agp  I 
I  don't  know  but  that,  tif^  soon  afi  this  projEie-> 
cution  is  over  (if  you  should  establisb  thisd^GK 
trine),  be  may  follow  it  with  another  prosecnt 
tion  lor  that  libel  too.  Tbe  a^me  printer  oaa 
prove  it;  and  I  shall  not  deny  it..  Bet  the 
Attorney -General  will,  I  know,  from  neoessi^^ 
be  obliged  to  sayi  that  this  is  a  very  different 
case  mm  charging  some  individual  sol^ieni 
with  murder.  The  king's  troopf  here,  he  wilL 
say,  acted  in  that  cap|icity»  as  tlie  king's  trodpst* 
in  a  body,  under  their  officers,  and  in  a  military, 
manner,  as  part  of  the  king's  ara^y.  Well,  it^ 
ipay  be  so ;  bift,  however,,  that  is  qmre  th«n  bfl 
has  proved  to  you.  If  you  believe  that,  year 
must  tsk^  bis  word  for  it,  or  you  must  .ha«fi  ilc 
from  tbe  evidemw  whiqb  1  shall  preduoe*  BuH 
if  Mr.  A ttornejT  General  makes  »or  attempts  to^ 
make  this  distinction  to  you,  gentlemen,  b^ 
tween  individusl  soldiers  and  those  acting  ae. 
part  of  an  army,  1  must  then  intreat  him  ti^ 
draw  the  line.  None  has  yet  been  drawn  ;  bn( 
be  must  do  it-  before  yon  can  give  hipA  a  ver-, 
diet.  If  he  wiU  give  up,  as  1  am  sure  he  will^ 
that  to  charge  any  individual  soldier  witli  a 
murder^is  not  a  seditious  libel  a^iqst  the  king! 
and  his* government;  but  shall  iosisti  that  to^ 
charge  a  body  of  the  king's  soldiers,  acting, 
under  their  officers,  is  a  libel  against  tbe  king; 
and  the  government;  he  must  then  draw  some 
line.  He  will  tell  you,  I  snppose,  whether  it 
is  a  regiroenr,  or  a  company,  or  i^  serjeapt'a 
guard,  or  a  coi'poral'^  guard ;  what  number^ 
and  how  commanded  is  it;  that  draws  tbe  line; 
that  makes  it.an  offence  against  the  king  andi 
the  government,  and  mak^  it  a  seditions  libel 
to  cbai]g:e  them  with  murder^  Look  after  him. 
— see  if  he  draws  you  that  line.  Ha  must 
lil^wise,  gentlemen,  when  be  has  drawn  it» 
shew  you  his  law  for  it ;  and  then  he  must 
prove  that  tbe  troops  1  have  charged  fall  within 
that  line ; ,  and  if  he  does  all  this,  if  he  draws 
that  line,  and  establishes  it  by  law,  and  proves 
that  the  troops  I  have  charged  are  within  that, 
line  Which  he  establishes  by  law,  then  yon  are: 
bound  to  give  a  verdict  against  ipe.  And  if 
he  would  do  that,  I  would  at  once  save  him  (be 
trouble  of  a  trial.  If  he  can  draw  that  line,  I 
will  not  k^p  the  court  a  moment.      * 

Gentlemen,  1  will  be  bold  to  say*  that  the 
whole  army  together,  foreigners  and  natives, 
with  all  their  officers,  and  tbe  commander,  in 
chief,— aye,  and  the  king  himself  at  tbeiv 
bead,— is  no  part  of  the  government  of  thin. 
country ;  nor  can  they  lawfully  put  any  man 
to  death.  I  said,  gentlemen,,  iome  time  ago, 
that  there  never  had  before  been  broi«ht  a^ 
proeectttioD  upon  Sjoch  a  c)taige  asihis.  !Now," 
It  ia  true,  that  a  part  indeed  of  the  charg» 
against  honeitioEii  iilbornei  «po»oneofhia 
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fritlf,  wis/ that  he  bad  aeeii{Md  the  soldiery  of 
having^  cofninitted  murder ;  and  his  words  were 
([besidea  the  word '  marder,'  which  he  expressed 
at  lenfftb)  that  they  had  committed  murder 
by  *"  shedding  the  blood  of  war,  in  the  time  of 
peace:*'  and  he  had  likewise  called  their  ge* 
iieral,  by  name,  a  <  murderer.'*  But,  n^ntle- 
ooen,  it  must  be  remembered,  that  this  prose-, 
cution  was  brought  when  the  army  were  in- 
deed, de  faetOf  the  gotemment ;  when  there 
was  neither  king  nor  parliament,  but  the  army 
governed  alone.  Then  indeed  it  was  nataral 
enough  to  call  the  troops  the  goYemment,  and 
to  reckon  it  a  seditious  libel  against  the  govern- 
ment to  charge  them  with  murder.  Since  that 
fltaoe,  the  Attorney-General  will  find  no  such 
prosecution.  Howerer,  gentlemen,  CTen  then 
•  London  jury,  faithful  to  their  duty r  in  spite 
ofthe  Judges  and  the  Attorney-General  (who 
then  held  the  very  same  language  which  the 
Attorney-General  holds  now),  in  spite  of  all 
their  arts,  at  that  perilous  time,  a  London  jury 
in  this  very  court,  sitting  in  those  rery  places 
Where  you  now  sit,  did  justice  to  their  own 
consciences,  and  they  acquitted  him,  as  you 
iriust  me,  unless  you  chuse  to  exchange  the 
laws  of  the  land,  and  have  military  execntion 
take  place  in  this  country.  A  standing  army, 
ita  the  time  of  peace,  is  a  monster  to  the  free 
constitution  of  this  country :  it  has  but  very 
lately  been  suffered ;  and  one  of  the  great  ar- 
guments that  bu  been  urged  by  those  who 
nave  from  age  to  age  opposed  a  standing  army, 
was,  that  they  would  be  theuceforwards  used 
as  they  now  are.  The  pensioners  of  the  crown 
and  the  friends  of  arbitrary  government  ridi- 
culed such  a  supposition.  Thev  said,  it  was 
impossible  that  such  a  time  could  ever  arrive. 
Ibave  read  their  arguments ;  I  am  sure  the 
gentleman  who  now  prosecutes  me  has  read 
tlieir  arguments.  They  were  then  afraid  of 
this  use  of  troops;  and  iher^fore  those  who 
opposed  the  establishment  o!  the  army  gave 
it  as  their  reason.  Gentlemen,  the  courtiers 
ridicdied  the  thought  that  such  a  time  could 
ever  arrive,  or  that  the  soldiers  in  tliis  coun- 
try could  ever  be  so  employed,  ^k>w,  what 
would  our  fathers  have  said,  if  any  chief 
justice  or  attorney-general  had  at  that  time 
hinted  that  the  soldiers  should  not  onW  be  so 
employed,  instead  ofthe  civil  officers  ofjustice, 
to  inforce  the  law  upon  the  subject ;  but  that 
they  should  also  have  a  privilege,  when 
the^  were  employed,  which  the  officers  of 
justioe  never  pi*etended  to?  Any  man  who 
had  broached  such  a  doctrine  (before  the  crown 
bad  got  a  firm  poss^on  of  a  perpetual  stand- 
ing army)  sncfa  a  man  would  have  been  hooted 
at  l>y  both  parties:  by  the  court  (not  that  they 
would  have  disliked  the  doetrine,  but)  because 
the  secret  would  have  been  let  out  too  soon. 
But  now  this  same  doctrine  has  made  the  chief 
justice  tn  earl,  and  will  make  the  attomey- 
'  general  a  chief  justice. 

Gentlemen,  1  must  entreat  you  to  recal  to' 
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your  memory  in  what  light  miKtary  ezeentwR 
has  always  hitherto  been  considered  in  this 
country;  and  I  shall  give  yon  (for  it  is  worth 
the  while)  the  circumstanbes  of  the  military 
execution  at  Glenco.*  I  published  the  pamph- 
let, that  all  the  world  might  see  it.  I  men- 
tion it,  because  it  happened  about  the  time  of 
the  first  establishment  of  a  sunding  army  (in 
its  present  form)  in  this  land.  It'is  but  about 
eighty  years  since.  It'  happened  immediately 
after  the  Revolution.  Now,  gentlehien,  who 
were  the  Glenco  men?  **  It  is  certain  and  ac- 
knowledged by  all,  that  they  had  been  in  the 
rebdiions  under  Dundee.f  and  under  Bticfaan.** 

*  See  the  Proceedings  respecting  the  Mas- 
sacre at  Glenco,  vol.  13,  p.  879,  of  this  Col- 
lection. 

f  See  the.  Proceedings  against  him,  vol.  13, 
p.  617.    See,  also,  vol.  11,  as  there  referred  to. 

Mr.  Laing,  in  relating  tlie « last  splendid  ex- 
ploits' of  Dundee,  has  eloquently  celebrated  the 
illustrious  parts  of  hta  character:  but  a  limited 
coounendatton  of  the  hero  would  not  satis^ 
the  zealous  prejudices  of  the  writer  of  bis 

*  Memoirs.'  By  the  blind  or  dishonest  patia- 
lity  of  this  biographer,  high  praise  is  claimed 
for  thei  mercy  and  tenderness'  *  the  unexpected 
and  undeserved  clemency'  of  Claverhouae,  as 
minister  of*  alLthe  paternal  care*  of  Charles  and 
James  for  the  presbyterians  of  Scotland*  Of 
Jamea's  paternal  care,  which  permitted  the 
ex^ntion  of  wretched  ignorant  enthusiasts, 
whose  blood  be  said  .would  be  upon  the  nation, 
the  author  lias  given  an  iuatance  in  the  foik>w- 
ing  curioua  story : 

*^  His  grace  the  duke  of  York,  who  was 
concerned  to  hear  ofthe  commotions  and  trou- 
bles in  the  west,  ordered  that  some  prisoners 
should  he  brought  to  Edinburgh  to  be  ex<- 
amined.  Accordingly  there  were  three  sent, 
who  were  -found  so  ignorant  and  sirople  on 
their  examinations,  that  his  grace  gave  orders 
to  set  them  at  liberty,  upon  condition  that  they 
should  say  *  God  save  the  King;*  which  they 
positively  denied ;  then  bis  highness  naked  if 
there  was  a  Bedlam  in  the  country  to  put  them 
in,  and.  declared,  that  if  they  were  hanged,  it 
was  his  opinion,  their  blood  was  on  the  nation : 
notwithstanding,  according  to  their  sentence  of 
condemnation,  they  were  brought  to  the  place 
of  execution,  and  bis  grace  being  uneasy,  sent 
'the  lord  Roscommon,  with  a  pardon  to  them; 
who  came  close  to  the  scaffold,  and  (one  of 
them  being  hanged)  made  a  handsome  speech 
to  the  other  two,  offering  them  their  pardon,  if 
thev  would  say  *  God  save  the  King.'  Tbetext 
to  oe  hanged  was  John  Potter,  who  seemed  to 
be  in  a  doubt,  and  it  was  believed  would  have 
accepted  ofthe  pardon,  but  his  wife  took  him 
by  the  arm,  and  almost  pushed  him  over  the 
laddefi  and  said,  *  Go,  die  for  the  ^ood  old 

*  cause,  my  dear ;  see  such  a  man'  (meanisg 
the  hanged  man)  ^  will  sup  this  night  with 
Christ  Jesus;'  so  in  fine,  the  other  two  were 
banged:  but  what  was  the  woinao*s. 
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Tbe  slaaghter  took  plice  in  very  trooblesome 
unqoieC  times,  at  tbe  moment  of  the  Rero- 
tion:  it  was  after  repeated  proclamationa  of 
indemnity  and  pardon.  Tbe  last  proclama- 
tioo  alloired  them  fire'montha  (fVom  August  to 
January)  to  come  in  and  take  tbe  benefit  of 
that  proclamation.  About  six  weeks  after  the 
expiration  of  that  term,  the  slaughter  hap- 
pened ;  and  about  S5  or  80  of  them  were 
kilted.  Now,  gentlemen,  let  ns  look  for  the 
reaaons  which  were  given  for  that  slaughter. 
Tbe  secretary  of  state,  Siair,  gives  th/ese  rea- 
sons for  that  slaughter :  these  are  his  words : 
**  Since  tbe  government  cannot  oblige  them,  it 
is  obliged  to  ruin  some  of  them^  to  weaken  and 
ftighten  the  rest."  He  goes  much  farther : — 
^Mt  is  a  great  work  of  charity  to  be  exact  in 
rooting  ont  that  damnable  sect."  They  were 
not  only  obliged  to  do  it,  hot  it  was  charitable. 
He  goes  farther  :•**  for  a  just  example  of  ven- 
geance, 1  entreat  the  thieving  tribe  of  Glenco 
may  be  rooted  out  to  purpose."— He  says  it 
was  *«  a  great  advantage  to  tbe  nation,  'that 
that  thievmg  tribe  were  rooted  out  and  cut  off.'' 
..•«  When  voo  do  your  duty  in  a  thing  so  ne- 
teasary,"  (there  was  a  necessity,  you  see) — 
**  to  nj  the  country*  of  thieving,  you  need  not 
trouble  yourself  to  take  the  pains  to  vindicate 
yourself  by  shewing  all  your  orders."—'*  When 
you  do  n^t,  you  need  not  fear  any  body." 
He  adds  farther,  gentlemen, — *«  Here  is  a  fair 
occasion  for  you  to  shew  that  your  garrison 
serves  for  some  use." — These  are  his  instruc- 
tions ;  Ihe  secretary  of  state's  instructions  to 
the  troops :  it  was  a  fair  dccasion  to  shew  that 
their  garrison  served  for  some  use. — **  The 
king's  juatice  in  this,  will  be  aa  conspicuous  and 
useful  as  bis  clemency  to  others." — Can  an^ 
murder  be  dressed  up  m  fairer  terms  P  I  defy 
the  Attorney  General,  with  all  his  abilities  and 
force  of  language,  to  say  any  thing  in  behalf 
of  this  murder  .at  Lexington,  in  more  s|)eciou8 
terms  than  secretary  Htair  has  don^.  **  It  was 
charity  to  be  exact->for  a  just  example  of  ven- 
geance— I  entreat  the  thieving  tribe  of  Gleuco 
may  he  rooted  out  to  purpose.  It  is  «  great 
advantage  to  the  nation  that  the  thieving  tribe 
were  rooted  out,  and  cut  off.    When  you  do 


in    having   her  husband   hanged,   surprised 
many." 

Mr.  Walter  Scott,  in  his  <  Lady  of  the 
Lake,'  and  *■  Vision  of  Don  Roderick,'  has 
added  iltostrious,  renown  to  *'  the  various 
achi^veo^^nta  of.  the  warlike  family  of  Gra;me 
or.j(?i#a9S€." 

■  ^  IKgnum  laude  virom  musa  vetat  mori.' 
The  following  is  the  passage  in  Dalrymple, 
to  whwh  Mr.  Laing,  aa  cited  in  vol.  IS,  p.  817, 
allndea:  <*  Dundee  had  inflamed  bis  mind  from 
bis  earitcat  growth  by  the  pelrusal  of  ancient 
poetf ,  historians,  and  orators,  with  the  love  of 
tbe  great  actions  they  praise  abd  describe.  He 
ia  reported  to  have  inflamed  k  still  more  by 
listening  to  the  aotient  songs  of  the  highland 


your  duty,  in  a  thing  ao  newwary,  yoo  need 
not  trouble  yourself  to  take  the  pama  to  vindi- 
cate yourself  by  shewing  all  your  orders.  When 
you  do  right,  yon  need  not  fear  any  body.— 
Here  is  a  fair  opportunity  for  you  to  shew  thai 
yonr  garrison  serves  for  some  use."  And  afler  ' 
It  was  done,  be  says,  **  All  that  I  regret  is, 
that  any  of  tbe  sort  got  away,  and  there  ia  a 
necessity  to  prosecute  tliem  to  the  utmost."-* 
These  are  the  apedous  reasons  given  for  thia 
slaughter  at  Glenco  by  the  then  aeeretary  of 
atate.  But,  notwithstanding  all  these  fine 
reasons  of  the  secretary  (who  would  have  been 
very  glad  to  have  had  it  considered  as  a  sedi- 
tious Hbel  againat  government,  for  any  man  to 
say  that  that  murder  which  he  had  authorized 
was  a  murder :  he  would  have  been  very  glad , 
of  thia  doctrine  \  it  would  have  aaved  himT  be 
hitnself  acknowledges  in  a  letter,  that  there 
was  **  much  talk  at  London,  that  the  Glenco 
men  were  murdered."  There  was  much, 
observe;  not  a  little;  there  waa  much  Ulkat 
London  that  the  Glenco  men  were  mur- 
dered. And  tbe  parliament  of  Scotland,  who 
took  up  the  matter,  said,  it  had  miuie  **  much 
noise  both  in  Scotland  and  tbe  rest  of  tbe 
king's  dominions."  And,  gentlemen,  it  was  a 
very  useful  Ulk  and  noise.  You  will  find  what 
it  produced.  Now,  what  did  the  kiogP  ce- 
loctautly  indeed ;  but  it  prod uded  good.  What 
did  the  secretary  of  state?  What  did  the  At- 
torney-General ?  File  an  information  for  chaig^ 
iog  the  king's  troops  with  murder?  (words  and 
writing  have  the  same  effect ;  rash  words,  in- 
deed, shall  have  an  excuse  where  a  deliberate' 
writing  shall  not.)  No !  there  was  no  ufor- 
mation  for  a  Kbel ;  but  tbe  king  granted  a  com- 
mission for  an  enquiry  by  what  pretended  au- 
thority that  slaughter  was  committed.  The , 
officers  of  state  at  that  time  knew  what  they 
were  about,  as  well  as  they  do  at  this  time. 
There  waa  a  defect  in  the  commisMon.  Gen- 
tlemen, in  this  first  commission  which  waa 
granted,  the  offioen  who  had  the  drawing  it 
up,  no  doubt,  took  care  that  there  should  be  a 
dbfect.  A  defect  there  was^  and  the  enquiry 
did  not  take  place.  But  the  much  noise  aold 
the  much  talk  continued ;  and  two  years  'after- 
wards tbe  king  waa  forced  to  grant  another 
commission  of  enquiry ;  and  then  care  waa 
taken  that  there  should  be  no  defect  And  that 
commission  of  enquiry  waa  put  in  force.  It 
was  a  commission  of*^  enquiry  to  some  of  the 
noblest  and  the  greatest  in  that  country,  Scot- 
land, where  the  murders  were  committed. 
Gentlemen,  what  did  thooe  lords  commissioners? 
They  reported,  that  the  slaughter  of  the  men 
at  Glenco  was — "  a  barbarona  murder ;"  the 
very  Billingsgate  language  complained  of  in 
me.  Th^e  noUe  Scotchmen  voted. and  used 
that  very  expression,  that  very  ribaldry.  The 
Attorney- General  has  taken  hold  of  a  whole 
nation  by  calling  it  Billingsgate  and  ribaldry. 
Here  ia  that  very  wonl,  «<  murder,  harbaroos 
murder,"  applied  to  the  king's  troops,  whicli 
offends  that  gentleman  so  much  in  my  adrer- 
tiaement,-  He  may  now  »ee|  that  I  loo  had  ft' 
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Ibr  civil  pnrfMses,  that  it  hM  alwmyt  beeo  <  tbe 
tfaougbt  a  praise-worthy  jealousjf  ia  them  to 
refuse  Xq  suffer  the  military  to  assist  at  the  exe- 
cuUoo  oF  erimiDals :  how  much  less  Ihea  are 
they  proper  to  execute  them  themselrcs.  In 
that  proiecotioD  of  the  king's  troops  for  com- 
mitting murders  in  St.  George's- fields,  I  was 
particularly  fortunate  for  this  occasion ;  and  1 
should  have  reasou  to  rejoice  for  myself  (if  I 
alone  was  concerned),  tfclat  I  did  by  that  pro- 
secution bring  out  a  doctrine  (which  1  know  to 
be  false,  and  which  if Wt  discountenanced  will 
be  fatal) — but  I  did  draw  out  a  doctrine  from 
the  bench  which  must  prevent  your  verdict 
against  ilie  now.  To  justify  the  executions 
committed  in  St.  George's- fields,  or  to  save 
the  delinquents  from  punishment,  the  judge 
declared  from  the  bencn  that  they  were  to  be 
considered  as  any  other  men  in  the  country ; 
that  it  was  a  matter  of  no  consequence  whether 
they  wore  a  white  coat  or  a  red  one ;  that  they 
were  on  the  same  footing,  and  might  be  em- 
ployed like  any  other  mibject.  I  know  that  to 
be  false:  th^  are  distmguished  from  other 
men,  not  so  as  to  make  them  more  qnslified  for 
execution,  but  less.  However,  this  doctrine 
answered  the  purpose  at  that  time :  but  this 
doctrine,  if  X  am  to  be  convicted,  must  now  be 
laid  aside.  The  king's  troops  must  no  longer 
be  considered  as  on  a  level  and  on  the  same 
footing  with  the  kind's  other  subjects.  They 
must  now,  by  the  **  king's  troops,"  mean  some 
persons  more  sacred,  dearer,  and  nearer  to  his' 
majesty  than  any  other  of  his  subjects ;  and  to 
arrai^  any  action  of  theirs  is  to  be  guilty  of  a 
seditious  Jibel  against  the  government.  Now, 
gentlemen,  observe  bow  rapid  is  their  pro- 
gression; from  toleration  to  ei]iiality,  snd  from 
equality  to  domination ;  and  from  thence  you 
may  learn  how  dangerous  is  this  doctrine. 
Observe,  that  first,  and  for  many  years,  they 
beg  hard  to  have  troops  tolersted,  merely  to 
prevent  surprize,  and  to  be  ready  against  foreign 
enemies :  that  is  the  pretence.  •  The  judges 
next  c(»nnive  at  their  employment  against  the 
«|ubiect  at  home,  under  pretence  of  eqiiality, 
and  as  being  merely  on  the  same  footing  with 
the  king's  other  subjects,  and  with  no  other 
difi*erence  but  the  colour  of  their  coats.  From 
this  last  doctrine  (though  it  includes  a  contra- 
diction to  what  follows)  the  transition  has  been 
Tery  short  indeed.  They  are  now  to  be  tsken 
out  of  that  equality  with  other  subjects;  and  it 
Is  made  a  crime  against  the  king  and  the  go- 
vernment to  condemn  any  slaughter  which 
they  may  commit :  and  this  too  without  any 
enquiry,  without  any  prt>of  concerning  the  na- 
tore  of  the  execution  or  the  manner  of  the 
slaughter;  or  whether  it  was  directed,  or  was 
not  directed ;  or  by  whom  directed.  And  yet, 
gentlemen,  I  have  learned  from  sir  Robert 
iltkins  (still  going  to  my  only  source  of  law,  a 
Sute Trial)  1  have  learned  from  him,  that  *'  some 
judges  are  of  an  opinion  that  before  a  trial,  or 
presentment,  or  acquittal,  *  mode  legitime,'  no 
action  upon  the  case  for  slander  willlie ;  it  not 
kemgibeaaySiripef^rittiUaiiaaviitlal,    By 


Proceedings  againsi  John  Home, ' 


[796 

he  says,  it  is  not  ready  for  an 
information,  which  is  but  the  king's  suit,  the 
reason  being  the  same  in  both."  So  that, 
gentlemen,  if  that  be  true,  this  prosecutioa 
IS  too  soon .  as  well  as  too  late :  too  sooo^  • 
because  it  precedes  the  enquiry  into  the  fact, 
whether  murder  or  not ;  and  too  late,  for  the 
reasons  I  have  already  given.  And  I  have  no 
doubt,  gentlemen,  but  that  vou  yourselves  will 
think  that  the  first  step  to  he  taken  to  remove 
(if  there  be  any)  aspersion  on  government,  is  to 
set  on  fobtan  enquiry  into  the  murder;  and 
then,  if  it  shall  be  found  a  groundless  charge, 
prosecute  and  punish  those  who  charged  them* 
They  say,  wbv  do  1  not  prosecute  them  ?  or  al 
least  that  I  should .  have  pr6secoted  the  mar- 
derers,  or  not  charged  them  with  the  murder. 
It  is  well  known,  1  liave  always  done  so  whca 
I  could ;  and  I  wooM  do  so  now  if  I  could.  I 
would  prosecute  those  troops  guilty  of  those 
murders.  But  bow  is  that  to  be  done  f  An  act 
of  parliament  was  made  just  before  tbeoommia- 
sioo  of  these  murders,  to  exempt  the  murderers 
from  trial  in  America ;  and  you  will  please  to 
remember,  that  it  is  not  long  shice  an  act  of  par- 
liament was  made  in  England  for  the  naore 
speedy  execution  of  murderers  here.  An  ad 
was  made  a  few  years  ago  for  the  more  speed  j 
execution  of  murderers  m  England;  aod  thai 
because  it  was  thought  a  means  of  deterring 
men  more  effeci^ually  from  murder.  Now  then 
what  are  yon  to  conclude ?  What  are  yoo  to 
conclude  even  from  the  circumstance  of  delajf 
alone? — but  either  that  what  deters  men  frooa 
committing  murder  here,  will  not  deter  theoa 
from  committing  mi]|rder  there ;  or  else,  that 
it  was  Dot  intendeil  to  deter  men  from  commit- 
ting  murder  in  America.  Now  what  wouUI 
any  dispassionate  American  think  even  of  this 
single  difference  between  us  ?  Thia  act  was 
made  at  a  time  too  when  checks  for  their  secu* 
rity  were  more  necessary  than  at  any  other 
time  ;  for  it  was  when  troops  wer9  pouring  io 
upon  them.  Observe,  when  Englishmen  are 
murdered,  as  small  delay  as  possible  shall  be 
suffered  between  the  fsct  and  the  punishment ; 
in  America,  every  delay  snd  every  possible  dif- 
ficulty !  What  was  this  likely  to  produce  but 
mutual  slaughter  on  both  sides  ?  The  soldiery 
were  encouraged  to  murder  by  a  pros|>ect  oif 
impunity  ;  and  the  Americans,  by  4hat  impu- 
uitv  of  their  murderers,  were  tavght  to  defend 
and  revenge  themselves.  I  beg  you  to  recol- 
lect what  happened  in  London  only  three  or 
four  years  ago.  A  foreigner  stabbeo  a  ooacb- 
roan  in  Palace-yard,  Westminster.  The  poor 
man  in  the  agonies  of  death  called  out  for  a 
knife,  that  he  might  do  himself  justice  (thefoct 
is  notorious ;  I  believe  it  came  out  upon  the 
trial)  tbst  he  might  do  himself  justice;  as,  be 
said,  he  knew  that  his  murderer  would  be  par- 
doned! Gentlemen,  he  was  mistaken;  his 
murderer  was  hanged :  but  it  was  a  very  aalo- 
ral  thought  for  him,  after  the  pardons  for  mur- 
der which  had  then  been  reoentljf  grentad. 
For  take  at^ay  ff^na  men  a  reliance  in  tbepro- 
tectioB  of  the  1%W|  and  they  will  wmtj,  wA 
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jostly^  and  properly,  do  jottice  for  tbomselvei. 
The  JMtioe  of  this  principle  is  acknowledged 
CYery  wbere ;  in  all  countries.  There  is  a  sig* 
nal  instance  of  it.  Eten  a  French  despot  fouod 
it;  and  when  the  king  of  France  paraoned  one 
of  his  own  Uood  tor  a  murder  which  be  bad 
oomnEiitted,  he  publicly  bade  him  oboerre,  that 
he  wonld  likewise  pardon  any  one  that  should 
nurder  him.  Now,  gentlemen,  picture  to 
yourselves  the  Americans  of  Lexington  and 
Concord  sleeping  quietly  in  their  beds,  their 
wires  and  their  infants  by  their  sides,  rous- 
ed at  the  dead  of  night,  with  an  alarm  that 
a  namerons  body  of  the  king's  troops 
(their  nunabers,  perhaps,  augmented  by  fear 
and  report)  were  marching  towards  them  by 
surprise  in  sn  hostile  manner — these  troops 
who  were  not  to  be  brought  to  justice  by  them 
for  any  murders  which  they  might  commit! 
What  shall  they  do?  Shall  they  attempt  to  fly, 
and  leave  tbe  helpless  part  of  their  family  be- 
hind them  ?  Shall  they  stay,  and  submit  ttan- 
selves  and  tbeir  families  to  the  licentiousness  of 
these  ruffians?  I  suppose  there  night  be 
amongst  them  (as  amongst  us)  some  of  both 
these  sorts :  but  bowerer,  for  the  honour  of  hu- 
man nature,  there  were  also  some  of  another 
tamper.  They  hastily  armed  themselves  as 
well  as  they  could ;  they  collected  together  as 
they  mig^ht,  and.  they  staid  watting  the  event, 
determined  not  to  attack,  but  lo  defend  ihemr 
selves  from  lawless  insult,  or  to  sell  their  lives 
as  dearly  as  they  could.    There  is  nothing 


cote  thoea  murderers,  how  is  it  to  be  done  f 
How  shall  we  find  the  surviving  witorases? 
Having  found  them,  how  shall  we  gri.them  lo 
England  ?  How  shall  we  find  the  iudiViilual 
murderers  P  and  if  found,  how  sbaU  we  bring 
them  hither  ? 

Gentlemen,  do  yon  not  plainly  see?  The 
act  passes  that  they  shall  not  be  tried  for  mur* 
der  in  America.— Tbe  murders  iromedistely 
folk>w.-~They  cannot  be  tried  by  tbe  Ameri- 
cans ;— and  (if  tbe  doctrine  now  attempted  b^. 
this  prosecution  is  esUblished  by  you)  (>ur  mi- 
serable fellow -subjecU  in  America  shall  not 
have  even  the  poor  consolation  of  b^iog  even 
pitied  here.  The  murderers  shall  not  be  tried 
there  s  they  shall  not  be  charged  here.  But, 
gentlemen,  1  shall  be  told  (as  1  have  been)  that 
tbe  Americans  were  rebels.  I  answer,  that  it 
hss  not  been  proved.  Times- of  discontent  and 
suspicion  are  not  times  of  rebellion :  suspieioQ 
may  be  groundless,  as  well  as  discontent. 

But,  gentlemen,  you  will  be  told  that  it  was 
no  murder,  because  there  was  a  necessity  for 
it.— ^rd  Stair  said  the  same  for  Gtenco.*— 
Well,  genllemen,  if  upon  tbe  trial  of  the  mur- 
derers it  should  so  appear,  that  would  save 
them  from  a  verdict  ot  tnurder.  But  till  that 
necessity  appears,  and  is  proved,  every  man  is 
justified  in  calling  it  a  murder.  Necessity  shall 
save  the  accused  from  a  sentence  of  death  ;  but 
it  shall  not  turn  tbe  accusation  into  a  libel,  be- 
cause it  had  a  reasonable  foundation.  Men 
were  killed  without  tbe  sanction  of  the  law. 
surely  in  this  that  will  justify  tbe  slaughter  of  (.However,    1  have   never  yet  heard  any  ne 


them  which  ensued.  And  you  will  please  to 
observe  the  time  when  this  happened ;  for  it  is 
a  very  striking  fact.  As  soon  as  tbe  act  of  par- 
liament exempting  them  from  trial  for  murder 
in  America — as  soon  as  that  act  got  to  Ame- 
rica, and  -the  weather  would  permit  them,  the 
troops  did  instantly  and  without  delay  commit 
those  murders  with  which  1  now  charge  them. 
That  act  of  parliament  was  proposed  by  the 
eoafidential  friend  of  my  judge ;  it  was  pro- 
posed by  lord  George  Gernuiiae ;  .and  though 
the  Attorney  and  Solicitor  General,  according 
to  custom,  were  instructed  to  bring  in  tbe  Bill, 
lie  proposed  it  in  tbe  committee.  He  mentioned 
tbe  word  soldiers — troops: — but  tbe  Attorney 
and  Solicitor  General,  or  the  other  genllemen 
who  are  in  office  (for  I  believe  their  names  are 
mentioned  for  form,  I  do  not  mean  to  accuse 
them)  tliose  who  drew  up  the  Bill,  knew  what 
was  the  secret  intention  of  the  proposer,  (not 
tbe  intention  of  the  irovernment),  and  therefore 
no  soldier  ia  to  be  found  in  the  Bill ;  but  it  is 
left  at  large — those  assisting  in  the  execution 
of  the  orders  of  tbe  officers  of  justice ;  and  the 
general  of  the  aro^  was  at  that  time  the  civil 
governor  of  the  town.  Lord  George  Gerroaine, 
whom  I  have  subpcenaed  to  appear,  and  who  1 
understand  does  not  mean  to  attend,  was  not 
then,  it  is  true,  in  office ;  but  he  was  very 
shortly  ailer  made  secretary  of  state  lor  tbe 
Ankerican  department.  You  see  then  that  se- 
cretary Germaine  was  more  subtle  and  cautious 
Ibsn  secretary  Stair.  Mow,  it  we  would  prose- 
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cessity,  any  real  necessity  shewn  for  this 
slaughter;  and  1  Uke  it  that  my  evidence 
will  l>e  sufficient  to  make  it  appear  that  it 
vras  a  voluntary  act,  not  unexpected  or 
waited  for,  but  sought  for  by  tbe  troops. 
Indeed,  the  Attorney -General  has  excluded 
any  such  notion  ;  for  be  has  called  its  victory  1 
— Necesssry  self-defence  (aod  no  further  than 
that  reaches  is  any  man  justified  in  putting: 
men  to  death)  necessary  self-defence  has,  £ 
believe,  never  yet  been  called  a  victory.  Tba 
utmost  which  that  could  ever  be  called,  would 
be  a  lucky  or  a  hanpy  escape.  But  necessity  did 
never  yet  excuse  nim  who  attacks ;  it.will  only 
excuse  in  self-defence.  The  law  tells  you,  yi>u 
must  go  back  to  the  wall.  If  you  go  and  at- 
tack, and  so  invite  what  follows,  necessity  will 
not  afterwards  acquit  j^ou.  But,  gentlemen, 
let  it  be  necessity.  1  f  it  is  necessity,  I  am  sure, 
I  sm  still  justined  in  calling  it  murder  by  tb^ 
greatest  and  (upon  this  occasion)  the  best  au- 
thority for  me  in  this  country.  For  if,  when 
at  a  critical  moment,  to  save  this  nation  from  an 
universal  famine,  it  was  necessary  for  the  mi- 
nisters of  state  to  act  contrary  tc»  law— if  alt 
men  with  one  consenting  voice  approved  this 
salutary  measure  to  save  the  lives  of  meo, 
aad  both  houses  of  parliam<>nt  returnetl  his 
majsaiy  their  thanks  for  concurring  with  it — I 
say,  it^  not  wtihstandiugthis,  it  was  necessary, 
in  orderto  benl  the  wound  which  the  constitu- 
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,  tkMi  WM  Mipposed  fo  hft?ereceiT€d'(by  fb«  m^ 
jf^eH  lires  b«iii(|^  tlios  saved  tontrary  to  laW) 
if  it  Was  ueoessarj  to  have  an  atiyiflMnrliamMt 
to  indemm^y  those  irmooeiitiy  tTQ^^y  ilrinmiefi 
el'  state,  il»ose  merilorioos  omnders ;  «4i«t, 
sbaH  it  not  be  equally  necessary  to  bate  an  nel 
of  parlikment  to  indetnnify  ttiose  who  have  fat 
our  fellow  .subjects  to  death  contrary  tolaw !  f 
know  indeed  there  waft  a  irery  Severe  jcidg« 

.  once,  Who  did  ^0  so  ftr  in  the  tniolence  nf  4ris 
deleg^atedanlhority,  astoafihwi  that, 

■  ■  "  Twere  all  at  good, 

To  pardon  him  that  halh  from  atfture  ttoPn 

A  man  already  made,  as  to  remit 

llieir  saucy  lewdness  that  do  coin  heaTen*S  itt»a|pe 

In  stamps  that  are  forbid.^— ^s  all  as  jasi 

Falsely  to  tahe  away  a  ISffc  tme  viido. 

As  to  i^ut  mettle  to  rejCrsined  BeanS 

To  make  a  false  oae.'' 

Dtft  the  doctrine  now  held  out  to  na  fffoea  «i 
much  farther;  as  revenue  and  tyranny  aice 
nore  odious,  more  pemicions,  and  more  le- 
testable  than  hist.  Lost,  for  its  <pM|»ose,  cr- 
gned  only  that  it  was  an  eqnat  crimeto  gfhre  Mik 
contrary  to  law,  as  to  uke  awa;^  lift  contrary 
to  law.  But  refeogfe  and  despotism  only  nim 
it  a  crmie  to  presenre  Uvea  (which  is  a  better 
kind  of  |fivin$f  life  than  ^nerction)  contrary  10 
law  ;-^aod  deny  it  to  be  any  eritoe  to  take 
aWav  lives  contrary  to  law,  unless  it  be  also 
St  the  same  lime  oontmry  to  the  indinalion 
of  the  tyrant. — Admit  then,  gentlemen,  if  yoo 
please,  admit  the  motive  for  killrog  those  otiv 
fbltow-Bubjects  at  Lexington  and  Concord  I0  he 
as  necessary  as  you  please :  go  fartberi  admit 
H  to  be'  useful,  admit  it  to  be  highly  meritori- 
ous :-^et  I  hope  the  warmest  admirer  of  «8fich 
kind  of  execntionsjthemost  thtraty  after  AtOB-^ 
irican  UoOd  and  confiscation,  I  hope  be  will  net 
insoK  pur  understandings  by  contending  that  it 
eould  be  more  meritorious,  that  it  could  be 
more  useful,  that  it  could  be  more  nece«ary  to 
kill  men  In  support  of  the  measures  of  some 
|iarticular  ministers,  than  to  save  this  whole 
country  from  tamine.  Our  law,  gentlemen, 
kaf  not  caHed  such  an  action  'at  that  illegal 
embargo  on  com  by  any  specific  name,  as  it 
baa  called  the  illegal  ptitting  of  men  to  doath 
by  the  name  of  murder.  Suppose  than'  (what 
indeed  was  freely  Hlone)  that  anynwe,  fiir  want 
.of  a  specific  name,  had  called  thai  necessary 
embargo  on  corn,  an  illegal  action  :  as  when 
we  say  murder j  we  mean  illegal  slaying.  Now 
then,  1  ask  (and  I  hope  the  Attorney  General 
will  tell  us,)  would  it  have  been  a  seditious 
)ib<rl  against  the  king  and  the  government  to 
have  called  that  measure  illegal  (for  want  of  a 
specific  name)  which  the  real  government  it- 
self, the  legislature,  by  the  indemnifying  act 
declared  to  be  illegal  ?  Whether  the  Attorney 
General  may  pretend  this  or  not,  I  cannot  tell: 
but  I  am  sure  ihy  judge  must  direct  you  other- 
wise.— He  cannot  for  shame  pretend,  because 
he  forced  an  act  of  indemnity  upon  these  tnen, 
who  themselves  thought  the  acta  sufficient  jus- 
tification of  itself;  be  forced  them  to  be  par- 
doned, to  be  indemnified  by  an  act  of  parlia- 
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pretend  thsit  ntllitv  and  necessity  «hall  jus- 
tify Ibe  deatliB  of  men,  when  be  wvirtd  not 
permit  MINly  and  viecessrty  to  be  ntnucfciA,  * 
wKhem  «n  act  «r  in(krtiinUy,to  Jw^lfy  lAoae 
who  kad  illegally  na^ed  this  whole  eomitry 
froM  ftkiftimea 

Bttt,  gnMaMien,  I  m  udiMucu  to  hnve  %B\n 
so  nMitfb  i^MNi  a  fmnt  "SO  clear.  It  is  not  ke- 
canse  1  am  tired  ;  or  kecante  I  am  Ikilhig  in 
many  more  snrgotnentseqtiairy  stitmg.  But  I 
disdain  40  t«ke  Ofp  more  et*  your  thne,  or  to  say 
a  word  more  wpon  this  •stibject.  1  will  leave  It 
jii«t  whei«  It  is.  I  leave  it  to  the  rsfffy  ef  the 
Attorney  GiNi«nd|  a«l  the  difeetton  tf  the 
judge. 

Mr.  Home  having  coododed,  the  Attomeir 
General  began  to  address  the  jury  by  way  of 
n^ily ;  upon  which  Itr.  Horse  rose,  and  spokw 
to  lord  Biaosfield  as  follows : 

Mfr.,  JSbnit.  My  lovd,  1  donH  mean  to  loleiv 
rtt|it  the  Attorney  Geaeml:  hut,  toy  kird,  my. 
haste,  and  the  riiame  I  feel  for  hwring  nmfe 
any  defence  to  sttok  a  kind  ef  tharge,  made 
me  fiwgeito  eJcamhie  my  wttn^Nes.  The  At- 
topDey  General  baa  not  ui'ot!eeQcd  Tar  m  hie 
reply,  and  I  hope  I  dhaN  Be  at  liberty  to  call 
them  now. 

Att.Cen.  You  will  ntt  exanainfe  witnetMs 
to  justify  a  libel  P^Bly  tord,  I  object  to  hifl 
calling  witnesses,  ^except  he  had  opened  to 
what  points  he  meant  to  cell  them. 

Lord  Mansfieid.  Yon  bad  better  not  obvect, 
Mr.  Attorney  General ;  you  had  better  hear 
bia  witnesses. 

Mr.  flbfiie.  My  lord,  if  Mr.  Attorney  Ge- 
neral make  an  objection,  I  Will  endeavour  to 
obviate  hisobjectiou. 

Lord  Mamfield.  CaH  yeur  witnesses. 

Mr.  Home.  I  caH  the  Attorney  Geneitl. 

Lord  Montfield.  Oli !  you  canH  examine 
the  Attorney  General. 

Mr.  Home,  Does  yoor  lordship  deliver  that 
asthe  law  f— My  lord,  4  call  the  Attorney  Ge- 
neral, and  desire  that  the  book  may  be  given 
to  him. 

Lord  Monoid.  Yon  muitetifte  then  w^baC 
questions  yoo  mean  to  ask  -him ;  for  he  hail  a 
right  to  demnr  to  the  qoestiona,  and  take  the 
opinion  of'theCoun. 

Mr.  Home,  ff  I  do  that,  ft  wHI  he  mdre  Vhm 
he  w^s  diiected  by  yoor  lordship  to  do  wHh 
any  of  the  wHnfMes  he  e^ttmiined. 

Lord  Mantfitld,  They  were  catM  of  00m- 
mon  course ;  the  Attorney  General  toay  de- 
mnr to  it. 

Mr.  Home.  If  f  ask  him  an  improper  qoet* 
tion,  he  may  then  Object  to  it,  if  be  can. 

Lord  Mansfield.  Yf  yon  call  the  AtlfiRiey 
General  hi  any  cau^e^lf  ynn  dooH  state  the 
question,  he  may  demur. 

Mr.  Home.  Can  he  before  he  is  eworn  ? 

I^rd  Mantfield.  He  may  demur  to  bebig 
examined  at  alt. 

Mr.  Home.  Yes,  and  I  dare  say  he  will. 

Lord  MaMpzld,    You  migkt  as  Well  tA% 
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eomDioo  ntimmym  to  a^PMato  tmplojed 
agWDtt  vo«  w.  %  ea«M. 

Mr.  Home.  Bat  this,  tay  lord,  differs 
widely.  I9  wlist  1  sImII  oil  Mr.  Atkoroey 
General  to,  be  acts .  oeitber  as  uttemey  iior«es 
advocate. 

D>rd  Manxfieli.  State  tlie  qaestion. 

Mr.  Hornfi.  My  lordt  I  bave  many  <|tie»- 
tiens  to  ask  bim.  Be  has  paraded  upon  bis 
ionour,  his  conscience,  and  nis  daty.  He  is 
not  actioff  as  an  attorney  or  aa  advocate  in  the 
cause.  When  he  files  an  ioformatioo,  he  is 
then  acting  as  a  judge  or  a  jury ;  and  if  be  has 
not  acted  m  it  with  that  integrity  with  which 
lie  would  hiave  done  upon  oath,  so  noucb  the 
worse  for  bim.  One  chief  reason  why  I  desire 
10  examine  him  is,  to  obtain  this :  that  1  may 
point  out  a  means  by  which  an  accusatiqn  in 
futore  shall  not  be  brought  against  a  man  with- 
out an  oath,  at  least  from  somebody.  My  lord, 
one  question  I  mean  to  ask  him  is  concerning 
that. accoaatton  which  be  has  now  brought: 
how  it  came  to  be  brought  ?  how  it  came  to  be 
dropped  f  *  and  some  other  circumstances  at- 
lendtng  it..  He  has  talked  so  much  of  the  fair- 
oess.  and  the  conscience,  and  the  integrity  of 
his  motives  in  doing  it,  that  I  am  sure  it  will 
look  very  comical  if  he  refused  to  swear  to 
those  deelantkMis.  If  be  will  not  swear  to 
these  motives,  without  his  oath  I  oanttot  be- 
lieve it:  and  if,  contrary  to  mv  expectations, 
be  does  swear  to  it,  after  his  oath  I  shall  be  left 
io  exereise  asy  own  jadgment. 

An.  Gfn.  To  any  matter  so  impertinent  as 
that!  If  that  gentleiMn had  bad  any  oocsiieo 
•f  fiMt  to  have  asked  me  relative  to  his  defence, 
J  would  not  have  objeeted  to  have  ewum  to 
h ;  althoagb  I  stand  in  the  place  ^f  prosecutor 
in  this  cause,  where  in  point  oiNhrni  I  might : 
httt  I  pu|  mysekf  upon  this,  that  I  will  not  be 
examined  to  qnaliens  so  impertinent  as  those 
4hal  have  been  now  proposed. 

Mr.  JiopfK.  My  loid,  tlie  gentlemen  of  the 
jhry  will  please  to  observe  then,  that  here  is  an 
nceosalaon  witbont  an  acenser.  Your  lordship 
smiles!  Upon  my  word,  my  lord,  I  do  not 
thinhiiathing  to  be  laughed  at.  If  1  had 
the  honour  to  be  talking  with  your  lordship 
rn  table,  I  akmild  speak  of  it  witktbe  same 
,  and  net  an  a  quibble.    I  hope  the 


gentleman  will  upon  oath  jnstify  that  iolbrma- 
iMM,  fiir  the  intmrily  of  wbioh  be  hae  been 
harangning.-— -Be  wifl  notl^Well,  then,  I 
wrthant  the  evidsnee  of  the  Attorney 


LordHenfM'-  '  Monot  fbrae  him  to  be 


Mr.  Home  No^  my  kird,  nor  do  I  believe 
any  bedhr  else  enqid.  ■  IHesaa  to  oatt  ford 
George  Oermaine. 

£ljard  George  Oermidne  was  called  by  the 
Ciw,  bnt  did  not  appear.] 

If  r.  Home,  He  is  gone  to  Germany  too,* 
i  anppaes,  with  general  Gage. 


*8eehialnidbaiere  a  Court  Martial,  a.  9. 
IfOO. 


A.D.  177?.  fttt 

Mff.  AMennan  Vlwet  sworn. 
Examined  by  Mr.  Horn^, 

Mr.  Bomk.  My  lord,  I  call  thia  witness  to 
prove  the  troth  of  the  assertions  contained  in 
the  advertisement. 

Sir,  I  must  desire  yon  irst  to  speak  to  the 
partiottiarB  of  a  meetin|f  called,  during  an  ad* 
journmenl  of  the  Consntationat  tSooiety,  in  the 
year  1775.  Was  there  a  meeting  called  by 
yon  in  June  1175  P — I  believo  there  was  ; 
upon  your  application. 

Are  you  sure  of  it?— I  am. 

Did  you  know  the  purpose  ^r  which  it  waa 
called  before  it  met  f — Yes ;  I  did. 

Didynu  approve  of  tharpuvpese? — 1  did. 

Was  a  proposal  made  to  subscribe  any 
money,  and  for  the  purposes  mentioned?— 
Yes,  It  was ;  and  by  you. 

A  sum  0^  money  was  subscribed  ? — ^Tbere 
was. 

INd  yon  oontributeprt  ef.il?— I  did. 

Was  sueh  a  direetioo,  as  in  the  advertise- 
■Mnt,  given  to  me?— There  was. 

There  is  another  advertiaemeat  of  50/.  I 
beUsifn  I  need  not  read  it;  it  is  well  understood. 
Did  I  receive  that  50/.  frooa  yon  in  the  name  of 
an  unknown  contribuior?— Through  me. 

Was  that  50/.  given  lor  the  purpoaes  men- 
tioned ?-«-It  was. 

By  whom  ?--Sir  Stephen  Theodore  Janssen. 
I  was  alao  a  subscriber  to  the  same  purpose. 

i  mentiooed  in  the  course  of  my  defence 
what  may  otherwise  perhaps  be  represented  as 
not  true.  Did  1  send  by  you,  upon  a  relation 
from  you  of  a  motion  made  for  an  act  of  parlia- 
ment  to  take  away  the  nght  of  appeal  from  thp 
snfcjecta  in  eases  of  murder,  did  I,  or  not,  aand 
that  message  whkdi  you  heard  me  represent  m 
my  defence  ?— You  sent  a  message  by  me ; 
and  1  dareaay,  from  your  accuracy  of  aaemorv 
and  your  truth,  you  did  deliver  a  message  Mr 
the  Atmmey-Oeneral.  Whether  I  thought 
that  it  would  be  of  the  ssme  effect,-**!  did  men- 
tion to  Mr.  Rose  Poller  tho  determiaation  of 
Mr.  Home  tn  go  all  lengths  in  opposition  to 
that  act  which  was  to  destroy  the  right  of  ap- 
peal in  oasea  of  murder;  and  l^believein 
my  conscience  his  application  prevented  any 
further  steps  bein«  teken  npon  it. 

-The  fbct,  as  I  represented  it,  the  witocss 
snya  ia  tme.*«-Oertainly  so. 

VfiU^im  Lacey  swotn* 

Bxamuied  hy  Mr.  Home. 

[A  receipt  for  100/.  shewn  to  the  witness.] 

la  that  your  hand-writing  P«» it  Is. 

Do  yon  reeolleel  that  106I.  lor  wbmh  that  is 

fear  neeipt,  bamg  paid  in  at  yonr  honae?— 
do. 
In  the  name  of  Dr.  Franklin  ?— On  his  ac- 


Do  }rooknow  by  whom  that  was  paid?— I 
have  it  in  my  hook  m  the  name  of  Mr.  Home. 

Do  yon  rrssUast  me  to  have  paid  it  myself? 
^-idoaot:  bat  it  was  paid. 
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Do  yoQ  kflow  of  any  other  sum  paid  ? — No : 
I  hare  got  a  copy  as  it  stands  in  my  book 
here. 

Is  tbere  apy  thing  besides  the  100/.  put  in? 
—No. 

No  50/.?— No. 

Where  is  Mr.  Chelfaam  ? — He  is  in  Ireland. 

He  is  a  clerk  in  yoor  house  ? — He  was. 

And  used  to  reoeife  money. occasionally  ?— - 
Yes. 

Do  von  know  his  hand-writing?— I  believe  I 
aboold. 

Look  at  that  receipt. 

[A  receipt  for  50/.  was  shewn  to  the  witness.] 
Laey»  I  believe  that  to  be  bis  writing. 
Mr;  Borne.  Call  Mr.  Gould. 

Mr.  Edward  Thoroton  Oould  sworn, 
"fixamiued  by  Mr.  Home. 

Did  yon  in  the  year  1775  serve  in  a  regiment 
•  of  foot  belonging  to  his  majesty?— I  did. 

Were  you  present  st  Lexington  and  Concord 
on  the  19ih  of  April  1775  ?— I  was. 

How  came  you  to  be  there? — As  a  subaltern 
officer,  ordered  there. 

Ordered  by  whom?— General  Gage. 

At  what  time  did^ou  receive  those  orders  ?— 
I  don't  recollect  immediately  the  time. 

Was  it  on  the  19tb,  18th,  or  17th  of  April  ?— 
J  believe  it  was  on  the  18th  in  the  evening. 

Did  you  reeeive  them  personally  from  gene- 
ral Gage  ?— No  such  thing. 

Whom  then  ?— From  the  adjutant  of  the  re- 
ghneot. 

When  did  you  set  out  from  Boston  for  Lex- 
ington?— I  cannot  exactly  say  the  time  in  the 
morning,  but  it  was  wery  early,  two  or  three 
o'clock. 

That  is  in  the  night  in  April,  was  it  dark  ?-^ 
It  was. 

Did  you  march  with  drums  beating?— No, 
we  did  not. 

Did  yon  march  as  silently  as  you  could  ? — 
^There  were  not  any  particular  orders  given  for 
silence. 

Was  it  observed  ?-r-Nor  it  was  not  observed, 
not  particularly  by  me. 

Were  yon  taken  prisoner  at  Lexington  or 
Concord,  or  either  of  them  ? — At  the  place 
'  caljed  Monottama,  in  my  return  from  Lez- 
iilgtoo. 

I  shall  ask  you  no  questions  that  you  dislike ; 

5ive  me  a  hint  if  tbere  is  any  one  yon  wish  to 
ecline— Did  you  make  any  aflMavit?— Yes,  I 
did. 

,  Will  you  ^ease  to  read  that  P  [Giving  the 
witness  the  Public  Advertiser,  May  31,  1775.] 
I  believe  that  to  be  the  exact  substance  of 
the  affidavit  that  I  made. 

Lord  Mansfield,    It  cannot  be  read  withovt 
the  Attorney- General  consents  to  it. 
Aitomey  General,  I  don't  consent 
Lord  Mansfield.    If  be  conpeiits  toit,  I  have 
Boobjectkw. 


Mr.  Home,  May  I  give  it  to  tliejury  f 
Lord  Mansfield,   No ;  ^  I  suppose  they  kmre 

all  read  it  years  agp* 
Mr.  H(trne,  My  lord,thatismy.misfortiiiw 

that  it  is  so  long  ago. 

[Mr.  Ifonte  begins  to  read  it.] 

Lord  Mansfield.  You  must  not  read  it. 

Mr.  Home,  1  have  proved  the  publication  by 
the  printer. 

Lord  Mansfield,  It  will  have  a  different  con- 
sequence, if  you  only  mean  to  prove  that  tbere 
was  such  an  affidavit  published.  If  you  mean 
to  make  that  use  of  it,  then  you  may  produce 
the  affidavit,  or  have  it  read. — If  you  mean  to 
prove  the  contents ^f  it,  they  must  come  from 
the  witness,  and  then  you  will  have  a  right  to 
have  it  read. 

Mr.  Home.  1  mean  both  to  prove  the  con* 
tents  true,  and  the  publication  of  the  affidavit : 
that  fndeed,  I  have  already  proved. 

Lord  Mansfield..  Then  you  may  read  the 
affidavit,  if  you  make  use  of  tbe  publicatioo 
of  it. 

Mr.  Home.  1  make  use  of  both ;  that  it 
was  so  published,  and  charged,  and  that  it  is 
true. 

*Tbe  Public'Advertiser,  Wednesday,  Msj 
31st,  1775.' 

[Tbe  affidavit  read.] 

Are  the  contents  of  that  affidavit  true? — 
They  are;  it  was  made  at  the  time  I  was- 
wounded  and  taken  prisoner. 

Pray,  do  you  know  that  the  Americans  upon 
that  occasion  scalped  any  of  our  troops?'— I 
heard  they  did ;  hut  I  did  not  see  them. 

You  saw  none?'— I  did  not. 

From  whom  did  you  hear  it  ?— From  a  cap- 
tain that  advanced  up  the  country. 

Were  you,  at  the  time  when  the  orders  were 
given  to  youio  go  to  Lexington  and  Concord, 
apprehensive  of  any  attack  by  those  Americaas 
against  whom  you  went  ? — We  were  as  sooa  as 
we  saw  them ;  we  found  them  armed. 

Before  you  went  from  Boston  ?*That  ilay 
we  did. 

How  many  miles  u  Lexington  or  Coooord 
from  Boston  ?— The  farther  ia  aboat  S5  mUes, 
the  nearer  is  about  IS. 

Did  you  know,  bad  you  any  intelligence  that 
the  Americans  of  Lexington  and  Concord  were, 
at  that  tioie,  marching,  or  intending  to  nsarek 
to  attock  you  at  Boston  ?— We  suppoeed  that 
they  were  marching  to  attack  ns,  from  a  con- 
tinued firing  of  akrm  guns,  cannoliy  or  they 
appear^  to  be  such  from  the  report. 

Lord  Mansfield,  Did  yoa  say  caaana  ?* 
Cannon. 


Lord  Man^ield,  When  was  that  ?— As  aooa 
as  we  began  the  march,  very  early  in  the 
moruioff. 

Mr.  Home.  But  did  yoa  hsar  these  akm 
guns  before  your  orders  tor  the  march  masm 
given,  or  before  your  march  begau  ?— No.  ' 

Bat  after  yoo  hadbegaa  yoor  nardir-** 
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Yet ;  after  we  began  our  mtroh  the  almriii  guna 
benn  firing.  ^ 

Did  you  suppose  those  alarm  guns  to  be  in 
consequenoe  of  your  baftng  begun  tlie  mareh  ? 
—I  cannot  say.  ,  ^ 

I  will  not  desire  you  to  suppose  (though  the 
gentleman  has  supposed  that  they  were  coming 
to  attack  him)  but  do  you  know  of  anv  intelli- 
gence whether  the  persons  who  fired  the  alarm 
guns,  whether  those  were  the  persons  who 
were  killed  at  Lexington  and  Concord  ?— No ; 
I  do  not. 

Mr.  Home.  How  those  orders  earoe  yon 
cannot  t^ll,  therefore  I  do  not  mean  to  examine 
to  it. 

One  tf  Jury,  Pray  who  did  the  alarm  guns 
belong  to ;  to  the  Americans  or  ou^  corps  ? — 
From  the  provincials. 

Mr.  Home.  What  do  ;^on  mean  by  an  alarm 
Kun  ?  Alarm  may  be  misunderstood. — Gould. 
That  is,  what  they  term  in  the  country  an  alarm 
gun ;  it  is  a  notice  gi? en  to  assemble  the  country. 

After  you  had  l^gun  your  march,  you  heard 
^  these  alarm  guns  ? — Yes. 

Mr.  Hhme,  My  lord  Percy,  I  thank  yonr 
krdship  for  your  attendance.  I  will  not 
trouble  your  lordship  with  any  questions.  I 
ahall  not  ask  your  lordship  these  questions  I 
intended,  shice  general  Gage  has  not  thought 
proper  to  attend:  he  is  gone  to  Germany  I  un- 
derstand, and  will  not  be  back,  1  suppose^ 
these  three  or  four  days ! 

Lord  Mantfield.  Then  you  have  doneP 

Mr.  Home.  Yes. 


Reply. 


■  lord- 


Attorney  General.  May  it  please  your 
ship,  and  gentlemen  of  the  jury ; 

The  sentleman  has  chosen  to  take  the  oon- 
doot  of  bis  defence  himself;  and  in  the  course 
of  the  conduct  of  it,  he  has  proceeded  in  as 
•ingoJar  a  way  as  I  believe  ever  any  cause  was 
comlucted  that  was  ever  tried  in  any  court  of 
justice.  He  certainly  has  done  more  than  the 
wisdom,  than  the  propriety,  than  the  decency 
of  any  counsel  would  have  permitted  him  to  do 
on  a  similar  occasion  ;  and  if  I  conjecture  his 
aim  aright,  from  the  manner  in  which  he  has 
attempted  the  defence,  he  has  more  cast  about 
to  be  stopped  in  a  great  variety  of  parts,  for  the 
sake  ot'  making  it  a  topic  of  comphiiot,  than 
seriously  stated  them,  as  hoping  they  couM  be 
deemed  by  any  by-stander  (and  more  particu- 
larly by  you  that  are  to  judge  of  them)  at  all 
pertinent  to  his  defence.  I  did  not  recollect  on 
the  outset  that  I  had  so  totally  passed  over  the 
terfoa  of  this  oharve,  muoh  less  that  I  had  so 
profusely  enlarged  upon  subjects  foreign  and 
impertinent  to  that  charge,  as  to  lay  me  open 
to  any  reflections  upon  that  sccount.  It  is  not 
to  my  purpose,  and  therefore  I  will  trouble 
you  with  no  reflections  upon  those  various 
stories  (histories  of  various  adventures  in  many 
parts  of  the  world)  with  which  he  has  thought 
proper  to  interiard  the  speech  ke  has  made  to 
yoQ  upon  this  subject;  which  before  I  sit 
itowD,  C  hope  lafaali  ba parftctly  jostifiad  in 


having  staled  to  you  as  one  of  the  plainest,  and 
clearest,  and  shortest  propositions  that  ever  was 
laid  before  a  jury .  Gentlemen,  it  is  certainly  true, 
the  charge  in  the  information  consists  in  this,  that 
he  did  write  and  publish,  and  cause  and  procure 
to  be  .written  and  published,  a  certain  false, 
wicked,  malicious,  scandalous,  and  seditious 
libel.      I  was  afraid,  when  my  speech  was 
loaded  with  the  irapuUtion  of  having  thrown 
out  invectives  in  the  terms  of  the  information, 
that  the  information  had  not  been  sufficiently 
explicit  upon  the  true  nature  and  quality  ii 
the  libel  which  it  ofiered  to  bring  before  you.  f 
admit  that  the  information  is  explicit,  that  it  is 
direct,  and  that  it  perfectly  and  justly  qualifies 
the  nature  of  the  change  tbat  is  brought  before 
you  of  scandalous  and  seditious.    It  is  likewise 
inferred  that  this  is  concerning  his  majesty's 
government,  and  the  employment  of  his  troops  ; 
the  information  has  therefore  undertaken  to, 
say,  that  the  scurrilous  matter  which  follows 
was  delivered  in  writing,  concerning  the  king's 
government,  and  concerning  the  employment 
of  the  troops.     If  it  was  delivered  concerning 
either,  it  is  sufficient :   that  it  was  delivered 
concerning  both,  1  take  now  (by  this  time  at 
leasQ  to  be  perfectly  clear. 
"    Then  the  matter  of  the  libel  is  this  :  that  at 
the  Constitutional  Society  it  was  proposed  a 
subscription   should  be  immediately   entered 
into  for  raising  the  sum  of -a  hundrtnl  pounds, 
to  be  applied  in  the  manner  in  which  it  pro- 
ceeds to  specify  afterwards.  '  And  the  gentle- 
man has  been  at  the  trouble  to  prove,  that  that 
was  not  merely  a  conceit  and  device  of  his,  in 
order  to  introduce  the  charge  that  follows ;  but 
that  the  charge  which  follows  was  (in  point  of 
fact)  introduced  upon  the  previous  act ;  which, 
according  to  my  poor  conception  of  the  thing, 
does  not  deserve  softer  epithets  than  that  which 
foiloij^ed.    It  is  no  alleviation  at  least  of  the 
libel  that  he  has  published  upon  the  govern- 
ment, that  it  took  such  a  commencement  as  it 
did,  and  proceeded  in  such  conduct  aahas  been 
imputed.    I  thought  it  a  candour,  an  article  of 
fairness  to  names  mentioned  or  even  alluded  to 
in  the  most  distant  way,  to  suppose  that  it  had 
not  been  exactly  in  the  way  he  thought  fit  to 
state  it.    But  whether  it  were  or  were  not,  in 
what  view  has  he  even  said  to  you,  that  that 
circumstance,  true  or  false,  goes  s|i^  inch  to- 
wards  qnalifyint;  the  virulence  and  indecency 
of  the  libel  tbatlmmediately  follows  it  ?    The 
next  words  tbst  he  puts  in  are— «*  to  be  applied 
to  the  relief  of  the  widows,  orphans,  snd  aged 
parents  of  our  beloved  Americanr  felkivMub- 
jects,  who,  faithful  to  the  character  of  Englbh^ 
men,  preferring  death  to  sla^ry,  were,  for  that 
reason   only,    inhumanly    murdered    by  the 
king's  troops  at  br  near  Lexington  and  Con- 
cord, in  the  province  of  the  Maasachosets.** 
Let  ns  a  little  see,  what  is  the  nature  ef  th« 
observations  be  makes  upon  it.    In  the  fin*, 
place,  that  I  left  it  exceedingly  short.    And  the 
objection  to  my  having  left  it  short  was  simply 
this :  that  I  had  stated  no  more  to  yoo  but  tbis, 
that  of  imputing  to  the  oMduat  af  thi  luag^ 
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troops  the  eriine  of  morder*  Now  I  siaM  It, 
as  imputiog  U  to  the  troopi  ortlered,  u  they 
were,  iipoo  the  pablic  ctrvico.  And  imputing 
to  that  wtnke  toe  crime  abd  the  qualificatioo 
of  oaorder,  wm  ai)  expresaioo  acandaJous  and 
seditious  io  itself;  reflecting  highly  upon  those 
troops ;  reflfctiog  highly  apno  the  conduct  of 
them  ;  and  reflecting  upon  ibem  to  all  the 
purposes  sod  oosclusions  which  this  informal 
tion  states.  But,  it  seems,  1  did  not  argue  it 
aufficiestly  !   I  confess  rery  fairly,  that  to  ar- 

Sitt  such  propositions  as  those  (according  to 
St  gentleman's  notion  of  arguing  them  sufii- 
cientiy)  is  far  beyond  all  the  compass  of  all  the 
talenu  and  abilities  that  I  tiavt  in  tiie  world.  I 
cannot  speak  four  hours  in  order  to  demon- 
strata  to  you,  that  taxing  people  with  the 
crime  of  murder,  and  taxing  the  condiict  of 
people  with  that  imputation,  is  a  scandal  upon 
the  parties  so  reflected  oo«  If  there  be  a  man 
pf  more  diffuiive  talents,  of  better  talents  at 
•peaking,  who^  can  expend  four  or  fire  hours 
^hy  enlarging  upon  that  nropositioo  io  that 
manner,  I  do  not  envy  him  his  talents ;  for  my 
lunscs  would  not  be  sufficieot,  if  my  talents 
were.  I  trusted  that  I  bad  sufficiently  demon- 
strated that  position. 

Now,  on  the  other  side,  what  is  the  kM  of 
answer  that  is  made  to  this?  In  the  first  place, 
,  be  is  to  prare  that  it  was  murder !  Asserting 
that  it  was  murder  over  and  over  again  in  the 
speech,  is  the  paUiatioo,  ami  is  the  defence  of 
this !  But  be  is  to  prove  thai  it  waa  murder  I  I 
confess  very  fairly,  that  this  is  the  first  boor  in 
which  it  ever  entered  into  mv  ioMgination,  that 
that  speoies  of  proof  could  be  allowed  to  a  de- 
fendant !  1  am  not  at  all  sorry  thst  it  has  been 
allowed  :  for  the  consequence  has  been  to  re- 
IM^^I^N)  than  half  the  apeech,  and  more  than 
kalftfie  application  of  it ;  tbereforo  I  am  not 
•orry  that  it  has  been  allowed.  Bat  I  will 
never,  so  kwg  as  I  live,  accede  to  this  as  a  pro- 
position of  Isw,  thst  a  nan  shall  be  ait  liberty 
IO  a  libel  to  charge  you  with  the  crime  of  mur^ 
der,  and  when  be  is  indicted  for  that  libel  (or 
otherwise  brought  into  judgment  for  it  by  io- 
fbrmatioo,)  that  it  should  be  eompelsntfor  him 
Is  put  you  to  try,  whether  you  have  been  guilty 
of  murder  or  no.  I  did  ssy,  what  oomnon 
flense  dictates,  what!  the  law  of  everv  civilised 
■late  under  heaven  preaoribes  (and  there  is  not 
•  maxim  of  law  to  be  fetched  from  ^ny  coimtry 
or  age  that  contradicts  that,)  that  the  man  that 
calumniates,  and  does  not  accuse,  deserves  to 
be  punished  with  exemplary  severity.   He  told 

Ca  long  story  of  murders  supposed  to  have 
.commlMed  in  8t.  Geoirge's  PieUstr  where 
Im  took  to  himself  the  merit  of  having  proae- 
4Mled  thst  murder.  As  far  as  that  part  of  the 
4lory  goes,  I  don't  quarrel  with  him.  if  be, 
tnring  a  transa<^tio«  which  be  took  to  be  mur- 
4«r,  4hoi^{bt  himself  bound  to  proaeonta  tb«t 
Amnsaoiion,  hunesliy,  candidljf ,  and  with  bu*- 
maiMiy  and  fairness  to  the  pnsoner,  as  well  as 
Io  ibe  fr  ends  of  the  deceased ;  if  be  did  that.  I 
4s  not  4yasrrel  with  him  :  but  wboever,  in  the 


in  the  newspapor  ^eithar  by  sivcrtisaiDent  or 
otherwise)  matter  that  was  likely  to  cauae  ao 
imprsasioo  upon  the  minds  of  the  people  at 
large,  or  upon  the  mijMb  of  the  jury,  beforo 
they  heard  that  prosecution  tried,  did  a  most 
abandoned  and  o  most  wicked  thing.  Is  that 
the  way  that  people  ase  Io  bo  tnti  for  their 
lives  ?  Ak  they  to  be  brought  b^bre  a  jury  io 
a.  regular  oauno  of  trial,  to  be  hoard  for  them- 
selves upon  the  e? idanoe  then  laid  before  tbem  f 
and  is  the  intsgrity  of  a  libeller  to  interpoae,  by 
writing  down  their  reputation ;  and  by  endea- 
vouring to  ioalil  into  people,  vibero  they  cannot 
be  beard,  where  tuey  bove  no  opportunity 
to  contradict,  and  where  witnesses  cannot  l>e 
examined  either  on  one  side  or  the  other,  an 
impression  that  they  are  guilty,  without  the 
form,  without  the  essence  of  trial  ?  If  thero- 
fore  there  waa  such  an  advevtiacflMOt  aa  that 
published,  that  advertisement  I  hold  to  be  a 
most  wicked  one.  Pfosecutiiig  sMn  that  are 
thought  10  be  guilty,  is  a  foir  and  no  honest 
action.  In  this  caae,  wbat  is  the  excoso  here  ? 
That  they  cannot  be  prosecuted.  Supposing 
the  accident  of  tho  distance  from  tbot  aide  of 
the  water  and  other  accidents  should  so  for  in- 
tervene ss  Io  prevent  the  possibility  of  trying 
these  men,  even  if  tbey  had  boao  gvilty  of 
murder,  would  it  follow  aa  a  conehisiaa  upon 
that,  that  tbey  shall  be  libelled  7  Mid  tbai  it 
shall  be  in  the  oower  of  any  awn  abvo  to  vaiae 
impressions  l^bind  their  books,  by  poUisbing 
in  the  oawspsper  imputations  to  tbeiv  disad- 
vantage, which  tbey  cannot  contradict  or  re- 
fute? calufnniating  them,  accusing  them  of 
murder?  The  time  would  undoubtedly  come  in 
which  they  woukl  bo  to  be  tried  for  it,  if 
guilty :  and  to  be  tried  for  it  under  that  aor t  of 
imprassioa !  I  am  amased  that  any  moa  of 
oomnioo  sanae  could  (even  io  his  own  oaoa) 
imagine,  that  it  would  be  tolerable  doftrioe  in 
the  ears  of  people  that  bare  lived  for  yeais  iA  a 
dvilixed  oouatry,  that  that  waa  ibe  trao  way 
ol'proaecutingapootboaul^ofioorder!  He 
loU  you  a  story  of  Gleoeo,  which,  if  I  uoder- 
ataod  him  right,  weot.  dirsoHy  tho  rororse. 
They  wore  to  bo  triad.  Unless  ho  mooaa  Is 
oomparo  thoaolhority  of  Ibe  Afoming  or  LaA- 
doo  Evening  Pont  to  tho  oouooUs  of  Ibo  whole 
notiaii !  if  be  means  to  HMkt  tbatoanspariMO 
(wbicb  bo  did  aotoMka^  mi  wbiob  is  loo  ab- 
aord  for  DM  as  do  tor  biflil)  tfakii«lbat,a 


degree,  of  Idle  analogy 
hot  witboot  that,  aboolotely  i 

Now  witb  respect  to  the  rest,  bo  baa « 
by  ovidenoo  also  to  estafaAwb,  that  tbia  nmH 
neceasavily  he  a  murdsr ;  and  Ibo  fale  of  tbsae 
people,  it  seaflM,  is  to  bo  tried  by  Ibo  offMt  ef 
thai  evidence  1  And  what  doos  that  evidspea 
aflBoonlto?  Why.  that  tho  king's lmapa,«Adsr 
Ibo  oamnmnd  of  general  C^ago,  ware  in  aa 
hostilo  oooolry  ;  and  that  it  waa  impeosible  for 
thorn  to  go  upon  any  aaffaicn  (ordesad  by  that 
gwianlaiidoaiiduolad  by  his  ofioan)  wtlboot 
tkal  the  momeol  tbey  vront  ool  ef 


no 


Bftrtoa  alarm  gana  were  diaabaioed, 

10  laiae  Ibeptwar  thalpoaHMd  tEaooonliyan 
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the  other  tfide  npoo  them,  end  to  mike  the  it* 
tack  upon  them.  Ami  tbh  is  the  medium  hy 
which  It  it  te  be  proved,  tbst  the ioltfiers  who  were 
ordered  by  their  commander  to  adteoce  from 
their  poet  at  BoAoo  into  that  eomitrj,  were 
^oilty  of  murder ;  hecaose  they  were  aiir- 
rounded  Upon  the  18th  and  19th  of  Af  ril,  in 
eontc^ence  of  thoie  alarm  gtioe,  wtth  an 
armed  force  on  the  other  aide,  in  order  to  with- 
stand and  oppose  tbf  ir  operations,  they  hein^ 
at  that  time  in  an  liostile  country  t  Why,  if  I 
had  meant,  if  I  had  thought  it  oonsinent  vrHh 
law  or  with  reason,  to  enter  into  adiscuasion  of 
Uiat  question  with  him,  whether  he  is  a  fibeHer 
or  not,  for  hanng  char^  them  irith  murder 
by  a  printed  paper,  instead  of  chaigini^  them  in 
a  more  direct  way ;  it*  1  bad  thought  it  neces- 
sary to  establish  the  case  againrt  him  in  the 
strongest  and  most  precise  manner,  it  would 
hare  been  by  calling  ju«l  such  a  witness  as  that, 
in  order  to  prove  that  the  troops  were  themselves 
attacked  ;  and  that,  upon  the  moment  of  then* 
going  out  of  the  place,  they  were  surrounded 
wKh  liostile  attack.  But  neeessi^,  it  seems, 
necessity,  according  to  the  notion  </law,  is  that 
which  self  defence  prescribes,  that  a  nian  must 
go  to  the  wall  who  is  attadked.  He  must  fly 
first ;  and  if  he  can  escape  by  flight,  then  he 
shall  not  justify  himself  by  turning  and  repell- 
ing the  attack !  What  sort  of  understanifings 
does  he  imagine  the  audience  to  be  composed 
of,  when  he  represents  an  expedttioound  attack 
of  this  aort  in  that  manner  f  That  the  king's 
troops,  wiien  they  beard  the  alarm  guns  and 
were  attacked,  were  to  fly,  to  get  to  the  wati, 
and  drop  their  arms  \  this  ia  the  notion  of  mili- 
tary Hisposition  in  an  hostile  country !  and  this 
is  the  law  that  the  learned  gentleman  has 
learned  from  the  State  Trials,  the  source  of  his 
readinj^!  and  which  ha  has  set  forth  with  a 
dexterity,  and  aapecies  of  umlertftanding,  and 
a  sort  of  eloquence,  Wl>ich  is  peculiar  to  him. 
And  1  must  say  now,  it  is  more  than  1  ever 
heard  before.  If  I  had  the  honour  of  a  con- 
versation with  him  nroe  years  ago,  I  bad  forgot 
it.  I  did  not  take,  notice  of  the  conrer- 
aatton  perhaps  enough  lo  ntam  it.  1  had 
itill  less  an  idea  that  hie  abllitiea -were  so  con- 
fpicuons.  But  this  specieaof  eloquence  I  take 
to  be  peculiar  to  himself;  aa  it  could  not 'have 
been  defivered  by  a  counaei;  H  would  have 
been  absolutely  impossible  by  a  counsel  used 
to  practice ;  it  would  have  hetn  imposribleto 
a  counaei,  used  to  feel  the  weight  of  his  argu< 
menta,  used  to  feel  the  ridicule  of  ai  ' 
such  %iud  of  arguments  tts  these,  and  detei 
by  that  means  from  doing  it.  Ifo  counsel 
would  have  thought  hlmaeff  warranted  to  do 
thia.  He  would  not  hate  bad  conceit  enough 
to  thnjk  his  own  mideritaEodfngao  superior  to 
all  that  beard  Itim,  aa  to  suppose  he  eouM 
paaa  such  a  pfoposHion  upon 'his  auditory,  that 
the  conduct  of  an  army,  m  an  hostile  country, 
waa  to  be  like  the  case^df  a  man  indicted  ibr 
mtiHler  to  fly  to  the  wall,  for  fear  they  should 
do  some  mischief!  This  ia  the  sort  of  defence 
he  haalhougfat  fit  to  make  upon  th»  subject ; 
8 


md  itfivcame  a  ^^rOuad  for aaytng^  that,  iff 
waa  abort  in  applying  the  charges  i^  the  infer* 
malian  as  I  shoold  have  done,  it  is  now  oom- 
pleiely  applied. 

A4I  that  part  of  the  defimce  which  went 
perfectly  wide  and  foreign  to  all  practical  appli- 
cation lo  the  case,  1  will  now  entirely  drop. 
At  the  same  time  1  cannot  do  it  without  making 
this  observation  ;  that,  whatever  be  the  degree 
of  verachy  claimed  by  and  due  to  that  gen-' 
tiemau,  in  the  particuhr  words  thst  he  thinks 
|m>per  to  impute  to  the  various  people  whose 
words  he  has  tliought  fit  to  quote ;  as  far  aa 
my  memory  goes  of  the  transactiona  which  I 
do  remember ;  as  far  as  conjecture  goes  with 
regard  to  those  I  have  not  a  perfect  memory 
of;  1  bdteve,  thst  this  failing  at  least  belongs 
to  his  representation  of  titem:  that  taking,  aa 
he  lias  done,  particular  passages,  for  the  sake 
of  rememberiog  them  lo  the  disadvantage  of 
the  speaker,  he  has  stripfied  them  of  their  con- 
text. He  has  therefore  made  it  impossible  to 
reooHect  the  Whole,  in  order  to  see  whether 

S  would,  or  not,  turn  out  such  nonsense  aa 
as  ia»puted  to  those  several  speakers.  It 
may  be  true,  for  aog4it  1  can  tell ;  though  if 
amy  body  bad  a^ked  me,  whether  1  ever  spoke 
upon  that  sobject  he  mentions  in  the  House  of 
Oodnmons,  1  should  have  said  no,  directly  ; 
for  I  believe  I  did  not.  1  believe  Mr.  Oliver 
will  not  say,  that  he  brought  any  such  idle 
message  as  that  to  me.  I  should  have  treated 
it  with  ridicule.  I  have  no  objection  to  con- 
verse with  Mr.  Oliver  upon  any  subfect  he 
thinks  proper.  He  does  me  bonoor  by  it. 
But  if  he  had  brought  me  such  a  message  from 
a  person  in  Mr.  Home's  situation,  respecting 
my  conduct  in  parliament,  a  little  laughing  at 
the  message  he  must  have  excused.  But  he 
does' not  aay  he  bronght  me  such  a  message. 
I  don't  know  that  I  bore  any  part  in  thst  de<* 
bate.  But  he  says,  he  took  down  some  words ; 
and  that  I  said,  it  was  a  Gothic  custom.  If  I 
got  op  to  make  a  speech  upon  a  proposition  of 
law  of  that  magnitude  and  extent,  of  such  a 
variety  of  reading  that  that  proposition  waa 
open  to,  and  contented  myself  wtth  sitting  down, 
and  saying,  it  was  a  Gothic  custom ;  f  should 
not  have  had  any  pretensions  to  the  ear  of  that 
House.  If  I  made  any  discourse  about  it ; 
which  I  suppose  1  did,  as  he  says  1  did ;  I 
suppose  it  is  as  idle,  as  foolish  a  kmd  of  speech 
as  it  is  possible  for  any  man  to  make.  I  should 
not  wonder  if  I  vras  refused  all  audience  there 
in  all  times  to  come,  provided  my  speeches 
were  just  those  which  1  hkve  bad  the— (not 
misfoitone,  for  I  think  ft  very  natural)  as  I  have 
heard  to-day.  Other  people  have  shared  ex- 
actly the  same  fate.  Is  it  a  fair  thing,  with 
respeet  to  any  judge,  with  res|)ect  to  any  court 
dfjuaticef  Is  it  a  fair  thing  to  state  one  fif- 
tieth part  of  a  cause  depending  before  them 
with  an 'Observation  which  the  other  forty -nine 
pans  would  never  have  justified  upon  it  r  Is  it 
the  part  of  a  good  citizen,  of  a  man  that  reve- 
rences the  laws  of  his  country,  of  a  man  that 
wbhei  anything  bnt  anarchy  to  rise  in  a  couu- 
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try?  If  it  tpe  part  of  a  gpod  oitiseo  1o  ,trett 
oourts  of  justice  io  that  maooer,  with  respect 
to  cases  cited  from  their  decisioo  in  the  way  i» 
which  those  were  cited  ?  I  .meotioo  them  only 
io  the  way  of  observioj^  that :  for,  to  be  sure, 
it  was  perfectly  impeiweot  to  any  ^oestton  de- 
peodin^  before  you ;  and  unless  it  had  been 
equally  so  with  respect  to  the  cases  tbemselfes, 
1  should  Dot  ha?e  given  you  the  trouble  of  a 
sio^le  word  upon  that  There  was  one  thing 
which  fell,  which  ga?e  me  some  little  astonish- 
ment to  hear,  and  which  I  remember  well.  1 
donH  take  notes,  but  I  have  a  pretty  general 
remembrance  of  ihings  delivered  by  me.  I 
take  myself  to  have  stated  to  you  in  the  outset 
the  very  same  doctrine  of  intention.  Wby» 
who  doubts  but  that  the  intention  constitutes 
the  criminality  of  every  charge  of  every  deno^ 
uiioation  and  kind  ?  But  the  extreme  ridicule 
of  the  thing  is,  the  talking  of  that  doctrioe  ^pon 
an  occasion  like  this!  See  what  it  is.  The 
words  are,  that  the  American  subjects  lor  meri- 
torious considerations  upon  tbetr  part,  and  for 
those  considerations  only,  were  inhumanly  mur- 
dered at  Lexington  and  Concord,  in  the  province 
of  Massachosets  Bay.  Nobody  can  doubt  in 
the  world,  but  that  imputing  inhuman  murder 
to  the  conduct  of  those  troops,  is  abuse !  I  sup- 
pose be  did  not  mean  it  as  flattery,  to  extol 
them,  to  deliver  them  down  to  posterity  (if 
such  paragraphs  as  these  had  any  chance  of 
reaching  down  to  posterity)  to  deliver  them 
down  to  posterity  in  terms  of  heroism !  He 
meant  to  abuse  them  :  the  words  themselves 
are  abuse.  Then,  I  ssy,  where  words  of  direct, 
unqualified,  indubitable  abuse  are  printed  con- 
cerning any  man  alive ;  that  the  very  circum- 
atance  of  printing  calumny  concerning  a  man, 
carries  ak>ng  with  it  an  intention  to  abuse  him. 
Why  it  is  nonsense  to  doubt  it.  One  may 
spin  words  till  one  loses  the  meaning  of  a  sen- 
tence, and  the  first  words  that  are  used  in  that 
•entence ;  but  it  is  nonsense  to  deny  when  you 
use  direct  abuse ;  when  you  revile  them  in 
the  very  attempt  to  justify  the  charge ;  and 
again  use  terms  of  abuse ;  that  those  terms  of 
abuse  don*t  prove  intention  of  abuse :  primd 
facUf  at  least,  they  will.  If  a  man  is  called  a 
rascal,  has  he  any  doubt  whether  the  roan  that 
called  him  so  means  to  abuse  him  or  not  ?  Why 
that  is  playing  with  words  in  a  most  ridiculous 
manner.  And  these  are  the  kind  of  words  that 
are  now  called  in  quesiion ;  and  a  jury  are  told, 
that  where  a  libeller  calumniates  another  with 
the  imputation  of  a  capital  crime,  that  calumny 
carries  along  with  it  a  proof  of  bis  intention  to 
calumniate.  That  is  tne  dreadful  proposition 
which  is  to  prove  an  intention  to  overturn  all 
the  liberties  of  this  country !  I  wish  those  who 
talk  about  their  liberties,  would  be  pleased  a 
little  to  .have  a  small  regard  for  the  liberties 
of  others.  The  paan  that  robs  upon  the 
highway,  while  he  is  unapprehended,  is  the 
freest  of  all  hnman  creatures:  but  the  men 
whom  he  attacks,  whom  be  plundeiis, 
whom  he  terrifies,  these  are  nut  free  as  long 
as  they  are  under  bit  dominion  and  power. 


The  man  that  dashes  libels  about  him  .opon  , 
every  one  be  is  pleased  to  call  his  enemy,  is 
the  freest  of  all  agents ;  but  thuse  that  he  in- 
flicts deep  injury  upon,  are  they  free?  And  ia 
it  talking  with  common  sense  to  say  it  nseana 
the  liberty  of  doing  wrong  f  of  attacking  per- 
sonal property,  reputation,  or  what  I  please, 
without  being  controuled  f  Is  that  what  you 
call  freedom  ?  It  is  a  definition  of  freedom  that 
I  never  expected  toiiear ;  and  which  can,  I  am 
sure,  do  no  good  to  any  cause  upon  the  side  of 
which  it  is  advanced,  before  any  one  gentleaum 
of  common  sense !  That  I  call  no  freedom. 

With  regard  to  the  rest,  what  can  one  argue 
it  more?  Why,  yes,  it  seems  one  may ;  oe- 
cause  if  you  will  scan  the  construction  of  these 
words  well,  they  will  not  amount  to  a  libeU 
Not  amount  to  a  libel !  it  seemed  to  me  a  verv 
hardy  proposition  when  it  was  first  of  all  stated^ 
that  calling  a  number  of  men  innrderers  was 
not  a  libel.  -  No,  aays  he,  It  is  not  a  libel- 
Observe,  I  called  it  under-writ,  it  is  writ  be- 
yond common  sense,  instead  of  below  it,  which 
was  the  first  apprehension  1  had  of  the  thing. 
For,  he  says,  non  cotutat  that  there  were  any  per- 
sons of  that  description  I  non  constat  that  there 
were  any  widows,  orphans,  or  parents !— nois 
conitat  that  there  were  anj  beloved  American 
fellow-subjects— and. I  beheve  more  about  that 
last  than  any  thing  else ;  for  I  do  not  belieye 
that  our  love  to  our  American  fellow -subjects 
was  that  ruling  principle  that  gotemed  this 
publication.—'*  Who,  faithful  to  the  character 
of  Englishmen,"— (that  may  be  true,  for  aught 
I  know)  "  preferring  death  to  slavery,  were,  for 
that  reason  only,  inhumanly  murdered  by  the 
king's  troops."  Non  conitat  whether  there 
were  or  were  not  any  king's  troops !  It  hap- 
pens unluckily  in  the  last  part  of  the  aentence. 
It  is  asserted  that  there  were :  for  the  sentence 
runs— «  who,  faithful  to  the  character  of 
Englishmen,  preferring  death  to  slavery,  were, 
for  that  reason  only,  inhumanly  murdered  by 
the  king's  troops :"  so  that  if  assertion  was  ne- 
cessary, there  is  an  assertion  for  you.  But, 
however,  how  can  any  body  trifle  so  much  with 
his  own  understanding,  or  with  the  understand- 
ings of  others,  as  to  suppose  that,  if  it  had  been 
without  an  assertion,  suppose  it  had  been  a 
question, — ^why  did  the  king's  troops  murder 
our  American  fellow. subjects  ? — why  wookl 
not  that.convey  a  libel  just  as  much  ?  Are  there 
any  necessary  forms  of  words  that  compose  a 
libel  ?  I  think  it  fair  to  say,  that  that  was  given 
up.  It  was  used  more  to  shew  the  skill  of  the 
adversary  than  to  the  merits  of  the  question. 

But,  It  seems,  that  a  aoldier  may  commit 
murder:  aye,  to  be  sure,  so  may  any. other 
man  alive.  There  is  no  question  at  all  about 
that ;  but  if  any  man  is  supposed  to  have  com- 
mited  murder,  ne  ought  to  be  tried,  if  any, 
man  is  charged  with  having  committed  mordcr 
(otherwise  than  in  a  legal  course)  he  is  caluuK 
niated ;  he  is  libelled :  aud  that  is  all  that  I 
have  to  contend  before  you.  But  it  ia  a  little 
doubted,  whether  this  relates  to* the  employ* 
ment  of  the  king's  troops!  i  must  admit  that 
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that  Awkk.  wai  flartcd  a  little  before  the  ex- 
plftoatioo  of  .one  of  the  witnemes  oeme :  uid  I 
fQppoae,  if  that  had  been  il^  the  contenplatioo 
of  the  learned  gentleinaii  when  be  spoke,  he 
would  not  hare  raised  that  os  a  matter  of  doubt ; 
because,  as  it  stands  now,  it  seems  a  very  plain 
propositioo  (both  upon  the  evidence  and  the 
reason  of  the  thing)  that  it  was  so  applied,  and 
neAit  to  be  so  applied-  Then  he  informs  you, 
rifaat  I  have  used  a  number  of  words,  and  he 
igaye  you  a  list  of  them.— I  wondered  to  find 
the  words  that  I  had  used  in  a  written  speech, 
brought  in  so  many  volumes  into  the  court  to 
be  used  again  here.  But,  it  seems,  this  is 
a  collection  of  all  tlie  words  I  ever  used  in  my 
life;  and  he  sits  down  in  \m  chamber  (tbe 
place  he  is  must  used  to  sit  in)  colleotiog  all 
these  words,  and  then  comes  here  with  a  cri- 
ticism upon  'them.  Now  J  have  not  the  least 
incUaatiou  to  derogate  from  that  learned  gen- 
tleman's talents  ss  a  critic :  and  if  the  fo<Kl  of 
fiucb  poor  language  as  mine  will  serve  the 
gentleman  to  employ  binmelf  upon,  he  is 
quite  at  liberty  to  do  it  upon  this  or  any 
other  occasion,  whenever  he  thinks  proper  to 
employ  himself  quite  so  innocently.  The 
words,  in  substance,  1  will  maimsin.  I  really 
did  not  believe  that  tbe  gentleman  who  had 
written  that  parsgraph,  would  have  undertaken 
to  defend  it  just  in  the  way  in  which  be  has 
done  to-day.  1  thought  that,  instead  of  auib- 
bling  upon  the  force  of  it,  that  lie  would  have 
advanced  a  great  deal  more  boldly  to  it  than  he 
did ;  at  least  in  the  outset  of  the  speech  to^ay  : 
and,  in  the  latter  part  of  bis  speech,  he  so  nu* 
justified  what  I  foretold  in  my  own  mind  upon 
tbe  subject,  that,  I  thuik,  be  has  proved  to  a 
demonstration  (if  that  were  an  essential  part  of 
the  case)  that  his  true  reason  for  writing  that, 
was  to  oeiy  the  laws  of  the  country  ;  for  so  I 
•tated  it.  I  stated  it  that  there  was  no  affec- 
tation of  discussing  any  subject ;  that  there 
was  HO  pretence  or  colour  even  of  reasoning 
upon  any  subject ;  under  the  mask  of  which 
many  others  have  thought  proper  to  cloak 
themselves,  when  they  wish  to  write  malig- 
neatly.  But  there  was  not  even  an  affiecta- 
tion  of  that ;  but  a  blunt  way  of  bolting  out 
so  much  calumny,  without  qualifying  it  iu  any 
way  in  the  world,  or  making  it  appear  any 
thing  more  than  that  which  1  stated  it  to  be ; 
— an  attempt  to  defy  justice. — Either  prosecute 
this,  or  never  prosecute  again  as  long  as  you 
live,  b  the  true  language  of  this  advertise- 
ueot. 

What  is  the  rest  of  his  defence?  It  consists 
la  abusii^  me;  the  judge;  the  jury;  the 
Crown-offile  ;  the  law  as  it  now  stands;  the 
counsel  that  appeared  for  the  printers  who 
were  convicted  ^f  the  same  crime  before,  be- 
cause they  did  not  do  eaoash  and  act  to  his 
mind ;  antl  4he.  solicitor  of  tite  Treasury !  Tliat 
is  the  nature  of  tbe  defence  made  in  thifl  cause ! 
1  have  chosen  to  separate  it  from  the  case,  and 
yei  I  beUeve  i  shall  be  forgiven  if  I  say  a  few 
wor«i}4 '  UfH*n  the  rest  of  the  subject.  Tlie 
learned  gentleman  thinks  proper  to  stale  to 
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y«a  Ifaat  this  is  a  prosecution  of  two  years  old ; 
because  tbe  offence  was  committed  on  the 
9th  of  June  1775,  and  because  you  are  now 
trying  it  in  July  1777.  Now  if  he  could  have 
iiuide  any  thing  of  the  observation,  it  would 
have  been  just  as  handsome  to  himself  (it  Is 
nothing  to  me,  for  I  despise  all  those  things) 
it  would  have  been  as  handsome  to  himself^  if 
4ie  had  thought  proper  to  stale  the  tacts  pre- 
cisely as  they  were.  This  information  waa 
filed  in  Michiaelmas  term  1776;  and  it  waa 
not  my  fault,  but  his  fault,  that  it  was  not 
brought  on  tq  trial  in  the  Hilary  term  follow - 
rng.  liut  still  there  is  between  the  9th  of  June 
1775  and  Miohaelmas  1776,  some  time,  though 
not  two  years ;  a  year  and  something  more. 
Then  he  complains  that  I  thought  proper  to 
file  my  inform atkui  against  the  printers  first, 
although  1  might  have  applied  to  those  printer* 
in  oriler  to  have  obtained  evidence  against  him. 
In  the  first  place,  I  have  made  it  a  rule  to  my- 
self not  to  apply  to  any  printers,  in  any  other 
way  than  by  charging  them  for  their  deUn- 
quency,  and  bringing  them  before  a  jury  to  be 
tried.  Tliat  is  the  sjiplication  that  1  make^ 
and  always  will  make  to  the  printer  of;  a  libel, 
in  tlie  second  place,  if  I  had  thonglit  proper  te 
apply,  as  he  calls  it,  to  the  printer,  I  might 
have  had  a  fictitious  conversation  put  upon 
me,  in  order  to  prove  that  I  had  practised  with 
them  to  get  Mr.  Eicirne  delivered  up.  Now  in 
the  third  place,  it  is  a  matter  of  perfect  indif- 
ference to  me  whether  I  prosecute  the  printer 
or  the  author.  And  I  will  Mil  you  why.  My 
notion  will)  regard  to  authors  arie,  tliat  most 
of  them  pre  generated  by  printers;  at  least 
more  authors  are  {produced  by- printers  tbaa 
printers  by  authors;  and  if  the  presa  waa 
never  lo  go  till  tbe  good  sense  of  some  author 
set  itto  work,  it  would  prevent  a  great  deal  of 
the  groaning  of  the  press  upon  publications 
and  subjects  much  too  frivolous  to  be  regretted 
if  they  tvere  lost ;  and  i  believe  authors  have 
grown  more  from  the  press,  than  tbe  press  hai 
growu  from  authorship*.  If  I  stop  the  publi« 
eation  of  libels,  1  think  I  do  an  essential  j^ood 
to  tbe  country,  i  know  if  they  are  printed 
and  published  ostensibly,  where  to  apply  to 
stop  them :  but  I  never  did,  nor  ever  will  stop 
tliem  by  applying  to  the  printers.  He  has  ex* 
plaineil,  by  examining  the  printers  themselves^ 
that  no  such  application  was  made  to  them. 
I  cannot  state  exactly  upon  memory  the  time 
when  1  commenced  this  prosecution.  I  sup** 
pose  it  must  have  been  about  the  time  when 
the  others  were  tried.  If  so,  the  consequencei 
is,  that  the  Michaelmas  term  following,  in  oon'-^ 
sequence  &i  that  application,  was  the  very  first 
time  that  I  couM  file  an  information  at  all.  [ 
was  Udil  when  the  printers  were  tried,  here. 
Why  do  not  you  resort  to  Mr.  Horne.^— Yoii 
are  afraid  of  Mr.  Home.  To  be  sure,  there 
was  some  reason.  If  I  had  known  that  I 
should  have  been  obliged  to  hear  so  much  elo- 
qoence !  especially  to  have  the  trouble  of  re-< 
plying  to  it ;  it  would  tvave  been  a  prospect  I  - 
should  not  have  hked.  But  i  believe^  1  should 
3C 
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bftre  waded  through  all  thai  prospect,  if  I  hid 
been  e? er  fio  much  apprised  or  it  before.  And 
when  Mr.  Home  was  diMsiosed  to  be  the  au- 
thor, 1  oertahily  should  have  prosecuted  him. 
But  before  he  made  that  disclosure,  what  I 
laid  is  true;  that  he  defied  the  laws  of  his 
country  under  the  screed  of  the  printers.  And 
he  has  proved  himself  that  he  was  not  to  be 
.diacloaed  without  a  prosecution.  He  gave  no 
aoihoritv  to  the  pnoters  to  go  to  the  solicitor 
of  the  Treasury,  and  make  a  disclosure  of  him : 
or,  if  he  did,  they  made  no  such  discloaare. 
.And  yet  this  manner  of  delaying  the  cause  is 
one  of  the  grounds  upon  which  he  has  thooght 
iproper  to  treat  me  Just  in  the  manner  in  which 
Le  did.  Now  I  would  beg  you  a  little  to  re- 
tCollect  bow  that  part  of  the  conversation  arose, 
when  the  learneil  gentleman  apoke  without 
book ;  when  he  apoaeat  first,  and  had  not  his 
.words  so  well  meaaured  as  the  well-timed  la- 
,bour  of  his  closet  e^oableo  him  to  measure  his 
•words  upon  paper :  he  certainly  took  the  free- 
.dom  of  charging  me  of  uaing  all  means,  right 
or  wrong,  foul  or  fair,  in  order  to  get  a  convic- 
vtioo. 

..  Well,  what  is  the  next  article  of  his  ha- 
jaogueP  I  am  reproached  for  having  boasted 
.of  the  integri^  of  my  character,  because  1  do; 
«ied  the  truth  of  a  false  and  impertineotcharge; 
because  it  'is  neither  true  nor  pertinent,  that 
aver  I  had  employed  myself  in  the  way  in 
.which  I  am  so  repreaented  to  have  employed 
oyaelf.  And  what  is  the  boast  upon  that  ?  It 
is  a  very  tigh  one ;  for  I  called  upon  him  to 
irame  hia  ioatani^.  That  was  my  lioast !  and 
innocence,  when  it  is  able  to  call  upon  its  re- 
viler  to  name  bis  instances,  does  make  a  prond 
and  magnificent  boast.  So  far  I  boasted.  Well, 
when  called  upon,  what  are  the  instances? 
The  first  is,  that  I  prosecute  before  a  special 
jury.  That  in  a  prosecution  which  I  (the  ser- 
vant of  Che  public)  think  proper  (for  reasons  of 
public  weight  aud  importance)  to  produce,  I 
js^ish  to  have  men  of  the  first  character,  of  the 
first  aitoatioo,  men  of  tli.^  highest  and  most  ap- 
proved honour,  my  judges !  that  is  the  first  ar- 
ticle in  which  the  opprobrium  iato  be  justified 
of  my  using  all  means,  foul  or  fair,  in  order  to 
pbtain  a  conviction !  In  this  he  has  all  the  ad- 
T^tage  that  an  accuser  can  possibly  have :  I 
cooffoa  the  whole  charge.  It  is  my  deaire  to 
nave  all  my  aetiena  so  tried ;  it  is  my  desire, 
and  I  will,  whenever  I  can,  obtain  a  tribunal  of 
that  iort ;  which  (from  the  great  dexterity 
ynd  wisdom  of  eloquence)  Is  looked  upMsn  to  be 
Jibe  beat  topic  (before  them)  to  condemn  me  for 
resoiting  to !  This  is  another  matter  he  would 
have  been  totally  deprived  of,  if  he  had  submit- 
ted, as  those  poor  printers  did,  to  be  defended 
bjjr  couiiseL  They  would  never  have  thought 
of  abusing  the  Attorney  General  (befoM  a  spe- 
cial jury)  only  because  he  thought  proper  to 
lay  his  cause  beforo  that  jury !  It  is  a  singu- 
Ur  way  to  take  those  topics  which  go  beyond 
the  ability  or  praclioeof  any  connael  whatever  I 
Then  the  next  attack  is  upon  the  poor  mas* 
fer  of  the  Cr^fvA'office,  sir  Jamet  Burrow.    I 


do  not  believe  that  there  exists  in  this  world' a 
man  of  more  inflexible  integrity  than  sir  James 
Burrow.  1  never  heard  him  charged  in  my  life 
with  any  thiog  like  opprobrium.  I  know  perfect- 
ly well  that  if  I  were  to  apply  to  sir  James  Bur- 
row, in  order  to  get  any  particular  manner 
of  striking  a  jury,  either  in  Lonckm  or  Mid- 
dlesex, that  he  would  set  himself,  for  the  whola 
evening  after,  to  contrive  how  hecout^best 
cross  the  purpose  of  that  application.  I  know 
he  would,  1  know  him  very  well,  1  am  sure  be 
is  a  very  honest  man ;  and  1  am  sure  I  should 
fare  exceedingly  ill,  if  i  was  to  attempt  to 
make  any  such  application.  None  aoch  is  sug- 
gested. But  it  is  said,  that  the  solicitor  of  the 
Treasury  desired  sir  James  to  take  this  part;  to 
take  two  special  jurymen  out  of  every  leaf; 
giving  this  reason  for  it,  because  the  books  might 
be  made  up ;  and  that  if  it  was  once  known  to 
be  the  practice  of  sir  James  to  begin  in  the  mid- 
dle, or  the  end,  or  any  part,  they  might  be  made 
up  by  the  addreas  of  the  ofiicer,  so  as  to  get 
a  pkrticular  set  of  men  for  a  jury.  I  will  take 
it  as  said  by  the  gentleman :  the  solicitor  pro- 
posed tliat  there  might  be  taken  two  out  of 
every  leaf,  which  would  produce  the  fairest 
collection  of  the  jury  in  the  broadest  manner, 
and  out  of  the  greatest  number  and  variety  of 
namea  and  people.  So  far  1  think  nothing 
unfair  in  the  solicitor's  application :  and  I  do 
not  know,  I  protest  to  Ood,  at  this  very  mo» 
ment,  what  earthly  reason  air  James  Barrow 
could  have  to  refuse  that,  except  the  one  which 
1  strongly  suspect  him  of,  namely,  that  one^ 
that  it  was  desired  by  the  aolicitor  for  the 
crown  :-»for  if  he  apprehended  that  it  wouhl 
ffive  the  alightest  grotmd  for  suspicion  by  tak- 
ing any  one  article  of  conduct  whatever,  be  is 
very  nice,  I  know,  and  very  obstinate ;  and  I 
am  sure,  nothing  would  bind  him  more  sorely 
to  refuse  to  take  a  jury  in  that,  which  appears 
to  me  to  be  the  moat  impartial  way  ;  stronger 
and  quicker  than  an  application  on  the  part  of 
the  aolicitor  of  the  l^reasnry .  That  is  not  all ; 
batthesherifliof  London  are  abased :  tbeju- 
rera  are  named  merchants,  who  are  not  so! 
Why,  do  I  make  up  that  book  ?  Is  that  one  of 
my  crimes?  The  sheriffs  of  London  make  it 
up.  When  it  is  retnmed  to  the  Crown-oflke, 
the  names  are  taken  out  of  it,  in  the  moat  im- 
partial liianner ;  and  the  whole  state  of  that, 
instead  of  loading  me  or  any  one  concerned 
with  the  slightest  palumny,  is  the  fullest  ac- 
quiUal  that  could  be  had !  It  does  not  there- 
tore  relate  to  aov  one  concerned  in  thia  prose- 
cution. Then  I  am  wrong  in  another  thing ; 
for  under  all  bad  administrations,  there  is  no- 
thing so  rife  a«  proaecntions  for  libels !  I  khould 
be  glail  to  know  in  the  abstrsct  (without  refer- 
ring to  those  documents,  so  inany  of  which  the 
learned  gentleman  produced  himself)  in  the 
eight  years  I  have  had  the  honour  of  being  At- 
torney-General, how  many  prooecutiona  lor 
libels  have  been  brought?  1  wish  that  was  stat- 
ed, in  order  to  shew  the  monstrous  numbsr  of 
prosecutions  for  libels !  They  are  not  ao  many 
as  I  oould  wish  ;   for  if  yoo  compare  the  pro- 
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dnily  publiottioDt, 
that  kiokf  at  those  publicationt,  and  flees  how 
rife  and  raok  the  scandal  is  upon  all  orders  and 
denominations  of  men,  apon  all  branches  of  the 
government  and  the  state,  as  well  as  priTate 
Qoen ;  whoever  sees  that  must  look  at  them 
with  a  very  peculiar  eye,  if  be  does  not  see 
that  the  increase  of  the  scandal  is  a  great  deal 
more  than  the  increase  of  the  prosecution  for 
that  scandal !  and  yet  this  is  one  of  the  topics 
also  for  which  I  have  been  abused !  It  is  said 
also  that  I  am  corrupt  in  another  respect,  be- 
cause I  condescend  to  consider  myself  as  the 
servant  of  the  whole  public,  and  ao  liable  to  re-, 
oeive  orders  from  every  branch  of  the  legisla- 
ture. The  arguments  that  one  hears  used  upon 
these  occasions,  they  are  made  only  for  the 
moment.  I  should  not  be  astonished  if  from 
the  same  quarter  I  had  heard  it  was  one  of  the 
most  monarchical  sentiments  in  the  world,  to  in- 
sist that  there  is  any  public  officer  who  was  not 
under  the  orders  of  eilher  House  of  Parlia- 
ment. I  always  took  it  to  be  the  assuming  of 
4hooe  tlutt  call  themselves  Whigs  (for  want  of 
a  better  nickname)  what  I  bold— that  in  a  free 
state  the  representatives  of  the  people  assem- 
bled in  parliament  are  a  sovereign  member  of 
that  state ;  and  that  every  public  officer,  great 
or  small,  is  amenable  to  them,  fiut  bow 
amenable  totbem?  I  wish  that  had  been  a 
little  more  stated.  Amenable  to  them  to  do 
wrong?  No  man  ought  to  be  amenable  to  the 
greatest  and  the  proudest  body  of  men  what- 
ever to  do  wrong.  1  have  bot  been  so  amen- 
able :  for  in  those  instances  in  which  1  have 
fhooght  it  would  be  wrong  to  prosecute,  1  have 
stated  it  to  the  House,  and  the  House  has  for- 
borne the  prosecution  upon  my  representation. 
That  has  been  the  conduct  which  1  have  held 
upon  the  occasion;  and  a  conduct  which,  if  1 
am  questioned  for  it  (in  any  place  where  it 
would  be  pertinent),  I  should  be  very  glad  to 
render  an  account  of  that  conduct.  But,  says 
the  gentleman  (with  a  strain  peculiar  to  him- 
self), will  you  submit  to  be  swop  in  order  to 
be  examined  by  me  ^— To  what  ?  Yes,  )Sir ;  to 
any  one  fact  which  can  be  alleged  in  your  de- 
fence, 1  will  submit  to  be  sworn  to  the  truth  of 
it.  But  will  you  submit  to  be  sworn  in  or- 
der to  undergo  impertinent  questions  about  the 
motives  and  steps  nf  your  conduct  from  time 
to  time,  such  as  I  shall  think  proper  to  put  to 
you? 

Gentlemen,  I  put  myself  upon  your  good 
seqse !  I  put  myself  (for  the  question  was  not 
meant  for  you)  I  put  myaelf  upon  the  candour 
and  the  good  sense  of  the  audience,  that  I  was 
impertinently  treated  in  the  proposal ;  and  that 
I  ahould  have  been  ridiculous  to  have  aobmitted 
to  that  proposal !  I  spoke  to  some  persons  about 
it  (whose  authority  1  am  uot  permuted  to  cite  to 
jpu)  who  concurred  in  opinion  with  me :  but  I 
am  sure^  and  1  put  it  to  the  mind  "Of  every  gen- 
tlemaog  whether  I  did  not  act  right  in  that 
nktter.  To  have  refused  him  justice  would 
liave  been  a  hard  ai|d  improper  measure ;  I 
didBOtMruss that.   To relHsc  to  aniwtt  In^ 
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pertinent  questions,  I  did  refuse  it;  ind»Iap^ 
peal  to  the  candour  and  good  sense  of  this  au^ 
dience  that  1  did  right  to  refuse  it ;  and  it  would 
have  been  ridiculous  to  have  done  otherwise^ 

These  are  the  topics  which,  as  far  as  I  can 
recollect,  have  bwn  produced  against  me* 
With  regard  to  the  rest,  the  gentleman  informs 
you,  that  the  law  as  it  stands;  is  full  of  a  great 
variety  of  hardships.  1  don't  know  that  system 
of  law  under  heaven  which  may  not  be  per* 
verted  to  purposes  of  hardship.  I  don't  knoir 
any  thing  so  perfectly  ridiisulous  as  to  argue 
from  the  pessibiKty  or  the  corruption  of  a  good 
thing  to  its  worthfessness.  In  order  to  make 
any  thing  xof  that,  he  should  have  gone  tha 
length  nut  only  of  stating  what  might  havjfe 
been  done,  but  what  was  done ;  otherwise  yott 
msjT  sit  and  hear  that  glorious  constitutiod 
(wbteh  f  have  known  so  many  ablr  and  elo- 
quent writers  and  speakers  extol  in  the  hi|^hest 
terms  to  the  skies)  you  may  sit  and  hear  it  re- 
viled from  one  end  to  the  other:  not  for  thd 
mischief  that  it  actually  does;  not  for  the  ine«* 
quality  in  point  of  justice  that  it  actually  ad** 
ministers ;  but  which  it  might !  But  let  hisa 
prove  that  there  is  any  thing  in  my  conduct  of 
this  prosecution  that  deserves  those  epithets 
witli  which  he  charged  It,  and  I  must  submit 
to  be  covered  with  them.  But  that  will  not 
make  an  iota  of  difference  in  your  verdict) 
What  does  it  siffnify  to  you  (who  sit  to  con- 
sider whether  this  be  a  true  or  a  false  charge) 
that  it  comes  at  this  time  or  at  any  other  ?  Tha 
gentleman  Uxes  me  with  folly  in  saying,  thU 
if  it  were  a  crime  in  1775,  it  must  he  so  ia 
1777  !  I  should  hoM  it  to  be  the  utmost  folly 
to  My  otherwise.  If  there  were  any  improper 
practicea  with  regard  to  the  prosecution,  it 
might  be  a  reason  of/>bjeption  to  those  wha 
prosecute ;  but  with  regard  to  the  mere  ques* 
tion  to  be  put  to  the  jury— is  he  guilty  in  man* 
ner  and  form?— it  is  absolutely  nothing;  i| 
would  be  folly  to  assert  it. 

I  have  now  stated  to  you  the  progress  of 
this  business,  referring  to  his  own  wimessea 
for  the  truth  of  that  progress ;  and  I  trust, 
that  upon  that  representation,  1  shall  not  ba 
found  to  have  misconducted  myself  even  in  tha 
course  of  this  prosecution.  1  have  gone  very 
m  ucb  out  of  my  way,  and  very  contrary  to  tha 
turn  of  my  temper,  when  I  have  embarked  so 
far  in  a  defence  of  myself  at  all ;  hot  whea 
facte  are  stated,  1  thought  it  nect^ssary  to  re- 
Btete  and  explain  these  facte.  Beyond  ihat,  lot 
general  and  loose  reBections  teke  what  plaofi 
they  please.  1  put  myself  upon  mv  publio 
conduct  for  my  juHtification,  without  boasting 
of  that  conduct  either  one  way  or  the  other. 
If  1  am  wrong  in  that  conduct,  let  it  condema 
me:  if .' 
prove  me. 
to  rest  it, 

claiming,  eilher  on  one  tide  or  the  other, 
will  say  no  more  upon  that  subject,  but  refer 
it  to  you  to  determine  what  ought  to  be  doiia 
upon  a  charge  thua  stated^  and  thus  industri- 
ously pmf ad  o(oa  th^  par^  of  iha  dstodtPfi  i( 


\  wrong  in  tnat  conuuci,  lei  n  conaemn 
I  am  right  in  that  conduct,  let  it  ap- 

ae.  It  is  upon  that  oply  that  I  desira. 
it;  without  boasting  or  without  dis- 
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an  J  i^rbof  bad  been  wsntiig  to  support  it  upon 
tke  p«n  of  die  prosecutor. 

Lord  Mamfield,  Otndemen  of  the  jury,  if 
ever  there  wu  a  qoestien,  the  true  merits  of 
which  Uy  in  a  very  narrow  eompacs,  it  is  the 
present.  This  is  an  information  aj^aiost  the 
defendant  i'ctt  writing  and  cont  posing,  and  print- 
Jug  and  pvhlisbing',  or  eausing  to  be  printed 
ai^  |)ttbltsbed,  that  is,  for  being  the  author  atid  i 
piihtisher  ef  a  paper,  which  the  infer matioii  | 
charges  as  a  seditious  Kbel.  If  it  be  a  seditions 
Kbel  in  ha  own  nature,  there  is  no  justification 
attempted  i  why  then  there  are  but  two  points 
for  yon  to  satisfy  yourselves  in,  in  order  to  the 
Ibrini og  of  your  ? erd ret. 

Did  he  compose  and  puUish;  that  is,  was 
be  the  author  and  publisher  of  itp  \]pau  thie 
•ccasMo,  that  is  entirely  out  of  tbe  case;  for  it 
Is  admitted*  ^s  to  the  exease  of  ignorance,  or 
being  impnosed  upon  (which  is  a  topic  in  the 
case  of  printers  and  others)  it  is  oat  of  this 
ease,  becanse  it  is  avowed  to  be  done  delibe- 
rately ;  ifnd  it  is  uow  avowed,  and  the  contents 
•fit.  Wh^  then  there  re«iains  nothing  more 
hot  thst  whiob  reading  tlie  paper  must  enable 
you  to  form  a  judgment  upon,  superior  to  all 
the  arguments  in  the  world ;  snd  thst  is, 

Is  the  sense  of  this  paper  that  arraignment 
of  the  government,  and  the  employment  of  the 
troops,  upon  the  occasion  of  Lexmgton  men- 
tioned in  thst  paper P  Read!  Yon  will  form 
the  conclusion  yourselves.  What  is  it?  Why 
h  is  this:  that  our  beloved  Americsn  fellow- 
subjects— (therefore  innocent  men)— in  rebel- 
Kon  against  the  state.  They  are  our  fellow- 
•ubjects;  but  not  so  absohitely  beloved  witb- 
•ttt  exoei^on !  Beloved  to  many  purprises :  be- 
loved to  be  reclsimed :  beloved  to  be  forgiven : 
beloved  to  have  good  done  to  them :  but  not 
bdloted  so  as  to  be  abetted  in  their  rebellion  !— 
and  therefore  that  certainly  conveys  on  idea 
thst  they  are  innocent.  But  farther  it  says, 
Ifeatthey  were  inhumanly  murdered  at  Lex- 
h^lofi  by  the  king's  troop*,  merely  on  acconnt 
oftbeir  acting  like  Englishmen,  and  preferring 
Hberty  to  slavery !  The  informstion  chsrges 
the  hbd  to  relate  to  the  king's  government  and 
the  employment  of  hii  troops.  Head  it,  and 
•Be  whether  it  does  relate  to  them.  If  it  does, 
what  is  the  employment  ihey  are  ordered  upon  ? 
what  is  the  employment  that  they  execute? 
To  murder,  the  paper  says,  innocent  subjects ; 
because  thev  act  like  Englishmen,  and  prefer 
Mberty  to  slavery  !  Why  then,  what  are  they 
Who  gave  the  orders  ?  w4iat  are  they  who  exe- 
cute them  ?  Draw  the  conclusion.  It  don't 
stand  upon  argnraeut.  If  any  man  ddres  to 
give  orders  to  murder  a  subject,  or  to  execnte 
tfiose  orders,  or  to  Brake  any  subject  a  slave, 
he  is  as  high  a  c/iminal  as  tan  exist  in  this 
state.  Evidence  has  been  examhied,and  (tbmigh 
iinusnal)  I  was  very  desirous  every  thing  of- 
fered shouM  be  heard ;  and  yofu  bate  hlMf  Iflr. 
€Md  eMnlined:  and  Whatever  doubt  there 
might  be  whh  regard  t6  the  oceaii^tt  of  hesti- 
Mm^ heaa»pmi\  trteteyer  we^  tb»  ^ 


aervatioits  might  haye  before ;  yet  osw, 
bis  evidence,  yoo  see  how  itststtda!  The  no* 
happy  rcaistanoe  to  the  legislative  authority  of 
this  kingdom  by  mmiy  of  our  fellow^uhjeefs  in 
America^  is  tab  ealamiseus  sm  event  not  ti»  b« 
impresKd  upoA  aM  ysiur  minds ;  all  the  steps 
leading  to  it  are  of  the  most  aniverval  noterie^.' 
Tha  legislature  of  Ibis  kingdom  have  avowed 
thalt  the  Americans  rebelled,  bctoause^  thef 
wantevi  to  shatKe  off  the  sovereignty  of  this 
kingdom;  they  profoss  only  to  bring  thein 
back  to  be  subjects,  and  to  quell  rebeWoD : 
troops  are  employed,  mo»ey  is  expesded  npo« 
this  gromd ;  that  the  esse  is  here,  between  a 
just  government  and  rebellious  sulgeels ;  for  a 
just  and  a  Mod  purpose,  for  the  benefit  of  the 
whole.  If  i  don't  mistake,  the  irst  hostiKtie» 
that  are  coaM(iitted-^(though  many  steps  on 
both  sides  leading  to  then  existed  before) — 
but,  if  I  do  not  mistake,  the  first  hostilities  are 
those  committed  upon  the  19th  of  April,  1775. 
If  some  soldiers,  without  authcnjtv,  bad  ml  in 
a  drunken  fVay,  and  murder  had  ensued,  and 
that  this  paper  could  rehCte  to  tliat,  it  would  be 
quite  a  diflerent  thing  from  the  charge  in  the 
information ;  because  it  is  charged  as  a  sedi- 
tious libel,  tending  to  disquiet  the  minds  of  the 
people.  N<^w  what  evidence  has  Mr.  Gould 
give^  P  Why,  he  says,  that  be  was  sent  with 
a  part  of  the  king'a  troops,  by  the  onlnrs  of 
general  Gage,  the  governor  of  the  province, 
the  commander  of  tlie  king's  troops ;  that  when 
they  began  their  march  (which  was  about  tw» 
or  three  in  the  morning)  he  beard  (1  think  he 
says  he  heard)  a  continual  firing  of  alarm  can- 
non, which  is  a  signsl,  at  certain  distances, 
used  in  America  to  raise  \\\e  country ;  and  that 
they  heard  as  soon  as  they  began  their  march ; 
and  from  thence  they  concluded  that  the  pro- 
vincials were  marching  to  attack  them.  When 
they  came  within  sight  of  them,  they  found 
them  armed,  in  bodies  of  troops  armed.  This 
was  not  a  stated  time  of  peace  when  Ibe  king's 
troo|is,  under  the  authority  of  tl»e  governor,  go 
from  one  part  to  another ;  to  have  bodies  of 
men,  in  military  array,  armed,  and  signaia 
fired !  but  this  they  found.  And  be  says,  he 
cannot  tell  himself;  but  to  a  question  aaketf 
him,  be  says,  he  heard  the  provincials  cbaiged 
our  troops.  He  say  a  in  his  affidavit,  which 
he  has  likewise  sworn  to,  and  which  you  may 
compare,  that  be  saw,  on  their  arrival,  he  saw 
a  body  of  provincial  troops  armed,  to  the  num-  . 
her  of  about  eo  or  70  men :  ^'  on  our  arrival 
they  dispersed,  and  soon  after  firing  began ; 
'but  which  party  fire<l  first  I  cannot  exactly 
say ."  And  then,  toward^  the  latter  part  of  the 
affidavit,  lie  says,  "the  provincial  troops  re-> 
turned,  to  the  number  of  about  three  or  fimr 
hundred.  We  drew  up  on  the  Gonoord  side  of 
the  bridge.  The  protmelais  came  down  apon 
us ;  upon  whiah  we  engaged,  snd  g«v«  tbem  . 
tho  fint  fire."  And  saya  he,  •«  this  wan  thti 
first  engagemeirt  hflev  «ie  due  at  Lekingtoti. 
A  eoutiniied  flridg  fhitt  both  parties  luted  tiM 
whdle  diHr.  I  ttyaolf  was  wotottd^  at  the  at- 
t««ii  of  fk  Mdgi^i  ^Ad  ttti  MW  united  wiii 
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IpneatlittnMBfty  it  t  priMner.''  Nowfrom  tUit 
acooant  you  tee,  tfaat  they  had  erected  in  eiect 
their  st&Ddards ;  each  had  their  troops  in  batHe 
array ;  they  were  ready  to  fight  Who  (frevi 
Ihia  eridence)  fired  first,  he  cannot  tell ;  that 
is,  originally  tb^  first.  He  beard  that  the  pro- 
Tinciab  cbaiged;  bat  whether  the  oae  or  the 
other  fired  first,  he  cannot  tell ;  when  the  two 
bodies  were  in  the  field,  each  expecting  the 
mher  to  attaek.  This  is  the  aecoant  giren  by 
the  defieodant's  witness :  that  it  was  the  king's 
troops,  by  order  of  the  commander  and  the  go- 
vernment, that  were  engaged  in  this  fVay,  in 
which  those  lives  were  Tost!  Then  if  there  is 
nothing  particular,  but  it  is  a  eonaequence  of 
the  general  dispute,  of  the  cause  of  this  most 
lamentable  and  unhappy  war,  no  good  man 
but  most  httnent  it,  and  wish  them  reclaimed. 
Ifit  is  barely  the  consequence  of  that  which 
has  led  to  further  hostilities  since,  you  will  read 
this  paper,  and  jnd^e  for  yourselves.  'You 
will  judge  whether  it  conveys  a  harmless,  in- 
nocent proposition  for  the  good  and  welfare  of 
this  kingdom,  the  support  of  the  legislative 
government,  aud  the  king's  autlioritv  according 
to  law ;  or  whether  it  is  nnt  denymg  the  go- 
vernment and  legislative  authority  of  £ughuid, 
and  justifying  the  Americans;  averring  that 
they  are  totally  innocent ;  that  they  only  de- 
sire not  to  be  slaves ;  not  disputing  to  be  sub- 
jects, but  they  desire  only  not  to  be  slaves ;  and 
that  the  use  that  is  made  of  the  king's  troops 
upon  this  oocssion  (for  you  will  carry  your 
mind  back  to  the  time  when  this  paper  was 
wrote)  was  to  reduce  them  to  slavery.  And  if 
it  was  intended  to  convey  that  meaning,  there 
can  be  little  doubt  whether  that  is  an  arraign- 
ment of  the  government  and  of  the  troops  em- 
ptoyed  by  them  or  not.  But  that  is  a  matter 
for  yonr  judgment  Yon  wi4l  judge  of  the 
meaning  of  it ;  you  will  judge  of  the  subject 
to  wbion  it  is  applied,  and  connect  them  tosre- 
ther ;  and  if  it  ia  a  criminal  arraignment  of 
these  troops,  acting  under  the  orders  of  the 
officers  employed  by  the  government  of  this 
country,  to  charge  them  with  murdering  in- 
uooent  subjects,  liecause  they  would  not  be 
Flaves,  you  will  find  your  verdict  one  way  t  but 
if  yoo  are  of  opinion  that  the  contest  is  to  re- 
duce innocent  subjects  to  slavery,  and  that  they 
were  all  murdered  (like  the  cases  of  undoubted 
murders,  of  Glenco,  and  twenty  other  mas* 
aacres  that  might  be  named)  why  then  you 
may  form  a  different  conclusion,  with  regard  to 
the  meaning  and  application  of  this  paper. 

Without  givins  you  any  reason,  you  will 
easily  guesa  why  1  pass  over  a  great  dfeal  that 
liaa  been  said,  that  onght  not  to  have  been 
said :  but  there  is  one  thing  that  is  relative 
to  Ike  aobjeet,  and  therefore  it  ought  to  be  said : 
that  was,  a  doubt  (upon  one  of  the  former  trials 
upon  the  printers)  that  occurred  to  the  jury,  in 
wfafieb  tkoy  bad  a  difference  of  opinion  ;  and 
tbejr  agreed  to  oome  in  and  leave  it  to  my  de- 
emmu  J  bid  told  them  (as  I  told  Toujftliat 
ctne.iif  tliepofinis  to  gnide  your  verdkst  was, 
whether  yoa  understood  the  mcMing  itf  iIm 
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irritiiig  to  be  «r  dnsgcJ  by  tlie  fcitbrnMtipD. 
One  of  them  vn^eratooi,  or  doobtad,  wh*# 
ther  (this  was  in  the  ease,  tod  see,  vi  m 
printer,  of  a  third  person)  whether  actoal  proof 
of  a  teditlotta  intentfioD  (diilioct  frM»  tbo  nt^ 
fereoce  from  the  aol  itwif)  was  ueacmary  tl» 
be  proved.  The  other  tfMwght  that  a  seditwoo 
intent  was  by  law  to  be  Inferred  from  the  sedi- 
tions act ;  and  they  cane  in  and  proposed  tkeif 
doubts.  And  I  told  them  what  1  tellyott  (knd 
what  ]  believe  never  was  doubted,  and  whM 
was  not  qnestioaed  upon  that  oeeaakni,  though  I 
desired  they  would  nsovo  iko  court  upon  it^ 
if  they  had  any  doubt)  that  it  is  not  nooestary 
to  prove  an  aetual  intent,  whioh  is  Ike  pHvaio 
operation  of  a  man's  mind ;  hot  a  jmry  wera 
to  exercise  their  jvdgment  from  the  nature  of 
the  act,  as  to  the  intent  with  which  it  is  dene.* 
As,  if  a  man  write*  and  poblisbes  a  sedkioat 
libel,  a  libel  that  baa  a  seoitions  tendency,  that 
is  a  ground  to  a  jury  from  wheoce  to  infer—- 
(when  it  is  without  any  justification,  wtthonf 
anv  excuse) --that  ia  a  ground  from  whence  to 
infer  a  seditious  intent.  Just  as  if  a  mats 
mufderd  another  wiihoot  any  justification  of 
that  act,  it  is  a  sufficient  ground  for  the  jnry  to 
infer  that  he  did  it  malicionsly.  That  answer 
was  given  to  the  jury. 

Gentlemen,  here  1  conclude  everything  f 
shall  trouble  ^ou  with,  by  way  of  chargfe,  be* 
cause  yon  will  exercise  your  judgment,  as  T 
have  said  before,  upon  the  paper  and  the  infbr-» 
mation,  by  reading  them,  which  you  mar  hav# 
to  carrv  out  with  you.  But  merely  for  the 
sake  of  the  audience,  as  something  baa  been 
so  much  mentioned  in  the  cause  (fi>r  I  dl>n'V 
give  *you  any  reason  for  taking  no  notice  iof 
any  thio^  out  of  it)  I  think  proper  to  stats  ft 
in  so  particuUr  a  manner,  that  when  you  come 
to  see  it  roi^epresented,  you  may  all  of  yod 
remember  what  it  is,  and  what  it  was,  an4 
upon  what  ground  it  passed ;  and  that  Is,  willi 
regard  to  the  Attorney  General's  Reply.  TOtt 
see,  as  the  ease  is,  it  is  entirel  v  out  of  thik 
cause:  for  the  defendant  has  called  witnesses  $ 
and  I  thought  it  right  that  be  shouM  know  Ht 
early,  that  he  might  not  abstain  from  calling 
witnessed  to  avoid  the  reply,  and  in  that  manner 
be  surprised.  Now  I  will  tell  yon  what  \  take 
to  be  the  practice  with  regard  to  that  matter. 
The  nature  of  a  reply  is  the  phiintiff*B  answer 
to  new  matter  advanced  by  the  defendant.  Tbo 
plaintiff  knows  his  own  case ;  he  knows  hii 
own  witnesses ;  he  opens  it ;  he  observes  opofl^ 
his  witnesses ;  and  he  draws  such  conduaiono 
from  them  as  he  thinks  proper,  to  persoade  n 
jurv  to  encrease  the  damages.  The  defendant, 
if  he  only  makes  observations  upon  the  same 
evidence,  and  only  draws  conclusions  from  ffcif 
same  evidence  to  the  jnry,  to  lessen  the  di- 
mages ;  why  there,  there  is  nothing  new,  ther# 
is  no  new  matter  at  all ;   and  by  the  practiee, 

•  This  seems  to  be  somewhat  ineonsisteiil 
with  what  kird  Mansfield  laM  dow«  to  bo  thw 
law  when  delivering  the  judgiDeiit  of  iha  OmUt 
iaWeodM'oCitfft. 
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f^  tbe  cxpedUmi  of  bufiacM  in  ei?il 
and  In  proaeentionf  in  lite  name  of  the  king^ 
with  common  toformen,  the  prtetioe  is,  that 
^ey  don't  reply  where  that  ie  the  case.  Bttt« 
BOtwitbstsodiDff  that,  if  the  defendant  was  to 
•terl  a  point  of  law,  tb^  other  mnst  he  beard. 
If  be  wes  to  throw  out  to  the  jory,  to  catch 
and  to  rarprise  them,  allegations  of  feet  which 
ht  called  no  witnesses  to  pro?e— yon  recollect 
Iww  many  millions  of  facts  yon  hare  had  nrged 
(0-day,  for  which  no  witnesses  were  called— 
(how  many  estrinsic  to  the  cause)— there  the 
conned  for  the  plaintiffmaysettliejury  right,  and 
lay  them  out  of  the  cause,  and  shew  that  they 
aie  idMolutely  irrele? ant  and  immaterial.  But, 
in  eolemn  trials,  in  sUte  prosecutions,  where 
the  Attorney  General  attends,  I  never  knew  it 
denied  but  that  he  bad  a  right  to  reply.*  I  wes 
Viany  years  solicitor-general :  I  was  attorney 
general :  I  ha?e  known  it  often,  where  nothing 
has  been  said  for  the  defendant  that  they 
thongfat  called  for  a  reply.  1  never  knew  it 
denied  to  the  attorney  general,  where  he  in- 
sisted upon  being  heard  in  reply :  and  I  be- 
lieve the  present  Attorney  General  has  replied 
several  times.  This  is  so  much  the  law  of  the 
land,  that  (if  my  memory  does  not  fail  me)  in 
the  most  solemn  cases  (and  as  I  speak  from 
^lemory  only,  if  there  should  be  any  slip  in  it, 
1  hope  1  shall  be  excused)  and,  to  the  best  of 
my  memory  in  the  trial  of  my  lord  Byron  (if 
any  gentleman  can  correct  me,  I  shall  be  very 
gM  to  be  corrected— I  dare  say  there  are  some 
Sera  that  were  of  counsel  in  that  cause)  in  the 
trial  of  lord  Byron,t  who  called  no  witnesses, 
■o  evidence,  the  Attorney  General  replied. 
The  Qouse  of  Commons,  as  the  public  prose- 
entor  for  the  nation,  insist  npon  it  as  an  abso- 
lute right,  that  they  are  to  reply.  It  is  a  great 
urbile  ago;  but,  if  my  memory  does  not  fail 
ne,  I  think'  I  replied  for  the  House  of  Com* 
■sons  npon  the  trial  of  lord  Lovat,^  though 
be  called  no  evidence.  1  speak  from  memory, 
it  is  many  years  back ;  and  therefore  if  I  am 
mistaken,  I  do  it  with  that  reserve  and  qualifi- 
catwn  to  be  set  right — This  has  nothing  at  all 
to  do  with  the  cause ;  but  it  at  least  explaios, 
to  those  who  want  to  understand  it,  the  light 
in  which  I  see  that  matter,  and  the  ground 
upon  which  I  determined  it. 
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*  So  in  Dr.  Hensey's  Case;  althoufrh  the 
prisoner  bad  given  no  evidence  at  all,  yet  Yorke 
solicitor  general,  on  the  part  of  the  crown,  was 
beard  in  reply  to  the  matters  which  had  been 
aljeged  in  ddfence  of  the  prisoner.  See  vol. 
19,  p.  1343. 

.  So  in  lord  Wiotoun's  case ;  though  the  pri  • 
soner  called  no  witnesses,  the  managers  for  the 
Commons  replied.  See  vol.  15,  pp.  864,  et 
uq. 

^  f  See  the  report  of  it  in  this  Collection, 
vol.  19^  p.  1178 ;  by  which  it  appears  that  lord 
Byron  called  no  witnesses  nor  evidence,  but 
moreover  that  the  Attorney  General  did  not 

)  See  it  in  this  Collection)  nd.  18,  p.  li^. 


[The  Jury  withdrew  about  five  o'clock»  and 
returned  into  conrt  about  half  an  hour  after 
aiz ;  and  gave  in  their  verdict,  that  the  defen- 
dant was  Guilty .] 


Further  Proceedings  on  the  Trial 
OF  John  Horne,  Esq.  upon  an 
Information  filed  Ex  Officio 
BY  his  Majesty's  Attorney  Ge- 
neral, FOR  A  Libel,  in  the 
Court  of  Kino's-Bench,  on 
Wednesday  THE  19Tri  and  Mon-, 

DAY     THE     24th      OF      NOVEMBER, 

1777.  [Published  by  the  De- 
PENDANT,  FR9M  Mr.  Gurnet's 
Short-hand  Notes.]. 

Wednesday^  November  19,  1777. 
The  Attorney  General  moved  for  judgment 
against  Mr.  Home. 

Lord  Mamfield,  Is  the  defendant  here  F 

Mr.  Daniel,  the  defendant's  attorney,  an- 
awered,  that  be  was. 

The  Information  was  read  by  order  af  tbe 

Court. 

Mr.  Horne.  My  lords,  with  great  subrntsnoa 
and  respect  to  your  lordships,  and  in  full  confi- 
dence and  security  of  protection  by  the  laws  of 
my  country,  I  presume  to  offer  to  your  lord- 
ships that  I  am  not,  npon  this  information,  a 
proper  object  for  the  judgment  of  this  court. 
And,  my  lords,  I  cannot  mention  what  I  hare 
to  say  in  arrest  of  the  judgment  which  Mr.  At- 
torney-General has  prayed  against  me,  witbont 
first  acknowledging  the  obligations  which  I 
have,  and  the  thanks  which  1  owe,  to  my  pro- 
secutor, and  to  my  judge :  for,  my  kirds,  it  is 
to  them,  and  to  the  argnmenls  which  tbey  nsed 
in  order  to  obtain  a  venlict  from  the  jury ,  it  is  to 
them  that  I  am  indebted  for  that  argument 
which  must  prevent  the  judgment.  At  tbe 
same  time,  my  lords,  it  is  but  justice  in  me  to 
declare,  that  whatever  ill-founded  doubts  might, 
at  the  bej^inning  of  the  trial,  have  harboured  io 
my  mind  concerning  any  personal  enmity, 
hostility,  or  prejudice  towards  me,  before  tbe 
close  of  the  trial  tbey  were  all  entirely  eflhccd : 
for  enmity,  my  lords,  is  not  a  supine  and  care- 
less, but  an  active  and  curious  principle, 
prompting  men  to  neglect  nothing  which  may 
tend  to  produce  the  desired  mischief.  And 
your  lordships,  I  am  persuaded,  will  see  reason 
to  believe  with  me,  that,  so  far  from  any  on- 
common  diligence  having  been  used  against 
me,  neither  my  prosecutor,  nor  my  judge,  nor 


my  jury  bad  ever  so  much  as  once  cast  an  eye 
over  tbe  information  brought  against  me;  for 
your  lordships  will  instantly  peieeive,  by  look- 


ing at  the  reoovd,  that  I  an  not  therein  cbftiged 
—"*■  any  crime. 
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My  lords,  when  first  I  saw  the  charge  io 
the  ioformation,  I  tboiigrht  of  it  the  same  which 
I  now  offer  to  your  lordabips ;  abd  therefore, 
fearinn^  nothron^  but  the  inattention  of  the  jury, 
the  greater  part  of  my  defence  consisted  of  mo- 
tifes  pressed  upon  the  jury  for  their  attention : 
and  when  I  hoped  I  had  secured  that  point  (the 
only  favour,  as  I  then  declared  to  them,  which 
1  had  to  request)  I  then  proceeded  to  shew  that 
there  was  not  any  crime  in  that  which  was  al- 
leged against  roe;  keeping  my  eves  always 
fixed  npon  that  with  which  alone  I  had  to  no, 
namely,  the  charge  in  the  information  ;  aiid  I 
desired  the  jury  to  take  the  information  out  of 
court  with  them. 

But,  my  lords,  when  I  heard  the  reply  of  Air. 
Attorney -General,  and  the  addre^  of  the  judge 
to  the  jury,  1  was  no  longer  at  a  loss  to  under- 
stand how  it  happened  that  I  could  not  see  in 
the  charge  against  me  that  criminal  matter 
which  they  imagined  it  to  contain:  for,  my 
lords,  I  ihen  heard,  for  the  first  time,  that  there 
was  an  insurrection  or  rebellion  in  the  colony 
of  Massachuset's-Bay ;  that  certain  persons — 
and  those  persons  denominated  king's  troops — 
were  employed  by  his  majesty  and  by  the  go- 
Temment  for  the  purpose  of  quelling  that  in- 
surrection or  rebellion ;  that  in  this  their  em- 
eyment  and  service  an  engagement  ensued 
ween  the  said  rebels  or  insurgents  and  the 
said  king's  troops  so  employed;  that  in  this 
engagement  certain  of  the  said  insurgents  or 
rercls  were  slain  by  the  said  king's  troops ;  and 
that  my  adrertisement  and  the  charge  of  mur- 
der, said  to  be  contained  in  it,  related  to  the  said 
iosufgents  or  rebels  so  slain  by  the  said  king's 
troops  so  employed. 

And,  mv  lords,  the  judge  did  very  fairly,  and 
Tery  plainly  and  precisely,  and  in  express  words 
shew  to  the  jury,  that  on  these  circumstances 
did  depend  the  whole  criminality  of  the  charge 
against  me. 

Now,  my  lords,  though  the  jury  did,  thrCugh 
want  of  attention,  foi-get  to  consider  that 
these  circumstances  were  neither  proved  nor 
charged ;  your  lordships,  I  am  sure,  who  are 
10  look  to  nothing  but  to  the  record  itself;  your 
lordships,  I  am  sore,  will  not  fail  to  consider, 
that  DO  indictment  or  information  can  be  coredi 
%r  n^ade  good  by  any  implication,  argumeliii,' 
supposed  notoriety,  or  intendment  whatev^J' 
Nothing  can  be  assumed  or  intended  against 
ne,  but  what  is  expressed  in  the  record  itselfl 
If  therefore  in  the  whole  range  oi'  possible  oc- 
ennrences  there  can  any  one  be  ioiagined  in 
which  it  would  not  be  criminal  to  say  that  the 
king's  troops  (no  technical  term,  my  lords, 
troupeaux, —  flocks —  com panies —  even  deser- 
titfs  may  be  comprehended  under  that  term) — 
V  therefore  any  one  possible  occurrence  can 
be  imagined  (and  I  suppose  there  are  a  great 
many,  the  judge  who  tried  me  helped  me  to 
some,  above  twenty)— if  any  one  can  be  ima- 
gined, in  v^'liich  it  would  not  be  criminal  to  say 
that  the  king's  troops  have  committed  murder, 
then  your  lordships  cannot,  upon  this  informs- 
liooy  proceed  to  judgment ;  because  the  infor- 


matioii  wants  those  necessary  a?erments,  wfaicb 
cannot  by  any  meana  be  intended.  For  your 
lordships  will  find,  by  looking  at  the  record, 
that  in  each  of  the  vanoua  counts  which  this  in* 
formation  contains,  it  is  simply  averred,  that  I 
did  write  and  print  and  publish,  and  cause  and 
procure  to  be  written  and  printed  and  poblishedy 
to  the  tenor  and  effect  following. 

Your  lordships  will  therefore  be  pleased  t» 
examine  the  record;  and  I  have  not  the 
sinalleat  doubt  that  your  hmbhipe  will  do  ma 
that  justice  which  my  jury,  throiigh  want  of 
attention,  did  not*  * 

Attorney  General,  My  lord,  if  I  under- 
stand the  effect  of  this  motion,  it  is,  that  the 
matter  of  the  information,  as  charged,  does  not 
Mate  a  crime.  That  indeed  is  the  necessary 
form  of  the  objection  to  be  nutde  in  this  stage  of 
the  business ;  for,  in  this  stage  of  the  business, 
every  thing  is  to  be  taken  to  be  solemnly  true 
which  that  information  has  stated  as  essential 
to  the  constitution  of  the  crinie,  and.  which  the 
jury  consequently  have  found.  Now,  my  lord, 
it  IS  said,  that  nothing  is  to  be  assumed  but 
what  appears  upon  the  record ;  and  that  the  in- 
formation wants  some  averments.  I  was  very 
attentive  to  collect,  if  I  possibly  could,  what 
species  of  averment  it  was  that  the  information 
was  supposed  to  want  But  [  missed  it,  if  it 
has  been  stated  on  the  part  of  the  defendant. 
What  kind  of  averment  inserted  in  this  infor- 
mation would  have  supplied  it,  aod  have  made 
it  a  perfect  description  of  the  crime  ?  I  shall 
take  up  the  information  itself  to  shew,  in  the' 
course  of  the  argument,  that  there  is  enough 
stated  in  it  to  make  the  prime.  The  informa- 
tion does  not  end,  as  is  supposed  on  the  part  of 
the  defendant,  merely  in  these  words,^that  he 
had  '<  written  and  published,  and  caused  and 
procured  tp  be  written  and  published,  accord- 
ing to  the  tenor  and  effect  foUowing."  The  in- 
formation states  expressly  that  he  had — *^  writ- 
ten and  published  a  certain  false,  wicked,  mali- 
cious, scandalous,  and  seditious  libel  of  anil 
concerning  his  majesty's  government  and  the 
employment  of  his  troops,  according  to  the 
tenor  and  effect  following."  So  that  the  mat- 
ter found  by  the  jury,  and  upon  which  your 
lordship  is  either  to  pronounce  judgment,  or  to 
sN^ihst,  stated  so  upon  the  record,  it  amounts 
tobflo  crime  in  estimation  of  law,  is,  that  he  did 
write  that  false,  wicked,  malicioi^,  scandaloui, 
and  seditious  libel  of  and  concerning  the  king'* 
government  and  the  employment  of  his  troopsl 

I  own  1  exp/cted  that  he  would  have  gone 
farther,  and  that  he  would  have  endeavoured  to 
prove  that  such  words  as  are  included  under 
the  tenor  and  eflect  following,  delivered  in  writ- 
ing to  be  printed  and  published  concerning  the 
king's  government  and  concerning  the  employ- 
ment of  his  troops,  were,  in  themselves,  so  mani- 
festly innocent,  that  it  was  necessary  for  a  court 
of  justice,  upon  this  record,  to  say  that,  not- 
withstanding the  jury  has  fbuntf  a  libel  pub- 
lished acco^ing  to  the  tenor  and  effect  folloir- 
ing,  yet  there  is,  in  truth,  no  libel. 
\ 


WT] 


lYiJEOllGE  III. 


ProceeHngs^Lgaimt  John  Home^ 


YMrl«riifhi|Mi  «uU  ^biecve  wbtl  it  it  DiaI 
be  bad  aaid  conotraing  the  kmg's.ffQiif mimBnt, 
notl  eenptmiBg  lli#  <«iploy QMSDt  of  hb  iiiw|if  s 
that  ^  aur  4ickHred  inncwcM  feUow-caloc^ta, 
Ikkbful  to  Um  olMiRQt«r  tif  JBngiitbtMO,  pre- 
firarinyjkaUi  to  aUvmr,  wan,  lor  ibM  reasop 
0iily«  inlMiimply  wordeffed  by  ihe  kkig'siMMkfiSt 
St  or  near  Lexington  aodOonoondia  the  pro - 
«inoeofMa«Bcboaet*«-Bay,  in  XavSAglaod, 
•n  the  19tb  of  kst  i^rtf.**  This  therefore  ia 
avhat  he  baa  said  coaearB'mg  the  government 
nod  oanQenuog  the  employmeut  of  the  truopa ; 
that  they  were  to  commit  miurder  upon  the 
king's  aobjects,  only  because  they  were,  some- 
tbitig  better  than  fQeoceQt,^-<nerttorioa8,  in 
h&mff  fbitbfal  to  the  character  of  Englishmen, 
imd  10  preferring  death  to  slaiery.  If  it  be 
poMible  to  alate  that  these  words  (uttered  and 
ipplied  in  the  maoper  in  wbiob  this  jreoord  ap« 
pliea  them,  to  the  public  government  of  the 
fl«QDtry,and  the  employment  of  jtbe  troops)  are 
innooeDt  words,  then  Che  argument  might  have 
taken  .some  foundation.  But  to  say  that  there 
ii  any  want  of  averment  in  this— till  I  hear 
what  averment  cenld  have  made  this  obarfpe 
iBOce  plain,  more  distinct,  b^  a  charge  of  murder 
uponlhe  bing?s  sul^jects,  against  the  employ - 
meat  of  tbe  troops,  agaio8t  a  national  exertion 
of  public  force ;  it  cannot,  in  my  mind,  b^ 
words  be  onade  more  strict  and  plain  than  it 
now. stands  upon  the  record. 

The  effect  of  these  words  J  industriously 
•void  to  epeak.  of  now  :  the  degree  of  favour 
that  bolonga  to  tliero  will  be  tbe  aul^ect  of  far- 
ther^ discHesaoo :  the  only  question  that  is  at 
preeent  before  tbe  oaurt,  is  simply  this  ;  whe- 
ther the  iibel,  as  staled  in  the  record,  does  or 
lioeanot  contain  sufficient  matter  of  slander. 

Rerly. 

Mr.  Rornt.  I  should  be  very  happy,  my 
kMrds,  at  all  times  to  pay  to  Mr.  Attorney-Ge- 
neml  all  those  complmients  which  are  person- 
ally and  officially  due  to  him  ;  and  I  would  ra- 
ther have  risqned  tbe  chance  of  exposing  my- 
aelf,lhan  not  pay  to  him  the  compliment  of  a 
feply ;  if  indeed  I  could  have  found  in  his  an- 
swer any '  thing  to* which  even  tbe  appearance 
of  a  reply  could  be  given.--  However,  I  will  do. 
lor  bim  what  I  can.  .   nnr 

Mr.  Attorney -General  has  said,  that  heODiild 
not  discover  from  any  thing  which  i  had  e^j 
taoced,  what^  omitted  averments  were  sog<>/ 
4[eeted  by  me'  to  be  necessnry  to  the  informa- 
tion. My  lords,  though  Mr.  Attorney- General 
may  have  missed  them,  your  lordships,  I  am 
aure,  did  hear  me  very  plaiaiy  and  distinctly  : 
and  though  I  did  not  formally  say,  such  and 
auch  averments  are  necessary  to  tbe  informa- 
tion ;  vet  when  I  told  your  lordships,  that  in 
the  reply  of  tbe  Attorney-General,  and  in  the 
address  of  the  judge  lo  tbe  jury,  1  then  heard, 
for  the  first  time,  that  there  was  a  rebellion  in 
Moaaacbuset's-Bay,  and  that  certain  persons 
were  employed  to  quell  that  rebellion  ;  your 
lordahips  I  amaure,  and  tbe  whole  court  very 
well  understood  that  thoie  were  the  avenBenia 
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which  were  necesaary  to  the  tfifora»afion. 
And,  my.  lords,  it  waa*not  out  of  any  aatirical 
inclination  that  I  imputed  the  omission  of  those 
avecmeats  to  oarelcean^ ;  I  bad  otlier  rea- 
sons. For,  iodeed,  1  know  very  well  (and 
upon  reiection  I  dare  say  your  lordships  will 
know  very  well)  why  tboae  averments  were 
omitted.  My  lords,  the  |ruCh  ia,  that  Mr.  Ati- 
tOrnoy -General  found  himself  between  8cylb 
apd  Chary  bdis.  J  f  be  inserted  these  averments, 
he  ^ilit  on  one  side,  on  the  proof.  My  lorda, 
tbe  advantages  are  very  numerous  and  great 
which  1  should  have  derived  from  tboae  aver- 
ments. The  information  would  have  been  de- 
stroyed, for  want  of  proving  what  was  averred ; 
therefore  be  did  not  ohuse  to  aver  them.  By 
the  nature  of  his  answer  to  roe,  I  am  peraoadfd 
he  was  aware  of  it :  and,  froas  certain  intelli- 
gence, 1  know  that  there  wna  a  consnUatioo  on 
tbe  drawing  up  of  tlie  information  against  me. 
it  was  proposed  to  alter  the  information ;  hot 
having  obtained  verdicts  upon  the  other  infor- 
mations, it  was,  upon  constiltation,  agreed  by 
the  learned  gentlemen,  the  king's  counsel,  that 
the  information  against  me  should  be  literally 
the  same,  i  know  it  from  certain  information, 
which  I  obtained  without  the  least  treachery  in 
my  informants ;  for  the  gentlemen  who  caused 
me  to  know  it,  had  not,  in  what  they  aaid,  the 
least  notion  that  they  were  telling  me  any  thing. 
M  V  lords,  before  1  beard  Mr.  Attorney-Ge- 
nerars  answer,  1  w«is  a  little  apprebenaive  thai 
1  might  meet  with  some  difficntties.  I  was 
sure  J  ran  no  hazsrd  in  tbe  principle  of  my 
objection.  I  thought,  indeed,  that  1  might 
perhaps  be  puzzled  in  the  application  of  it,  by 
cases  of  law,  or  by  precedentr4hat  1  had  never 
before  heard  of.  ^ow,  my  lords,  though  Mr. 
Attorney  General  has  not  favoured  me  with 
any,  and  though  1  cannot  myself  give  yon  an 
adjudt^ed  case ;  yet  your  lordships  will  forgive 
me,  unused  to  these  matters,  if  I  read  to  you 
the  opinion  of  a  learned  judge  in  a  matter 
exactly  similar  to  this,  it  is  in  the  caoe  of  lord 
Hussell.  The  opinion  I  mean  is  that  of  Sir 
Robert  Atkins.  His  words  are  remarkably 
fortunste  for  me ;  and  it  being  that  kind  of  law 
obvious  to  persons  who  pretend  to  understand 

ei|^  more  than  what  common  sense  will  direct 
\m  to,  I  did  happen  to  have  read  that  book 
g  ago.  1  beg  leave  to  read  some  little  of  it, 
because  it  literally  applies.  He  takes  notice  of 
t.hat  part  of  tlie  indictment  where  it  is  averred 
against  lord  Russell,  that  he  was  at  a  ooosol- 
tation  for  the  purpose  of  seizing  the  king'a 
guards.  He  says,  *  guards'  [there  -is  co  di^ 
ference  between  guards  and  troops,— except 
indeed  that  troops  is  a  much  wider  word  thaa 
guards.  Troops !  we  say  a  troop  of  strolling 
players.] 

*'The  guards^ What  guards?  What,  or 
whom  does  the  biw  understand  or  allow  to  be 
tbe  king^s  guards,  for  the  preservstion  of  hie 
person  f  Whom  shall  tbe  court  that  tried  tbie 
noble  lord,  whom  shall  the  judges  of  tbe  law 
that  were  then  present,  and  upon  their  oaths» 
whom  aball  jthey  judge  or  legally  i    '         ' 


T69] 


firULibd.' 


A.D.  irrr.: 
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bv  tIrtM  ffiMiit  f  '''^5^  never  read  of  them  io 
aU  their  l«w*beokt.  Tberif  is  oot  aoy  fuatute 
law  that  makes  the  least  men^ioa  ol^  any 
f^fuards.  The  law  of  Englaod  takes  bo  notice 
of  any  sack  n^uards;  aad  therefore  the  isdict* 
ment  is^uncertain  and  Foid.*'  He  says,  **  the 
fere  of  his  sulyects  is^  next  under  God;  the  best 
^aard  of  kings."  He  says, — *'  The  very 
judges  that  tri^  this  noble  lord  were  the  king's 
guuiis,  and  the  kingdom's  guards,  and  this 
MTd  Russell's  guard  against  all  erroneous  and 
imperfiect  indiotmeuis  from  all  false  evidence 
and  proof"— (What  immediate! v  follows  does 
MM,  mdeed,  apply  io  my  case)—"  from  all 
straioaof  wit  and  oratory"— (there  has  been 
none  here,  my  lords)—"  misapplied  and  abused 
by  ooansel.  It  had  been  fit  for  the  court  that 
tried  this  noble  lord  on  this  indictment,  to  bare 
satisfied  themselves  from  the  king's  counsel, 
what  was  meant  by  these  guards.  But  admit  the 
•eizing  and  destroying  of  tliose  who  are  now 
called  the  king's  life-guard,.had  been  the  guard 
intended  withio  this  overt  fa'U^^^  or  open  deed, 
(these,  my  lords,  are  the  averments  which  are 
simitar  to  those  that  I  propose— these  are  the 
averments  which  Mr.  Attorney-General  en- 
quired after)  "  yet  (he  says)  the  indictment 
should  have  set  forth,  Uuit  dt  facto  the  king 
had  chosen  a  certain  number  ol  men  to  attend 
apon  and  guard  his  person,  and  set  forth  where 
they  did  attend,  as  at  Whitehall,  or  the  Mease, 
or  the  Savoy,  &c.  and  that  these  were  the 
guards  intended  by  the  indict  ment  to  be  seized 
and  destroyed  ;  that  by  this  selling  forth,  the 
court  might  have  taken  notice  judicially,  what 
and  who  were  meant :  but  to  seize  and  destroy 
the  king's  guards,  and  not  shew  who  and  what 
is  meant,  makes  the  indictment  very  insuffi- 
cient."* Mv  lords,  Mr.  Attorney-General  {\ 
beg  thecoori^  pardon,  I  shall  take  up  very  little 
of  their  time)  the  Attorney  General  says,  he  ex* 
pected  I  should  have  said  that  the  matter  con- 
tained in  the  information  is  no  libel.  I  should 
perhaps  have  said  so,  if  libel  had  been  such  a 
technical  term  that  1  could  have  known  what 
it  meant:  and  if  it  was  such  a  definite  and 
technical  term,  then  perhapa  my  objection 
would  not  have  all  that  weight  with  vou  which 
1  now  believe  it  will.  The  sending  or  a  wooden 
gunf  was  adjudged  by  this  court  to  be  a  libel. 
Tliere  are  many  other  things  that  might  be 
adjudged  libels.  It  is  impossible  for  me  to 
say  what  libel  means.  It  is  not  a  technical 
term ;  and  perhaps  if  it  had  been,  the  Attorney- 
Oeaaral  would  not  have  had  quite  so  much 
diifiealty  to  make  this  information  good :  but 
not  being  a  technical  term,  it  makes  those  other 
arerments  the  more  necessary. 

Mr.  Attorney  General  has  then  tried  to  help 
the  deficiency  of  the  averments  in  the  informs* 
tloQ  by,  of  and  concerning—"  of  and  concern- 
hkg  h\%  mmesty^s  government  and  the  employ- 
ment of  his  troons."— >!  believe  there  is  no 
crime  comprehended  in  *  of  an\l  coaceroing ;' 
II  I  .«.—    I,  -I     iiii. ■■  ■   I  II ■■   II       *^ i\ 

*  See  vol.  9.  p.  730. 
<  t  ^u.  by  ThickoMsa  to  lord  OrirelU 
YOL.  XX. 


for  it  may  be  of  and  concerning  gaod^  ^  ^ell 
as  bad.  Tlie  word  ^  oooceming'  means,  look« 
iug  at  together ;  and  that  is  the  ovXy^  and  the 
single  meaning  of  the  word  *  oonecroing.'* 

Now,  my  lords,  if  •  Mr.  Attorney  General 
should  succeed  in  this  his  prayer,  he  will- be  a 
very  fortunate,  though  not  a  very  reasooabla. 
gentleman. 

My  lords,  a  proof  of  all  those  matters  which 
should  hare  been  averred  (which  I  am  founded 
in  saying  by  the  optnion  of  the  judge,  who 
pressed  them  upon  the  jury  as  motives  n>r  their 
verdict,  and  which  I  firmfy  believe  he  would 
not  have  done,  if  he  had  not  believed  that  they 
were  contained  in  the  information)  a  proof,  my 
lords,  of  all  those  circumstances  was  auppjiedf 
for  the  Attorney  General  by  the  judge  on  tha 
trial ;  for  he  produced  no  evidence  of  them 
hinnself :  and  he  will  be  very  fortunate,  indeed* 
if  he  can  now  prevail  upon  the  Court  to  suppljr 
likewise  the  deficiencies  id  the  information. 

Lord  Mamfield.  Whatever  the  degree  of 
guilt  may  be,  how  strongly  soever  it  may  have 
been  proved,  or  whatever  observations  may 
have  arisen  in  this  case ;  yet  if  the  defendant 
has  a  legal  advautage  from  a  literal  flaw,  God 
forbid  tliat  he  should  uot  have  the  benefit  of  it. 
It  is  most  cerUin,  that  at  the  trial  the  informa- 
tion was  considered  to  be  words  spoke  of  and 
concerning  the  king's  government  aiid  bis  em  • 
ploymentof  histroopn;  that  is,  the  employ- 
ment of  the  troops  by  government.  Upon  that 
ground  the  defendant  called  a  witness,  Mr. 
Gould.  The  Attorney  General  rose/o  object 
to  him ;  but  it  was  very  clear  that  he  was  a- 
proper  witness ;  sml  he  acquiesced  immediate- 
ly, because  it  was  extremely  material  to  shew 
what  the  subject-matter  was  to  which  the  libel 
related— if  it  was  the  employment  of  the  troops 
under  proper  authority  that  came  within  the 
cliarge  in  the  information.— Had  it  been  a  law- 
less ftay  (which  I  believe  1  said  at  the  trial,) 
had  it  been  a  lawless  tny  it  would  not; 
Though  the  saying  so  might  have  been  a  libel 
of  the  iiidividuars,  yet  it  would  not  have  beea 
this  libel :  it  would  not  have  been  this  libel  of 
the  king's  troops  employed  by  him.  Now  at 
first,  ami  at  present,  it  seems  to  me,  that  «  of 
and  concerning  the  king's  government  and*  tha 
employment  of  his  troops,"  pins  it  down.  But 
I  doubts  little  upon  it.  There  is  some  weight 
in  the  objection,  whether  in  the  form  of  draw- 
ing there  should  not  have  been  innuendoes.  In 
common  reason  and  understanding,  it  is  charg- 
ed ;  but  whether  technically  charged  or  not,  I 
do  not  know ;  and  therefore  as  to  this  poiotg 
without  prejudice  we  will  take  some  time  to 
consider  of  it ;  to  see  whether  precedents  can 
be  found  which  require  this  technical  scrupu- 


*  In  maintenance  of  this  argument,  Mr. 
Home  jpiiblisbed  his  *  Letter  to  Mr.  Dunning 
on  the  English  particle,'  (as  to  which,  see  Dot* 
welt's  Life  of  Dr.  Johnson,  vol.  3,  p.  378,  8vo 
edition)  the  contents  of  which  he  aAerwardt 
incorporated  into  cbapters  6,  7y  and  8,  of  tha 
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Proceedutgi  agmmti  John  Home^ 
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Ittiiy  mim  mA 
Miffiici«l0  efarjr 

aooBoiidlginom  o|mm  H  <o«v,  ^mI  wili  .6m*> 
lidv  «r  H  diM  lie  cones  np  again,  if  wm  flod 
40  aalidy  jua  4o  oaerHmfe  41m  tJk^ 
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Utrd  Mfnafiekl  tbflo  jre^d  his  notes  of  tfie 
]eoG9  fpi^  fi\p9.9  ^e  trial  as  Foillows.] 

fiod  Jli|)i|M<f.  Tbia  as  ao  informalioo  filed 
by  ibe  Altoniey  Geooral  offaiM^  Mm  Horoos 
Ijul  k  was  te  puhlisbiog  lAic  advortaBemsolo 
■Iboltiafe  beoB  jrcod  ifiJOBa  the  iafo^rmalioo. 
'  TMn^f  WilaoB  prosed  the  aiiroiiliaeneofts 
m  ^iMttisBy  Abo  niaBuiewipts,  lo  A»  llieiiaiid  of 
Ilflrtio ;  OAd  Heni^  tenpson  iVoodfaUy  bo 
pnUbbfid  ibo  odvortiaeoieols.  He  swears 
Uwt  Iftio  dfl&ndaot  gtre  bias  a  paper  the  74b  of 
Jaioo,  10  poUish  io  bis  owd  and  send  lo  the 
other  PHtcra ;  and  that  the  defeodaoC  paid  tbe 
Ims.  Tbcn  be  produced  tare  odvertiseaMots 
Is  puldisb.  Tbe  deioidant  cross-ezsmined 
bin,  and  he  asseoted  to  ibe  question  of  tbe 
onMs-^xaminatioo,  hj  aaying',  ^*  By  your  de- 
aine  I  inserted  ibeao  advertisoanents,  and  pub- 
liidied  llieai  as  your  act  oiid  4eed.  You  nerer 
deaired  lo  be  soDeened ;  but  jmi  desii»d  to  in 
given  «p.  You  said,  4bey  should  not  waai  full 
ofsdeaoe."  Wittiain  WoodjhU  proved  likewise 
a  fiaper  gimn  bim  by  tiie  defeodaa^  to  be  in- 
serted in  Tbe  Loodoo  Packet  and  Morning 
Cbroniole^  which  were  iAm  advertisements  iq 
tiie  rsGOcd.  Tberefone,  «pon  tbe  foot  of  piial- 
ittff  and  publiAing  tbene  Is  no  doubt  at  all. 
.  The  defendant  ttsjled  OMtness  to  prove,  Ijbai 
wally  and  sn  tiutb  there  was  a  subscription, 
and  that  tAie  jaoaey  was  aetoaBy  raised ;  aad 
lie  Ukewiae  oattad  'Willian  Lace?,  wbo  proved 
I  hiiB,  aad  ay  btoi  remit** 
ftbal  was  100/.  asid  ao 
mnra.  And  ihaa  Ihe  dafaadant  ealled  Thoraloa 
Gould.  Aadbesaid,tbatatLeEingtoo,oulbe 
tm  af  AprU  if r5,  be  wias  »  eubalteiv  itfoer. 
Jim  was  ordened  ftbere  by  tha  adjutant  of  ge- 
•oral  Ga^B,  Ibe  asBMmadar  in  cbief  of  iuB 
aasjeaiy 's  inufs,  aad  guviemor  ^  tbe  pi^vince : 
%Dd  4ie,  logetbar  wilb  ifae  other  Aroops,  set  9ttt ; 
«nd  betwaso  two  and  Ibffra  ia  Abe  naming  ba 
was  taken  piisootr :  tbat  he  beanl  Ibe  prorin- 
aia^  «baigad  o^  4rtops.*-r^  «Ve  fimad  tbem 
•aned.  We  sapposed  fbcy  wore  narohiog  to 
^ack  tia,  fcon  a  aootiaual  finng  of  aiarm  c^o.- 
B9B,aarly  inlkeaaoroMig.as  aoea  as  we  began 
IP  iiiarDb.  Mailse  or  alarm  «itwaMs4o  r«iso 
the  ooualry.*'  Upon  ibis  atidepoa  the  jarw 
6iiad*«iagailly.  ^^ 

Lord  JI«R|Se/dL  Mr.  Attorney  QsMrai, 
b•r^  yau  nay  tbiag  la  say  ? 

Att.  G€H.  Mr.  Home,  1  suppose,  will  say 
what  be  oaa  m  eiienuadan. 

iKMrd  JUaaf/SsU.  Mr.  Atnmay  Oanenl^bafa 
ynuaoy  tbii^lonyf 

4ti.  Gm.  It  bptoign^  to  tfae  d^anlaot,  I 
«|#mlnad,  to  slate  what  boMiio  ibe  €o«« 
inhiaejgcinitiqo. 

Air.  Borne.  1  shall  stain  noQung  n 


Ibal  100/.  was  paid  io^ 
t&i  lo  Dr.  Fraoddiir: 


your  tordaittp*s  decirfoa  baa  laid  oaa 
JTM  a  arime.  I  da  Ml  hBa#  wbcaa 
tbecrine  liesal  prsoaat.  My  siytetiea  goaa, 
tbal  4beBS  ia  na  criaie  la  Mie  mfonaatioa.  It 
is  impossible  lor  me  to  aKtqaaate  abat  wlaah  I 
do  Bot  aeknowlage. 

Lnod  3f«ai^  Haaa  you  «a  afidatMa  of 
oineumslsaoes,  or  say  ibbig  f 

Mr.  Home,  Noaeinlbe  woild. 

Loid  il«NMlM/.  Let  him  beaomnatted. 

Mr.  Hmme,  Will  ys»r  loi^iiiip  oemmit  na 
hefope  it  appears  whether  1  an  aron  aaeasaA 
of  any  aiifDe  ? 

Lord  MttmJlM,  No,  ibea  yma  nsay  oqbm 
up  ea  Mondev.«-*Yon  oame  viewntaiily  oowf 

Mr.  Honte.  1  did. 

Laid  Mon^M.  Then  osne  np  aohniarilj 
affBia.-<-lt'yon  fdioald  ind  any  prooadeatao» 
^ber  aide,  {  wish  yoa  wiould  giw  Iben  la  us. 

[Tbis  reeoromendation  to  hriqg  preoed^ta 
was  repeated  to  the  Attorney  General  and  4a 
Ibe  deleodant,  two  or  tliree  times, 

To  which  Mr.  floroe  replied,  that  he  was 
not  himself  very  likely  te  produce  precedents.] 


King's  Bbnci,  Mondtuf,  Jfot.  Sa,  irrt. 

Lord  M^nxfidd.  In  reading  pay  notes  tha 
other  day  ia  thje  case  of  The  King  and  Horne^ 
I  overlookeii  t,he  refer^nc^  to  a  written  pieca  of 
evidexice  that  was  given  hy,  him  atlhe  tria]«  and 
1  am  told  1  dijJ  not  st%te  'U> ;  and  thf^refora  I 
will  state  it  now. 

B?  produced  to  captsjn  QmM  tbePobna 
Advertiser  of  Ihe  31st  of  May  1773,  which 
purpor^d.  to  he  the  cq])y  of  ap  affidavit  made 
by  captain  Gou)d^  while  he  w{^  a  pris^er  in 
tp^ custody  of  the  rebels  et  Medford,  and  print- 
ed in  i\^\  paper:  and  be  asked  bim  whether 
the  ipontents  were  truly  printed.  I  told  bimy 
that  if  he  me^nt  tp  nr<^'e  the  facts  to  be  true  a« 
above,  it  could  not  ua  praved  by  affidavit,  tba 
ipan  being  present ;  ai)d  even  ifhe  was  absent, 
they  oouja  ppt  he  prpred  by  affidavit  t  but  that 
if  he  meant  lo  shew  that,  at  that  tinoe,  tliere 
existed  a  puUip  account  of  it  in  tbepap?r  ;  tba^ 
might  he  of  uae  to  restrsin  or  i|ualify  the  mean- 
ing of  the  paper  that  was  in  question  by  tb^e  in- 
formatiun.  He  8aid«  he  desired  i^  to  hje  read  in 
^bat  iigbt ;  ajmI  ia  that  light  it  was  read*  and  ia 
asfojlowp: 

^  I  Edward  Thorolon  Gould,  of  his  nojep- 
ty^s  own  regiitivnt  of  fi»ot,  being  of  lawftil  age, 
do  leslify  «iid  doclara,  that  on  the'eronNig  of  iho- 
Mlb  instant,  wader  the  onders  of  general  Gage, 
I  ambaHcrd  with  the  light  ialaalry  aad  grsoa* 
diers  of  the  line  aonsMmded  by  ealonet  Stapi<b, 
and  landed  on  the  aiarshn  of  Csaabridga,  fibm 
wheaee  we  proeeeded  Co  l^viagtoa.  On  oar 
arrival  at  that  plaee  we  saw  a  body  of  prarui* 
eia<  Iro^  erased,  to  iha  nonbar  at  aboal  60  or 
TO  naen.  On  our  approach  Iboy  disperaad,  aad 
soon  aAar  firiog  began ;  bal  which  party  fired 
first,  I  cannot  ezacmy  my,  as  our  troops  rasb- 
ed  on  shouting  and  hnzaaiog  p^evloas  la  the 
whisb  waa  coathMad  by  our  troap  so 
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kmg  as  %Bf  of  lli«  piovkMUi'  w«»  te  be 

VmnA  tbenoe  we  mmbad  to  Oenoorti*  Oft» 
bltt  flearlbe  tnCraoooof  tbe  tow^vpetavr  ano^ 
liMr  b9if  of  tli«  profittoialiw^mbteJ,  Tbo 
lifibl  ionistfy  oomyMMW  w«e  ovtoed  »p  tlie 
kAUtAdis|»eia&  tlieD»%  6a  owr  apfwoMb  tbrf 
ralraated  towaidi  CoooomL  Tbe  graoadieni 
•tfntiBQed  Ike  roai  undw  tbe  bill  towaidt  tbe 
loim.  Sis  oenfMMiiee  of  li^bt  iolkelnr  wore 
Mdeieddown  to  take  potaiiea  of  the  bfMtfa» 
wbRb- tbt  pffirlBciab  relMatad  over,  "f becom- 
|MBj  1  eooMDamied  wmt  oae.  Tfavaa  eoni^afiita 
•f  tbe  abav^MaahflBeiil  went  ftrwafd  about 
Iwa  milta.  la  tbe  roeao  tkne  tbe  proviacial 
tMo^  ratoraed^  to  lAie  Bianbe#of  aA^ot  S  ot 
400.  We  drew  aj^  oa  tb»Coacord  tide  of  tbe 
brid^  lfb»  proriaeials' oaoM  dowa  vpoo  ua ; 
opaa  wbichr  we  eu|paged  aad  gave  tbe  (irst  five; 
Tbia  was  tbe  first  ea^icreBMat  a(Wr  the  oa^at 
Laniogtaa.  A  aeatinaed^firiag  froB*  both  par-' 
Ilea  lasted  thvaagb  the  whole  day.  I  aiysalf 
ivas  waaaded  at  liie  attaok  of  the  btidgOi.  aad 


aaa  BOW  treated  witb^  tbe  yreatsst 

and  takeft  alt  aoatible  care  or  by  the  uMviaeiab 

at  JSiledfopd. 

"  £awjA»  Thobovon  Oeou>*" 

There  was  a  laotioo  aiade  the  ether  day  io 
arrest  of  judgiaent,  aad*  ssaay  objeotioasi  I 
Hodsiatood,  that  were  takea  ta  shew  tbst  the 
charge,  as  it  stands  upon  this  record,  is  insiif- 
fieieatio  law  tosopport  any  jud^aeal:  that 
there  was  ao  awemiettt  as  to  the  stale  of  the 
Massaohuaet's  ealooy  at  that  time ;  either  that 
there  were  rietay  iasarrectioBSi  ar  rebellioos  t 
that  there  were  do  af  erosents  that  the  biag  had 
seat  aay  troops;  that  there  was  no  arersMat 
that  there  waa  aay  skimush  er  eaygaMetit> 
or  how  kib^gaa;  or  theaatoreof  it:  bow  it 
begaiiyor  bowit  went  oa^.or  eaded :  aad  that 
it  waa  aat  averted  that  the  eaapleytneat  of  the 
troapa  was  by  the  king's  aatbortty .  The  only 
abientioa  that  bad  colour  io  it  waa^  what  I 
aeatisoed  test— that  tlie  enployaiaat  ef  tbe 
trooaa  waa  not  Sfvctved  to  be  bv  the  king's  auh 
Ibenty.  I  thought  theo,  aad  said,»  that  the 
avemDeaiof  the  words  beiBg  written  **  ef  add 
oanoeralafr  the  kiag's  goveraaidBti'Vas  aa  ad'^ 
awer ;  hut  ao  preoedeat  waa  citeitor  aUuded  to 
ea  either  side.  I  faoey  the  jUtOffaey-Qeacfal 
was  aovprised  with  the  ohjeatiou.  Bat  there 
wai  ae  pfeoedsot ;.  aad  I  oauld  not  say  apoa 
nsjr  SMaaary  whether  preeadenis  naighi^aet  re- 
^piire  seoie  tecbaical  fornaof  exprcssian  aato 
that  mediam  through  which  worwi  are  airerrsd 
to  be  wvhtsB  of  tbe  king's  goveroaseatir  Aad 
if  aoy  flaw  had  bappeaed  ^rnally«  techmeaBy^ 
or  verbaUy,  that  were  not  at  att  feooded  ia  tbe 
aaase  er  rsasen  of  the  thing,  I  sbeuld*io  this 
oasabeol'  tbe saoie epiaioa  tliatf  waa  iatha 
case  of  ao  oatlawry — that  the  deftfidaot  ought 
to  bare  tbe  benefit  ef  it :  aad  therefore  I  desir-* 
ad  that  we  anight  thiak  ef  it  far  some  ttme»  that 
praoedeata  ought  be  saaiohad»  aad  the  hooke 
loehed  into*  We  bare  faHy  consitlBred  of  it, 
e  haea  loobed  iatoi  and 
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alltfiaabyistiaar  that  wara>  Msotlihadviad  aH 
the  elgeatioaa  that  waeetildtbMbef^  aad  wai 
areall  elearfy  ef  opioioay  wkbeat  aay  dbubt^ 
that  the-  iaferaiatioa  isaufieient  Ao  indicia 
HieatoriaforaMlioB'mMSt  ebaifpawbat  labna 
caatitataa  tbe  cnoMv  with  sueh  dertaialy  aa 
nuat  he  pvovedr;  hta  that  eartaiaty  olay  ariao 
f»OB»  aaeissary  tofercaas  |  in  the  manaar  aat* 


tied  io>  the  ease  of  Tbe  Kinyaod  Lawlay  at 
Sanoge.  Plaio  words»  ia  a  lihel).saeak  M 
tbenasolfcst  ff  the^  are  deabtfuV  thcif  neaa# 
iag  BSost  be  aseertamed*  by  So  iaueadok  Hera 
the  worda  are  plahfr  ^  tbey  waat  ae  latteodm 
They  are  averred'  to  be  written  "  of  aad  eoa^ 
csraiO0  tbe  kiag*agOrenuneat  and  tb^  emplajF* 

Sent  of  bis  troops.' '  Tbe  obviaas  meaning  w; 
at  the  employment  of  tbe  king's  troous  roust 
be  under  hjeaatboriiy ;  aodtit  aecesssirlly  isso, 
if  the  words  also  relate  to  ao«l-arewrittea  of  aaa 
eooceraing  the  kaig's  goveromeat.  This  musC 
sow  be  ukea  to  be  true;  because  tbe  verdial 
fiada  it  Ifad  the  questiea  arose  opoo  a  de-^ 
murrer,.  it  must  «i|ually  have  beea  taka»tl  be 
true.  The  gist  of  every  charge  of  every  libel 
coBsists  in  tbe  peiaea  or  nsaitsr  ef  aai  oob« 
ceniiag  whou^  or  which  tiiel  words-  aHe  averred 
to  he  said  er  writte».  In  tbe  Kiag  agaiost  AU 
dertoB  tbe  nferasation  waa  held  bady  beoaoaa 
it  waa  aet  had«  i»tbe  iaferioatiea^  it  wee  adi 
Uid  that  the  liM  waa  ef  er  ooaoeraiag  tbe 
JMsticfa  of  Suflblkt  Where  tbe  words  are 
averred  U  be  writteo  of  tbe  kwg'a  goveraoieot 
where-*(tbere  are  several  pr0cedeala)^or  of 
tbe  govarameot  of  tbe  kiogdom,  or  ot'  ibe  go-t 
venHOentk  suppose^  ef  tlie  navy ;  aa  to  aay 
thing  farther  as  le  wbieb  theii  are  also  wntteu^ 


aad  tbe  preoedents  have 

ira  bavo  f«Uy  eonsidBrad'  the  iifcfii  ■atiaa^  and 


tbroDgh  the  mediom^of  which  they  < 
the  king's  government^  there  is  ao  form  of  ei<> 
prsBsion  tcobBicelly  aeeessary.  Aad  iteaaael 
be ;  becaaae  there  may  be  eases  whare  Ibo 
king's  goverumeot  might  be  ealoaDioialed 
throagh  an  iioputatioo  upea'  the  gross  Keen* 
tiousaess  of  his  troops^  .The  aoeatioa  to  bO 
tried  is,  whether  the  words  laia  are  written  tff 
the  kiag'a  goveromeat.  It  nwy  vary  tbe  de-< 
gree  ef  miaohief,  guilt,  or  malice ;  but  it  ia  ta« 
taliy  immateriat  aa^  te  the  eoostitatioa  of  tho 
orinsa  upoB  tbe  record,  whether  the  worda  jm* 
for  la  something  that  has  aaistrd,  or  are  ati>en» 
tirefictioo.  Had  Lexingtoo  been  left  out ;  or 
bed  aay  other  pkce  been  meatioaed,  whesa 
tbers  had  been  ae  skirmishes,  or  eai^agasssni, 
iosleail  eP  Lexington;  it  Would  witlMnii  aay 
inuende  have  been  equally  a  kbel.  it  is  tba 
duty  of  tbe  iury,  to  construe  plaid  words  and 
clear  aliasNMM  to  asattein  of  univerMi  aetoriety, 
aeeoidiag  to  their  obvious  meaning,  aad  aa 
every  body  else  who  reada  mast  understaad 
.tbem»  But  the  defondant  may  give  evideaca 
to  shew  thst,  in  tbe  case  in  qaes«ion,.tbey  were 
used  IB  a  difierent,  or  ia  a  qualified  aeaae*  If 
Boauob  evkienee  is  giveo^  tlMs  obvious  meftoiog 
to  every  roan's  understaading  must  be  decisive. 
Before  this  trial,  five  severnl  juries  had  found 
those  wonis,  from  their  necessary  nseaoing,  to 
be  of  and  cooceraing  tbe  kiag's  government., 
Hera,  io  thia  cade,  the  defondant  gave  avideaoes 
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mad  the  mileoce  he  gate  denKNittnited  that 
llie  words  related  to  troops  aoliaff  ttoder  the 
'liiog^a  authority;  and  conseqaenttj  related  to 
the  king's  ffoveromeDt.  And  I  am  the  more 
coofirmed  that  upon  this  ooeaaioii  there  is  little 
colour  uf  doubt  of  auT  flaw  in  the  information, 
that  ID  those  five  triais  that  I  allude  to,  in  one 
or  other  of  tbero,  a  great  variety  of  counsel  of 
learning,  eminence,  and  ability,  were  employed. 
They  were  called  upon  to  prif  with  all  the 
sharpness  that  they  had  into  the  information, 
to  pick  a  hole  in  it:  there  were  three  jodg- 
menta  given  upon  conviction  upon  them  ;  and 
BO  counsel  saw. or  imagined  there  was  any  flaw 
in  it.  Therefore  we  are  all  satisfied  that  the  in- 
formation is  sufficient  • 

Jtt.  Oen.  The  defendant  has  been  convicted 
on  the  oaths  of  twelve  of  his  countrymen  with 
having  written,  printed,  and  published,  and 
caused  to  lie  written,  printed,  and  published,  a 
certain  false,  wicked,  malicious,  scandalous, 
and  sedilioos  iihel  of  and  concerning  the  king's 
government  and  tlie  employment  of  his  troops ; 
asserting,  that  the  national  force  of  this  coun- 
try has  been  employed  in  the  murder  of  the 
kiug's  sub^ecU,  for  as  meritorious  an  attribute 
aa  can  be  imputed  to  man :  and  he  has  specified 
the  time  and  place  at  which  that  was  done. 

The  charge,  as  contained  in  the  informa* 
tioD,  rests  within  a  narrow  compasjv.  I 
might  have  stated,  perhaps,  and  proved  a^dif- 
ferent  crime  to  have  arisen  upon  it ;  but  I  did 
a/ate.  that  which,  according  to  my  judgment, 
was  a  crime  of  such  quality,  was  a  crime  of  aoch 
helnousness,  and  of  such  a  size,  as  fairly 
called  for  the  highest  resentment  which  any 
court  of  justice  has  thought  proper  to  use  with 
respect  to  crimes  of  this  denomination.  My 
lord,  although  the  crime,  upon  the  state  of  it  in 
the  information,  rests  within  the  compass  which 
1  have  now  mentioned  ;  yet,  as  it  now  comes 
before  the  Court,  the  matter  that  now  requires 
the  consideration  of  justice  does  not  lie  within 
that  narrow  compass.  The  defendant  himself 
haa^thought  it  imp*irtant  to  tlie  situation  which 
he  wishes  to  hold  with  a  certain  body  of  men  in 
this  country,  not  to  leave  it  just  in  the  place  in 
which  the  information  does :  he  has  thought  it 
essential  to  his  views  (which  1  don't  enter  into 
particularly  what  they  are),  but  he  hasthonght 
It  easential  to  hb  views,  to  prove  howsmucb  he 
meant  by  writing  in  that  manner  to  the  public ; 
and  also  to  pr^ve  how  much  he  meant,  and 
how  directly,  how  poiotedly,  and  how  confi- 
dently, to  insult  the  public  justice  of  the  coun- 
try, by  not  only  committing  as  hiseh  a  brimeas 
could  be  committed  within  the  description  of 
misdemeanor  against  the  public  authority 
and  welfare,  but  by  stating  himself  to  have 
committed  that  crime  with  a  view  of  insulting 
the  public  justice  of  the  country.  My  loni,  if 
it  had  been  essential  to  us  to  prove  that  that 
.  crime,  and  that  that  case  which  is  speciBed  in 
the  indictment,  was  the  suliject  of  a  mnrder 
committed  under  public  authority  by  the  oa- 
lional  forces  of  the  country,  he  baa  himself 


thought  proper  to  state  and  to  prove  by  Uir 
witnesses^  that  he  meant  the  attack  naade  by 
the  king's  troops  upon  a  body  of  rebels.  Your 
lordship  has  uken  notice  of  the  addition  of 
this  aflidavitthat  waa  intrddueed  into  the  canae. 
The  effect  of  that  et idence  was  to  prove  that 
which  was  ^ut  too  well  known  before,  namely, 
that  in  the  time  there  specified,  the  19th  of 
^pril,  1775,  the  rebels  had  arrayed  themativet 
in  arma  ;  had  formed  maj^zines ;  had  taken 
stations  in  the  country  m  which  they  had 
placed  themselves ;  were  ready  tosorroond  the 
forces  of  the  king,  as  far  as  their  ahilittea  cooM 
do  it,  upoD  any  motton  to  he  made  by  these 
forces ;  that  upon  the  instant,  very  early  |n  the 
morning,  (and  whether  accidenully  or  other- 
wise let  that  be  decided  bj  the  witnesses)  the 
king's  troops,  marching  m  perfect  sileiiee— 
that,  upon  the  instant  of  that  happeomg,  the 
first  demonstrations  that  were  made  opoo  the 
part  of  the  rebels  was  the  firing  alarm-gons ; 
understood  exceedingly  well  by  the  witness,  and 
exceedingly  well  explained  by  htm :  it  proved 
that  he  understood  them  perfectly,  namely,  by 
the  rebel  troops  instantly  anrrouoding  them.    I 


state  that  to  have  been  indostriousi  v  [ 
the  part  of  the  defendant,  in  order  to  mark 
that  he  meant  to  fly  at  the  very  higheet  sub- 
ject, and  to  offend  in  the  ndost  heinous  manner 
in  which  it  was  possible  for  him  to  contrive  to, 
offend. 

My  lord,  he  did  not  think  it  enough  tobavn 
proved  that  auch  was  the  intention  of  the  paper 
with  which  he  was  at  that  time  charged ;  but 
he  also  thought  it  incumbent  upon  him  to  pro- 
duce witnesses  to  prove  another  part  of  the 
contents  of  that  paper;  namely,  that  be  had 
attended  a  solemn  meeting ;  at  which  meeting 
he,  with  certain  other  peraona  there  as- 
sembled, had  contributed  money  to  the  mnount 
of  about  100/.  and  that  the  purpose  for 
which  they  contributed  it,  was  the  comfort 
and  relief  of  nhoae  whose  merits  with  them 
was  BUted  to  consut  in  no  other  particuhir 
than  the  circumstance  of  their  rehuion  to 
those  rebels  that  stoo<l  in  arnra  against  the 
king'a  forces :  he  brought  witnesses  to  prove 
the  fact.  That  the  money  was  actually  paid, 
is  not  the  thing  that  1  pin  upon :  let  it  be 
doubted  whether  the  50/.  came  actually  to  the 
hands  of  tbe  banker  s  or  that  the  money  was 
afkerwarda  applied  to  any  of  the  purposes  that 
are  there  atated.  To  be  sore,  there  was  not 
proof  allttj^  upon  that  subject.  Whether  it  is 
to^  to  those  people,  or  whether  it  is  to  go  te 
any  other  porpoaes  similar  to  those,  in  tt^  in- 
tention of  those  who  suhscribed  the  money 
(that  is,  the  insulting  and  affronting  government 
and  the  king,)  it  is  a  matter  of  very  little  oon- 
Hfquence  to  tbe  point  1  am  now  speaking  to. 
He  was  at  the  pains  to  prove  that  they  Went 
through  that  business  that  I  am  stating  to  your 
lordships  in  order  to  afford  comfort  and  relief 
to  those  whik stood  in  that  species  of  relation  to 
rebels ;  which,  as  far  as  it  goea,  is  to  excite 
that  rebellion,  by  offering  that  degree  of  encou- 
ragement to  those  who  sball>  happen  to  ptrisli 
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in  nidi  m  flagitiout  oflSmce :  as  far  at  it  g^Oca, 
it  amoanta  to  that.  Thft  )iM  therefore  that 
now  ataoda  before  your  lordahio,  which  the  oe- 
caakma  of  the  defendant  of  a  difnrent  aort  (which 
1  ahall  have  bccaaion  to  apeak  oMM'e  particd- 
lady  to  preaently)  obli^  him  to  aggravate, 
obliged  him  to  go  to  the  extent  that  I  hare  now 
atated,  ia  aach  a  one  that  I  believe  it  will  be 
totally  impoaaible  fbr  the  imagination  of  any 
man,  howerer  ahrewd,  to  atate  a  libel  more 
acandalooa  and  baae  in  the  fact  imputed,  more 
nMliirnant  and  hoatile  to  the  eouniry  in  whidi 
the  libeller  waa  horn,  more  dangeroua  in  the 
example,  if  it  were  Buffered  to  paaa  nnpnnif  bed, 
than  tbia  which  I  have  now  atated  to  your 
Jordahip. 
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Yoor  lordahipa  have  aeen  that  the  libel  ii 
■neb,  that  jx  ia  impossible  by  any  epitheta  to 
aggravate  it.  I  depend  entirely  upon  the 
atate  which  I  refer  to — which  yoor  lordship 
baa  delivered  to  the  Court.— I  depend  upon 
that  for  the  moat  emphatical  deacription  of  every 
circumatance  that  tenda  to  ereate  criminality, 
which  ia  possible  to  be  alleged  not  only  against 
this,  bot  against  any  other  libeller  whatsoever.* 

My  lord,  such  was  the  nature  of  the  libel. 
The  next  question  that  1  meant  to  trouble  your 
lordship  npon,  ia  the  conduct  of  the  preaent 
defendant  m  the  article  of  poblishing  the  libel ; 
and,  aobaequcntly  to  that  poblicatton,  in  the 
article  of  avowing  il,' holding  it  up,  maintaining 
it  to  the  world,  thrualing  it  in  the  face  of  jnstice, 

and  proclaiming *  Sic  honor  et  nomen  di- 

Tinia  vatibua.'  It  ia  a  language  addresaed  to 
the  lowest  and  most  miaerakde  mortals.  There 
19  no  man  of  any  value  in  point  of  understand- 
ing  in  this  country,  that  does  not  know  that 
the  infbrmation  contained  in  it  is  falae,  absurd, 
impomible,  even  below  |he  worth  of  refutation ; 
but  it  ia  addressed  to  the  lowest  of  the  mob  and 
to  the  bulk  of  the  people,  who  it  is  fit  should  be 
otherwise  tanghl,  who  ii  is  fit  ahould  be  other- 
wise ^vemed  in  this  country.  My  h»rd,  the 
oeeasiona  of  this  reverend  gentleman  to  keep 
up  the  opinion  of  a  particular  part  of  the  fhc- 
tiona'ln  this  country,  his  private  occasions 
obliged  him  to  be  very  distinct,  and  very 
anxious  to  explain  it.  On  the  part  of  the  pro- 
aecutor,  it  was  enough  to  prove  that  he  had 
poUtahed  the  libel.  The  evidence  fbr  the  pro- 
aeeutor  went  plainly  and  distinctly  to  that  fact. 
We  produced  the  original  paper  under  his 
hand.    We  produced  the  man  to  whom  it  was 


*  In  the  *  Memoirs  of  John  Home  Tooke, 
interspersed  with  original  documents,  by  Alex- 
ander Slepbena,  esq.  of  the  honourable  society 
of  the  Middle  Teniploi*  (vol.  9,  pp.  461,  469. 
8vo  ed.  1819)  it  is  said  that  •'  Tburlow,  afVer  he 
had  run  the  race  of  ambition,  courted  his  [Home 
Tooke's]  acquaintance  in  the  peaceful  shades 
of  retirement." '  See,  also,  pp.  959, 960.396,  of 
the  same  volume,  and  in  th«f  ^ew  Pari.  Hist., 
the  debatea  hi  the  House  of  i>ords  on  the  Bill 
*  to  remove  doubts  respecting  the  eligibility  of 
persons  in  holy  orders  to  sit  in  the  House  of 
Commons/  stal.  41  Geo.  3,  c.  63. 
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ddivered,  WoodfUl,  in  order  to  publish  it  in 
a  popef  which  ho  printed  himaelf,  called  The 
Pnbnc  Advertiser.  We  proceeded  to  provu 
that  the  occasion  (»f  delivering  it  to  him,  and 
the  office  in  which  he  waa  employed,  waa  not 
merely  to  publbb  it  in  that  paper,  bot  to  carry 
it  round  to  all  the  other  public  papers,  and  to 
make  the  dispersion  'of  tt  as  universal  aa  h* 
possibly  could.  Here  therefore  we  did  estn* 
blish  upon  him,  by  these  plain  facts,  a  poblica« 
tton  of  aa  universal  a  aort  as  it  waa  posaible  fot 
biro  to  obtain. 

One  would  have  thonght  that  these  facts  so 
stated  had  constituted  crime  enoug^h.  Bot  it 
is  not  enough  to  be  criminal,  with  this  man ;  he 
muat  be  criminal  in  a  way  that  may  shew 
himself  able  ta  defy  justice ;  in  a  way  to  con- 
vey to  the  people,  who  bdieve  in  Xhaie  foolish 
represen^auooa,  that  they  actually  do  trample 
upon  jnstice.  I  believe  a  great  multitude  of 
those  gentlemen  called  authors,  Mr.  Woodfall'a 
contractora,  are  men.  In  fact,  who  are  just  ca« 
pable  of  writing  in  an  impudent  atyle.  The 
single,  simple  merits  of  an  impudent  style  is,  I 
suppose,  qualification  enough  to  prevent  anv 
material  diatinction  between  his  whole  rabble 
of  anthers.  If  there  ia  any  distinction  at  all, 
it  must  arise  firoin  the  superior  confidence  of 
those  who  can  not  only  write  in  that  style,  but 
stand  forth  in  the  face  of  the  jnstice  of  the 
conntry,  and  aay — <  punish  me  if  you  dare.' 
— 'These  men  lose  their  credit,  these  men  kiae 
their  opportunities  with  their  own  faction,  if, 
when  called  upon  for  their  crimes,  they  don't 
preserve  the  same  impudence.  That  made  it 
neceasary  fbr  the  preaent  defendant  not  to  be 
aatisfied  with  what  the  proaecutor  bad  proved 
upon  him,  bu^  to  undertake  a  proof  of  hia  own  } 
to  put  him  upon  still  higher  ^und  with  hia 
connections.  By  th^  examination  of  Woodfall, 
he  has  undertaken  to  prove  that  the  method  of 
hia  transactions  with  him  had  been  at  all  limea, 
that  he  ahould  at  all  timea,  for  his  own  sak^ 
if  called  upon,  give  him  up  to  jnatice.  A 
eood  decent  sort  of  contract,  that  long  way 
back,  between  a  divine  of  the  church  of  Eng- 
land and  hia  printer !  that  he  ahould  print  for 
him  npon  the  terms  of  the  said  divine  being 
ready  to  be  given  up  to  juatiee,  at  all  timea 
when  he  should  be  called  upon !  My  lord,  the 
first  insUnce  of  the  execution  of  that  contract 
waa  npon  a  polemical  subject  of  divinity,  be- 
tween this  gentleman  and  one  of  his  parishionera, 
sir  John  Gibbons.  Mr.  Woodfiilt  did  not  state 
to  the  Court  which  part  was  taken  by  which : 
1  cannot  possibly  tell  how  the  controversy  end- 
ed :  but  in  an  extract  npon  the  aubject  of  reli- 
gion, fbr  the  edification  of  the  pariah,  it  was 
neceaaary  that  there  should  this  contract  inter- 
vene, that  the  reverend  author  ahould  be  ready 
to  stand  forth,  in  case  the  printer  was  cnHed 
upon.  Bqt  with  regard  to  the  present  publi- 
cation, this  was  to  be  much  more  emphatical. 
He  had  been  called  upon  in  another  place.  He 
was  afraid  that  he  hid  not  been  thought  by 
bis  friends  to  be  confident  enough  in  maintain- 
ing  what  he  was  chaiged  with ;  and  thit|  If 
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bt  «Map(4y  it  mm  uooa  mhm  dmAt,  wImIImc 
tbtr  ff«i&  was  praf>ia  umb  bioi  or  ooi :  u^a 
whidi  b«  cftlkd  a^a  lbs  WoodfiUl  to  dc^Mc} 
#Ml  in  tb«  Biaoner  o^  4«lif  sriag  bun  Ibal 
fa^,  it  WIS  doB^  wUb  ao  iBdiiatrioaa  aod  af- 
MctcU  ■•leroDitjr.  Tbe  wovds  of  U  wom^  *<  -— 
^  I,  or  did  I  nOt^  formally  htlbre  ibe  witntaa» 
yi%&k  oalUd  ID,  dolivet  that  pa|»or  aa  my  aoi 
•addetd;  aaif  i^bad  beeoslyDodP*'— «A!ad  w 
tbe  latter  end  of  Ibe  evideoeO)-- **  if  tbey  bow 
4buse  to  take  notice  of  tbia  adyegtJtemeBt*  *«^' 
it  was  to  that  purpose ;  for  tbis  roaaon,  tb** 
^  IB  tbe  last  traosactioBbefiire  tbe  House  of 
CoBMMODs  it  waa  preteuded  tbej  let  bib  off  b»> 
cause  tbe^  ceuU  not  get  foil  efideaoe.  Do  jo» 
reaiember  I  said,  tbat  if  tbej;  bow  cboaa  to 
take  notice  of  tbia  adsertiseaMnt«  tfaay  abovM 
not  want  foil  evidoace  p'^^Now,  my  k>rd,  te 
lie  sure  wbat  bad  passed  betweoB  tJuB  aBtbos 
Bfid  tbia  priBteF,  (wbetber  it  was  moM  es  less  i» 
coufideoos)  would  bave  Biade  it  of  bo  cobsb' 
OBeDce  wbate?ev  te  tbe  pnbUe.  It  would  bavB 
been  impossible  for  us  to  bave  ImowB  it ;  oTyif 
k  bad,  to  bave  adduofid  it  ia  evideBoe*  Tbat 
would  bave  been  of  oo  ooBsemieBoe  wbateves 
to  >be  poUio.  k  sever  eeuld  bave  attaiBed  to 
tbe  publie  kaowledge,  excepttof  tbat  ioter«Bt 
I  bave  so  ofteB  etluded  to,  tSat  iatereat  of 
leoommendiBfr  bioieelf  to  bia  patrons,  aad 
defying  pnUic  jostiee. 

I  don't  stale  tbe  offeaee  to  bave  eoosieled  in 
tbe  eoBvefsatiott'  tbat  wee  bebk  between  bim 
asd  tbe  pnnter ;  but  1  slate  tbe  offenee  to  avisB 
in  bis  aBBiety  lo  praelaim  to  tbe  pubfiCf  ibat 
Mcb  i*  tbe  manaer  in  wbieb  be  dares  to  iBeoU 
Ike  justice  ef  tbe  oomBtry.  Tbere 
BgfpBvatien  of  tbe  crime,  in  tbe 
wbieb  I  bave  stated. 

Witb  regard  to  tbe  vest,  tbe  atrange  eoBduel 
o#  tbe  defffliriant  1  don't  knBW  wbetber  tbat 
is  properly  before  tbe  Court,  bbjf  more  tbaaliia 
misMpscsentaAoo  of  tbe  proeeediogs  of  tbe 
Omni  %  wbieb  isbaU  ui^  for  oo  ea#tbly  pnr- 
fose  but  ibia:  in  ovder  to  demonstrate  tbm 
ibe  aim  and  object  of  publisbing  ao  very  in« 
laromia  a  libel  ea  tbis^  went  even  beyond  tbe 
libel  iCself ;  to  eodeavoBr,  if  be  eeuld,  tB  make 
B  immdefid  triampb ever  justiee;  Tbat,  I  take 
k»  ie  tbe  aim  and  oljeotof  the  whole. 

I  baee  dene  my  duly  with  reyurd  to  tbe 
cbBrya  tbat  is  now  Mere  tbe  Court*  With  re- 
^gasd  to  tbe  pvnishment  also,  it  ia  my  prov'mee 
midmy  duty  tA  apeak* 

JUI  otbes  Crimea  of  apecifto  deBOBMnatien 
«re  foUowed  by  the  letter  of  tbe  law  wiib  p»* 
miliar  puoiabmente :  aad  they  are  held  fortln 
by  tbat  poniabmcBt  and  by  tbnt  denominatioto, 
le  the  people  in  the  true  peuit  of  view  i»  wbieb 
it  ia  tbe  imereat  ef  tbe  pnblie  tbattbey  abeold 
be  seen.  Tbe  law,,  by  ennetinf  pmiioulav 
pimiabmeotopen.speeifie  erimesy  ba»  sleled  to^ 
the  public  Ibat  degree  of  terror  to*  miae  from 
tbe  exaoiple  of  punisbment,  wbiob  in  wiedem* 
k  is  beaed^  will  be  sufieiem  to*  restrain  of* 
Hmdera  from commitlingtlie  same  crbnes^  My 
J6rd»  tbat  ia  BOt  ao  ia  Ike  eaee  of  n  BrisdemeB> 
•or^  wbieb  ib  it*  vMiety  aad 


may  iBVolvo  Crimea  of  »  diffmtBi  1  . 
CpmpWiJBB,  and  ef  very  diiercBt  dagrsBt  of 
guilt.  CoBcenuBg  tbean  crimae  tbe  paWin 
aeitber  boa  %  rigbt  Bor  obb  ifoesibly  bciBfiMnan 
ed  tB  Bay  etber  manneetbanby  tbe  jmlfmaBt 
of  tbia  court.  My  lord,,  tbia  Const,  io  prB<i 
BBUBcing  judgment  upon  tbif  ofifaneCyia'liBdB 
hy  tbia  apeeiea  efoJoBcc,  with  regard  to  tbn 
rast  of  tbe  pnUioyaadtotbc  p«rBoae  c^  deteve« 
iag  crinscr,  wbet  tbckiw  decB  wbcB  it  ayocifieil 
partmnlar  pcnishmeBta  Yoar  birdsbipa  bsb 
m  tbesB  caace  tB  anpf  1^  tbr  deMeBciea  ef  tbn 
Inw,  and  to  abew  tn  tbose  wba  bave  bean*  d** 
sirona  to  offmd  Ibe  lavaof  tbeir  cnnntryrkgi 
tbe  exam^  of  ita  puniabioenlv  as  what  aoilcf 
eatimaiion  this  degree  of  guilt  is  held  by  tb# 
biw:  and  I,  wbateves  I bawtboBibtufCV the 
aabjeot^aball  be  obliged  to  confeaa,  that  if  tbn 
puBisbumat  ialem  than  tbe  old  ddibetalBiadg- 
meat  baa  faae  to  and  rested  «poB,  tbat  1  bare 
beeB.raaelakeBbitlieBCtureef  UicoriaBB^  All 
my  apology  for  tbe  mistake  HMMt  ooBsiat  aioi* 
ply  IB  tbia  aiagle  eircumstaaoB :  tbat«  lyia|^  aa 
Bear  to  bigb  treaaoa,  k  waa*  very  difficult  for 
my  imsgimitioni  and  jiidgmeat  to  draw  tbe  liai» 
batweew  tbeuk  Tbat  maat  be  my  aackifflr,  if 
Ibavemistakea  tba flatarc  and  fiality  eTtbii 


My  lord^  tbe  pnaiafamcma  to  bwinaicted  npmi 
misdemeanera  of  tbia  aorl,  nara  uoaally  been 
of  three  difiemnt  kinds  I  fint,corpBral>BBBisb- 
ment  by  imaHaonmcnt,  aad  inwmy  iiy  tba 
jadgment  of  tke  piUory.  Willi  re^wd  to  the 
One,  it  is  impossible  tor  jueUce  to  amke  tbie 
sort  ef  punkbrnent,  however  tbe  infamy  willi 
aiwayeMtiipoDtbeoffsBder}  becanseitiaweU 
kaowBy  tbat  mea  who  bave  move  weelthv  who 


bave  better  aad  more  reeaeetful 
repatatioBs  to  be  watchful  over,  empley  mea-ia 
deepemto  sitaatioae  bolU  of  cireamstaocee  and 
ebaraeters,  in  order  to  do  tbat  which  aervea 
their  perty  purpeaea ;  and  when  tbe  pmuabr 
mant  coroev  to  be  inflicted,  tbia  eoort  ososl 
bare  regard  to  tbe  apparent  aitaetioB  and  cir* 
DM  ef  the  nsan  empbyed,,  tbat  ia,  of 
coBvicled,  with  regard  to  tbe  puniab* 


Witb Nffard  to  iiBprisoodMlit,  tbat  i»Bape- 
cies  of  pumsbmeat  act  to  becoooidered  alike  ia 
all  eaeea,  but  variea  witb  the  aeraon  who  ia  to 
be  tbe  object  of  it:  andse  varl^  witb-tbc  per- 
soa,  tbat  it  would  ba  proper  for  tbe  JMdgaMBtsf 
the  court  to  sUto  cireuasnaaees  wbieb  wiH 
ut%m\r^  tIkA  ««»«-«««i»**— — »^"»*  fikiL  liirbter  ttc  heavier, 
aa  ibe  trutb  is,  upoa  tiie  persoBpreseated  to*tbe 
court.  1  say,  my  lord,  tbat  weald  be  proper, 
if  I  bad  not  beeo  spared^dl  trouble  upon  tbat 
aooouat  by  beariag.  it  eolemnly  avowed  ia 
your  lordabiB*e  BPeaenae»  byvtbe  defeadaat 
biBieBlf;  tbat  impnsoBment  waa  bo  kiad  ef  ia* 
coDveoieBoe  to  bim  t  for  tbat  certain  employ 
meata,  wbiclr  be  did  ooi  atala,  weakl  oeearieB 
his  ooofinemeat  ja  ao  cloae  a  way,  that  it  waa 
■lere  matter  ef  dvoumataaca  wbetber  it  ba»- 
peaed  ia  one  plaoe  or  eootber ;  aad  tbat  tbe 
loBflpsst  imprisoBment  which  this  cenrt  coold 
iaflict  for  pimiihmmt^  waa  act  beyend  tbe 
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irad  neetmry  lU  bkn.  In  tliis  mpaet, 
ibcsifiMre,  ifppriwniCBt  is  ii«C4Mil3F  m  witfc  f»- 
.■peci  lo  the  perteii  not  an  adequate  ponkhmeiil 
10  tM  aOeoee,  Iwt  4be  pablie  are  «oM,  and  tiM 
by  a  pamphlet  ivliicb  bears  the  r^eread  gentle* 
■aaai^  name  ^aMj  be  bis  name  HMy  haivbeen 
Ibsgad  la  it ;  bat  bjr  a  pampMet  that  bears  that 
•anie)  tbat  it  will  be  no  poaiAnieat.  And 
yaar  lordships  (aoeordinf  to  |be  usnai  i0ejA% 
wilb  wbieb  be  bas  affeeled  lo  treat  jnalMe, 
iroBiitive  beginning  4a  the  end)  are  told  tbat 
yen  eaonot  poai^  biai  to  tbat  way :  and 
tbeveiare,  if  that  is  a  jpecies  of  pnniehmenl 
wbieb  canoat  affwt  bion,  as  yonr  lordsbip  bas 
been  before  told  in  a  nNinDer  lo  be  reKed  o|mm> 
be  bas  nMde  fit  manifest  Ibat  your  lordsbi|w' 
jndgmtnt  in  «bat  part  of  the  ponishacot, 
aeerates  nothing  with  fospeet  lo  Irim  pesson- 
ally;  and  oenseauendy  tbat  U  will  lose  its 
wiole  Ibree  andeflkaey  as  wMi  rsspeotio  tbat 
axampla  wbieb  the  ptiMie  JosHco  anght  lo  bold 
a«l  la  «be  world. 

i  stated  in  the  tbW  place  lo  yanr  lordAipe, 
the  pMory  tolMfe  been  tfie  nanal  pnoisbment 
Snt  Ibia  apaaies  of  oflbnces    1  apinrebend  it  to 


have  been  sa  bi  this  case  fbr  abo«<e  two  ban 
y«M«  before^  Hmo  when  prosfootioBS 
'  rani;  in  Ibe  fllar^anber,  and  to  those 
MS  wbiab  nnade  that  coort  properly  to  be 

a^aiisbsd.    The  paoisbment  of  the  pillory  was 

i^fliated,  net  only  daring  tba  time  that 

Mseootions  were  mok  In  ibe  € 

but  it  alia 


mwrai 
nsgrssa 


6(ar-cbamber, 


my  ford  ebiefjnstlce  Holt  sat  M  this  ooait.  In 
leaking  a?er  preeedents  Ibr  the  sake  of  the 
other  question,  1  observed  ibat  Mr.Tutcbin* 
(an  author  of  some  emineoee  in  bis  day)  was 
«sgry  with  Holt,  the  lard  eMef  Justice,  for 
traasfbrriog,  as  he  caHed  it,  the  puBishment  of 
bnbers  to  authors.  That  was  npon  a  peraonat 
aonaeit  which  such  an  aolbor  as  Tntehin 
cbMgbl  hioMolf  entitled  to  entertain  of  the  so* 
perior  dignity  of  that  character  all  aloog.  He 
abaught  tbat  the  falsiiyiag  of  weights  and  mea- 
attres  was  a  moee  roeebanie«l  emplovmeot  than 
Iba  forging  of  lies ;  and  that  it  was  leas  ffeoile- 
■ia»Uke4o  rob  men  of  tbetr  money  tltao  of 
tbeir  good  name.  But  that  is  a  peculiarity 
wbieb  beloluei  ^^  the  little  Tanity  that  insptres 
an  aathor.  ll  traat  therefore,  when  I  speak  %iK 
lard  chief  juitioe  Holt,  and  of  the  ttnne  in  which 
be  bred,  1  speak  (for  aH,  but  particularly  fbr 
Uhs)  of  as  great  an  aotfaortty  as  erer  sat  in 
jndgmeot  upon  any  case  wbaterer.  His  name 
was  hold  high  during  bta  Kft,  and  has  been 
-  bold  in  rerereoee  in  all  sobaequent  times.  He 
desenr cd  popularity,  by  doing  that  which  was 
■        I  I  I  III. 

'  ^  SeeTntohia'to  Case,  vol.  14,  p.  1<)99,  where 
the  piUory  is  stiled  Ibe  punishment  of  bakers ; 
nnd  Car  more  ooneemiagthe  pillory,  aee  vol.  8, 
p-  401;   vol.  f,  p.  ltO»s   vol.  i4,  p.  440; 


riirfat  «pon  great,  trying,  and  impnriani  ooea« 
sioas.  ile  dblainad  popakrity,  becaose  ba 
despised  ail  olber  aMana  of  aimiag  at  it,  b«i4 
tbat  of  doing  rigbt  upon  all  eocasieos.    From 


Iba  temper  of  Iboae  times,  from  the  vebeai 
and  deaigna  of  tbat  factiaa  ibyt  opooaed 
sir  Joba  Malt  waotd  have  beea  reviled }  if  Iha 
reviteia  af  tbat  dajr  bad  not  sbaerved  in  Iba 
greataess  of  bis  spiril  and  obaraeler,  tbat  il 
waa  impossible  to  seaoh  imn :  and  be  baa  pse* 
aervad  a  name  wbteb  was  highly  honoure4 
during  his  life,  and  which  will  liae  aa  isng  as 
the  £aglisb  constitution  lives.  Citing  bwii 
tbepefbre,  in  enppert  of  this  as  a  praper  punisb- 
menttobebifliated  npealbi8san<tf'effBnQe,ii 
givmg,  in  my  apprebeasian,  tba  greatest  an* 
tbarityfbrit« 

My  lord,  in  peoaaQpciog  aa  cpinion  npon 
the  objections  started  by  the  defendant,  I 
would  desire  no  better,  no  move  pointed,  nor  any 
more  applicabit  argnmaat  than  wbat  that  graak' 
chief  iosUee  nasd,  whea  It  was  oaatended  befiwa 
bim  UMEt  an  abuse  apon  gsvemaaent,  wpan  tba 
administration  of  severs!  parts  af  government, 
amounted  to  nelbmg,  becanse  there  ^wm  na 
abase  upon  aajT  partieuhir  man.  That  great 
chief  justice  said,  tbey  aanounted  to  mncb 
moree  tbey  are  an  abaaaapao  all  men,  Oa« 
verament  cannal  eziat,  if  the  law  eanaat  re- 
strain that  aort  of  abuse.  Government  caitnot 
exist,  oalesa  whea  oienoes  of  tliis  magnitude, 
and  of  ibis  complexion,  are  preseatad  to  a  conrt 
af  justioo,  the  full  ptmlahmeat  is  inflicted 
which  the  most  ap|ireved  times  have  given  to 
efiences  of  much  leas  denomination  than  tbeae, 
of  much  leas,  I  am  aovt  it  cannot  be  shewn, 
tbat  hi  any  one  of  the  cases  tbat  were  ponisbed 
in  that  manner,  the  aggravation  of  any  one  of 
those  offenoes  were  any  degree  adequate  to 
those  which  are  presealed  to  your  lordsbia 
aow.  If  offences  were  so  punished  then,  wbieii 
are  not  so  ponishfd  now,  tbey  lose  that  eip|a-> 
nation  whieli  the  wisdom  of  titose  ages  thought 
proper  to  hold  out  to  the  public,  as  a  restraint 
from  eueh  effeneeabefii^  coomtitletl  again.  It 
was  my  duty  alio  to  cooaider  tbia  as  with  a 
vie«v  to  the  public  oonvictieD. 

I  am  to  judge  of  crimes  in  order  to  the  pra« 
secutioo :  your  lerdship  is  to  judge  of  them 
obimalely  for  punishment.  1  should  have 
been  extremely  sorry,  if  1  had  heea  induced  by 
any  coosideraiion  whatever  to  have  brought  a 
crime  of  the  maffnitude  which  this  was  (of  tbe 
magnitude  wtiieh  this  was  when  1  irst  stated 
it)  iato  a  oourt  of  justice,  if  I  had  not  had  it  in 
my  eotttomplatiou  also  that  it  would  meet  with 
an  adequate  restraint ;  which  I  never  theniirht 
would  lie  done  without  affixing  to  it  tbe  jndg«* 
meat  of  the  pillory.  I  sbonld  have  been  ver? 
sorry  to  have  brought  this  man  here,  after  all 
i   >■■■■*  ■■■■ '  '■ ■  ■■■  *> 

^  i>r.  Johnson  appears  not  to  have  concur^ 
red  in  this  opinion  of  Mr.  Attorney  General; 
•*  I  hope,"  said  he,  "  they  did  not  put  the  dog 
in  the  (liilory  for  liis  Nbel,  he  has  too  much 
Uterature  for  that.'*  Boswelt's  life  of  Johfr« 
«0D,  vol.  3,  p.  37  8|  8vo  edMon«  } 
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the  aggraTatioDt  that  h9  has  «Qper-iodooed 
upon  Um  offeoce  itaelf,  pf  1  had  not  beeu  per- 
aitad^d  that  those  aggrafatious  woald  hate  in- 
iluced  the  jodgmeDt  of  the  pillory.*  The  piH 
nishment,  howerer,  to  he  inflieted  for  this  crime 
rests  finally  wi(h  voar  lordship.  If  the  Court 
is  of  opinion  that  that  jod^ment  is  not  to  he  pro* 
BOUDCifdy  it  will  be  my  humhle  duty  to  suhmit 
with  the  most  perfect  acquiescence.  I  have  no 
Inlerssi  Id  the  husiness.but  as  the  officer  of  the 
)>ub]ic.  I  am  nothing*  near  so  good  a  judf^  of 
the  interest  which  the  public  have  to  the  busi- 
ness as  your  lordships  sitting  in  this  court ;  but 
when  I  am  stating  a  matter  tQ  the  Court  for 
judgment,  1  must  state  it  as  J  feel  it ;  and  I 
feel  it  so*  And  if  it  were  my  province  to  do 
more  than  to  state  it  so,  1  should  still  contimie 
to  think  of  it  as  I  do  at  present. 

BIr.  Home,  My  lords,  though  your  lord- 
ships' judgment  k  to  be  pronounced  upon  my  • 
self,  I  shall  attend  to  hear  it  with  the  indiffer* 
cnce-and  curiosity  of  a  traveller;  which  I  was 
0arly  instructed  to  do  in  such  <Sircumstances  as 
these,  long  before  I  could  imsgtne  I  should 
ever  be  in  them.  My  lords,  1  am  a  little  the 
more  at  a  loss  to  address  your  lordships,  be- 
cause (and  I  am  not  ashamed  to  be  laughed  at 
for  my  disappointment)  I  acknowledge  that  I 
eame  this  morning  into  the  court  in  tlie  full  as- 
surance, that  I  should  find  less  difficulty  to  go 
out  of  it  thaa  I  did  to  come  in.  My  lords,  I  had 
no  notion  at  all  that  evidence  could  supply  the 
defects  of  the  information  ;  or  that  it  would  be 
attempted  to  be  so  supplied  hy  evidence.  I 
did  not,  it  is  true,  at  the  time  I  objected  to  the 
deficiencies  of  the  information,  I  did  not 
amongst  other  things  add  evidence.  I  believe 
1  am  time  enough  now  to  move  any  thing  in 
arrest  of  judgment ;  and  if  1  am,  I  desire  that 
your  lordships  would  understand  me  now  to 
object  to  the  supplying  of  the  defects  of  an  in- 
tormation  by  any  evidence  whatever.  My 
lord,  I  apprehend  that  your  lordship  had  di- 
rected Mr.  Attorney  General  and  myself  (I 
ought,  if  what  he  has  said  of  me  be  any  thing 
like  truth^  to  beg  bis  pardon  for  coupling  my 
unworthy  name  with  bis)  hot,  my  lord,  I 
thought  that  he  and  I  were  directed,  if  we 
could,  to  produce  precedents.  I  own  to  your 
lordship,  I  did  not  well  understand  the  direc- 
tion when  1  received  it;  becsuse  I  had  laid 
before  you  a  sacred  principle,  with  which  I 
was  much  better  acquainted  than  with  prece- 
dents; and  one  for  which  I  would  willingly 
give  up  all  the  preredeoU  that  ever  existed. 

My  lords,  1  shall  no  doubt  be  very  irregular 
in  the  order  of  what  I  shall  say  to  your  lord- 
sbi|>s ;  and  1  should  not  have  said  a  word,  if 
there  were  not  in  Mr.  Attorney  General's  ha- 
rangue some  things  that  might  easily  stir  a 
man  to  anger,  if  he  was  not  as  little  susceptible 
of  it  as  lam.    My  lords,  I  feel  not  the  least 

*  See  in  the  case  of  Patrick  Hurly,  vol.  14, 
p.  446,  a  counsel  insisting  th»t  the  pillory  is  the 
puuifhuieat  for  ^  cheat.  { 


anger  at  any  thing  that  has  passed.  The  gen- . 
tleman  on  the  trial  has  stripped  me  of  commea 
sense ;  but  he  allowed  me  a  sort  of  understand- 
ing. My  lords,  he  shifted  his  ground  in  hi» 
ruply.  fie  first,  out, of  kindness  and  compli- 
ment to  me,  supposed  what  1  had  written  to  be 
beneath  common  sense:  my  lords,  he  after- 
wards found  it  proper  to  make  it  beyond  com- 
mon sense.  At  first  I  was  a  fool :  at  last  I  was 
a  madman.  My  lords,  at  first  he  thought  it— 
(I  forcrct  his  expression)  but  he  thought  it  cau- 
dour  (I  think  he  said)'to  the  names  of  peraons 
alluded  to,  though  distantly^  to  suppose  that 
what  1  had.  writteo  was  false..  To  save  others 
from  some  scandal  of  imprudence  or  impro- 
priety; he  thought  it  candour  to  impute  false- 
hood to  me.  My  lords,  when  that  was  proved^ 
to  be  true,  he  only  said,  that  he  did  not  memi 
the  matter :  indeed,  whichever  side  of  the  case 
I  took,  nothing  could  meud  the  matter. 

It  is  not  my  busioess»  my  lord,  to  take  the 
smallest  notice  of  what  fell  from  your  lord- 
ship ;  nor  shall  I  mention  a  number  of  things^' 
which  1  might  justly  be  permitted  to  mention, 
of  wilful  and  gross  mtsi^presentationa  of  the 
evidence  upon  the  trial:  I  should  not  have 
mentioned  it  at  all ;  but  Mr.  Attorney  General 
has  hinted,  though  not  specified,  misrepreseo* 
tations  by  me  of  the  proqeedioga  of  the  trial. 

My  lords,  he  has  endeivouced  to  alarm  me 
with  monstrous  fioes,  witli  long  imprisonment, 
with  infamous  punishment.  My  lords,  infamy 
is  as  little  acquainted  with  my  name  as  with 
that  gentleman's  or  with  your  lordships^  I 
feel  no  apprehensions  from  the  pillory.  1  do 
feel  some  litile  pain  that  a  gentleman,  \M\tm^ 
advantage  of  my  situation,  should  say  and  ofi£ 
those  things,  unfounded  in  appearances  even 
of  truth,  against  me,  which  neither  he  nor 
any  man  like  him  dare  to  insinuate  in  any 
other  station  but  this. 

He  has  attempted  likewise  to  insinuate,  my 
lords,  a  species  of  robbery.  When  he  did  so 
he  was  guilty  of  falsehood.  He  said,  that  my 
witness  did  not  prove  thst  the  50^  was  paid 
into  the  bankers.  My  lords,  he  liieiaUy 
proved  it. 

My  lords,  he  represents  me  as  speaking  the 
language  of.—**  if  you  dare  to  punish  me ;"-« 
and  he  says,  <<  it  is  a  lanfl:nage  addressed  to  the 
lowest  of 'the  mob."  ludeed  I  think  so  too: 
but  it  is  his  own  language,  not  mine. 

Mv  lords,  he  has  dwelt  upon  my  occasiona, 
my  desperate  situation,  my  want  of  character 
and  fortune.  My  lords,  it  is  my  misfortune 
that  from  my  cradle  I  have  had  as  efieminate 
an  education  and  care  and  course  ot*life  as  Mr. 
Attorney  General.  It  is  my  misfortune  that 
there  was  not  a  greater  want  of  fortune :  and 
as  for  my  occasions,  my  means  have  alwava 
been  beyond  them.  I  should  rather,  my  lords, 
if  I  was  speaking  in  extenuation  or  to  mitigate 

Jour  punbhment,  1  sho'uld  rather  dose  in  with 
Ir.  Attorney  General,  snd  acknowledge  nay* 
self  that  desperate,  helpless  wretch  that  he  I 
represented  me :  perhaps  it  would  be  the  i 
effectual  moti?e  to  your  lofdshipa' 
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My  lords,  I  never  in  my  life  ttoli^^ted  a  favour.: 
1  oerer  desire  to  meet  wUb  oompafision. 

My  lords,  he  has  talked  to  your  lordships  of 
noy  patroos.  I  have  bad  in  my  life,  and  very 
early  in  my  life,  the  greatest  of  patrons;  aye! 
with  all  their  power,  greater  than  any  that  now 
hear  me.  My  lords,  1  renounced  ony  patrons, 
because  1, would  not  renounce  my  principles; 
repeatedly,  over  and  over  again,  of  different  de- 
scriptions, and  in  different  situations.  My 
lords,  I  am  proud,  because  I  am  insulted ;  or 
else  1  certainly  should  not  have  held  any  of 
this  language. 

My  lords,  Mr.  Attorney  Xleneral  through  a 
blameful  carelessness  has  told  you  a  story  of 
V  a  theological,  polemical  dispute  between  jny- 
self  and  a  parishioner.  I  can  easily  conceive 
.  that  be  let  himself  fall  int(9  that  mistake  for  the 
sake  of  drawing  a  smile  from  your  tordships 
and  the  court  upon  the  reverend  gentleman. 
But  in  this,  like  the  rest,  my  lords,  there  is  not 
a  syllable,  not  the  smallest  foundation  of  truth. 
1  never  bad  a  theological,  polemical  dispute. 
My  lords,  I  am  free  to  aclcoowledge,  that  no 
theological  disputes  that  ever  I  read,  and  1 
have  endeavoured  (o  read  all  that  ever  happen- 
ed^ none  of  them  ever  interested  me  in  the 
manner  that  the  present  disputes  do  interest 
me.  My  lords,  I  was  not  made  to  be  a  mar- 
tyr.* 1  have  opinions  of  my  own ;  but  I  never 
intended  to  saffer  for  them  at  the  stake. 

My  lords,  he  has  endeavoured  to  insinuate 
that  all  that  1  wrote,  and  all  that  1  said,  was 
for  the  sake  of  a  paradeful  triumph  over  jus- 
tice :  and  he«has  talked  again  and  again  of  the 
mob.  My  lords,  the  mob  have  conferned  no 
greater  favours  upon  me  than  upon  Mr.  Attor- 
ney General.  I  nave  been  repeatedly  followed 
by  very  numerous  mobs  in  order  to  destroy  roe, 
smgle  and  alone,  for  a  great  length  of  way ; 
not  once,  or  twice,  or  three  times,  but  four  and 
^ie  times ;  two  or  three  thousand  at  my  heels. 
I  am  sensible  of  the  ridicule  of  the  situation, 
even  whilst  I  mention  it.  These  are  the  only 
favours  that  I  have  ever  received  from^  the . 
mob;  these  are  the  only  favours  that  1  have 
ever  solicited ;  and  I  protest  to  your  lordstips  I 
had  much  rather  h^ar  the  mob  hiss  than  hal- 
loo :  for  the  latter  would  ^ive  me  the  head-ach, 
the  first  gives  me  no  pain.  My  lord,  I  have 
heard  of  those  who  have  expressed  more  wishes 
for  popularity  than  ever  1  felt.  I  have  heard, 
it  said,  and  I  think  it  was  in  this  court,  that 
they  **  would  have  popularity:  but  it  should. 
be  that  popularity  which  follows^  not  that 
which  is  sought  afler."f  My  lords,  I  am 
proud  enough  to  despise  them  both.  If  popu- 
larity should  offer  itself  to  me,  1  would  speeaily 
take  care  to  kick  it  away. 

My  lords,  as  for  ambition,  and  bodies  of 
nen,  and -parties,  and  societies,  there  is  nothing 
of  it  in  the  case.    There  is  no  body  of  men, 

*   But  aee  bis  Letter  to  Junius,  July  13, 

t  See  lord  Mansfield's  judgment  in  Wilkes's 
e,  Tol.  19,p.lll2. 
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with  whom  I  can  think,  that  I  know  of.  , 
There  is  no  body  of  men  with  whom  lam  con- 
nected. There  is  no  man  or  men  from  whom 
.1  expect  helpi  or  assistance,  or  friendshipy-jQf 
any  kind,  beyond  that  which  my  principles  or 
services  may  deserve  from  them  iqdividualljf. 
Private  friendships  I  have,  like  other  men ;  but 
they  are  very  few :  however,  that  is  recom** 
pensed  to  me,  for  they  are  very  worthy. 

My  lords,  Mr.  Attorney  General  has  said, 
that  J  represented  impriA>nment  as  no  kind  of 
inconvenience  to  me.  As  no  kind  of  iucon- 
venience,  my  lords,  will  not  certainly  be  true  ^ 
because  the  great  luxuiy  of  my  life  is  a  very 
small  but  a  very  clean  cottage :  yet,  though 
imprisonment  will  be  so  far  inconvenient  to  me, 
the  cause  of  it  will  make  it  not  painful. 

My  lords,  I  find  that  not  only  1  have  a  sunt 
of  understanding  verV  different  from  that  of 
Mr.  Attorney  General,  but  my  notions  of  law, 
and  my  notions  of  humanity,  are  equally  dif* 
ferent  from  his.  My  lords,  between  the  time 
that  1  had  last  the  honour  of  appearing  before 
you  and  the  present  time,  it  happens  very  unfor- 
tunately for  Mr.  Attorney  General  that  he  has  ^ 
proved,  that  not  only  my  notions  of  law  and 
decency,  but  m^  notions  of  propriety  and  hu- 
manity, are  widely  different  from  his :  and  I 
mention  it,  my  lo^ds,  because  it  goes  immedi- 
ately to  the  doctrine  now  attempted  to  be  esta- 
blished. Mr.  Attorney  General  has  heard  a 
person,  as  great  as  himself,  between  that  lime  ' 
and  this,  justify  the  legality,  the  propriety,  the 
humanity  of  the  tomahawk  and  the  scalping 
knife.  ^  Between  the  last  time  1  appeared  here 
and  this  time,  these  have  been  the  sorts  of  king's 
troops  justified,  by  a  high  officer  of  the  law,** 
to  be  employed,  as  legal,  proper,  Qiild,  and  hu« 
mane. 

My  lords,  Mr.  Attorney  General  lias  said, 
that  I  declared  upon  the  trial  that  I  had  a  cer- 
tain employment  which  made  it  necessary  for 
me  to  be  confined  as  long  as  your,  lordihipa 
should  or  would  confine.me.  That  is  not  true. 
My  lords,  I  did  say  that  I  had  an  emptoyroent, 
had  something  to  do,  that  would  confine  me 
to  my  room  longer  than  your  lordships  would 
confine  me.  1  believe  I  said  more— I  neither 
intended  when  1  said  it  to  affront  you,  nor 
will  attempt  at  this  time  to  appease  you— I 
said  longer  than  your  lordships  dare  to  coofina 
me ;  those  were  the .  wOrds :  and  1  said  it,  be- 
cause I  did  believe  and  do  still  believe  Ibat 
Jour  lordships  dare  not  wilfully  do  injustice. 
ly  lordsi^as  for  that  certain  employment,  f  did 
not  say  it  was  necessary.  It  is  an  employ* 
ment  pf  aiAusement  merely ;  an  employment 
that  I  meant  to  make  public ;  but  pot  tor  the 
sake  of  gain  or  praise.  My  lords,  when  first  I  ' 
began  my  life,  I  was  encouraged  to  worthy 
and  to  virtuous  actions  by  the  temptation  of 
praise :  I  have  long  since  learned,  my  lords* 
to  be  able  to  do  those  actions  which  I  think 
virtuous,  in  despite  of  shame. 

My  lords,  Mr.  Attorney  General  has  dona. 


s£. 


*  See  New  Pad.  Hist.  vol.  ^i. 


791] 


17  GEORGE  111. 


Proceedings  against  John  Horne, 


[792 


iDDaendo  or  avermeot  to  support  it  ^ao'be  ne- 
'Cessary  to  raise  an  apparent  meaning.  If  the 
application  of  such  opprobrious  words  be  exr 
pressly  made  in  the  phrase  of  the  libel,  no  in- 
nuendo, or  aY^rnif  oHo  support  it,  can  bie  w  ant- 
ing to  raise  an  express  application.  It  is  a  well 
l[n<M!rn  rule,  that  judc^es  are  to  understand  a 
libel  US  others  do,  without  straininj^  to  find  a 
fonp-hole  to  palliate  the  offence,  which  in 
tome  mieasure  would  be  to  encourage  scandal. 
It  would  be  a  ridiculous  absurdity  to  say,  that 
«  writing,  understood  by  the  meanest  capacity, 
cannot  possibly  be  understood  by  a  judge  and 
jury ;  therefore  judges  will  not  resort  to  every 
possible  construction,  only  to  avoid  the  ni^tural 
«ne;  much  less  give  a  different  sense  to  the 
tvords,  by  supposmg  circumstances  which,  if 
tb^y  exist,  should  be  proved.  The  words  com- 
plamed  of  conveyed,  m  their  natural  and  appa- 
rent meaning,  a  gross  reffection,  the  imputation 
of  an  heinous  and  hateful  crime,  upon  the  em- 
ployment of  the  national  force,  and  consequent- 
Iv  upon  his  majesty's  government,  of  which 
the  employment  of  that  force  is  an  important 
]part.  These  words,  '  the  king's  troops,'  in  a 
common  and  obvious  sense,'  mean  tbnt  national 
force  which  the  law  takes  notice  of  and  antho- 
rises.  The  literal  meaning  of  the  words  was 
confirmed  by  the  context,  and  it  was  impossible 
to  believe  that  any  English  reader  had  put  ano- 
ther interpretation  upon  them,  much  less  had 
any  such  reader  mistaken  them  to  mean  flocks 
or  companies  of  strollers,  &c.  as  the  objection 
idly  supposed.  The  application  of  these  op- 
probrious words  to  the  king's  government,  and 
.  the  employment  of  his  troons,  not  only  appear- 
ed in  the  phrase  of  the  libel  itself,  but  was  ex- 
prcsslv  charged  in  the  infbrmatiooy  and  proved 
even  hf  the  defendant's  witnesses,  and  found 
by  the  jury ;  that  matter  therefore  was  also  con- 
cluded. The  averments  suggested  in  the 
defendant's  argument  were  by  no  means  ne- 
cessary to  constitute  a  state  of  this  crime ;  for 
supposing  there  had  been  oo  rebellion,  or  troops 
employed  to  suppress  it,  or  engagement  by  tne 
king's  troops,  or  slaughter  made  of  the  rebels, 
the  {{atlt  of  this  calumny  would  not  have  been 
dimioiahed  by  its  total  want  of  fotmdation  or 
/colour  of,  truth. 

AfW  hearing  counsel  on  this  writ  of  error, 
the  following  Question  was  put  to  the  Judges; 
**  fVhether  the  writing  contained  in  the  iofor* 
mation  is,  in  point  of  Taw,  sufficiently  charged 
'  to  be  a  Kbel  upon  his  majesty's  government?" — 
(firown't  C(ue9  in  Farliofncntt  vol,  4,  p.  SrO.J 

And,  on  Monday,  May  11,  1778, 

Lord  Chief- Justice  DeGretf  delivered  the 
unanimous  opinion  of  all  the  judges  ia  the 
affirmative,  and  gave  the  reasons  as  foijow : 

M)r  lords,  I  have  conferred  with  the  Lord 
Chief  Baron,  and  the  rest  of  m^  brethreu  the 
Judges,'  upon  the  question  which  vour  tord- 
fibips  have  propounded  to  ui ;  and  I  am  de- 
puted  to  deli?«r  their  opinion  to  your  lordships 


The  question  is,  *  Whether  the  writing  de- 

*  scribed  in    the  Jo  formation    is  ^.sufficiently 

*  charged^  to  make  it  a  libel  upon  his  majesty's 
« government  P^ 

By  the  words  '  sufficiently  charged'  I  un- 
derstand to  be  meant,  Whether  it  is  charged 
with  sufficient  certainty  ?*  But,  though  the 
law  requires  certainty^  we  have  no  precise  idea 
of  the  signification  of  tlie  word ;  which  is  as 
indefinite  in  itself,  as  any  word  that  can  be 
used.  lyord  Coke,  speaking  of  it,  represents  it 
thus  [Co.  Litt.  330,  a.  &  &Co.  121] :  'There 
^  are  three  kinds  of  certainties :  certainty  to  a 

*  certain  intent  in  general ;  certainty  to  a  com- 
'  mon  intent ;  and  certainty  to  a  certain  intent 

*  in  every  particular.'  This  last  is  rejected  in 
ail  cases,  as  partaking  of  too  much  subtlety. 
The  second  is  sufficient  in  defence :  the  first  if 
required  in  a  charge  or  accusation. 

Perhaps  this  account  of  it  does  not  convey  a 
much  clearer  idea ;  but  I  apprehend  it  will 
become  intelligible,  by  considenng  tb^  grounds 
of  the  distinctions,  taken  in  the  present  case, 
upon  the  certainty  required  in  a  charge. 

The  charge  must  contain  such  a  description 
of  the  crime,  that  the  defendant  may  know 
what  crim^  it  is  which  he  is  called  upon  to  an- 


swer ;  that  the  jury  may  appear  to  be  war 
ranted  in  their  conclusion  of*  guiltv'  or  <  not 
<  guilty'  upon  the  premises  delivered  to  them  ; 
and  that  the  Court  may  see  such  a  definite 
crime,  that  they  may  apply  the*  puniahmeut 
which  the  law  prescnbes. 

This,  I  take  to  be  what  is  meant  by  the  dif- 
ferent degrees  'Of  certainty  mentioned  in  the 
books :  and  it  consists  of  two  parts;  the  matter 
to  be  charged,  and  the  manner  of  charging  it. 

As  to  the  matter  to  be  charged,  whatever 
circumstances  are  necessary*  to  constitute  the 
crime  impoted,  must  be  set  out ;  and  all  be- 
yond are  surplusage.  And  therefore,  in  the 
instance  of  the  prosecution  for  perjury  which 
has  been  cited,  it  was  necessary  to  set  out  the 
oath,  as  an  oath  taken  in  a  judicial  proceeding, 
and  before  proper  persons,  in  order  to  see,  whe- 
ther it  was  an  oath  which  the  Court  had  juris- 
diction to  administer.  In  tfaejprosecution  of  a 
constable  for  not  serving  the  office  [5  Mod.  96]^ 
it  is  n^essary  to  set  out  the  noode  of  his  elec- 
tion ;  because,  if  he  is  not  legally  elected,  he 
cannot  be  guilty  of  a  crime  in  not  serriug  the 
office.  Where  the  circumstances  go  to  con- 
stitute a  crime  they  must  be  set  eut :  where 
the  crime  is  a  crime  independently  of  such  cir- 
cumstances, thev  may  aggravate,  but  do  not 
contribute  to  make  the  offence.  ^ 

To  apply  these  principles  to  the  case  of  a 
libel :  it  may  happen,  that  a  writing  ma^  be  so 
expressed,  and  in  such  clear  and  unambiguous 
words,  as  that  it  may  amount  of  itself  to  a  libeL 
In  such  a  case,  the  Court  wants  no  circum- 
stances to  make  'it  clearer  than  it  is  of  itself: 
and  therefore,  all  foreign  drcumstanoes  tntro* 


*  Respecting  certainty,  see  the  *e« 
fkrra  Advertisement,  part  %  ch.  6,  and  a  Noli 
to  Eunouous,  Dialogue  9y  p*  40* 
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duced  apoD  the  record  would  be  only  matter  of 
«uperero|^tioD.  But,  if  the  terms  of  ihe  writ- 
ing are  general,  or  irootcal,  or  spoken  by  way 
ofaltusion  or  reference;  although  erery  man 
who  reads  such  a  writing,  may  put  the  same 
construction  upon  it,  it  is  by  understanding 
Bomethiug  not  expressed  in  direct  words ;  and 
it  being  a  matter  of  crimen  and  the  party  liable 
in  be  punished  for  it,  there  wants  something 
liiore.  ^It  ought  to  receive  a  judicial  sense, 
whether  the  application  is  just :  and  the  fact, 
or  the  nature  of  the  fiict,  on  which  that  de- 
pends, is  to  be  determined  by  a  jory.  But  a 
jury  cannot  take  cogrnizance  of  it,  unless  it  ap- 
pears upon  the  record;  which  it  cannot  no 
without  an  averment. 

Thus  much  is  sufficient  to  be  said,  in  regard 
to  the  matter  that  is  necessary  to  be  averrM.  -^ 

Secondly,  as  to  the  manner  of  making  the 
averment  I  there  are  cases,  where  a  direct  and 
positive  averment  is  necessary  to  be  made  in 
^  speciBc  terms ;  as,  where  the  law  ha&  affixed 
and  appropriated  technical  terms  to  describe  a 
crime;  as  in  murder,  borfflary,  and  others. 
]t  is  likewise  true,  that  in  all  cases,  those  facts 
which  are  descriptive  of  the  crime,  must  be 
introdaced  upon  the  record  by  averments,  in 
opposition  to  argument  and  inference.  In  the 
case  of  a  libel  which  does  not  in  itself  contain 
the  crime,  without  some  extrinsic  aid,  it  is 
necessary  that  it  should  be  put  upon  (he  record, 
by  way  of  introduction,  if  it  is  new  matter;  or 
bv  way  of  inniyendo,  if  it  is  only  matter  of  ex- 
planation. For  aki  innuendo  means  nothing 
more  than  4he  jvords,  *  id  est,'  *  scilicet,'  or 
'  meaning,'  or  ^  aforesaid,'  as  explanatory  of 
a  subject  ijnatter  sofficiently  expressed  befnre ; 
as,  such  a  one,  meaning  the  defendant,  or  such 
a  subject,  meaning  the  subject  in  question. 
But  as  an'  innuendo  is  only  used  as  a  word  of 
explanation,  it  cannot  extend  the  sense  of  the 
expressions  in  the  Tibet  beyond  their  own  mdin- 
ing,  unless  something  is  put  upon  the  record 
for  it  to  explain.  As  in  an  action  upon  the  case 
a^nst  a  man  tor  saying  of  another,  *  He  has 

*  bnrnt  toy  bam,'  [4  Co.  Barham's  case],  the 
plaintiff  cannot  there,  by  way  of  innuendo,  say, 
meaning  *  his  barn  full  of  corn ;'  because,  that 
IS  not  an  explanation  of  what  M^as  said  before, 
but  an  additi<»n  to  it  But  if  ib  (he  introduction 
it  had  t>een  averred,  that  the  defendant  had  a 
barn  full  of  corn,  and  that  in  a  discourse  about 
the  bani,  the  defendaAt  bad  spoken  the  words 
charged  in  the  libel  df  the  plaintiff;  an  in- 
noendo  of  its  being  the  barn  full  of  corn  would 
have  been  good :  fur  by  coupling  the  innuendo 
in  the  libel  with  the  introductory  averment, 

*  his  barn  foU  of  corn,'  it  would  have  made  it 
complete. 

And  I  conceive,  that  this  kind  of  extrinsic 
matter  may  be  introduced  upon  the  record, 
either  bj^  direct  averment,  or  by  recitals,  or  by 
general  inference ;  and  that  soeh  tntroductory 
matters  and  explanatory  innuendoes  so  made 
to  a|>pear  upOn  the  recond  do  all  amoont  to 
sufficient  avertnents. 

4n  innuendo  it  a»  aTcrODBiit,  that  auek  a  oofy 


meaiis  such  a  particular  person ;  or,  that  such 
a  thing,  means  such  a  particular  thing:  and 
when  coupled  with  the  iotrodnctory  matter,  it 
is  an  averment  of  the  whole  connected  propo- 
sition, by  which  the  cognizance  of  the  charge 
will  be  submitted  to  the  jury,  and  the  crime 
appear  to  the  Court. 

The  libel  in  the  present  case  says,  <^ That  the 
'  subscription  proposed  to  be  entered  into  wai 

*  for  the  relief  of  tne  widows,  orphans,  and  aged 

*  parents  of  our  beloved  American  subjectSy 

*  who,  faithful  to  the  character  of  Englishmeb, 
'  and"  preferring  death  to  slavery,  were  for  that 
'reason  only  inhumanly- murdered  by  tha' 
'king's  troops.'  It  is  not  necessary  to  icon-, 
aider,  whether  this  libel  comes  within  the  de- 
scription of  a  libel,  which  constitutes  a  crime 
of  itself,  without  any  assistance  of  other  ciiw 
cUmstances ;  or  what  our  opinions  npon  that 
qvestion  miglit  be ;  because,  we  are  all  of  opi-* 
nion,  that  there  is  sufficient  matter  Expressed 
with  sufficient  certainty  to  constitute  the  crime. 

Bnt,'^two  questions  baTe  bet* n  bnade  upon  the 
introductory  part  of  the  iof^irmation :  First, 
Whether,  the  interior  subsequent  matter  being 
introducal  by  the  words  *  of  and  concerning 

*  his  majesty's  government,  and  the  employ- 
ment ot  his  troops,'  these  words  amount  to  a 

sufficient  averment  to  pu|  it  legally  upon  the 
record  ?  And  secondly.  Whether,  adnuttiag  it 
tobe  legally  put  upon  the  record,  the  sense  of 
it  must  be  understood  to  be  a  libel  upon  his    * 
majesty's  government  ? 

And  first,  '  Whether  it  is  legally  put  upon 
the  record  in  point  of  form?' — ^It  is  put  upon 
the  record  by  these  words :— *  That  the  de** 
'  fendant  wrote  and  published  such  a  libel,  of 
'  and  concerning  his  majesty's  government  and 
'  the  employment  of  bis  troops.'  This  is  an  ' 
averment ;  for  the  fact  is,  that  *  he  wrote  and 
'  published  the  libel  ;*  and  the  circumstance' 
connected  with  the  fact,  and  which  therefore*  • 
makes  a  part  of  it,  is,  that  '  be  wrote  pnd  peb*/ 

*  lished  the  paper  or  libel,  of  and  concerning 
'  bis  majesty's  government  and  the  employ* 
'  ment  of  his  troops.'  if  the  jory,  upon  tbt 
defence  set  up,  bad  found,  that  the  libel  was 
not  published  relative  to  the  king's  government, 
ortheemploynientof  his  troops,  theinlbrDa- 
tion  was  not  proved :  for  it  contains  an  entire 
proposition.  -  And  if  it  bad  appeared,  that  the 
paper  related  to  a  voluntary  act  of  the  troops 
only,  and  not  to  an  employment  of  them  by 
government,,  the  information  would  be  false : 
becaose  the  prosecutor  would  have  failed  m  the 
proof  of  the  proposition,  that  it  was  writteo» 

*  of  and  concerning  the  king'a  ffovemmcttt  and 
'  the  employment  of  his  triAps.'  ^ 

This  is  tfo  new  doctrine:  the  cases  cited  at 
the  bar  shew  it.  In  Tntehm's  case^^ene  part' 
of  the  libel  was  this:  *The  misnanagementa    ^ 

*  of  the  navy,  have  been  a  greater  tax  npon 
'  the  merchants,  than  the  duties  raised  by  go- 
'  vernment.'  It  might  have  been  said  tbere. 
What  navy  ?  Whose  navy  f  was  it  the  navy  of 

l»  See  it  in  this  Collection,  vol.  14,  p.  109$;     < 
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hvr  ^bnot  conuder  it  valuable  as  a  pietmv. 
Upon  ao' application  to  the  Lord  Chancellor, 
be  would  have  granted  an  iiy  unction  against  iU 
esbibiiion,  and  the  plaintiff  was  both  civilly 
and  criminally  liable  for  having  exhibited  it." 
I  have  been  informed  by  very  high  antho- 
rity,  that  the  promulgation  of  this  doctrine 
veUtiog  to  the  Lord  Chancellor's  injunction  ex- 
dited«great  astonishment  in  the  minds  of  all  the 
practitioners  of  the  ceurls  of  equity,  and  1  had 
apprehended  ihat  this  must  have  happened; 
•inoe  I  believe  there  is  not  to  be  lound  in 
the  books  any  decision  or  any  dictum,  pq^terior 
to  the  days  oif  the  Star  Chamber,  from  which 
such  doctrine  can  be  deduced^  either  directly, 
^  or  by  iutierence  or  analogy  :  unless  iudeed  we 

*  ace  to  except  the  proceedmgs  of  lord  £llenba* 
rough's  predecessor  Scroggs  and  his  asso- 
ciales.  in  the  case  of  Henry  Care ;  in  which 
case  "  Ordinatum  est  qu6d  liber  iotilulat  *  the 
W^kiy  Packet  of  Advice  from  Rome,  or  the 
History  of  Popery,'  non  ulierii^s  imprimatur 
vel  piiblicetur  ner  aliquam  personam  quamcun- 
que."  See  the  Order  in  vol.  8,  p.  198,  in 
^ro^rgs's  Case.  See  Henry  (fare's  Case,  in 
▼oL  7,  p.  Ill  1.    See  also,  vol.  19,  p.  1158. 

Concerning  appeal  of  murder,  spoken  of  in  p. 
716,  see  the  cases  of  Spencer  Cowper,  vol. 
13,  p.  1106,  and  Thomas  Bambridge,  vol.  17, 
p.  397. 

In  Vol.  16,  which  is  just  published,  of  the 
New  PkrIiamenUry  History  (p.  42.)  it  appears 
that  the  attempt  at  the  time  of  the  Revolution 

•  to  take  away  Jnformationa  in  the  court  of 
Kind's  Bench,  (see  p.  678)  was  mentioned  by 
Sir.  Nicholson  Calvert  in  his  speech  on  March 
4)  1765,  in  tlie  House  of  Commons,  upon 
moving  for  leave  to  bring  in  a  Bill  *  for  the 
relief  of  his  Majesty's  subjecU,  touching  Infer- 
«iations  in  the  King's-bench,  by  and  in  the 
name  of  bis  Majesty's  AUoroey-GeneraK' . 

On  the  writ  of  error  in  Wilkes's  Case,  (See 
Vol.  19,  p.  1126)  in  support  of  the  6rst  error 
assigned,  viz.  *<  That  it  does  not  appear  by  the 
said  records,  that  the  said  sir  Fletcher  Norton, 
knight,  by  whom  the  said  informations  against 
the  said  John  Wilkes  were  exhibited,  had  any 
lawful  power,  warrant,  or  authority,  according 
to  the  law  of.  the  Iand»  to  exhibit  the  said  in- 
formations in  the  records  aforesaid  specifted  ; 
and,  therefore,  that  the  said  intbrmationa  are 
not  sufficient  informations  in  law,  whereon  to 
convict  the  said  John  Wilkes  of  the  oQenoes  in"^ 
and  by  the  same  informations  chaiged  upon 
him,  and  to  ground  the  aforesaid  judgments 
against  him,"  the  following  reasons  were  al- 
leged io  his  printed  Case,  signed  by  his  counsel 
(Glynn  and  jDaveoport.) 

**  I.  Because  the  said  informations  are  ex- 
hibited and  filed  by  the  said  air  Fletcher  Nor- 
ton, as  his  Majesty'sSolicitor  General,  cxo^io, 
when,  by  virtue  of  such  his  office,  he- had  no 
general  auUiority  so  to  do. 

**  1 1.  Bemuse  it  does  not  appear,  that  he  bad 
^ny  special  authority  so  to  do. 


**  Mqcb  doubt  has  bcon  formerly  cDtertaioed 
by  .those  who.where  most  enpinentlydistinguisheU 
for  their  knowledge  of  the  criminal  laws  of  this 
country,  whether  any  criminal  informations 
were  lawful.  The  constructions  of  Slagoa 
Charta,  cap.  39,  some  ancient  atatutes,  and 
books  of  the  law,  declare  and  agree.  That  no 
man.  can  be  charged,  but  by  indictment  or 
presentment. — In  tbe  case  of  the  King  aoJ 
Berchet  and  others,  1  and  2  William  and 
Mary,  reported  in  5th  Mod.  463,  and  th»e 
called  Prynne's  case,  tar  Francis  Wiunington 
averred  that  lord  chief  justice  Hale  had  (^tea 
said,  *  That  if  ever  informations  came  in  dis- 
pute, they  could  not  stand,  but. must  necessarily 
fall  to  the  ground.' — It  is  admitted,  however, 
that  the  court  of  King's- bench  in  that  case  held, 
that  informations  lay  at  common  law. 

**  The  present  question  therefore  will  be.  Who 
are  the  officers  known  to  the  law,  and  de- 
scribed in  the  law  books,  as  the  persoqs  with 
whom  only  this  right  of  exbiblting  mformations 
€x  officio  rested  ? — It  may  he  clearly  collected, 
from  the  authority  of  the  legislature,  and  tbe 
law  books,  that  these  officers  were  only  the 
king's  attorney- general,  and  the  king's  co- 
roner, to  which  latter  is  a]  way  a  added,  in  such 
cases,  the  title  of  attorney  also — No  act  of  par- 
liament, no  law  book,  mentions  any  other  officer, 
as  having  this  power  in  any  case,  or  under  any 
circumstances. — From  the  king's  coroner  tbfs 
power  was  taken  away  by  the  statute  4  and  5 
William  and  Mary,  cap.  18,  and  was  then  left 
in  the  attorney  general  only.— Seijeant  Haw- 
kins in  his  second  rolume  of  Pleas  of  the  Crowo, 
fol.  268,  observing  npon  that  statute's  taking ' 
away  this  power  from  the  king's  coroner  and 
attorney  only,  says,  from  whence  it  follows, 
that  informations  exhibited  by  the  attorney 
general  remain  as  they  were  at  common  law. 

<^  Such  informations  can  only  be  exhibited  in 
the  court  of  King's-bench,  of  which  court  the 
king's  attorney  general  and  the  king's  coroner 
and  attorney,  commonly  called  the  master  of 
the  Crown-office,  are  officers  upon  record,  and 
have  their  known  sedtsand  places  there  as  such. 

"  Sir  Bartholomew  Shower,  in  his  Re|Mrts 
fol.  114,  in  the  same  case  above  mentfOned  in  5 
Mod.  arffues  and  observes,  u[)on  the  statute  31 
Eliz^th,  cap.  5,  and  it^  proviso  in  sect.  3,  pro- 
viding **  That  tbat«ct  ahail  not  extend  to  aoy 
such  officers  of  record  as  have,  in  respect  ii 
-their  offices,  theretofore  lawfully  used  to  ex- 
hibit informations,'  that  it  is  the  judgment  of 
parliament,  that  there  wero  officers  to  exbifati 
them,  and  those  that  are  meant  must  be  the  at- 
torney and  his  deputy  the  coroner,  for  1  know, 
says  be,  no  other. — It  roaj  be  thooght  that  air 
Bartholomew  Shower  is  loacearate  in  calling 
the  coroner  deputy  to  the  attorney,  because  tbe 
coroner  has  a  superior  seat  in  tbe  coart  of 
King's-bench  to  the  attorney. — But  air  Bar- 
tholomew Shower  must  be  understood  to  speak 
of  the  coroner,  aa  deputy  only  in  this  instance, 
he  not  having  equal  power  with  the  attorney 
over  the  information  when  exhibited ;  for  the 
coroner  cannot  put  a  atop  to  it  even  though  be 
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tbouUi  haTe  the  kind's  wairaot  under  bis  fign 
manoal  for  the*  purpose ;  and  yet  the  attorney- 
general  can,  by  virtue  of  bis  office,  stop  it  at 
once  by  a  noli  prosequi,  which  appears  oy  the 
case  of  the  King  v,  Benson,  1  Veot.  33.  Sir 
Bartholomew  Shower,  fol.  120,  says  further,^ 
That  in  case  of  maticioas  prosecution,  no  action 
lies  against  the  attorney  or  coroner,'  any  more 
than  oi^ainst  a  grand  jiiror  or  prosecutor;  and 
the  reason  given  for  it  is,  because  they  are 
upon  their  oaths,  and  so  says  he,  they  (mean* 
ing  the  attorney  and  coroner)  are  here  as  offi- 
cers upon  record  ;  and  fol.  132,  he  says,  the 
way  of  apprizing  the  Court  is,  by  *  deditcurice 
hie  intelligi  et  informari'  before  any  process, 
which  is  done  by  a  sworn  officer  filed  of 
record. 

.  **  If  il  lie  contended,  that  during  the  vacancy 
of  the  office  of  attorney  general,  bis  anthojity, 
in  this  respect,  devolves  upon  the  solicitor  ge- 
neral ;  it  IS  aiiHwered,  that  no  law  book  or  ju- 
dicial deterirination  warrants  that  argument. 
It  is  admitted  that  there  are  some  modern  in- 
stances in  the  roils  of  the  Crown-office  of  in- 
formations filed  by  the  solicitor  general,  es 
officio,  some  of  whicli  describe  the  vacancy  of 
the  office  of  attorney  g^-neral,  as  if  that  was 
the  circumstance  from  which  the  solicitor  ge- 
neral derived  his  authority,  and  raised  to  him- 
self this  |)ower.  But  as  the  others  are  -  silent 
about  such  vacancy,  they  must  prove  a  general 
orisnnal  auihorit^,  or  nothing ;  because  if  a 
special  authority  is  to  give  the  title,  it  must  by 
Ibe  rules  of  law  be  set  forth  in  the  record,  lor 
nothing  out  of  the  record  can  warrant  the  judg- 
ment upon  the  record.  There  does  not  appear 
to  be  one  instance  of  a  litigation,  or  judicial 
optnioo,  concerning  such  iulbrmations  filed  by 
the  solicitor  general. 

"  It  appears  upon  the  records,  that  the 
attorney  general  became  the  prosecutor  of  the 
present  informations,  before  the  judgments 
were  given.  But  no  adoption  afterwards,  by 
the  attorney  generali  of  these  illegitimate 
offlipring  can  sanctity  their  birth.  If  the  infor- 
mationa  were  bad  when  they  were  filed,  no  sub- 
sequent act  whatsoever  could  make  them  good. 

**  Wherefore,  aa  the  legislature  has  not  sub- 
stitoted,  nor  meant  to  substitute  the  solicitor 
general,  or  any  other  person  or  persons,  in  the 
room  of  the  coroner,  from  whom  they  took  this 
power,  or  in  the  place  of  the  attomej^  general, 
daring  the  vacancy  of  that  office,  as  it  was  al- 
ways in  the  power  of  the  lang  to  supply  that 
vacancy  at  any  moment  he  pleased ;  as  the 
legislature  has  \e(i  the  attome^r  general  the 
only  known  officer  in  law,  authorise  to  exhibit 
criminal  informations  €x  officio  ^  as  the  solicitor 
raieral  is  no  sworn  officer  of  the  court  of 
Sing's-bench^  either  filed  of  record,  or  other- 
wise ;  as  all  the  law-books  are  consutently  silent, 
about  any  power  lodged  in  him  for  such  pur- 
pose ;  as  this  power  has  of  late  time  only  been 
Qsurped  by  the  solicitor  general  in  some  mo- 
dem instances,  and  those  too  varying  in  their 
form,as  if  be  did  not  know  on  what  groond  be 
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claimed  or  eiKrcised  the  power ;  and  as  he  ap- 
pears to  have  bad  no  warrant  or  authority 
whatsoever  to  act  in  this  instance  as  attorney 
for  the  crown  ;  it  is  humbly  submitted  by  the 
plaintiff  in  error,  that  the  informations  in  ques- 
tion were  filed  without  any  lawful  authority, 
and  for  that  reason  are  fondameaially  bad  and 
void,  so^as  not  to  warrant  any  judgments  upon 
them  agaiost  the  plaintiff  in  error.*' 

On  the  part  of  the  crown  it  was  said  in  ai»- 
swer,  **  That  an  information  for  an  offence  is  a 
surmise  or  suggestion  upon  record,  on  behalf 
of  the  king,  to  a  court  of  criminal  jurisdiction, 
and  is,  to  all  intents  and  purposes,'  the  suit  of 
the  king ;   and  that  it  would  be  difficult  to  as* 
sign  a  reason,  why  bis  majesty  should  not  have  ^ 
equal  liberty  with  the  subject  of  commencing 
and  prosecuting  his  suits,  by  those  persons 
whom  he  thiuks  fit  to  confide  in  and  employ. 
That  the  attorney  and  solicitor  general  are  in- 
vested, by  their  offices,  with  general  authority 
to  commence  and  prosecute  the  suhs  of  the 
crown :  it  is  true,  the  attorney  general,  as^tbe 
superior  officer,  has  the  direction  and  control 
of  his  majesty's  prosecutious,  in  which  the 
solicitor  general  seldom  ioterieres;    but  it  is 
equally  true,  that  during  the  vacancy  of  the 
office  of  attorney  general,  all  the  suits  of  the 
crown,  both  criminal  and  civil,  are  coo^dienced, 
prosecuted,  and  carried  on  by  the  Solicitor  Ge- 
neral.   That  at  the  time  when  these  informs- 
tions  were  filed  against  Mr.  Wilkes,  the  office 
of  attorney  general  was  vacant,  and  conse- 
quently  the  solicitor  general  waa  the  proper 
officer  to  exhibit  them.    But  it  is  said,  that  the 
fact  of  the  vacancy  ought  to  appear  upon  the 
record :  the  only  pretence  for  such  an  averment 
is  to  inform  the  court  of  the  vacancy,  as  an  in- 
ducement to  receive  the  information  from  the  • 
aolicitor  general ;  but  there  is  no  necessity  fo( 
that  intdligenoe.    The  attorney  general  is,  in 
truth,  an  officer  of  and  has  a  place  in  the  court 
of  King's-bench,  and  the  Court  will  take  notice 
of  the  vacancy  of  the  office ;    and  there  art 
multitudes  of  instances  of  suits  commenced  and 
prosecuted  by  the  solicitor  general  on  behalf 
of  the  Crown,  without  any  averment  or  notice 
taken  of  the  vacancy  of  the  office  of  attorney 
general.    But  if  the  circumstance  of  an  infor- 
mation being  filed  by  the  solicitor  general  fui^ 
nished  any  real  ground  of  objection  to  the  pro- 
secution, yet  it  was  conceived,  that  the  plaintiff 
in  error  was  now  precluded  from  availing  him- 
self of  it;  it  could  at  moat  amount  only  to  an 
irregularity,  and  the  remedy  must  have  been 
by  application  to  the  court  to  have  the  informa- 
tion taken  off  the  file,  or  the  proceedings  stayed. 
It  could  never  be  a  cause  of  demurrer,  or  of 
arrest  of  judgment,  or  a  ground  of  error;  and 
Mr.  Wilkes,  having  pleaded  to  the  offebce,  bad 
waived  any  advantage  of  that  iurcgularity. 
Besides,  the  solicitor  general  having,  during 
the   suit,   been  sppointed  Attorney  General 
adopted  the  information,  joined  issne  with  the 
plaintiff  in  error,  and  prosecuted  the  suit  to  i^ 
conviction." 
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553.  TheTrialof  John  Almon,  Bookseller,  upon  an  Information, 
filed  ey  officio,  by  Williant  De  Grey,  esq.  his  Majesty's  At- 
torney-General, for  selling  Junius's  Letter  to  tlie  King :  Be- 
fore the  Right  Hon.  William  Lord  Mansfield,  and  a  Special 
Jury  of  the  County  of  Middlesex,  in  the  Court  of  King's- 
Bench,  Westminster-Hall,  on  Saturday  the  2d  day  of  June, 
laGEORGE  IIL  A.  D.  1770.    [Taken  in  Short-hand,*] 


Ooinr  of  a&  Tnmrmatiom,  filed  Ex-Officio  by 
WiLUABC  Db  Grct,  e«q.  hi»  Majesty's  At- 
torney General,  ai^iust  John^Almon, 
Bookseller,  for  pubHsbtng  a.  Libel. 

Middlesex,  Filed  Hilary  Term,  10  Geo.  3. 

Information  sets  forth,  That  joho 

Almoo,  late  of  the  parish  of  St.  J^mes, 
within  the  liberty  of  Westminster  in  the 
Gonnty  of  Middlesexv  bookseller,  haTiog  no 
reflrard  to  the  laws  of  this  kiDj^om«  or  the 
public  peace,  good  order,  ami  goTernmeot 
thereof,  and  naost  unlawfully,  seditiously,  and 
maliciously  contriving  and  iatending  by  wick- 
ed, artful,  scandalous,  and  malicious  allu- 
sions, suppositions  and  insinuations,  to  mo- 
lest and  distuv1»  the  happy  state,  and  the 
public  peaoe  and  tranquillity  of  this  kingdom, 
and  roost' insolently,  audaciously,  and  unjustly 
to  asperse,  scandalize,  and  Tilify  our  said 'pre* 
■ent  ssrereigii  lord  the  king,  and  to  represent, 
and  to  cause  it  to  be  belter^,  that  our  said  so- 
foreign  lord  the  king  had  by  his  measures  of 
gorernment  lost  the  aflbctioos-  of  his  subiects 
ill  that  part  of  Great  Britain  called  Bngtand, 
and  in  Ireland,  and  in  his  dominions  of  Ame- 
rica, and  brought  the  publie  afiairs  of  this  king- 
dom into  a  most  distressed,  disgraceful,  and 
lamentable  stale  and  condKion  ;  and  also,  most 
unlawfully  and  maliciously  contriring  and  in- 
tending to  represent,  and  cause  it  to  be  beliered, 
that  our  said  lord  the  king  bad  bestowed  pro- 
motions and  favours  upon  bis  subjects  of  that 
part  of  his  kingdom  of  Great  Britain,  called 
Scotland,  in  pretercnce  to  bis  snbjects  of  that 
part  of  Great  Britain  called  England,  and 
thereby  to  create  firroundless  jealousies  and 
uneasiness  in  his  majesty 's subjects  of  England, 
and  also  most  unjustly  to  represent,  and  cause 
it  to  be  believed^  that  our  said  lord  the  king  had 
bestowed  promotions  and  faronrs  upon  one  part 
of  his  said  ndajesty's  army,  commonly  called 
the  guards,  in  preference  to  another  part  of  his 
army,  commonly  called  the  marching  regi- 
ments, and  thereby  to  creete  grouo4l^  jea- 
lousiss,  uneasiness,  and  mutiny,  in  that  part  of 
his  army  catled  the  marching  regiments,  and 
to  bring  our  said  lord  the  king  and  his  admtnili- 
tration  of  the  government  of  this  kingdom, 
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into  the  utmost  dishonour  and  contempt^  and  to 
poison  and  infect  the  minds  of  bis  majesty's 
subjects,  with  notions  and  opinions  of  oar  said 
lord  the  king,  highly  unworthy  of  our  said 
lord  the  king,  and  of  that  paternal  love  and 
concern  which  he  hath  always  showed  and 
expressed  for  all  his  subjects,  as  if  our  said 
loid  the^king  had  uiyustly  Uken  a  part  with 
some  of  his  subjects  against  others,  and  bad 
unjustly  prostituted  the  meitsures  of  his  go- 
rernmentto  gratify  personal  resentment;  and 
also,  thereby  as  much  aa  in  him  the  said  Jbhn 
Almon  lay  to  alienate  and  withdraw  from  onr 
said  lord  tiie  king  that  cordial  love,  allegianoep 
and  fidelity  which  ef  ery  subject  of  our  said  lord 
the  king  should  and  of  right  oo^bt  to  have  and 
shew  towards  our  said  lordthe  king ;  and  also, 
most  unlawfully,  wickedly  and  malieiouaiy  cen- 
triring  and  intending,  by  wicked,  artful,  scandal- 
ouBi  and  malicious  allusions,  suppoeitions  and 
insinuations,  to  traduce,  scandalixe,  and  vilify 
the  principal  officers  and  ministers  of  our  said 
lord  the  king,  employed  and  entrusted  by  our 
said  lord  the  king  in  the  conduct  and  manage- 
ment of  the  weighty  and  arduous  aflhinr  of  this 
government,  and  to  represent,  and  cause  it  to 
be  believed,  that  said  principal  ofllcen  and  mt« 
nistera  had  violated  the  laws  and  constitotioa 
of  this  kingdom,  and  adopted  weak,  opprewve, 
and  infamous  measures  in  the  adrntnistrntion 
of  the  public  aflhirs  of  this  kingdom,  and  had 
brought  distress  and  misery  upon  thesulgecte 
of  this  kingdom ;  and  thereby  to  weaken  and 
dmiinish  the  pubKc  credit,  power  and  antbo- 
rity  of  the  government,  and  also,  asinocfa  aa  in 
him  the  said  John  Almon  lay,  contriving  and 
intending  to  asperse,  scandalize  and  vility  the 
members  of  the  present  House  of  Coaunons 
of  thta  kingdom,  and  to  represent  tliem  as  an 
abandoned,  profitgate  set  of  men,  who  had  arW- 
trarily  invaded  the  rights  of  the  people,  riolated 
the  laws,  and  subverted  the  constitution  of  tbta 
kingdom,  and  also  as  much  as  in  him  the  said 
John  Almon  lay,  to  move,  excite,  and  athr  up 
the  subjects  of  our  said  lord  the  king  to  insur* 
rection  and  rebellion  against  onr  said  lord  the 
king,  he  the  said  John  Almon,  upon  the  first 
day  of  January,  in  the  10th  year  of  the  reign 
of  our  said  present  sovereign  lord  George  the 
3d,  by  the  grace  of  God,  of  Great  BriUin, 
France  and  Ireland,  king,  defender  of  the  faitb» 
and  80  forth,  with  force  and  ftnnii  at  the  parisk 
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«f  St,  Jamet  Aforesaid,  within  the  libertir  ef 
WestOMoster  aforesaid,  in  the  county  of  Blid- 
dicsex  aforesaid,  uDiawfiilly,  wickedly,  sedi- 
tiously, and  laaliciously  did  publish,  and  did 
cause  and  procure  to  be  published,  a  roost 
wicked,  scandalous,  seditious,  and  malicious 
libel  intituled,  The  London  Museam  of  Po- 
litics, MificellaDies,  and  Literature,  in  which 
•aid  libel  of  and  concerning'  oor  said  present 
Borerejgn  lord  the  king,  and  of  his  adminislra- 
tion  of  the  government  of  this  kingdom,  and 
also  of  and  cooceming  the  public  a&irs  of  this 
kingdom,  and  also  of  aud  concerning  the  pria- 
cijpal  officers  and  ministers  of  oor  said  lorn  the 
Icing,  employed  and  entrusted  by  our  said  lord 
the  king  in  the  conduct  and  management  of 
the  weighty  and  arduous  afiliirs  of  this  govern- 
roent,  and  also  of  and  concerning  the  members 
of  the  present  House  of  Commons  of  this  king- 
dom, are  contained  (amongst  other  things)  di- 
vers, wicked,  scandalous,  seditious,  anoroali- 
cious  matters  (that  is  to  say)  in  one  part  thereof 
according  to  the  tenor  followring,  to  wit,  "  ^u- 
oius's  letter  to  the  ****  (meaning  our  said 
lord  the  king).  When  the  complaints  of  a 
brave  and  powerful  people  are  observed  to  en- 
crease  in  proportion  to  the  wrongs  they  have 
suffered,  when,  instead  of  sinking  into  submis- 
sion, they  are  roused  to  resistance,  the  time 
will  soon  arrive  at  which  every  inferior  consi- 
jderation  roust  yield  to  the  security  of  the  so- 
vereign, and  to  the  general  safety  of  the  state. 
There  is  a  moment  of  difficulty  aud  danger,  at 
which  flattery  and  falshood  can  no  longer  de- 
ceive, and  simplicity  itself  can  no  longer  be 
misled.  Let  us  suppose  it  arrived.  Let  us 
suppose  a  gracious,  well-inteutioned  prince, 
made  sensible  at  last  of  the  great  duty  he  owes 
to  his  people,  and  of  his  own  disgraceful  situa- 
tion; that  he  looks  round  him  for  assistance, 
and  asks  for  no  advice,  but  how  to  gratify  the 
wishes,  and  secure  the  happiness  of  his  subjects. 
In  these  circumstances  it  may  be  matter  of 
curious  speculation  to  consider,  if  an  honest 
man  were  permitted  to  approach  his  king,  in 
what  terms  would  he  address  himself  to  bis 
sovereign.  Let  it  be  imagined,  no  matter  how 
improbable,  that  the  first  prejudice  against  his 
character  is  removed,  that  the  ceremonious  dif- 
ficulties of  an  audience  are  surmounted,  that 
he  feels  himself  animated  by  the  purest  and 
moat  houourable  affectidns  to  his  king  and 
country,  and  that  the  great  person,  whom  he 
addresses,  has  spirit  enough  to  bid  him  speak 
freely,  and  understanding  enough  to  listen  to 
him  with  attention.  Unacquainted  with  the 
vain  impertinence  of  forms,  he  would  deliver 
his  sentiments  with  dignity  and  firmness,  but 
not  Without  respect.  Sir,  (meaning  our  pre- 
sent sovereign  lord  the  kin^)  it  is  the  misfor- 
tune of  your  life,  and  origiually  the  cause  of 
every  reproach  and  distress  which  has  attended 
your  government,  that  you  (again  meaning 
oor  present  sovereign  lord  the  king)  should 
never  have  been  acquainted  with  the  language 
of  truths  until  you  heard  it  in  the  complainis 
•f  your  people.    It  is  not,  however,  too  late  to 
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conneet  the  error  of  your  education.  We  are 
still  inclined  ^to  make  an  indulgent  allowance 
for  the  pernicious  lessons  yoti  received  in  your 
youth,  and  to  form  the  most  sanguine  hopes 
nrom  the,  natural  benevolence  of  your  disposi- 
tion. We  are  far  from  thinking  you  capablo 
of  a  direct,  deliberate  purpose  to  invade  tliose 
original  rights  of  ^our  subjects,  on  which  all 
their  civil  and  political  liberties  depend.  Had 
It  been  possible  for  us  to  antertaio  a  suspicion  so 
dishonourable  to  your  character,  we  ahould 
long  since  have  adopted  a  stile  of  remonstrance 
very  distant  from  the  humility  of  complaint. 
The  doctrine  inculcated  by  our  laws,  that  the 
king  can  do  no  wrong,  is  adoaitted  without  re- 
luctance. We  separate  the  amiable  good- 
natured  prince  from  the  fo!ly  and  treachery  of 
his  servants,  and  the  private  virtues  of  the  man 
from  the  vices  of  his  government.  Were  it 
not  for  this  just  distinction,  1  know  not  whe- 
ther your  m ^y*s  (meaning  majesty's)  con- 
dition, or  that  of  the  English  nation,  would  de- 
serve most  to  be  lamented.  I  would  prepare 
vour  mind  for  a  favourable  reception  or  truth, 
by  removing  every  painful,  offensive  idea  of 
personal  reproach.  Your  subjects,  Sir,  (again 
nieaning  our  said  present  sovereign  lord  the 
king)  wish  for  nothing  but  that  as  they  are  rea- 
sonable and  affectionate  enough  to  separata 
your  person  from  your  government,  so  vou 
(again  meaning  our  said  present  sovereij|^n  lord 
the  king)  in  your  turn  shouM  distinguish  be- 
tween the  conduct,  which  becomes  the  perma- 
nent dignity  of  a  k— g,  (meaning  king)  and 
that  which  serves  to  promote  the  temporary 
interest  and  miserable  ambition  of  a  minister. 
You  ascended  the  throne  with  a  declared,  and 
1  doobt  not,  a  sincere  resolution  of  ffiving  uni- 
versal satisfaction  to  yoursubjects.  You  (sgain 
meaning  our  said  present  sovereign  lord  the 
king)  found  them  pleased  with  the  novelty  of 
a  young  prince,  whose  countenance  promised 
even  more  than  hia  words,  and  loyal  to  you  not 
only  from  principle  but  passion.  It  was  not  a 
cold  profession  of  allegiance  to  the  first  ma- 
gistrate, but  a  partial,  animated  attachment  to 
a  favourite  prince,  the  native  of  their  country. 
They  did  not  wait  to  examine  your  conduct, 
nor  to  be  determined  by  experience,  but  gave 
you  a  generous  credit  tor  the  future  blessinn 
of  your  reign,  and  paid  you  in  advance  toe 
dearest  tribute  of  their  affections.  Such,  Sir, 
(again  meaning  our  said  present  sovereign  lord 
tbe  king)  was  once  the  disposition  of  a  people, 
who  now  surround  your  throne  with  reproaches 
aud  corophiints.  Do  justice  to  yourself.  Banish 
from  your  mind  those  unworthy  opinions  with 
which  some  interested  persons  have  laboured  to 
possess  you.  Bbtrust  the  men  who  tell  you 
tbe  English  are  naturally  light  and  inconstant, 
that  th/ty  complain  without  a  cause.  Withdraw 
your  confidence  from  all  parties ;  from  minis- 
ters, favourites,  and  relations ;  and  let  there  be 
one  moment  in  vour  life  in  which  you  (again 
meaning  our  said  present  sovereign  lord  the 
king)  have  consulted  your  own  understanding. 
When  yoii  (again  meaning  our  said  lord  tht 
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553.  The  Trial  of  John  Almon,  Bookseller,  upon  an  Information, 
filed  cjp  oficio^  by  Wiiliani  De  Grey,  esq.  his  Majesty's  At- 
torney-General, for  selling  Junius's  Letter  to  tlie  King:  Be- 
fore the  Right  Hon.  William  Lord  Mansfield,  and  a  Special 
Jury  of  the  County  of  Middlesex,  in  the  Court  of  King's- 
Bench,  Westminster-Hall,  on  Saturday  the  2d  day  of  June, 
laGEORGE  IIL  A.  D.  1770.     [Taken  in  Sliort-hand,*] 

Oomr  of  a&  Inmrmatiom,  filed  Ex-Officio  by 
WiLLUH  Db  Grct,  em\,  hi»  Majesty's  At- 
torney General,  aigratDtt  Joiin*Almon, 
Bookseller,  for  pubUsbing  a.  Libel. 

Middlesex,  Fikd  Hilary  Term,  10  Geo,  3. 

Information  sets  fbrth,  That  joho 

AlfDOD,  late  of  the  parish  of  St.  J^mes, 
within  the  liberty  of  Westminster  in  the 
Gonntv  of  Middlesex*,  bookseller,  having  no 
regard  to  the  laws  of  this  kingdom,  or  the 
public  peace,  good  order,  ami  government 
thereof,  and'  most  unlawfally,  seditiously,  and 
maliciouslv  contriving  and  intending  by  iricir- 
cd,  artful,  scandalous,  and  malicious  allu- 
•bns,  suppositions  and  insinuations,  to  mo- 
lest and  tlistnrb  the  happy  state,  and  the 
public  peace  and  tnmquilli^  of  this  kin^om, 
and  roost  insolently,  audaciously,  and  unjustly 
to  asperse,  scandalize,  and  vilify  our  said  pre* 
■ent  SDvereigti  lord  the  king,  and  to  represent, 
and  to  cause  it  to  be  beiiev^,  that  our  said  so- 
vereign lord  the  king  had  by  bis  measures  of 
^vernment  lost  the  aflbctions  of  his  subjects 
ill  that  part  of  Great  Britain  called  England, 
and  in  Ireland,  and  in  his  dominions  of  Ame- 
rica,  and  brought  the  public  afiairs  of  this  king- 
dofp  into  a  most  distressed,  difcgracefui,  and 
lamentable  stale  and  condition ;  and  also,  most 
unlawfully  and  malidoosly  contriving  and  in- 
tending to  represent,  and  cause  it  to  be  believed, 
that  our  said  lord  the  king  had  bestowed  pro- 
motions and  favours  upon  his  subjects  of  that 
part  of  his  kingdom  of  Great  Britain,  called 
Scotland,  in  pretercnce  to  bis  subjects  of  that 
part  of  Great  Britain  called  England,  and 
thereby  to  create  firroundless  jealousies  and 
uneasiness  in  his  majesty's  subjects  of  England, 
and  also  most  unjustly  to  represent,  and  cause 
it  to  be  beisevedj  that  our  said  lord  the  king  bad 
bestowed  promotions  and  favours  upon  one  part 
of  his  said  nfiajest^'s  army,  commonly  called 
the  guards,  in  preference  to  another  part  of  his 
army,  commonly  called  the  marching  regi- 
ments, and  thereby  to  creete  groun^leBS  jea- 
lousies, uneasiness,  and  mutiny,  in  that  part  of 
his  army  called  the  marching  regiments,  and 
to  bring  our  said  lord  the  king  and  his  adminis- 
tration of  the  government  of  this  kingdom, 


*  Priuted  for  J,  Miller,  in  QaeenV  Head- 
Passage,  Paterao8ter-row,  1770. 


into  the  utmost  dishonour  and  cootempl^  and  to 
poison  and  infect  the  minds  of  bis  majesty's 
sulgects,  with  uotions  and  opinions  of  our  said 
lord  the  king,  highly  unwottby  of  our  said 
lord  the  king,  and  of  that  patenial  \v9e  and- 
concern  which  he  hath  always  showed  and 
expressed  for  all  his  subjectB,  as  if  our  said 
lonl  the  king  had  unjustly  taken  a  part  with 
some  of  his  subjects  against  others,  and  bad 
unjustly  prostituted  the  measures  of  his  go* 
vernment  to  gratify  personal  resentment ;  and 
also,  thereby  as  much  as  in  him  the  said  Jbbn 
Alroon  lay  to  alienate  and  withdraw  from  oar 
said  lord  the  king  that  cordial  love^  allowance, 
and  fidelity  which  every  subject  of  our  said  ford 
the  king  should  and  of  right  ou^ht  to  have  and 
shew  towards  our  said  lord*  the  kin^ ;  and  alao« 
nnost  unlawfully,  wickedly  and  maliciously  coih 
triving  and  intending,  by  wicked,  artful,  scandal- 
ons^  and  malicious  allusions,  suppositions  and 
insinuations,  to  traduce,  scandahze,  and  vilify 
the  principal  officers  and  ministers  of  our  said 
lord  the  king,  employed  and  entrusted  by  oar 
said  lord  the  king  in  the  conduct  and  manag»> 
ment  of  the  weighty  and  arduous  afllury  of  this 
government,  and  to  represent,  and  cause  it  le 
be  believed,  that  said  principal  officers  and  mi* 
nisters  had  violated  the  laws  and  constitutioa 
of  this  kingdom,  and  adopted  weak,  opprenive, 
and  infamous  measures  in  the  admtnistratioa 
of  the  public  aflkirs  of  this  kingdom,  aud  bad 
brooght  distress  and  misery  upon  the  sulgeete 
of  this  kingdom ;  and  thereby  to  weakeo  and 
diminish  the  puUic  credit-,  pow«r  and  autho- 
rity  of  the  ^vernment,  and  also,  as  much  as  in 
him  the  said  John  Almon  lay,  contriving  and 
intending  to  asperse,  scandalize  and  vility  the 
members  of  the  present  House  of  Commona 
of  thia  kingdom,  and  to  repr^ent  them  as  an 
abandoned,  profiigate  set  of  men,  who  had  arlri- 
trarily  invaded  the  rights  of  the  people,  violated 
the  laws,  and  subverted  the  constitution  of  tbia 
kingdom,  and  also  as  much  as  in  him  the  said 
John  Almon  lay,  to  move,  excite,  and  stir  up 
the  subjects  of  our  said  lord  the  king  to  insnr* 
rection  and  rebellion  against  our  said  lord  the 
king,  be  the  said  John  Almon,  upon  the  first 
day  of  January,  in  the  10th  year  of  the  retgn 
of  our  said  present  sovereign  lord  George  the 
3d,  by  the  grace  of  God,  of  Great  Britain, 
France  and  Ireland,  king,  defender  of  the  faith, 
and  so  forth,  with  force  and  utn^  at  the  pariak 
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«f  Sk,  James  aforesaidi  within  the  liber^  af 
WesUnioBter  aforesaid,  in  the  county  of  Aid- 
diesex  aforesaid,  aoiawfully,  wickedly,  sedi- 
tiously, and  maliciously  did  publish,  and  did 
cause  and  procure  to  be  published,  a  roost 
wicked,  scandalous,  seditious,  and  malicious 
libel  intituled,  The  London  Museom  of  Po- 
Jtljcs,  Miscellanies,  and  Literature,  in  which 
said  libel  of  and  concerning^  oar  said  present 
sovereign  lord  the  king,  and  of  his  adminislra- 
tion  of  the  gorernroent  of  this  kingdom,  and 
also  of  and  concerning  the  public  a&irs  of  this 
kingdom,  and  also  of  and  concerning  the  prin- 
cijpal  officers  and  ministers  of  oor  said  lorn  the 
Icing,  employed  and  entrusted  by  our  said  lord 
the  king  in  the  conduct  and  manai^ement  of 
the  weighty  and  arduous  afilitrs  of  this  gOTern- 
meut,  and  also  of  and  concerning  the  members 
of  the  present  House  of  Commons  of  this  king- 
dom, are  contained  (amongst  other  things)  di- 
vers, wicked,  scandalous*  seditious,  and  mali- 
cious matters  (that  is  to  say)  in  one  part  thereof 
according  to  toe  tenor  following,  to  wit,  **  Ju  • 
oius^s  letter  to  the  ****  (meaning  our  said 
lord  the  king).  When  the  complaints  of  a 
I^rave  and  powerful  people  are  observed  to  en- 
crease  in  proportion  to  the  wrongs  they  have 
suffered,  when,  instead  of  sinking  into  submis- 
sion, they  are  roused  to  resistance,  the  time 
will  soon  arrive  at  which  every  inferior  consi- 
.deration  roust  yield  to  the  security  of  the  so- 
vereign, and  to  the  general  safety  of  the  state. 
There  is  a  moment  of  difficulty  aud  danger,  at 
which  flattery  and  falshood  can  no  longer  de- 
ceive, and  simplicity  itself  can  no  longer  be 
misled.  Let  us  suppose  it  arrived.  Let  us 
suppose  a  gracious,  well -inteutioned  prince, 
made  sensible  at  last  of  the  great  doty  he  owes 
to  his  people,  and  of  his  own  disgraceful  situa- 
tion ;  that  he  looks  round  him  for  assistance, 
and  asks  for  no  advice,  but  how  to  gratify  the 
wishes,  and  secure  the  happiness  of  his  subjects. 
In  these  circumstances  it  may  be  matter  of 
curious  speculation  to  consider,  if  an  honest 
man  were  permitted  to  approach  his  king,  in 
what  terms  would  he  address  himself  to  his 
sovereign.  Let  it  be  imagined,  no  matter  how 
improbable,  that  the  first  prejudice  against  his 
character  is  removed,  that  the  ceremonious  dif- 
ficulties of  an  audience  are  surmounted,  that 
he  feels  himself  animated  by  the  purest  and 
moat  honourable  afiectidns  to  his  king  and 
country,  and  that  the  great  person,  whom  he 
addresses*  has  spirit  enough  to  bid  him  speak 
freely,  and  understanding  enough  to  listen  to 
him  with  attention.  Unacquainted  with  the 
vain  impertinence  of  forms,  he  would  deliver 
his  sentiments  with  dignity  and  firmness,  but 
not  Without  respect.  Sir,  (meaning  our  pre- 
.sent  sovereign  lord  the  king)  it  is  the  misfor- 
tuoe  of  your  life,  and  originally  the  cause  of 
every  reproach  and  distress  which  has  attended 
your  government,  that  you  (again  meaning 
oor  present  sovereign  lord  the  king)  should 
never  have  been  acquainted  with  the  lan(Fuage 
of  truths  until  you  heard  it  in  the  complainis 
•f  your  people.    It  is  oot,  however^  too  late  to 


oonneet  the  error  of  your  education.  We  are 
•till  inclined  to  make  au  indulgent  allowance 
for  the  pernicious  lessons  yo^  received  in  yoqr 
yonth,  and  to  form  the  most  sanguine  hopes 
nrom  the,  natural  benevolence  of  your  disposi- 
tion. We  are  far  from  thinking  you  capable 
of  a  direct,  deliberate  purpose  to  invade  those 
original  rights  of  ]^our  subjects,  on  which  all 
their  civil  and  political  liberties  depend.  Had 
it  been  possible  for  os  to  entertain  a  suspicion  so 
dishonourable  to  your  character,  we  should 
long  since  have  adopted  a  stile  of  remonstrance 
very  distant  from  the  humility  of  complaint. 
The  doctrine  inculcated  by  our  laws,  that  the 
king  can  do  no  wrong,  is  adositted  without  re- 
luctance. We  separate  the  amiable  good- 
natured  prince  from  the  folly  and  treachery  of 
his  servants,  and  the  private  virtue  of  the  man 
from  the  vices  of  his  government.  Were  it 
not  for  this  just  distinction,  1  know  not  whe- 
ther your  m ^y's  (meaning  majesty's)  con- 
dition, or  that  of  the  English  nation,  would  de- 
serve most  to  be  lamented.  I  would  prepare 
vour  mind  for  a  favourable  reception  or  truth, 
by  removing  every  painful,  offensive  idea  of 
personal  reproach.  Your  subjects,  Sir,  (again 
meaning  our  said  present  sovereign  lord  the 
king)  wish  for  nothing  but  that  as  they  are  rea- 
sonable and  affectionate  enough  to  separate 
your  person  from  your  government,  so  vou 
(again  meaning  our  said  present  sovereign  lord 
the  king)  in  your  turn  shouki  distinguish  be- 
tween the  conduct,  which  becomes  the  perma- 
nent dignity  of  a  k— g»  (meaning  king)  and 
that  which  serves  to  promote  the  temporary 
interest  and  miserable  ambition  of  a  minister. 
You  ascended  the  throne  with  a  declared,  and 
1  doubt  not,  a  sincere  resolution  of  ffiring  uni- 
versal satisfaction  to  yonr  subjects.  You  (again 
meaning  our  said  present  sovereign  lord  the 
king)  found  them  pleased  with  the  noveltj^  of 
a  young  prince,  whose  countenance  promised 
even  more  than  his  words,  and  loyal  to  you  not 
only  from  principle  but  passion.  It  was  not  a 
cold  profession  of  allegiance  to  the  first  ma- 
gistrate, but  a  partial,  animated  attachment  to 
a  favourite  prince,  the  native  of  their  country. 
They  did  not  wait  to  examine  your  conduct, 
nor  to  be  determined  by  experience,  but  ^ave 
you  a  generous  credit  tor  the  future  blessinn 
of  yonr  reign,  and  paid  you  in  advance  the 
dearest  tribute  of  their  affections.  Such,  Sir, 
(again  meaning  our  said  present  sovereign  lord 
tbe  king)  was  once  the  disposition  of  a  people, 
who  now  surround  your  throne  with  reproaches 
and  comphiints.  Do  justice  to  yourself.  Banish 
from  your  mind  those  unworthy  opinions  with 
which  some  interested  persons  have  laboured  to 
possess  you.  Bbtrust  the  men  who  tell  you 
the  English  are  naturally  light  and  inconstant, 
that  tl^y  complain  without  a  cause.  Withdraw 
your  confidence  from  all  parties ;  from  minis- 
ters, favourites,  and  relations ;  and  let  there  be 
one  moment  in  j^our  Ufe  in  which  you  (again 
meaning  our  said  present  sovereign  lord  the 
king)  have  consulted  your  own  understanding. 
When  yoii  (again  meaning  our  gaid  lord  the 
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553.  The  Trial  of  John  Almon,  Bookseller,  upon  an  Information, 
filed  €J?  officio^  by  William  De  Grey,  esq.  his  Majesty's  At- 
torney-General, for  selling  Junius's  Letter  to  tlie  King :  Be- 
fore the  Right  Hon.  William  Lord  Mansfield,  and  a  Special 
Jury  of  the  County  of  Middlesex,  in  the  Court  of  King's- 
Bench,  Westminster-Hall,  on  Saturday  the  2d  day  of  June, 
laGEORGElIL  A.D.  1770.     [Taken  in  Short-hand,*] 


Oomr  of  an  Tnmrmatiom,  filed  Ex-Officio  by 
WiLUABC  Db  Gut,  e«j.  hb  Miyesty's  At- 
torney General,  ai^ust  John*Almon, 
Bookseller,  for  publiabing  a.  Libel. 

SiiddUsex,  Filed  Hilary  Term^  10  Geo.  3. 

Information  seta  forth,  That  John 

Almon,  late  of  the  parish  of  St.  «Fime«, 
within  the  liberty  of  Westminster  in  the 
Gonntv  of  Middlesex,  bookseller,  having  no 
regard  to  the  laws  of  this  kingdom,  or  the 
public  peace,  good  order,  and  government 
thereof,  and  most  unJawfally,  seditiously,  and 
maliciouslvcontriring  and  intending  by  wick- 
ed, artful,  scandalous,  and  malicious  allu- 
fions,  suppositions  and  insinuations,  to  mo- 
lest and  distnv1»  the  happy  state,  and  the 
paMio  peaee  and  tronqurlli^  of  this  kin^oro, 
and  roost  insolently,  audaciously,  and  unjustly 
to  asperse,  fioaodalise,  and  vilify  onr  said  pre* 
■eot  sovereign  lord  tbe  king,  and  to  represent, 
and  to  cause  it  to  be  believed,  that  our  said  so- 
vereign lord  the  king  had  by  his  measures  of 
^vemment  lost  the  aflbctions  of  his  subjects 
ill  that  part  of  Great  Britain  called  Bn^bnd, 
and  in  Ireland,  and  in  his  dominions  of  Ame- 
rica, and  brought  the  public  affairs  of  this  king- 
doip  into  a  most  distressed,  disgraceful,  and 
lamentable  state  and  condition ;  and  also,  most 
unlawfully  and  maliciously  contriving  and  in- 
tending to  represent,  and  cause  it  to  be  believed, 
that  our  said  lord  the  king  had  bestowed  pro- 
motions and  favours  upon  his  subjects  of  that 
part  of  hia  kingdom  of  Great  Britain,  called 
Scotland,  in  preference  to  bis  subjects  of  that 
part  of  Great  Britain  called  England,  and 
thereby  to  create  firroundless  jealousies  and 
uneasiness  in  his  majesty's  subjects  of  England, 
and  also  most  unjustly  to  represeut,  and  cause 
it  to  be  believed^  that  onr  said  lord  the  king  had 
bestowed  promotions  and  favours  upon  one  part 
of  his  said  majesty's  army,  commonly  called 
the  guards,  in  preference  to  another  part  of  bis 
army,  commonly  called  the  marching  regi- 
ments, and  thereby  to  create  groundless  jea- 
1ousi3!9,  uneasiness,  and  mutiny,  in  that  part  of 
his  army  called  the  marching  regiments,  and 
to  bring  our  8aid  lord  the  king  and  his  adminis- 
tration of  the  government  of  this  kingdom, 

*  Printed  for  J.  Miller,  in  Qaeen'a' Head- 
Passage,  Pateroofiter-row,  1770. 


into  the  utmost  dishonour  and  contempt^  and  to 
poison  and  infect  the  minds  of  bis  majesty's 
sulgects,  with  notions  and  opinions  of  onr  said 
lord  the  king,  highly  unwoithy  of  our  said 
lord  the  king,  and  of  that  paternal  love  and 
concern  which  he  hath  always  showed  and 
expressed  for  all  bis  subiectB,  as  if  our  aaid 
lora  tbe  king  had  uiyosUy  taken  a  part  with 
some  of  his  subjects  against  others,  and  bad 
unjustly  prostituted  the  measures  of  his  go- 
rernment  to  gratify  personal  resentment;  and 
also,  thereby  as  much  as  in  him  the  said  Jbbu 
Almon  lay  to  alienate  and  withdraw  from  nor 
said  lord  the  king  that  conlial  love^  allefi^aoee, 
and  fidelity  which  every  subject  of  our  said  lord 
the  king  should  and  of  right  oog^t  to  have  and 
shew  towards  our  said  lord  the  kin^ ;  and  also, 
most  unlawfully,  wickedly  and  maheionaly  cen- 
triving  and  intending,  by  wicked,  artful,  scandal- 
ona^  and  malicious  allusions,  suppositioDS  and 
insinuations,  to  traduce,  scandaluse,  and  vilify 
the  principal  officers  and  ministers  of  our  said 
lord  the  krag,  employed  and  entrusted  by  our 
said  lord  the  king  in  the  conduct  and  manage- 
noent  of  the  weighty  and  arduous  aflhiiv  of  this 
government,  and  to  represent,  and  cause  it  to 
be  believed,  that  said  principal  officers-and  mi- 
nisters had  violated  the  laws  and  oonstilutioa 
of  this  kingdom,  and  adopted  weak,  oppressive, 
and  infamous  measures  in  the  administrmtiou 
of  the  public  aflkirs  of  this  kingdom,  and  bad 
broof^jit  distress  and  misery  upon  the  sulgeoCS 
of  this  kingdom ;  and  thereby  to  weaken  and 
diminish  the  pulrfic  credit^  power  and  autho- 
rity of  the  pvernment,  and  also,  as  much  as  in 
him  tbe  said  John  Almon  lay,  contriving  and 
intending  to  asperse,  scandalize  and  vility  the 
members  of  tbe  present  House  of  Commoas 
of  this  kingdom,  and  to  rejprcsent  tliem  as  an 
abandoned,  profligate  set  ofmen,  who  had  arli»* 
trarily  invaded  the  rights  of  the  people,  violated 
the  laws,  and  subverted  the  constitution  of  this 
kingdom,  and  also  as  much  as  in  him  the  said 
John  Almon  lay,  to  move,  excite,  and  stir  up 
the  subjects  of  our  said  lord  the  king  to  insor* 
rection  and  rebellion  against  our  said  lord  the 
king,  he  the  said  John  Almon,  upon  the  first 
day  of  January,  In  the  10th  year  of  the  reign 
of  our  said  present  sovereign  lord  George  the 
3d,  by  the  grace  of  God,  of  Great  Britain, 
France  and  Ireland,  king,  defender  of  the  faith, 
and  80  forth,  with  force  and  arnf  i  at  the  parish 
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«f  St.  Jamet  aforesaid,  within  the  libetty  ef 
WestflMOBter  aforesaid,  id  the  county  of  Aid- 
dicaex  aforesaid,  unlawfully,  wickedly,  sedi- 
tiously, and  inaliciously  did  publish,  and  did 
cause  and  procure  to  be  published,  a  roost 
wicked,  scandalous,  seditious,  and  malicious 
libel  intituled.  The  London  Museom  of  Po- 
litics, Miscellanies,  and  Literature,  in  which 
said  libel  of  and  concerning^  oar  said  present 
Boverejgn  lord  the  king,  and  of  his  adminislra- 
iion  of  the  government  of  this  kinffdom,  and 
also  of  and  concerning  the  public  a&irs  of  this 
kingdom,  and  also  of  and  concerning  the  pria- 
cijpal  officers  and  ministers  of  oor  said  lord  the 
Icing,  employed  and  entrusted  by  our  said  lord 
the  king  in  the  conduct  and  maoa|^ement  of 
the  weighty  and  arduous  sfilitrs  of  this  govem- 
tneiit,  and  also  of  and  concerning  the  members 
of  the  present  House  of  Commons  of  this  king- 
dom, are  contained  (amongst  other  things)  m- 
vers,  wicked,  scaudalouS)  seditious,  anuroali- 
cious  matters  (that  is  to  say)  in  one  part  thereof 
according  to  toe.  tenor  following,  to  wit,  **  fu  • 
oius^s  letter  to  the  ****  (meaning  our  said 
lord  the  king).  When  the  complaints  of  a 
l^rave  and  powerful  people  are  observed  to  en- 
crease  in  proportion  to  the  wrongs  they  have 
suffered,  when,  instead  of  sinking  into  submis- 
sion, they  are  roused  to  resistance,  the  time 
,wij|  soon  arrive  at  which  every  inferior  cousi- 
.deration  must  yield  to  the  security  of  the  so- 
vereign, and  to  the  general  safety  of  the  state. 
There  is  a  moment  of  difficulty  aud  danger,  at 
which  flatter;^  and  falshood  can  no  longer  de- 
ceive, and  simplicity  iiself  can  no  longer  be 
misled.  Let  us  suppose  it  arrived.  Let  us 
suppose  a  gracious,  wellioteutioned  prince, 
made  sensible  at  last  of  the  great  duty  he  owes 
to  his  people,  and  of  his  own  disgraceful  situa- 
tion; that  he  looks  round  him  for  assistance, 
and  asks  for  no  advice,  but  how  to  gratify  the 
wishes,  and  secure  the  happiness  of  his  subjects. 
In  these  circumstances  it  may  be  matter  of 
curious  speculation  to  consider,  if  an  honest 
man  were  permitted  to  approach  his  king,  in 
what  tierms  would  he  address  himself  to  bis 
sovereign.  Let  it  be  imagined,  no  matter  how 
improbable,  that  the  first  prejudice  against  his 
character  is  removed,  that  the  ceremonious  dif- 
ficulties of  an  audience  are  surmounted,  that 
he  feels  himself  animated  by  the  purest  and 
most  honourable  afiectidns  to  his  king  and 
country,  and  that  the  great  person,  whom  he 
addresses,  has  spirit  enough  to  bid  him  speak 
freely,  and  understanding  enough  to  listen  to 
him  with  attention.  Unacquainted  with  the 
vain  impertinence  of  forms,  he  would  deliver 
his  sentiments  with  dignity  and  firmness,  hut 
not  Without  respect.  Sir,  (meaning  our  pre- 
jsenl  sovereign  lord  the  king)  it  is  the  roisfor- 
tuoe  of  your  life,  and  originally  the  cause  of 
every  reproach  and  distress  which  has  attended 
your  government,  that  you  (again  meaning 
oor  present  sov^ign  lord  the  king)  should 
never  have  been  acquainted  with  the  language 
of  truths  unm  you  heard  it  in  the  complaints 
•f  your  people.    It  is  not,  however^  too  late  to 


correct  the  error  of  your  education.  We  are 
still  inclined  to  make  an  indulgent  allowance 
for  the  pernicious  lessons  yot^  received  in  your 
youth,  and  to  form  the  most  sanguine  hopes 
from  the,  natural  benevolence  of  your  disposi- 
tion. We  are  far  from  thinking  you  capable 
of  a  direct,  deliberate  purpose  to  invade  tliose 
original  rights  of  j^our  subjects,  on  which  all 
their  civil  and  political  liberties  depend.  Had 
Jt  been  possible  for  us  to  entertain  a  suspicion  so 
dishonourable  to  your  character,  we  should 
long  since  have  adopted  a  stile  of  remonstrance 
very  distant  from  the  humility  of  complaint. 
The  doctrine  inculcated  by  our  laws,  that  the 
king  can  do  no  wrong,  is  adositted  without  re- 
luctance. We  separate  the  amiable  good- 
natured  prince  from  the  fo!ly  and  treachery  of 
his  servants,  and  the  private  virtue  of  the  man 
from  the  vices  of  his  government  Were  it 
not  for  this  just  distinction,  I  know  not  whe- 
ther your  m ^y's  (meaning  majesty's)  con- 
dition, or  that  of  the  English  nation,  would  de- 
serve most  to  be  lamented.  I  would  prepare 
vour  mind  for  a  favourable  reception  or  truth, 
by  removing  every  painful,  offensive  idea  of 
personal  reproach.  Vour  subjects.  Sir,  (again 
meaning  our  said  present  sovereign  lord  the 
king)  wish  for  nothing  but  that  as  tbey  are  rea- 
sonable and  affectionate  enough  to  separate 
?^our  person  from  your  government,  so  vou 
again  meaning  our  said  present  sovereign  lord 
the  king)  in  your  turn  should  distinguish  be- 
tween the  conduct,  which  becomes  the  perma- 
nent dignity  of  a  k^g,  (meaning  king)  and 
that  which  serves  to  promote  the  temporary 
interest  and  miserable  ambition  of  a  minister. 
You  ascended  the  throne  with  a  declared,  and 
1  donbt  not,  a  sincere  resolution  of  ff  iving  uni- 
versal satisfaction  to  yoor subjects.  You  (again 
meaning  our  said  present  sovereign  lord  the 
king)  found  them  pleased  with  the  noveltj^  of 
a  young  prince,  whose  countenance  promised 
even  mort  than  his  words,  and  loyal  to  you  not 
only  from  principle  but  passion.  It  was  not  a 
cold  profession  of  allegiance  to  the  first  ma- 
gistrate, but  a  partial,  animated  attachment  to 
a  favourite  prince,  the  native  of  their  country. 
They  did  not  wait  to  examine  your  conduct, 
nor  to  be  determined  by  experience,  but  ^ave 
you  a  generons  credit  tor  the  future  blessinn 
of  your  reigu,  and  paid  you  in  advance  toe 
dearest  tribute  of  their  affections.  Such,  Sir, 
(again  meaning  our  said  present  sovereign  lord 
tbe  king)  was  once  the  disposition  of  a  people, 
who  now  surround  your  throne  with  reproaches 
and  complaints.  Do  justice  to  yourself.  Banish 
from  your  mind  those  unworthy  opinions  with 
which  some  interested  persons  have  laboured  to 
possess  you.  Bbtrust  the  men  who  tell  you 
tbe  English  are  naturally  light  and  inconstant, 
that  tbysy  complain  without  a  cause.  Withdraw 
your  confidence  from  all  parties ;  from  minis- 
ters, favourites,  and  relations ;  and  let  there  be 
one  moment  in  j^our  life  in  which  you  (again 
meaning  our  said  present  sovereign  lord  the 
king)  have  consulted  your  own  understanding. 
When  yon  (again  meaning  our  said  lord  the 
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kiog)  affectedly  renounced  the  name  oF  eng- 
lishman, believe  me,  Sir,  (again  meaning  our 
said  lord  the  king^  jou  were  persuaded  to  pay 
a  very  ill-judged  compliment  of  one  part  of 
your  subjects  at  the  expence  of  another. 
While  the  natives  of  Scotland  are  not  in  actual 
rebellion,  they  are  undoubtedly  entitled  to  pro- 
tection, nor  do  1  mean  to  condemn  the  policy  of 
giving  some  encouragement  to  the  novelty  of 
their  affections  for  tlie  House  of  Hanover.  I 
am  ready  to  hope  for  everything  from  their 
new-born  zeal,  and  from  the  future  steadiness 
of  their  allegiance.  But  hitherto  they  have  no 
claim  to  your  favour.  To  honour  them  with  a 
determined  predilection  and  confidence  in  ex- 
clusion of  your  English  subjects,  who  placed 
Toor  family,  and,  in  spite  of  treachery  and  re- 
bellion have  supported  it  upon  the  th — ne 
(meaning  throne)  is  a  roistaKe  too  gross  even 
for  the  unsuspecting  generosity  of  youth.  In 
this  error  we  see  a  capital  violation  of  the  roost 
obvious  rules  of  policy  and  prudence.  We 
trace  it  however  to  an  original  bias  in  your  edu  • 
cation,  and  are  ready  to  allow  for  your  inexpe- 
rience. To  the  same  early  influence  we  attri- 
bute it,  that  you  have  descended  to  take  a  share 
not  only  in  the  narrow  views  and  interest  of 
particular  persons,  but  in  the  fatal  malignity  of 
their  passions.  At  your  accession  to  the  throne, 
the  whole  system  of  government  was  altered, 
liot  from  wisdom  or  deliberation,  but  because  it 
liad  been  adopted  by  your  predecessor.  A  little 
personal  motive  or  pique  and  resentment  was 
anfiicient  to  remove  the  ablest  servants  of  the 
erown,  but  it  is  not  in  this  country,  Sir,  (again 
meaning  our  said  lord  the  king)  that  such  men 
can  be  dishonoured  by  the  frowns  of  a  k — , 
(meaning  the  king)  they  were  dismissed  but 
could  not  he  disgraced.  Without  entering  into 
a  minuter  discussion  of  the  merits  of  the  peace, 
"we  may  observe  in  the  imprudent  burr}'  with 
which  the  first  overtures  from  France  were  ac- 
cepted, in  the  conduct  of  the  negociation,  and 
terms  of  the  treaty,  the  strongest  marks  of  that 
precipitate  spirit  of  concession  with  which  a 
certain  part  of  your  sulijects  have  fjeen  at  all 
times  ready  to  purchase  a  peace  with  the  natu- 
ral enemies  of  this  country*  On  your  part  we 
are  satisfied  that  every  thing  was  honourable 

and  sincere,  and  if  E d  (meaning  England) 

was  sold  to  F e  (meaning  France)  we  doubt 

not  that  your  ni— --y  (meaning  majesty)  was 
ei|ually  betrayed.  The  conditions  of  peace 
were  matter  of  grief  and  surprise  to  your  sub- 
jects, but  not  the  immediate  cause  of  their  pre- 
sent discontent.  Hitherto,  Sir,  (agoin  meaning 
our  said  lord  the  now  king)  you  had  been  sacri- 


ficed to  the  prejudices  and  passions  of  others. 
With  what  firmness  will  you  (again  meaning 
cur  said  lord  the  king)  bear  the  mention  of  your 
own  ?  A  man  not  very  honourably  distinguish- 
ed in  the  world,  commences  a  formal  attack 
vpoo  your  favourite,  considering  nothing  but 
how  he  might  best  expose  his  person  and  prin- 
cijplef  to  detestation,  and  the  national  character 
of  his  countrymen  to  contempt.  The  natives 
of  that  country,  Sir,  (again  meaning  our  said 


lord  the  now  king)  are  as  much  distingniahed 
by  a  particufar  character  as  by  your  majesty's 
favour.  Like  another  chosen  people  they  have 
been  conducted  into  the  land  of  plenty,  where 
they  find  themselves  actually  marked  and  divid- 
ed from  mankind.  There  is  hardly  a  period  at 
which  the  most  irregular  character  may  not 
be  redeemed.  The  mistakes  of  one  sex  nnd  a 
retreat  in  patriotism,  those  of  the  other  in  devo:> 
tion.  Mr.  Wilkes  brought  with  him  into  poli- 
tics the  same  liberal  sentiments  by  which  bis 
private  conduct  had  been  directed,  and  seemed 
to  think  (liat,  as  there  are  few  excesses,  ia 
which  an  English  gentleman  may  not  be  per- 
mitted to  indulge,  the  same  latitude  was  allow- 
ed him  in  the  choice  of  his  political  principles 
and  in  the  spirit  of  maintaining  them,  1  onean 
to  state,  not  entirely  to  defend  bis  conduct ; 
in  the  earnestness  of  his  zeal,  be  suffered  some 
unwarrantable  insinuations  to  escape  him.  He 
said  more  than  moderate  men  would  justify,  bat 
not  enouffh  to  intitle  him  to  the  honour  of  your 
m — y's  (meaning  majesty's)  personal  resent- 
ment. The  rays  of  r — 1  (meaning  royal)  indig<- 
nation,  collected  upon  him,  aerv^  only  to  illu- 
minate, and  could  not  consume.  Animated  by 
the  favour  of  the  people  on  one  side,  and  heat- 
ed by  persecution  on  the  other,  bis  views  and 
sentiments  changed  with  his  situation.  Hardlj 
serious  at  first,  he  is  now  an  entlinsiast ;  tlie 
coldest  bodies  warm  with  opposition,  the^hardest 
sparkle  in  collision.  There  is  a  holy  mistaken 
zeal  in  politics  as  well  as  religion.  By  per- 
suading others  we  convince  ourselves.  The 
passions  are  eng^aged,  and  create  a  material  af- 
fection in  the  mind,  which  forces  as  to  love  the 
cause  for  which  we  suffer.  Is  this  a  contention 
worthy  of  a  k —  ?  (meaning  king).  Are  yoa 
(again  meanine^  our  lord  the  now  king)  not  sen- 
sible how  much  the  meanness  of  the  cause 
P^ives  an  air  of  ridicule  to  the  serious  difficulties, 
into  which  you  (ag^in  meaning  our  said  lord 
the  king)  have  been  betrayed  ?  The  destruc- 
tion of  one  man  has  been  now,  for  many  years, 
the  sole  object  of  your  government,  and  if  there 
can  beany  thing  still  more  disgraceful^  we  have 
seen  for  such  an  object,  the  utmost  inflnenoe  of 
the  executive  power,  and  every  ministerial  ar- 
tifice exerted  without  success.  Nor  can  yon 
(again  meaning  our  said  lord  the  now  king) 
ever  succeed,  unless  he  should  be  imprudent 
enough  to  forfeit  the  protection  of  those  laws, 

to  which  you   owe  your  o n  (meaning 

crown)  or  unless  your  ministers  should  per- 
suade you  to  make  it  a  question  of  force  alonc^ 
and  try  the  whole  strength  of  government  in 
opposition  to  the  people.  The  lessons  he  ban 
received  from  experience  will  probably  guard 
him  from  such  excess  of  folly ;    and  in  your 

m s  (meaning  majesty's)  Tirtoes  we  find  an 

unquestionable  assurance  that  no  illegal  vio- 
lence will  be  attempted.  Far  firom  suspecting 
you  (again  meaning  our  said  lord  the  now  king) 
of  so  horrible  .a  desiffn,  we  would  attribute  the 
continual  violation  of  the  laws,  and  e?en  thki 
last  enormous  attack  upon  the  vital  principles 
of  the  coj^titution,  to  an  iU-ad?ised,  unwortby, 
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personal  reseniment.  From  one  false  step  jon 
(again  meaoiDg  onr  said  lord  tbe  now  kme) 
htLwe  been  betrayed  into  another,  and  as  tne 
cause  was  unworthy  of  you  (agfain  meaning 
our  said  lord  the  now  king)  your  ministers  were 
determined  that  the  prudence  of  the  txecution 
should  corresfHind  with  the  wisdom  and  dignity 
of  the  design.  They  have  reduced  you  (again 
meaning  onr  said  lord  the  now  king)  to  the  ne- 
cessity of  choosing  out  of  a  variety  of  difficul- 
ties ; — to  a  situation  so  unhappy  that  you  (again 
meaning  oar  said  lord  the  now  king)  can  nei- 
ther do  wrong  without  ruin,  nor  right  without 
affliction .  These  worthy  servants  have  undoubt- 
edly i;iven  you  many  singular  proofs  of  their 
abilities.  Not  contented  with  making  Mr.  Wilkes 
a  man  of  im|iortance,  they  have  judiciously  trans- 
ferred tbe  question  from  the  rights  and  interest 
of  one  man  to  the  most  important  rights  and 
interests  of  the  people,  and  forced  your  subjects, 
from  wishing  well  to  the  cause  of  an  indivi- 
dual, to  unite  with  him  in  their  own.  Let  them 
proceed  as  they  have  began,  and  your  m— — y 
(meaning  majesty)  need  not  doubt  that  tbe 
catastrophe  will  do  no  dishonour  to  the  conduct 
of  the  piece.  The  circumstances  to  which  you 
(again  meaning  our  said  lord  the  now  king)  are 
reduced  will  not  admit  of  a  compromise  with 
the  English  nation.  Uudecisive,  qualifying 
measures  will  disgrace  your  government  still 
more  than  open  violence,  and,  without  satisfy- 
ing the  people,  will  excite  their  contempt. 
They  have  too  much  understanding  and  spnrit 
to  accept  of  an  indirect  satisfaction  for  a  direct 
injury.  Nothing  less  than  a  repeal,  as  formal 
as  the  resolution  itself,  can  heal  tbe  wound 
which  has  been  given  to  tbe  constitution,  nor 
vriW  any  thing  less  be  accepted.  I  can  readily 
lielieve  that  there  is  an  influence  sufficient  to 

recal  that  pernicious  vote.    Tbe  H of 

(meaning  the  House  of  Commons  in  this  king, 
dom)  undoubtedly  consider  their  duty  to  the 

o n  (meaning  crown)  as  paramount  to  all 

other  obligations.  To  us  they  are  only  in- 
debted for  an  accidental  esistence,  and  hare 
justly  transferred  their  gratitude  from  their 
parents  to  their  beneftctors ;  from  those,  who 
gave  them  bhrth,  to  tbe  minister,  from  whose 
&fievoleDce  they  derive  tbe  comforts  and  plea- 
sures of  their  poKtical  life  ;-~who  has  taken  the 
tenderest  care  of  their  infancy,  relieves  their 
necessities  without  offending  their  delicacy, 
and  has  giTen  tbem,  what  they  value  most,  a 
TirtQOUs  education.  But  if  it  were  possible  for 
their  integrity  to  be  degraded  to  a  condition  so 
▼lie  atid  abject,  that  compared  with  it,  tbe  pre- 
sent estimation  tbey  stand  in  is  a  state  of  ho- 
nour and  respect,  consider,  Sir,  (again  mean- 
ing our  said  lord  the  now  king)  in  what  man- 
ner voQ  will  afterwards  proceed.  Can  yon 
(agaio  meaning  our  said  lord  the  now  kaf) 
conceive  that  the  people  of  this  comitry  will 
ioog  submit  to  be  governed  by  so  flexible  a 
il — —  of  - — !  (meaning  the  House  of  Com- 
mons.) It  is  not  in  tbe  nature  of  human  so- 
4nety,  that  any  form  of  government  in  such 
«an  long  be  pceaecf«d.     In 


ours  the  general  contempt  of  the  people  is  as 
fatal  as  their  detestation.  Such,  I  am  per- 
suaded, would  be  tbe  necessary  effect  of  any 

base  concession  made  by  tbe  present  H of 

■  (again  meaning  the  present   House  of 

Commous  of  this  kingdom)  and  as  a  qualifying 
measure  would  not  be  accepted,  it  remains  for 
vnu  (again  meaning  our  said  lord  tbe  now 
king)  to  decide  whether  you  will,  at  any  ha- 
2ard,  support  a  set  of  men,  who  have  reduced 
you  to  this  unhappy  dilemma,  or  whether  you 
will  gratify  the  united  wishes  of  the  whole 

people  of  England,  by  dissolving  the  p . 

(meaning  parliament)  Taking  it  for  granted, 
as  1  do  very  sincerely,  that  you  (again  mean- 
ing our  said  lord  the  king)  have  personally  no 
design  against  the  constitution,  nor  any  views 
inconsistent  with  the  good  of  your  subjects,  I 
think  you  cannot  hesitate  long  upon  the  choice, 
which  it  equally  concerns  your  interest  and 
your  honour  to  adopt.  On  one  side,  vou  (again 
meaning  our  said  lord  the  now  king)  hazard  the 
affections  of  all  your  English  subjects ;  you  re- 
Imquish  every  hope  of  repose  to  yourself,  and 
you  (again  meaning  our  said  lord  tbe  now 
king)  endanger  the  establishment  of  your  fa- 
mily for  ever.  All  this  you  venture  for  no  ob- 
ject whatsoever,  or  for  such  an  object,  as  it 
would  be  an  affront  to  you  to  name.  Men  of 
sense  will  examine  your  conduct  with  sus- 
picion ;  while  those  who  are  incapable  of  com  • 
prehending  to  what  degree  tbev  are  injured, 
afflict  you  with  clamours  equallj^  insolent  and 
unmeaning.  SupiKMing  it  possible  that  no 
fatal  struggle  should  ensue,  you  (Again  mean- 
ing our  said  lord  the  present  king)  determine  at 
once  to  be  unhappy,  without  tbe  hope  of  a  com- 
pensation, either  from  interest  or  ambition.  If 
an  E- — ^sh  (meaning  English)  k->— —  (niean- 
ing  king)  be  hated  or  despised,  be  must  he  un- 
happy; and  this  perhaps  is  the  only  political 
truth,  which  be  ought  to  be  convinced  of  with- 
out experiment.  But  if  the  English  people 
•should  no  longer  confine  Iheir  resentment  to  a 
'  submissive  representation  of  their  wrongs  ;  if 
following  tbe  glorious  example  of  their  ances- 
tors, tbey  should  no  longer  appeal  to  the  creur 
ture  of  the  constitution,  but  to  that  high  being 
who  gave  tbem  the  rights  of  humanity,  whose 
gifts  It  were  sacrilege  to  surrender,  let  me  ask 
you,  Sir,  (again  meaning  our  said  lord  the  pre- 
sent king)  upon  what  part  of  your  subjects 
would  you  lely  for  assisUnceP  The  people  of 
I — l^d  (meaning  Ireland)  have  been  uniformly 
plundered  and  oppressed.  In  return,  tbey  give 
you  every  day  fresh  marks  of  their  resentment. 
They  despise  the  miserable  govemiir  yon 
(agam  meaning  our  said  present  sovereign  lord 
the  king)  have  sent  tbem,  because  be  is  tbe 
creature  of  lord  Bute ;  nor  is  it  from  any  natu- 
ral confusion  in  their  ideas,  that  they  are  se 
ready  to  conlbund  tbe  original  of  a  k<-^ 
(meaning  king)  with  the  disgraceful  represen- 
tation of  biro.  Tbe  distance  of  the  oolonies 
would  make  it  impossible  for  them  to  take  an 
active  concern  in  your  affaiis,  if  |hey  were  as 
well  aflwtsd  tp  yonr  goTsnunenl  as  tiiey  t 


10  GEORGE  m. 


#11] 

pretended  to  he  to  your  peMon.  Tbey  w«re 
ready  eoopgh  to  dbtinguisb  b^weea  you  («ig«Mi 
jneaaiog  our  said  iveseot  lovereign  lord  the 
king)  and  your  ministers.  They  complained 
of  an  act  of  ibe  legislature,  but  traced  the  origin 
of  it  no  higlier  than  to  the  serfants  of  the  c — n 
(meaning  crovrn)  they  jileased  themselves  with 
ibe  hope  that  their  a — r — n  (meaning  sore- 
reigo)  if  not  farourable  to  their  caose,  at  least 
was  impartial.  The  decisive  personal  part  tou 
took  against  them,  has  effectually  oanianed 
that  first  distinction  from  their  minds.  They 
consider,  you  as  united  with  your  aerranta 
a^inst  A— r — a  (meaning  America)  and  know 
Iiow  to  distmguish  the  s  n  ^meaning 

sovereign)  and  a  venal  p 1  (meaninpf 

fiarliament)  on  one  side,  from  the  real  senti- 
ments of  the  English  people  on  the  other. 
Looking  forward  to  independence  they  might 
possibly  receive  you  (again  meaning  our  Mid 
lord  the  now  king)  for  their  k— ;  (meaning 
l^ing)  but  if  ever  you  retire  to  A— r-*a  (mean- 
ing America)  be  assured  they  will  give  you  aach 
a  covenant  to  digest,  as  the  presbytery  of 
£k:otland  would  have  been  ashamed  to  offer  to 
X^harles  the  second.  Tbey  left  their  native 
laud  in  aearch  of  freedom,  and  found  at  in  a 
desert  Pivided  ag  they  a^e,  into  %  thousand 
foroM  of  policy  and  religion,  there  is  one  point 
in  which  they  all  agree :  they  equally  detest 
the  pageantry  of  a  k— ,  (meaning  king)  and 
the  supercilious  hypocrisy  of  a  bishop.  It 
is  not  then  from  the  alienated  affections  of 
I — l-*-d  (meaning  Ireland)  or  A— r — a  (mean- 
ing America)  that  you  (again  meaning  our  aaid 
present  sovereign  lord  the  king)  can  reasonably 
look  for  assistance ;  atill  leas  from  the  peopte 
of  £— I — d  (meaning  England)  who  areac- 
Inally  contending  for  their  righta,  and,  in  tbia 
Kreat  question,  are  parties  against  you  (agafai 
meaning  our  said  present  sovereign  lord  the 
king.)  Yon  (again  meaning  our  aaid  present 
sovereign  lord  the  king)  are  not  however  desti- 
of  € 


4ute  or  every  appearance  of  sapport;   yoa 
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and  all  S— I— d  fneaning  Scotland)  without 
exception.  Consideritt|^  from  what  family  you 
•re  deacended,  the  chmoe  of  your  friends  baa 
■keen  aingularly  directed;  and  trulv,  Sir, 
(again  meaning  oar  aaid  lord  the  nnw  king)  if 
vou  had  not  loat  the  Whig  intereat  of  England, 
I  ahottU  admire  your  dexterity  in  turning  the 
hearts  of  your  enemies.  la  it  potaible  for  you 
lo  plaM  anjT  confidence  in  men,  who,  before 
tbey  an  frithful  to  yo«  moil  renounce  efery 
4minion,  and  betray  every  principle  both  in 
flhurch  and  state,  which  they  inherit  from  tbeir 
«nec»torB,  and  are  oonfirmea  In  by  their  educa- 
P  wkoae  Bnoibera  are  ao  <B0QsideBable,  that 


ibey  have  long  aioce  bean  obUafad  to  gire  op 
Ike  wioaiplca  and  langoage  whick  diatingoiah- 
«d  them  aa  a  party,  and  to  fight  onder  the  bao- 
.  aen  of  their  enomiaa  f  Iheur  aeal  beffioa  with 
Jiypacrisy  and  most  oandude  in  treachery.  At 
ioltlKBpdoanra^oiiaaitbfybttrajr.    Aa.io 


the  Scotch,  I  must  aoppoae  yoor  heart  and  on- 
derstandug  so  biassed,  from  your  earliest  in- 
ftncy,  in  their  favour,  that  nothing  less  than 
your  own  misfortunea  can  undeceive  you« 
You  (again  meaning  our  aaid  present  aovereign 
lord  the  king)  will  not  accept  of  ibe  uniform 
experience  of  your  anceatora ;  and  when  ooce 
a  man  is  determined  to  believe,  the  verj  ab- 
aurditj  of  the  doctrine  confirms  him  in  his 
fiuth.  A  higotted  nnderatanding  can  draw  a 
proof  of  attachment  to  the  House  of  H-^n — ^r 
(oieaning  Hanover)  from  a  uotoriona  aeal  for 
the  House  of  Stuart,  and  find  an  earnest  of 
future  loyalty  in  former  rebeUiona.  Appear- 
anoea  are  however  in  their  favour ;  ao  strongly 
indeed,  that  one  would  think  they  bad  foi;gol- 
ten  that  you  are  their  lawful  k — ,  (meaning 
king)  and  had  mistaken  you  for  a  pretender  to 
the  0— n.  (meaning  crown)  Let  it  be  admitted 
then,  that  the  Scotch  are  aa  aiooere  in  their 
present  nrofessiona,  aa  if  j^u  were  in  reality 
not  an  Engliabman,  but  a  Briton  of  the  north, 
you  would  not  be  the  first  p— -e  (meaoiog 
prince)  of  their  native  ooontry  against  whom 
they  have  vebelled,  nor  the  mat  whom  they 
have  basely  hatraf  ed.  Have  yon  (meaning 
our  aaid  lord  the  now  king)  forgotten.  Sir,  or 
has  your  favourite  concealed  from  you  that 
part  of  our  history,  when  the  unhappv  Charles 
(and  he  too  had  private  virtoes^  fled  from  the 
open  avowed  indigoation  of  bis  Eogliah  sub- 
jects, and  Burrendered  himself  at  diMretion  to 
the  good  faith  of  bis  own  eountrymeo.  With- 
out looking  for  support  in  their  afiectiona  aa 
aameeta,  be  applied  only  lo  their  honour,  m 
gentlemen,  for  protection.  They  received  him 
aa  they  woold  your  m  —y  (meanmg  maiesty) 
with  bowa,  and  aouiea,  and  falshood,  and  kept 
him  until  they  had  aettled  their  bargain  with 
the  English  parliament;  then  basely  soU  their 
native  k—  (meaoing  king)  to  the  vengeance  of 
his  enemies.  Tbia,  Sir,  was  not  the  act  of  a 
few  traitora,  but  the  deliberate  treachery  of  a 
Scotch  parliament  representing  the  nation.  A 
wise  p— ce  (meaning  prince}  might  diaw  from 
it  two  leaeooa  of  equal  utility  to  himself ;  on 
one  side  he  nnigbt  Icaro  to  dcead  the  ondia- 
ffuiaed  rasantmMt  of  a  generooa  people,  who 
dare  openly  aaaert  their  nghta,  and  woo,  in  a 
jostoaMae,are  ready  to  meet  their  •'  n 

(meaning  aoveveign)  iu  the  fieUl ;  on  the  other 
aide,  he  would  be  taught  to  appfehend  aoma- 
thing  far  n»ovB  foioHdable— a  fawning  trea- 
chery, againat  which  nopnideaoe  can  goanl, 
no  coomge  cao  deleod.  The  insidiona  smiica 
open  the  cheek  would  wam  him  of  the  canka 
io  the  heart.  Fpob  the  oaas,  to  which  one 
part  of  the  army  baa  been  too  fireqoently  ap- 
plied, yoo  (agam  maaoiog  oor  aaid  ItM  ihe 
noarking)  have  aome  reason  to  meet,  that 
there  are  oaaewicea  they  would  saioae.  Here 
too  wetnM)e  the  partiality  of  yoor  onderatand- 
ing.  Yoo  take  the  aense  of  the  amy  from  the 
eoodoct  of  the  gnaida,  with  the  aame  jostiee 
with  which  yao  coUeot  the  aenae  of  the  people 
fsarn  the  repiaeentatioos  of  Ike  ministry.  Yeor 
.lOarchipg  Migiffiento,  Sir,  O^gah^  oieaaiog  our 
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taid  loi^  the  now  kik^  wilt  not  make  tbe 
giiardB  tlieir  example  either  aa  aoldfen  or  attb*- 
jects.  They  fee)  and  resent,  as  they  ought  to 
do,  that  invariable,  iittditiiDguiBbiDg  ravour 
with  which  the  ^arda  are  treated,  while  tfaoae 
gallant  troops,  by  whom  every  hazardOua, 
every  laborioua  service  is  peHbnued,  are  left 
to  perish  in-  garrisons  abroad,  or  pine  in  quar- 
ters at  home,  neglected  and  Ibr^tten.  If 
they  had  no  sense  of  the  great  original'  dhty 
they  owe  their  conntry,  their  resentment  wonid 
operate  like  patriotiam,  and  leave  yonr  cause  to 
be  defended  by  those  to  whom  you*  (again 
meaning  our  said  present  sovereign  lord  the 
king)  have  lavished  the  rewards  and  honours 
of  their  profession.  The  prntorian  bands, 
enervated  and  debauched  as  they  were,  had  still 
strength  enough  to  awe  the  Roman  populace : 
but  when  the  distant  legions  took  the  alarm, 
they  marched'  to  Rome,  and  gave  away  the 
empire.  On  this  side  then,  whichever  way 
you  (again  meaning  our  said  lord  the  now  king) 
may  determine  to  support  the  very  ministi-y 
who  have  reduced  your  affairs  to  this  deplorabfe 
situation :  you  may  shelter  yourself  under  the 

forms  of  a  p 1  (meaning  parliament)  and 

set  your  people  at  defiance.  But  be  assured. 
Sir,  that  such  a  resolution  would  be  as  indpni- 
dent  as  it  would  be  odious.  If  it  did  not  im- 
mediately shake  your  establishment,  it  would 
rob  you  of  your  peace  of  mind  for  ever.  On 
the  other,  how  different  is  the  prospect !  how 
easy,  how  safh  and  honourable  is  the  path  be^ 
fore  you !  the  English  nation  declare  they  are 
grossly  injured  by  their  representatives,  and' 

solicit  your  m (meaning  majesty)  to  exert 

your  lawful  prerogative,  and  give  them  an  op- 
portunity of  recalling  a  trust  which,  they  find, 
nas  been  so  scandalously  abused.    You  are  not 

to  be  told  that  the  power  of  the  H of 

■  (meaning  House  of  Commons)  is  not 
original,  but  delegated  to  them  for  the  welfare 
of  the  people,  from  whom  they  receive  it.  A 
question  of  right  aris^  between  the  constituent 
and  the  representative  body.  By  what  autho- 
rity shall  It  be  decided  ?   will  ybqr  m y 

(meaning  majesty)  interfere  in  a  question  in 
which  ^ou  have  properly  no  immediate  con- 
cern ?  It  would  be  a  step  equally  odious  and 
unnecessary.  Shall  the  Lords  be  called  upon  to 
determine  the  rights  and  privileges  of  the  Com- 
mons ?  They  cannot  do  it  without  a  flagrant 
breach  of  the  oonatitutlon.  Or  will  you  (a^in 
meaning  om*  said  lord  the  now  king)  refer  it  to 
the  judges?  They  have  often  told  your  an- 
cestors^ that  the  law  of  parliament  is  above 
them.  What  party  then  remains  but  to  leave 
it  to  the  people  to  determine  for  themselves? 
they  alone  are  injured;  and  since  there  are  no 
superior  power  to  which  the  cause  can  b^  re- 
ferred, they  alone  ought  to  determine.  1  do 
not  mean  to  perplex  you  (again  meSning  our 
said  present  sovereign  lord  the  king)  with  a 
tedious  argument  upon  a  subject  already  so 
discussed,  that  inspiration  could  hardly  throw 
a  new  light  upon  it.  There  are,  however,  two 
points  of  view,  ia  which  it  particukriy  imports 


yoUir  m— — y  (meanfee  majesty)  to  consider 

the  late  proceedings  or  the  H of 

(meaning  House  of  Commons.)  By  depriving 
a  subject  of  bis  birthright,  they  have  attributed 
to  their  own  vote  an  authority  equal  to  an  act 
of  the  whole  legislature ;  and  though  perhaps' 
not  with  the  same  motives,  have  strictly  fbl-' 
lowed  the  example  of  the  Long  Parliament, 
which  first  declared  the  regal  office  useless,  and' 
siBon  after,  with  aslittte  ceremony,  dissolved  the^ 
House  of  Lords.  The  same  prettended  power' 
which  robs  an  English  subject  of  his  birthright 
may  rob  an  English  k —  (meaning  kin^)  of  hia' 

c n  (meaning'crown.)  In  snother  view,  the 

resolution  of  the  fl of (meaning 

House  of  Commons)  ap|iaredt1^  not  so  dan- 
gerous to  your  m*  ■  ,  (meaning  majesty)  is^ 
still  more  alarming  to  your  people.  Not  coo*' 
tented  with  divesting  one  men  of  bis  right/ 
they  have  arbitnrily  conveyed  that  right  to 
another.  They  have  set  aside  a  return  as 
illegal-,  without  daring  to  censure  those  offi- 
cers' who  were  particulariy  apprized'  of  Mr. 
Wilkes's  incapacity,  not  only  by  the.  declara- 
tion of  the  H^— ^  (mesiring  the  said  House) 
hot  expressly  by  the  writ  directed  to  them,  but' 
who  nevertheless  returned  him  as  duly  elected. 
They  have  rejected  the  majority  of  votes,  the 
only  criterion  by  vrhich  our  laws  judge  of  the' 
sense  of  the  people;  they  have  transnrred  the 
right  of  election  from  the  collective  to  the  re- ' 
presentative  body ;  and  by  these  acts,  taken 
separately  or  together,  thejr  have  essentially 
altered  the  original  constitution  of  the  H— — > 
of  C— — —  (meaning  Honse  of  Commons.) 

Versed,  as  your  m (meaning  majesty) 

undoubtedly  is,  in  the  English  history,  it  can- 
not easily  escape  you,  how  much  it  is  your 
interest,  as  well  as  your  duty,  to  prevent  one 
of  the  three  estates  from  encroaching  upon' 
the  province  of  the  other  two,  or  assuming 
the  authority  of  them  all.  When  once  they 
have  departed  from  the  great  constitutional 
line,  by  which  all  their  proceedings  should  be 
directed,  who-  will  answer  for  their  future  mo- 
deration ?  Or  what  assurance  will  they  give 
vou  (again  meaning  our  said  present  sovereign 
lord  the  king)  that,  when  they  have  trampled 
upon   their   equals,   they  vnll  submit   to  s 

superior?  Your  m (meaning  majesty) 

may  learn  hereafter,  how  nearly  the  slave  and 
tyrant  are  allied.    Some  of  your  council,  moro  - 
candid  than  the  rest,  admit  the  abandoned  pro- 
fligacy of  the  present  H— ^ —  of  ^— 

(meaning  House  of  Commons)  but  oppose 
their  dissolution  opOn  an  opinion,  I  confess  not 
veiy  unwarrantable,  that  their  successors  would 
be  equally  at  the  dbposal  of  the  treasury.  I 
cannot  persuade  myself  that  the  nfation  Will' 
have  i^rofited  so  little  by  experience.  But  if 
that  opinion  were  well  founded,you  (again  mean* 
ing  our  said  present  aovereign  lord  the  king) 
might  then  gratify  our  wishes  at  an  easy  rate, 
and  appease  the  present  clamours  against  your 
government,  without  oflering  any  material  in- 
jury to  the  favourite  cause  of  corruptioii .  Yon 
(again  meaning  our  sHid  present  soTerdgo  lord^ 
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the  king)  baTe  still  an  boDoorable  part  to  act 
The  affections  of  your  subjects  may  still  be  re- 
coTcred.  fiut  before  you  (again  meaning  our 
said  present  sovereign  lord  the  king)  subdue 
their  hearts,  you  must  gain  a  noble  victory 
over  your  own.  Discard  those  little  personal 
resentments  which  bare  too  long  directed  ^our 
public  conduct.  Pardon  this  man  the  remamder 
of  bis  punishment,  and  if  resentment  still  pre- 
vails, make  it  what  it  should  have  been  long 
wnce,  an  act,  not  of  mercy,  but  contempt.  He 
ivfll  soon  fall  back  into  his  natural  station,  a  si- 
lent senator,  and  hardly  aupportingthe  week- 
ly eloquence  of  a  news- paper.  The  gentle 
breath  of  peace  would  lea^e  him  on  the  sur- 
face, neglected  and  unremoved.  It  is  only  the 
tempest  that  lifts  him  from  bis  place.  Without 
consulting  your  minister,  call  together  your 
Brhole  council.  Let  it  appear  to  the  public  that 
you  can  determine  and  act  for  ^[ourseif.  Come 
forward  to  your  people.  Lay  aside  the  wretched 
formalities  of  a  k —  (meanm^  king)  and  speak 
to  your  subjects  with  the  spirit  of  a  man  and 
in  the  language  of  a  geptleman.  Tell  them 
YOU  (again  meaning  our  said  present  sovereign 
lord  the  king)  have*' been  fatally  deceived.  Tbe 
acknowledgment  will  be  no  disgrace,  but  rather 
an  honour  to  your  understanding.  Tell  them 
yovL  are  determined  to  remove  every  cause 
of  complaint  against  your' government ;  that 
jon  wiU  give  your  confidence  to  no  man  who 
does  not  possess  tbe  confidence  of  your  sub-' 
jects ;  and  that  you  (sgain  meaning  our  said 
present  sovereign  lord  the  king)  willleave  it  to 
themselves  to  determine,  by  their  conduct  at  a 
future  election,  whether  or  not  it  be  in  reality 
tbe  general  sense  of  the  nation,  that  their 
rights  have  been  arbitrarily  invaded  by  the  pre- 
sent H of  C (meaning  House  of 

Commons)  and  the  constitution  betrayed.  They 
will  then  do  justice  to  their  representatives  and 
to  themselves.  These  sentiments,  Sir,  (again 
meaning  our  said  present  sovereign  lord  the 
king)  and  the  stile  they  are  conveyed  in,  may 
be  offensive  perhaps  because  they  are  new  to 
you .  Accustomed  to  the  language  of  courtiers, 
you  measure  their  affections  by  the  vehemence 
of  their  expressions ;  and  when  they  only  praise 
you  indirectly  you  admire  their  sincerity.  But 
this  b  not  a  time  to  trifle  with  your  fortune. 
They  deceire  you,  Sir,  (again  meaning  our  said 
present  sovereign  lord  the  kin^)  who  tell  you 
that  you  (again  meaning  our  saia  lord  the  kmg) 
haye  many  friends,  whose  affections  are  found- 
ed upon  a  principle  of  personal  attachments. 
The  first  foundation  of  friendship  is  not  the 
power  of  conferring  benefits,  but  the. equality 
with  which  they  are  received,  and  may  be  re* 
turned.  The  fortune  which  made  you  (again 
meaning  our  said  present  sovereign  lord  the 
kin^)  a  king  (meaning  king)  forbad  you  to  have 
a  fnend.  It  is  a  law  of  nature  which  cannot 
be  violated  with  impunity.  The  mistaken 
p— e  (meaning  prince)  who  looks  for  friendship, 
will  find  a  favourite,  and  in  that  favourite  the 
rpin  of  his  affairs.  The  peoule  of  £— gl— d 
(meaning  Eogland)  are  loyal  to  the  House  of 


Ha~-ver  (meaning  Hanover)  not  from  a  ▼ain 
preference  of  one  family  to  another,  but  from 
a  conviction  that  the  establishment  of  that  la- 
mily  was  necessary  to  tbe  support  of  their  civil 
and  religious  liberties.  This,  Sir,  (again  mean- 
ing our  said  present  ^vereign  lord  the  kins^)  is 
a  principle  of  allegiance  equally  solid  and  ra- 
tional, fit  for  Englishmen  to  adopt,  and  well 
worihy  your  m  ■  y*s  (meaqing  majesty's) 
encouragement.  We  cannot  long  be  deluded 
by  nominal  distinctions.  Tbe  name  of  Stuart 
itself  is  only  contemptible ;-^armed  with  the 
sovereign  authority  their  principles  were  for- 
midable. Tbe  pnnce  who  imitates  their  con- 
duct should  be  warned  by  their  example ;  and 
while  he  plumes  himself  upon  the  security 
of  his  title  to  the  crown,  should  remember, 
that  as  it  was  acquired  by  one  revolution,  it 
may  be  lost  by  another.  Jimiua." — To  the 
great  scandal  and  dishonour  of  our  said  present 
sovereign  lord  the  king  and  of  his  administra- 
tion of  the  government  of  this  kingdom.  To 
the  great  scandal  and  dishonour  of  the  said  pre- 
sent House  of  Commons  of  this  kingdom ;  and 
also  to  the  great  scandal  and  disgrace  of  tbe 
said  principal  oiScers  and  ministers  of  our  said 
lord  the  king  employed  and  entrusted  by  our 
said  lord  the  king  in  the  managing  and  coo- 
ducting  the  weighty  and  arduous  affairs  of  this 
kingdom.  To  the  great  disturbance  of  tbe 
public  peace  and  tranquillity  of  this  kingdom. 
In  contempt  of  our  said  lord  the  king  and  his 
laws.  To  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending ;  and  also 
against  the  peace  of  our  said  lord  the  king 
his  crown  and  dignity.  And  the  said  Attor- 
ney-General of  our  said  lord  the  king  for 
our  said  lord  the  king  giveth  the  Court  here 
further  to  understand  and  be  informed,  that  tbe 
said  John  Almon  agaiu  disregarding  the  laws 
of  Uiis  kingdom,  and  tbe  public  peace,  good 
order  and  government  thereof^  and  most  unlaw- 
fully, seditiously,  and  maliciously,  contriving 
and  intending  by  wicked,  artful,  scandalous,  and 
malicious  suppositions,  allusions,  and  insinua- 
tions, to  disturb  tbe  happy  atate  and  public 
peace  and  tranquillity  of  this  kingdom,  and 
moat  insolently,  audaciously,  and  unjustly,  to 
asperse,  scandalise,  and  vilify  our  said  present 
sovereign  lord  the  king,  and  to  represent,  and  to 
cause  it  to  be  believ^,  that  our  said  lord  the 
king  bad,  by  his  measures  of  government,  lost 
the  affections  of  his  aubiects  in  that  part  of 
Great  Britain  called  England,  and  in  Ireland, 
and  in  his  dominions  of  America,  and  brought 
the  public  affairs  of  this  kingdom  into  a  most 
dbtressed,  disgraceful,  and  lamentable  atate 
and  condition.  And  also  most  unlawfully  and 
maliciously  contriving  and  intending  to  repre- 
sent and  cause  it  to  be  believed,  that  our  said 
lord  the  king  had  bestowed  promotions  and  fa- 
vours upon  his  subjects  of  that  part  of  his 
kinffdom  of  Great  Britain  called  Scotland,  in 
preference  to  his  subjects  of  that  part  of  Great 
Britain  called  England,  and  thereby  to  create 
groundless  jealousies  and  uneasinesses  in  bis 
migesty '•  subjecU  of  England  aforesaid.  And 
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alto,  most  unjustly  to  fepre sent,  and  to  cause  it 
to  be  bclief€d,  that  oar  said  lord  the  king  bad 
bestowed  proinotioDs  and  favours  upon  one  part 
of  bis  said  majesty's  army,  commonly  called 
the  guards,  in  pre^rence  to  another  part  of  his 
army,  commonly  called  the  marching  regi- 
ments, and  thereby  to  create  groundless  jea- 
lousies, uneasiness,  and  mutioy,  and  desertion, 
in  that  part  of  his  army  called  the  marching 
regiments,  and  to  bring  our  said  lord  the  kiog 
'  and  his  administration  of  the  government  of 
this  kingdom  into  the  utmost  dishonour  and 
contempt,  and  to  poison  and  infect  the  minds 
of  his  majesty's  subjects  with  notions  and  opi- 
nions of  our  said  lord  the  king,  highly  unwor- 
thy of  our  said  lord  thekiog,  and  of  that  pater- 
nal lore  and  concern  which'  he  has  always 
shewed  and  expressed  for  all  his  subjects,  as  if 
our  said  lord  the  king  had  unjustly  taken  a  part 
witl^  some  of  his  subjects  against  others,  and 
had  unjustly  prostituted  the  measures  of  his 
government  to  gfratify  personal  resentments, 
and  also  thereby,  as  much  as  in  him  the  said 
John  Almon  lay,  to  alienate  and  withdraw  from 
our  said  lord  the  kiog,  that  cordial  love,  alle- 
giance, and  fidelity,  ivbicb  every  subject  of  our 
said  lord  the  king,  should,  and  of  right  ought 
to  have  and  shew  towards  our  said  lord  the 
king.  And  also  as  much  as  in  him  the  said 
John  Almon  lay,  to  move,  excite,  and  stir  up 
(he  subjects  of  our  said  lord  the  king  to  insur- 
rection and  rebellion,  he  the  said  John  Almon 
afterwards  (that  is  to  say)  upon  the  said  first 
day  of  January,  in  the  10th  year  aforesaid,  with 
force  and  arms  at  the  pafisli  aforesaid,  and 
within  the  liberty  aforesaid,  in  the  said  county 
ofMiddlesex,  unlawfully,  wickedly,  seditiously, 
and  maliciously,  did  publish  and  cause  and 
procure  to  be  published  a  certain  other  scanda- 
lous, seditious,  and  malicious  libel.  In  ^vhrch 
said  last  mentioned  libel  of  and  conceniing  our 
said  lord  the  king  and  of  his  administration  of 
the  government  of  this  kinirdoin,  and  also  of 
and  concerning  the  public  affairs  of  this  king- 
dom are  contained  apnongst  other  thinc^s,  divers 
scandalous,  seditious,  and  malicious  matters, 
(that  is  to  say)  in  one  part  thereof  accordifig  to 
the  tenor  following :  **  When  you  (meaning our 
said  lord  the  king)  affectedly  renounced  the 
Dame  of  Englishman,  believe  me.  Sir,  (again 
meaning  our  said  lord  the  kin;;)  you  were  per- 
suaded to  pay  a  very  ill-judged  compliment 
to  one  part  of  your  subjects  at  the  expence  of 
another.  While  the  natives  of  Scotland  (mean* 
ing  that  part  of  Great  Britain  called  Scotland) 
are  not  in  actual  rebellion,  they  are  undoubt- 
edly intitled  to  protection ;  nor  do  I  mean  to 
condemn  the  policy  of  giving  some  encourage- 
ment to  the  novelty  of  their  aflections  for  the 
House  of  Hanover.  I  am  ready  to  hope  for 
every  thing  from  their  new  born  zeal,  and 
from  the  future  steadiness  of  their  allegiance. 
But  hitherto  they  have  no  claim  to  your  favour. 
To  honour  them  with  a  determined  predilec- 
tion and  confidence,  in  exclusion  of  your  £ng- 
fish  subjects  (meaning  the  subjects  of  our  said 
lord  the  king  in  that  part  of  Great  Britain 
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called  England)  who  placed  your  family,  and,' 
in  spite  of  treachery  and  rebellion,  have  sup- 
ported it  upon  the  th — ne  (meaning  throne)  it 
a  mistake  too  gross  even  for  the  unsuspecting 
generosity  of  youth.  In  this  error  we  see  a 
capital  violation  of  the  most  obvions  roles  of 
policy  and  prudence.  We  trace  it,  however, 
to  an  original  bias  in  your  education,  and  are 
ready  to  allow  for  your  inexperience."  And  ia 
another  part  of  the  said  last  mentioned  libel  ac- 
cording to  the  tenor  following :  "  it  is  not  then 
from  the  alienated  affections  of  I— 1 — d  (mean- 
ing Ireland)  or  A— r — a  (meaning  America) 
that  you  (again  meaning  our  said  lord  the  now 
king)  can  reasonably  look  for  assistance ;  still 
less  from  the  people  of  E — I — d,  (meaning 
England)  who  are  actually  contending  for  their 
rights,  and,  in  this  great  question,  are  parties 
against  you  (again  meaning  our  said  lord  the 
now  king)  you  (again  meaning  our  said  lord 
the  now  king)  are  not  however  destitute  of 
every  appearance  of  support:  you  (a$rain 
meaning  our  said  lord  the  now  king)  have  all 
the  Jacobites,  Nonjurors,  Roman  Catholics, 
and  Tories  of  this  country,  and  all  S — Ir— d 
(meaning  that  part  of  Great  Britain  called 
Scotland)  without  exception.*'  And  in  another 
part  of  the  said  last'mentioned  libel  acconling 
to  the  tenor  following :  **  From  the  uses  to  which 
one  part  of  the  army  (meaning  the  army  of  our 
said  lord  the  king)  has  been  too  fre^uentlv  ap- 
plied, you  (again  meaning  our  said  lord  the 
now  kiog)  have  some  reason  to  expect,  that 
there  are  no  services  they  would  refuse.  Here 
too  we  trace  the  partiality  of  your  (again  mean-  * 
ing  our  said  lord  the  king's)  understanding. 
You  (again  meaning  our  said  lord  the  king) 
take  the  sense  of  the  army  from  the  conduct  of 
the  guards,  (meaning  the  said  part  of  the  army 
of  our  said  lord  the  king  called  the  guards)  witli 
the  same  justice  with  which  you  (again  mean- 
ing our  said  lord  the  king)  collect  the  sense  of 
the  people  from  the  representations  of  the  mi- 
nistry. Your  marching  regiments  (meaning 
the  said  other  nart  of  the  army  of  our  said  lord 
the  king  called  the  marching  regiments)  Sir, 
(again  meaning  our  said  lord  the  now  king) 
will  not  make  the  guards  their  example  either 
as  soldiers'  or  subjects.  They  feel  and  resent 
as  they  ought  to  do,  that  invariable  undisiin- 
guishing  favour  with  which  |he  guards  are 
treated  ;  while  those  gallant  troops,  by  whom 
every  hazardous,  every  laborious  service  is  per- 
formed, are  left  to  perish  in  garrisons  abroad, 
or  pine  in  quarters  at  home,  neglected  and 
forgotten.  If  they  had  no  .sense  of  the  great 
original  duty  they  owtf  to  their  country,  their 
resentment  would  operate  like  patriotism,  and 
leave  your  cause  to  be  defended  b^  those  to 
whom  you  (again  meaniug  our  said  lord  the 
king)  have  lavished  ihe  rewards  and  honours  of 
their  profession.  The  pne^orian  bauds,  ener- 
vated and  debauched  as  they  were,  had  still 
strength  enough  ^o  awe  the  Roman  popa- 
lace:  but  when  the  distant  legions  took 
the  alarm,  they  marched  to  Rome  and 
gave  away  the  empire."  And  in  another 
SG 
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part  of  the  nid  last  mentioned  libel  aceofd- 
in^  to  the  tenor  folio  wing :  "  Yon  (again  mean- 
ing our  said  lord  the  noir  kintf)  ba?e  stilt  an 
honourable  part  to  act.  The  affections  of  jonr 
ful)ject8  may  still  be  recovered.  But  before  ^oa 
(again  meaning  our  said  lord  the  now  king) 
subdue  their  hearts,  you  (again  meaning  our 
said  lord  tbe  now  king)  must  gain  a  noble  tic* 
lory  over  your  own.  Discard  those  little  per- 
sonal resentments  which  have  too  long  di- 
rected your  public  conduct."  And  in  another 
^rtof  the  said  last  mentioned  libel  according  to 
the  tenor  following :  «  The  people  of  E— gl— d 

S leaning  England)  are  loyal  to  the  House  of 
a — ver  (meaning  Hanover)  not  from  a  vain 
preference  of  one  family  to  another,  but  from  a 
conviction  that  the  establisbmeot  of  that  family 
was  necessary  to  the  support  of  their  civil  and 
religious  liberties.  This,  Sir,  (again  meaning 
our  said  lord  the  now  king)  is  a  principle  of  al- 
^  legiance  equally  solid  and  rational,  fit  for  Eng- 
lishmen to  adopt,  and  well  worthy  your  m— y 's 
(meaning  majcsty^s)  encouragement.  We  can- 
not long  be  deluded  by  nominal  distinctions. 
The  name  of  Stuart  itself  is  only  contemptible ; 
—armed  with  the  sovereign  authority,  their 
principles  were  formidable.  The  prince  who 
imitates  their  conduct  should  be  warned  by 
their  example ;  and  while  he  plumes  himself 
upon  the  security  of  his  title  to  the  crown, 
should  remember,  that  as  it  was  acquired  by 
one  revolution,  it  may  be  lost  by  another. 

"  Junius." 
To  the  great  scandal  and  dishonour  of  our 
saiid  present  sovereign  lord  the  king,  and  of  his 
administration  of  the  government  of  this  king- 
dom. To  the  great  disturbance  of  the  public 
oeace,  order,  and  government  of  this  kingdom. 
In  contempt  of  our  said  lord  the  king  and  his 
bws.  To  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offlending ;  ana  also 
against  the  peace  of  our  said  lord  the  king  bis 
crown  and  dignity.  And  the  said  Attorney-Ge- 
neral of  onr  said  lord  the  king  for  onr  said  lord 
the  king  giveth  the  court  here  further  to  un- 
derstand and  be  informed,  that  he  the  said  John 
Almon  being  such  person  as  aforesaid,  and  far- 
ther most  insolently,  audacioujdy,  wickedly, 
and  maliciously  contriving  and  intending  as 
aforesaid,  and  the  sooner  fo  accomplish,  per- 
lect,  and  bring  to  effect  his  said  most  uolawfal, 
wicked,  and  seditious  purposes,  afterwards 
(that  is  to  say)  upon  the  8i|id  first  day  of  Ja- 
ttnary,  in  the  said  tenth  year  of  the  reign  of  our 
said  lord  the  king,  with  force  and  arms,  at  the 
parish  aforesaid,  within  the  liberty  aforesaid,  in 
the  county  aforesaid,  out  of  his  further  malice 
lowarda  our  said  lord  the  king,  and  to  his  ad- 
mipistration  of  the  government  of  this  king- 
dom, and  also  out  of  bis  further  malice  towards 
the  said  present  House  of  Commons  of  this 
kingdom,  a  certain  other  wicked,  scandalous, 
seditious,  and  malicioua  libel,  iotitled  The 
London  Mnseum  of  Politics,  Miscellanies,  and 
Literature— did  unlawfully,  wickedly,  sedi- 
tiously, and  maliciously  publish,  and  did  cause 
and  procure  to  be  published,  ia  which  said  libel 
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last  above  mentioned,  he  the  said  John  Almon 
hath  by  such  wicked,  lirtful,  scandalous,  and 
malicious  allusions,  suppositions,  and  insinua^* 
tions  as  afoi'esaid,  most  unlawfully,  wickedly 
and  maliciously  aspersed,  scandalized,  and  vili* 
fied  our  said  present  sovereign  lord  the  king, 
and  his  admioistration  of  the  government  of 
this  kingdom,  and  hath -thereby  as  much  as  in 
him  the  said  John  Almon  lay,  endeavoured  to 
bring  our  said  lord  the  king  and  hia  adminis- 
tation  of  the  government  of  this  kingdom  into 
the  ntmost  dishonour,  hatred,  and  contempt 
with  his  subjects,  and  to  poison  and  infect  the 
minds  of  his  majesty's  subjects  with  notions 
and  sentiments  highly  unworthy  of  our  saki  lord 
the  king.  And  hath  also  by  that  means  (as 
much  as  in  him  the  said  John  Almon  lay)  en- 
deavoored  to  alienate  and  withdraw  from  our 
said  lord  the  king,  that  cordial  love,  allegiance, 
and  fidelity  which  every  true  and  foithful  sub- 
ject of  our  said  lord  the  king  should,  and  of 
right  ought  to  bear  towards  our  said  lord  the 
kin^,  and  hath  also  by  that  means  (as  much 
as  m  him  the  said  John  Almon  lay)  at- 
tempted to  move,  excite,  and  stir  up  the  sub- 
jects of  our  said  lord  the  king  to  a  most  unna- 
tural insurrection  against  our  said  lord  the  king, 
and  in  which  said  libel  last  above  mentioned, 
he  the  said  John  Almon  hath  also  by  such 
wicked,  artful,  scandalous,  and  malicioua  allu- 
sions, suppositions,  and  insinuations  ss  afore- 
said, most  unlawfully,  wickedly,  and  malicious- 
ly traduced,  scandalized,  and  vilified  the  pre- 
sent House  of  Commons  of  this  kingdom,  and 
hath  most  audaciously,  wickedly,  and  falsely 
represented  the  said  present  House  of  Commons 
as  a  most  vile,  profligate,  abandoned,'  wick- 
ed, arbitrary,  venal,  and  detestable  set  of  men, 
and  hath  thereby  (as  much  as  in  him  the  said 
John  Almon  lay)  endeavoured  to  fill  acd  pos- 
sess the  minds  of  all  the  people  of  this  kingdom 
with  notions  and  opinions  of  the  present  House 
of  Commons  highly  unworthy  of  the  said 
present  House  of  Commons,  and  hath  also 
thereby  (as  much  as  in  him  the  said  John  Almon 
la^)  attempted  to  bring  the  said  present  House 
of  Commons  into  the  utmost  contempt,  hatred, 
scorn,  and  dislike,  and  by  that  means  to  weaken 
and  diminish  the  public  credit  and  authority  of 
that  House,  to  the  great  scandal  and  dishonour 
of  our  said  lord  the  king  and  of  his  administra- 
tion of  the  government  of  this  kingdom.  And 
also  to  the  great  scandal  and  dishononr  of  the 
said  House  of  Commons.  In  contempt  of  our 
said  lord  the  king  and  his  laws.  To  the  great 
disturbance  of  the  public  peace  and  traoquiHity 
of  this  kingdom.  To  the  evil  and  pemicioaa 
example  ot  all  others  in  the  like  case  offending. 
And  also  against  the  peace  of  our  said  lord  the 
king  bis  crown  and  dignity.  Wliereupon  the 
said  Attorney  General  of  our  said  lord  the 
king  who  for  our  said  lord  the  king  in  this 
behalf  prosecuteth  fot  our  said  ford  the 
king,  prayeth  the  consideration  of  the  court 
here  in  the  premises,  and  that  due  process  of 
law  may  be  awarded  against  him  the  said  John 
Almon  in  this  behalf,  to  make  him  answer  ta 
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our  said  lord  the  kioj^  toacbing  aod  conoemiDg 
the  premises  aforesaid. 

To  which  luformatioa  the  defendaot pleaded 
Not  Guilly** 

In  Eaiter  term  roUoirmg,  a  Special  Jury,  at 
the  instance  of  the  Attorney  General,  was 
strnck  in  the  Crown-office,  before  the  roaster ; 
anti  the  trial  was  appointed  for  Saturday,  the 
9d  day  of  June,  1770,  being  the  sittings  after 
term. 


*    Informations  for  publishioff   the   same 

Ciper  were  at  the  same  time  filed  against  Mr. 
enry  Woodfall  (the  original  printer  and  pub- 
lisher of  it)  in  the  Public  Advertiser  of  the  19th 
of  Deoeroher,  1769 ;  Mr.  John  Miller,  for  re- 
printing it  in  the  London  Evening  Post,  pub- 
lished in  the  evening  of  the  same  day  ;  Mr. 
Charles  Say,  for  reprinting  it  in  the  Gazetteer 
of  the  90lh  of  December,  1769;  Mr.  George 
Robinson,  for  reprinting  it  in  the  Independent 
Chronicle  of  the  same  day ;  and  Mr.  Henry 
Baldwin,  for  reprinting  it  in  the  St.  James's 
Chronicle  of  the  fllst  of  the  said  month.  And 
although  Mr.  Almon  did  not  sell  the  London 
Museum,  (which  is  a  monthly  masrazine)  con- 
taining the  said  paper,  tilt  the  Ist  day  of  Janu- 
ary, 1770,  (according  to  the  information)  yet 
he  was  brought  first  to  trial. 

Id  one  of  the  public  prints,  the  followini?  ob- 
servations were  made  on  the  Attorney -Gene- 
ral's conduct  in  this  trial,  and  the  sutiseouent 
trial  of  Mr.  Woodfall,  the  orii^ioal  publisher. 

'*  It  may  seem  extraordinary  to  some,  that 
upon  Mr.  noodfall's trial,  Mr.  Attorney-Gene- 
ral should  employ  the  greatest  part  of  his  ha- 
rangue in  a  justification  of  bis  own  conduct: 
what  had  the  jury  to  do  with  his  motives  P  and 
how  ridiculous  was  it  in  Mr  Attorney,  to  desire 
to  clear  up  bis  own  intentions  to  the  jury,  whilst 
he  was  instructing  them  to  pay  no  regard  to, 
and  to  have  no  consideration  of,  the  inteutioos 
ef  the  defendant. 

**  Besides,  Mr.  Attorney  does  not  tell  us  who 
bad  accused  him,  or  of  what  he  was  accused. 
It  is  my  business  to  supply  his  omission.  His 
own  dmscieoce  smote  tiim  for  the  trial  of  Mr. 
Aluioo.  Mr.  De  Grey;  member  for  Norfolk, 
the  Attorney  General's  brother,  had  impudently 
and  ignorantly  branded  the  electors  of  West- 
minster, for  their  petition  to  his  majesty,  as  se- 
ditious and  bate-bom  booksellers  and  me- 
chanics. Mr.  Serjeant  Glynn  defended  the 
electors,  and  reproved  Mr.  De  Grey  for  his  in- 
•olence.  [See  l6  New  Parliamentary  History, 
696.]  The  electors  of  Westminster  publicly 
returned  their  thanks  to  the  Serjeant,  and 
amongst  them  Mr.  Almon  was  strenuous  for 
these  thanks,  oerhape  the  most  strenuous,  be- 
cmae  he  must  be  sensible,  from  the  part  he  had 
before  taken  in  the  petition  to  the  throne,  that 
the  term '  base-bom  bookseller,'  was  especially 
aimed  at  him.  ^is  was  Mr.  Attorney  Gene- 
ral's motire  for  selecting  Mr.  Almon  from  the 
mtytlHMiglilieMlyMld  the  letter,  as  erery 
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neral, the  Solicitor  General,  Mr.  Morton,  Mr. 
Wallace,  Mr.  Dunnfng,  Mr.  Walker. 

SoUcitoTi, — Messrs.  Nuttall  and  Francis. 
Counul  for  the  DefendanU-^SLr.  Serjeant 
Glynn,  Mr.  Davenport. 

Solicitor, — Mr.  Marty  n. 

other  bookseller  had  done,  in  a  miscellaneous 
magazine,  after  it  had  appeared  in  all  the  new^ 
papers.  Mr.  De  Grey,  member  for  Norfolk, 
^  under  the  shelter  of  privilege,  pours  out  abust 
upon  an  English  elector,  for  exercising  hit 
franchise.  If  the  man  reaents  it  only  by  tell- 
ing  the  story,  and  retoraing  thanks  to  those 
who  defend  him,  his  brother,  Mr.  Attorney 
General,  by  yirtue  of  an  unjust,  assumed 
power,  takes  the  first  opportunity  to  ruin  him, 
ex  qffieiOt  by  filing  an  information.  Mr.  At- 
torney General,  no  doubt,  bad  another  motive 
for  wishiog  to  try  the  cause  ia  Westminster 
first,  before  the  original  publisher  was  tried  in 
Loadon.  The  juries  in  Westminster,  it  is  well 
known,  are  generally,  for  very  good  reasons, 
more  complaisant  to  the  court  than  the  Londoa 
juries:  even  the  foreman  of  Mr.  Almon'sjunf 
has  a  place-in  the  War-office.  On  Mr.  Almon'a 
trial,  the  Attorney  General  declared,  that  fa« 
aboold  certainly  have  tried  the  origuial  pub- 
lisher' first ;  that  he  wished  to  hare  done  so, 
and  was  only  prevented  by  an  affidavit  of  tli« 
sickness  of  the  original  publisher.*  Mr.  At- 
torney knew,  that  the  original  publisher  bad 
never  pleaded  sickness,  and  therefore  expecting 
now  that  this  falshood  would  be  objected  t« 
him,  pretended  not  to  know  the  name  of  th« 
man  be  was  now  tryinir»  luid  against  whom  h« 
had  himself  filed  the  intbrmation ;  he  calls  him 
Mr— what's  his  name  ?  W  hen  the  by-sUnders 

told  him  Woodfall, •*  Aye,  saya  he,  Mr. 

Woodfall."  This  trick  is  too  gross  to  be  ex- 
posed farther  than  by  relating  it. 

*^  Mr.  Attorney  General  iN-etended,  that,  » 
the  objeeu  of  prosecution,  he  endiearonred  to 
make  a  distinction,  and  to  pass  by  those  wh« 
were  poor,  or  had  large  families  of  children, 
&c.  Monstrous  declaration!  The  two  first 
persons  whom  he  brought  to  trial,  Mr.  Almon 
and  Mr.  Woodfall,  are  far  from  being  rich,  have 
fomilies  of  very  young  children,  the  support  of 
their  fomilies  depends  entirely  on  their  own 
daily  and  unremitting  industry  in  their  trade, 
their  places  cannot  be  filled  up  by  others,  and 
imprisonment  cutting  off  the  only  source  of 
their  supply,  must  make  them  poor  indeed. 

*  Sereral  persons  present  on  the  trial,  think 
this  part  of  the  Attorney- General's  speech  morn 
accurately  stated  here,  than  in  the  short-hand 
writer'a  notes.  But  the  editor  did  not  chose  tn 
alter  the  manuscript  However,  the  obvioot 
meaning  ia  the  same.  And,  if  it  is  wrong,  thn 
Attorney-General  may  easily  exculpate  him- 
aelf,  by  apnealiogto  the  notes  of  Mr.  Gurney^ 
who  took  this  trial  in  abort-band  for  the  Tret- 
Bury.    Orig,  Ed^ 
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Special  Jdrt. 

LeMutrd  Hone,  of  daeeii  Aone-ttraef ,  eiq. 
Herbert  Mackworlh,  of  Cafendisb-tqoare,  aq. 
Jobo  AoderKNi,  of  Hearietta-itreet,  Caveiidisb- 

iquarp,  esq« 
John  Gould,  of  HaH-street,  esq. 
Josiab  Holford,  Soiilbampton-row,  esq. 
Christopb^r  Lpthieolier,  of  tbe  same,  esq. 
Itobert  Caiy,  of  Hampstead,  esq. 
Gerrard  Howard,  of  the  same,  esq. 
Benjamin  Booth,  of  lincoln's  loD-fieMs,  es^. 
George  Kent,  of  Teddington,  esq. 
Edward  Lofibond,  of  Uamptofiy  esq. 

Talesman.^ 
Joba  StUlwell,  com-cbaodJer,  of  Russell-street. 

Mr.  Walker  opened  by  readiog  tbe  record. 

After  bim,  Mr.  Attorney  Cen€rai{De  Grey) 
proceeded  as  follows : 

May  it  please  your  lordship,  aod  yoo  gentle- 
IMD  of  tbe  jury.  I  have  thoogbt  it  my  duty 
to  briu|r  before  yon  a  pubiication  of  this  libel, 
a  poUicatioD  which  I  belioTe  wouM  be  |»ermit- 
tcd  in  DO  civilized  country  in  tbe  world,  to  pass 
unnoticed  or  unpunished.  Tbe  laws  of  tbis 
eonntry  protect  its  inhabitants,— tbe  charactei-  of 
etery  subject ;  tbe  public  peace  requires  it.  In 
proportion  as  men's  characters  rise  in  tbe  world, 
and  are  fixed  with  public  government,  the  de<- 
iamatory  writings  affecting  their  characters 
and  conduct,  tend  still  more  to  break  the  public 
peace,  which  is  inUmately  connected  with  their 
conduct.  But  tbe  great  orders  of  tbe  sUte, 
and  tbe  majesty  of  the  throne,  can  never  be  tbe 
subject  of  detraction  of  libels,  without  injuring 
tbe  public  peace  in  tbe  greatest  degree,  with- 
out breaking  those  bonds  which  tie  men  toge- 
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*'  Mr.  Attorney  General  declared  upon  bia 
honour  as  a  man^  that  he  had  no  motive  to 
urge  him  against  any  particular  publisher. 
Conoe  forward,  and  tell  the  world,  upon  what 
notive  Mr.  Almon  was  singled  out,  and  upon 
what  principle  of  justice  be  was  tried  first,— 
lor  selling  only. 

**  Mr.  Attorney  General  said,  as  for  who  was 
the  author  of  Junius,  that  he  could  by  no 
■Mns  discover,  that  remained  an  impenetrable 
•acret.  Mr.  Attorney  General  never  demand- 
ed tbe  name  of  tbe  author.  He  does  not  wish 
to  prosecute  the  author.  He  folloa^s  lord 
Mansfield's  pbin  of  prosecutiDg  publishers  and 
booksellers  6nly.  His  lordship  has  frequently 
recommended  tbis  method,  even  from  tbe 
bench.  He  knows  that  publishers  and  book- 
aellers  onljr  exercise  a  trade,  and  have  no  other 
motives  or  intentions  than  to  procure  tbe  emo- 
luments arisiog  from  their  trade.  Multiply 
therefore  proeecotMns  on  the  trade,  and  yod 
Will  efieetually  stop  publication."    Orig.  Edit. 

•  Only  eleven  oftheSpecialJnry  attending, 

tbe  Court  were  obliged  to  have  recourse  to  the 

^  *ury,  and  tbe  name  of  the.above 

IS  drawB  out  of  tbe  box,    Orig. 


ther,  aod  exciting  the  sobjeds  to  aeditioD.  The 
charg^e  that  is  brought  acainst  the  defendant 
with  rejrard  to  this  publication,  contains  two 
propositions :  the  one,  thst  tbe  publication  con- 
cerns the  king ;  bis  administration  of  govern- 
ment ;  of  public  aflbirs  of  the  nation  ;  the 
great  oflieers  employed  in  government;  and 
tbe  members  of  toe  House  of  ComiBons.-i-Il 
likewise  contains  another  proposition,  that  tbe 
defendant  published  tlii*  writing. — ^These  are 
the  two  pointa,  which  it  is  necessary  for 
those  who  support  the  information,  to  prove  to 
your  satisfaction,  and  that  is  all  that  ia  oeess- 
sary  for  tbem  to  do.  In  tbis  particular  in- 
stance, there  is  perbaps  lees  necessity  to  trou- 
ble yoo  much,  because  the  author  of  this  paper 
has  left  very  little  to  insinuation  or  snggestioo: 
the  mode  and  ahape  in  which  libels  are  written, 
don't  in  any  instance  vary  tbe  offence  of  figa* 
rative  expression,  which  is  as  intelligible  mm  a 
simple  one.— Ironical  expressions  wiU  describe 
and  express  tbe  intention  of  the  writer  or 
sp^er,  as  clearly  and  plainly  aa  direct  ones. 
Whether  tbey  do  so  or  not,  where  they  are 
ironical  or  figurative,  depends  upon  your  con- 
sideration, from  the  circumstances  of  the  case, 
and  tbe  evidence  that  is  laid  before  you.  If 
there  are  asterisms,  initial  letters,  or  termina- 
tbns,  tbey  may  throw  no  disguise  on  tbe  roeaa- 
ing ;  if  tbey  do,  they  disappoint  the  inteotioa 
of  the  writer ;  nor  are  courts  of  justice  so  pre- 
cariously formed,  to  mistake  the  meaning  of 
what  ail  tbe  rest  of  the  world  would  luder- 
stand  ;  and  to  abut  their  eyes  against  that, 
which  is  phun  to  every  body  else.  All  that  I 
have  to  do  at  present,  will  be  to  f hew,  that  tbe 
expressions  used  in  this  paper,  do  ooncem  tbe 
king;  bis  administration  of  government ;  the 
public  affairs  of  the  nation;  tbe  menibers 
of  the  House  of  Commons ;  and  the  public 
officers  of  state. — In  order  to  shew  tbu,  it  will 
be  necessary  to  mention  to  you,  aome  tew  of 
those  passages,  tbe  whole  of  which  yon  have 
heard  already ;  and  I  think  that  it  is  impooable 
for  any  man  to  doubt  a  moment  about  the 
meaning  of  the  writer,  and  the  application  of 
the  expressions  which  he  has  used.  That  I 
may  be  sure  I  do  not  err,  aod  put  a  atronger 
sense  on  the  words  than  the  writer  himself  has 
used,  I  will  endeavour  as  far  as  1  csn,  in  the 
passages  thst  are  alluded  to,  to  mention  tbe 
very  terms  of  tbe  paper.  Can  any  man  doubt, 
what  was  the  meaning  of  the  writer  of  this 
paper,  when  he  says,  "  I  ara  speaking  of  tbe 
errors  of  his  education,  the  pernicious  lessons 
of  his  youth,  the  partiality  of  bis  undevstaod* 
ing  ;"  *and  which  understanding  in  another 
place  he  says,  **  be  has  not  in  one  muioeal 
of  his  life  consulted ;  that  be  waa  never  ao« 
quainted  with  the  language  of  troth,  till  ha 
heard  it  in  the  complaints  of  his  people ;  that 
be  bad  descended  to  take  a  share  in  tbe  inle« 
rast  of  particular  persons,  and  in  the  fttal  o^a- 
lignity  of  their  passions :  he  calls  upon  bim  to 
bear  with  firmness  bis  own  pMaions  nod  pr^o- 
dices  of  personal  resentment,  with  which  ho 
has  directed  his  public  coQ4nst»  0|i4  ho  openly 
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charcres  biiD  with  ft  coDtinual  yiolattoo  of  the 

I  will  oot  take  up  your  lime  to  prove  to  you 
the  application  of  these  ezpressioos  to  the  kioff, 
because  I  will  not  do  your  understaodiogs  the 
discredit  to  suppose  you  haTe  a  moment's  doubt 
upon  that. — When  be  speaks  of  the  great  as- 
sembly of  the  nation,  he  says  they  are  people 
who  consider  their  duty  to  the  crown »  being 
representatives  of  the  people,  as  their  first 
obligation,  and  he  arraigns  them  of  venality. 
When  he  speaks  of  the  public  ^affairs  of  the 
kingdom,  he  says,  <*  that  England  was  sold  to 
France,  and  that  the  king  at  the  same  time 
waa  betrayed ;  that  he  was  sacrificed  to  the 
passions  and  prejudices  of  others ;  that  the  mi- 
nisters have  reduced  him  to  such  a  situation, 
that  he  can  neither  do  wrong  without  ruin,  nor 
nght  without  affliction ;  the  Irish  are  plunder- 
ed and  oppressed ;  the  king  has  united  with 
his  servants  against  the  Americans,  whose  af- 
fections are  all  united ;  the  English  are  actu- 
ally contending  for  th^r  rights,  and  are  par- 
ties against  him  in  the  quaiTel." — ^These  are 
some  of  those  public  aflbirs  which  he  thus  re- 
vileSy  traduces,  and  misrepresents  :  and,  as  if 
this  were  not  enough,  he  endeavours  to  set  in 
oppoeition,  to  dis- unite,  and  to  irritate  and  set 
ag^nst  each  other,  the  different  dominions  be* 
longing  to  the  crown—- different  denominations 
and  descriptions  of  men  in  the  same  dominions, 
and  different  parts  of  the  same  professions  in 
the  same  nation ;  he  bids  a  part  of  the  army 
feel  and  resent  that  they  are  perishing  in  gar- 
risone,  or  pming  in  quarters,  neglecteil  and 
forgotten,  if  one  should  ask  one's  self,  what 
could  be  the  motive  of  this  man,  and  to  what 
puruoM  was  all  this  ?  could  he  thus  m?an  to 
apply  these  expressions  to  the  public  affairs  of 
the  kingdom— to  the  House  of  Commons—- to 
the  king's  ministers-— to  the  sovereign  himself? 
Why  should  he  do  itf^Whatthe  motive?— 
Who  is  he?  produce  him!  perhaps  we  may 
goeas ! — but  there  is  no  country  in  the  world, 
that  does  not  at  some  times  (and  no  country 
more  likely  in  the  world  than  a  country  of  free 
liberty  to)  produce  men  who  act  from  various 
motives;  their  mtttives  are  different  to  those 
who  are  to  judge  of  their  actions;  their  actions 
are  what  are  to  decide  on  their  conduct.—. 
Whether  the  anonymous  writer  of  this  paper* 
and  thobc,  who  by  publishing  support  him,  act 
from  any  desperate  situation  of  their  fortune*— 
from  any  malignity  of  heart — ^from  any  per- 
verseness  of  understanding — from  a  low  and 
contemptible  ambition  of  being  dishonourably 
distinguished — whatever  the  meaning  may  be* 
that  is  not  now  material  for  your  consideration. 
--It  is  sufficient  that  there  may  be  such  men 
in  the  world — ^the  question  now  before  you  is, 
whether  there  is  now  such  a  man  ?  the  pre- 
sent question  is  whether  the  man  now  com- 
plained of,  has  actually  published  this  psper  ? 
but  if  his  views  are  to  lie  considered,  if  he  bad 
thus,  as  he  hoped,  dis-united  every  part  of  his 
m^esty's  dominions,  and  left  them  abandoncil 
and  deserted :  what  follows,  (if  it  wi»  ftOt  from 
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the  impossibility  of  any  man's  couoeiving  the 
least  foundation  for  what  was  said)  should  ra- 
ther  be  suppressed  than  repeated  :-rSay  to  what 
all  this  tends  !  see  how  undisguisedly,  how 
expressly,  and  in  words  he  has  presumed,  afler 
he  has  disunited  and  provoked  the  people,  to 
provoke  and  irritate  the  sovereign;  he  says, 
**  the  circumstances  to  which  you  are  reduced, 
admit  of  no  compromise  with  the  English  na- 
tion ;  all  qualifying  measures  will  disgrace  you 
more  than  open  violence;  supposing  it  pes* 
sible  that  no  fatal  struggle  should  ensue,  Vou 
determine  at  once  to  be  unhappy  ;  for  an  Eng- 
lish king  hated  or  despised,  must  be  unhap* 
py." — This,  said  of  a  man,  such  a  man,  that 
there  is  not  one  among  us,  whose  heart  would 
not  glow  to  think,  that  he  had  Buch  a  son,  or  such 
a  father ! — **  It  is  barely  possible  that  a  fatal 
struggle  should  not  ensue !"  it  is  but  a  supposi-. 
tioo !  It  is  but  a  possibility  !  What  is  that  fatal 
struggle  but  sedition,  or  a  civil  war?  and  if 
that  does  not  happen,  then  you,  a  hated  and 
despised  king,  must  be  unhappy  ; — *'  but  if  they 
should  no  longer  confine  their  resentment  to  a 
submissive  representation  of  Wrongs ;  if,  foU 
lowing  the  glorious  example  of  their  ancestors, 
they  should  no  longer  appeal  to  the  creature  of 
the  constitution,  but  to  that  high  being  who 
gave  them  the  rights  of  humanity,  and  whose 
gifts  it  were  sacrilege  to  surrender ;"— so, 
then,  the  subject  has  sustained  wrongs ;  their 
righu  have  been  violated  ;  it  was  glorious  in 
our  ancestors  to  stand  against  the  crown,  when 
they  had  received  wrongs,  and  their  rights  were 
viomted !  then,  it  is  glorious  not  to  appeal  to 
the  sovereign,  the  creature  of  the  constitution, 
but  to  that  high  being,  who  gave  them  the 
rights  of  humanity — here  he  closes  it ;  ^*  it  is 
not  merely  treachery,  it  is  not  perfidy,  it  is 
not — ^but,  it  is  sacrilege,  to  surrender  those 
rights  which  have  been  thus  injured  ;" — but, 
as  if  this  would  not  do,  he  reminds  him  of  th^ 
Stuarts,  and  bids  him  remember,  thst  as  tho 
crown  was  acquired  by  one  revolution,  it  may 
be  lost  by  another.— And  as  if  that  was  not 
enough,  having  said  that  the  rights  of  the  subr 
ject  were  violated,  and  their  wronga  tbua  ne^ 
lected,  he  concludes  the  whole,  by  declaringi 
that  the  ^oglish  dare  openly  assert  their  rights, 
and  in  a  just  cause — a  just  cause  is,  where  they 
are  sustaining  public  wrongs,  and  their  rights 
are  violaud,  then  the  English  are  to  meet,  ami 
are  ready  to  meet. 

This  is  the  language  of  this  psper,  this  is  the 
style  of  this  desperate  man— the  defendant  ii 
charged  with  publishing  it — What  defence  cao 
be  anticipated?  What  can  we  suggest  to  our*> 
pelves  to  be  the  ground  upon  whii-h  any  do* 
fence  can  be  made  to  this  information  ?  ff  it  js 
said,  that  the  defendant  is  not  the  author ;  ift 
then  the  author  only  to  be  punished  ?  Is  a  auui 
who  writes  criminal,  and  be  who  disseminatea 
the  poison,  innocent?  What  signifies  all  thA 
writers  in  the  worid,  if  they  are  confined  t» 
their  garrets,  and  can't  find  publishers  ?  they 
may  write  to  eternity,  and  notwitlistanduig  all 
their  m^ligoity  |bay  will  do  no  damige.    !•#!» 
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persuaded,  that  the  man  who  iotrodaces  to  the 
pablic  the  paper  first  written,  is  full  as  Crimi- 
nal  as  the  writer.  You  will  then  affect  the 
liberty  of  the  press !— The  liberty  of  the  press 
is  as  sacred  as  the  constitution  itself,  and  is  an 
essential  part  of  it,,  so  is  my' liberty  to  mo?e  as 
I  please,  to  say  what  f  thiok,  and  to  act  as  I 
think ;  bat  I  must  not  employ  my  tongue,  my 
band,  nor  svford,  to  the  prejudice  of  another 
man ;  nor  most  you  use  your  trade  to  the  pre- 
judice of  another  man ;  but  he  is  not  the  first 
publisber  perhaps!  the  first  paper  was  pub- 
lished on  the  19th  of  December— this  was  ad- 
Tertiseil  a  few  days  afterwards,  and  published 
and  sold,  1  believe,  on  the  1st  or  2nd  of  January, 
1770.  It  is  not  in  the  power  of  any  officer, 
whose  duty  it  is  to  briug  into  execution  the 
pablic  laws,  to  impeach,  or  to  arraign  ofiences 
of  this  sort  during  the  intervals  of  the  terms : 
or  when  no  grand  jury,*  or  courts  are  sitting: 
I  thought  it  my  doty,  and  I  think  1  should 
have  deserved  to  have  forfeited  much  mora 
Jhan  my  ofiice,  if  1  had  been  wanting  in  it. 
With  as  muoh  dispatch  and  expedition  as  1 
could,  1  thought  nt  to  take  public  notice  of 
these  poblioations.f  I  t>elieve  there  is  one 
— Illness  has  been  the  occasion  of  his 


*  The  Westmmster  grand  jury,  before 
whom  this  matter  was  properly  cognizable 
(the  defendant  living  in  Wesiminster)  ^at  on 
Wednesday  the  3rd  of  January,  and  continued 
aittipg  the  4th,  6th,  and  6th  days  of  the  same 
month,  all  which  were  within  a  few  days  after 
the  pablication.    Orig,  Ed, 

f  The  whole  of  thia  assertion  is  utterly  false. 
The  paper  was  published,  or  rather  the  London 
Museum,  containing  the  paper,  waa  sold  at 
Mr.  Almon's,  on  the  1st  day  of  January,  1770, 
and  a  bill  of  indictment  might  have  been  pre- 
ferred against  him  to  the  grand  jury  of  West- 
minster, by,  and  before  whom  this  matter  was 
properly  c(yntzable,  on  the  Srd,  4th,  6th,  or 
6th  days  of  that  month,  for  upon  each  of  those 
days  that  grand  jury  was  sitting,  which  would 
have  been  **  taking  public  notice  with  aa  much 
dispatch  and  exTOdition  as  be  oonld,"  and 
would  have  been  likewise  the  regular  and  legal 
mode  of  proceeding.  But  the  fkct  is,  Mr. 
Attorney- General  did  not  chose  to  prefer  a  hill 
of  indictment  to  the  grand  jury.  He  knew 
very  vrell  that  every  syllable  of  the  offensive 
paper  was  true,  and  he  was  afraid  the  grand 
jary  would  enquire  into  the  motives  of  this  par- 
ticular prosecution,  as  well  as  into  the  contents 
and  veracity  of  the  paper  itself.  The  grand 
jury  are  sworn  *  to  diligently  enquire  snd  true 
presentment  make,'  and  not  to  find  against  any 
person  for  haired  or  malice.  And  the  paper 
being  notoriously  true  and  the  prosecution  ap- 
parently malicious,  he  durst  not  trust  the 
charge  with  a  grand  jury.  But  he  waited  in 
■ecret  till  Hilary  term,  which  did  not  begin 
till  the  SSrd  day  of  January,  1770,  and  then 
filed  an  information,  not  in  consequence  of  a 
motion  made  in  opeu  court,  but  privately,  that 
it,  ta  offktOf  in  the  Crown-offioe.    Orig.  Ed, 


not  being  brought  to  a  trial  now— Others  are 
now  depending.*  This  |ierson  published  this 
paper. — I  would  not  aggravate  on  one  side,  or 
extenuate  on  the  other :  I  only  meanio  explain. 
The  paper  had  been  published  10  or  II  days 
before  this  was  published.  I  do  verily  believe 
there  was  not  a  man  in  the  kingdom  (I  am 
snre  not  an  honest  man  in  the  kingdom)  who 
read  it,  that  did  not  take  offence  at  it, — the  ex* 
clamation  of  mankind  againat  it  was  general ; 
yet  in  that  situation  it  was  pubKsbed  by  the 
now  publisher.  1  mention  these  eircumstaocea 
to  excuse,  or  rather  to  explain  the  conduct  of 
those  who  have  carried  on  these  prosecatioiis. 
The  facts  I  have  mentioned  will  be  proved — It 
remains  then  for  you  not  to  punish,  for  that  is 
not  the  present  subject,  but  to  enquire  whether 
.he  defendant  has  committed  this  crime  or  not. 

William  Bibhim  sworn. 
Examined  by  Mr.  Sol.  Gch.  (Tbmrh»w.) 
Do  you  know  Almon's  shop  in  Piccadillj  P 
—I  do  ;  a  bookseller'a  shop. 

Did  you  at  any  time  buy  any  paper  there  or 
not  r— I  did. 

*  With  an  aflected  air  of  sincerity,  there  is 
great  art  in  this  passage,  which  indeed  cannot 
be  made  appear  so  strongly  upon  paper,  as  it 
did  by  the  emphasis  in  speaking.  By  the  words 
«  one  person,'  and  *  others  are  now  depending,' 
Mr.  Attorney  could  not  possibly  mean  any  tiling 
but  the  original  publisher,  and  the  re- publishers. 
Now  the  fact  is,  that  here  again  he  inusi  know, 
be  was  advancing  a  falsbood  in  which  he  could 
have  no  other  deaign  but  to  deceive  the  jury  s 
it  being  very  natural  for  the  jury  to  ask  one 
another.  Why  is  this  man  brouglit  to  trial  be- 
fore tlie  original  publisher  P  The  Attorney  •Ge- 
neral, with  great  caution,  takes  care  to  satiafy 
them  upon  mat  head.  He  gives  them  to  un- 
derstand, that  the  ori^nal  publisher  is  ill,  and 
for  that  reaaon  his  trial  has  been  postponed. 
The  baseness  of  this  part  of  thebusineaa  wonld 
exceed  the  possibility  of  belief,  were  not  many 
persons  well  acquainted  with  the  notoriety  of  it. 
The  real  troth  ia,  the  original  publisher  was  not 
ill.  On  the  contrary,  he  was  in  perfect  heahb, 
and  atteMed  upon  tots  very  trial,  m  consequence 
of  a  subpceoa  on  the  side  of  the  prosecution,  of 
which  the  Attorney  General  ooold  not  be  igno- 
rant ;  and  thesnbpmna  was  so  particular,  that 
by  a  note  on  the  back  of  it,  he  waa  ordered  to 
bring  with  him  the  original  copy  of  the  adver- 
tisement of  the  London  Mtisenm,  inserted  in  his 
paper.  What  purpose  the  origioal  copy  of  the 
advertisement  was  intended  to  answer,  it  is  im- 
possible to  say,  as  the  printer  was  not  exa- 
mined. But  the  advertisement  was  shewn 
about  to  several  persons,  and  it  appeared  by  a 
note  at  the  bottom  of  it,  to  have  been  inserted 
in  his  paper,  by  the  order  of  Mr.  J.  Miller,  the 
publisher  of  the  London  Moseiiin.  Like  suh- 
pcenas  were  alao  sent  to  the  publishers  of  the 
Gazetteer  and  St.  James's  Cnronicle,  b«l  the 
Attorney  General  did  not  think  proper  tn  exa- 
mine any  of  them.    Orig,  Ed, 
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What  did  you  buy  f--»Th«  London  M uieum. 
(Produced  in  court ;) 

It  that  the  tery  book  you  bought?— Yet ; 
it  it. 

What  day  did  you  boy  it  ?— On  the  fint  of 
January. 

Serj.  Glynn,  Be  to  goo<1  at  to  let  us  know 
who  yon  are  f-^Bibhint,  I  am  a  metteoger 
to  the  prest. 

(The  Paper  wat  here  read.) 

Sol,  Gen,  1  thai!  call  a  witnett,  in  order  to 
abew,  that  Almon  wat  one  of  the  original  pub- 
lithert ;  or,  one  of  the  persout  to  whom  the  at- 
tention of  the  public  wat  called  in  that  cha- 
racter. 

Serj.  Glynn  to  Bibbim,  You  are  a  met- 
tenger  to  the  press,  please  to  tell  ut  what  that 
office  it? — It  It  my  business  to  buy  all  politi- 
cal paniphlett. 

Have  you  a  talary  for  that  purpose  ?— There 
it  a  talary  annexed  to  that  office. 

Then  without  any  direction  whatever,  when 
a  political  pamphlet  comet  out  you  are  to  buy 
it?— Yes. 

Yon  looked  upon  thit  at  a  political  pamph- 
let?—Yet:  I  did. 

Did  you  buy  all  the  Museumt  that  were 
published,  or  only  thit  ?— I  bought  them  of  the 
publisher  mentioned  in  the  advertiteroent :  I 
have  a  standing  order  ;  and  ne?er  wait  for  di- 
rection. 

Do  you  buT  all  magazinet  and  pa  pert  which 
come  out  ? — If  any  thing  particular  it  adver- 
iited  to  be  publithed  in  them^  then  I  buy 
them. 

1  believe  Junius  wat  advertited  in  all  the 
magazinea :  did  you  buy  all  the  magazbet?— - 
J  believe  you  are  mittaken.* 

Then  the  fact  it,  you  (did  not  buy  all  the  ma- 

«  The  I  witnett  takes  at  great  a  latitude  as 
the  Attorney  General.  The  letter  of  Junius, 
for  the  selling  of  which  the  witness  informed 
against  the  defendant,  was  printed  in  most  if  not 
aU  the  magazinet,  puUithed  in  London  on  the 
Itt  day  of  January,  1770.  The  fact  of  the 
publication  of  thete  periodical  pamphlett  it 
nnqnetlionable.  The  publishert  of  them  are 
pot  men  who  act  in  the  dark,  or  who  hve  at  if 
they  were  afraid  to  be  known.  Their  names 
and  placet  of  abode  are  affixed  to  their  books. 
Sometimet  it  happent  that  other  booktellert' 
namet,  betidet  the  real  publishert,  are  placed 
in  the  advertitementt,  but  the  first  name  is  al- 
ways that  of  the  real  publisher;  if  the  word 
*  publisher'  may  be  permitted  to  He  understood 
in  the  usual  and  general  accepted  senae.  In- 
deed, where  there  is  no  publisner's  name  to  a 
book  or  pamphlet,  or  where  the  name  is  fioti* 
tiout,  it  may  be  right  to  deem  -the  first  man  a 
publisher,  who  may  be  found  selling.  But 
common  sense  revolts  at  the  idea  of  prosecuting, 
and  the  first  too !  a  teller  only  ;  when  the  real 
printer  and  publisher  may  be  easily  com^  at! 
0rig.  Kd, 
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gaxloea?— I  bought  all  that  I  knew  were  pub* 
Bshed  by  him.** 

I  woiud  be  glad  to  have  it  underttood,  whe* 
ther  what  you  do,  it  done  from  the  idea  you 
have  of  the  duty  of  your  office,  or  whether 
you  are  to  directed  ?— From  the  idea  of  the 
duty  of  my  office. 

Have  you  kept  them  ever  since  ? — I  deliver- 
ed them  to  Mr.  Fiancis — and  he  delivered 
them  to  me  again. 

How  did  you  know  it  again  ?— I  marked  it, 
and  know  it  to  be  the  same. 

You  have  a  salary  for  your  office  ? — I  am 
only  an  acting  messenger. 

Did  you  buy  the  London  Magazine?! — I 
did  not. 

Whom  did  you  buy  it  of? — The  young  man 
in  the  shop ;  I  asked  for  the  London  Museum, 
and  he  delivered  it  to  me. 

Nathamel  Crowder  sworn. 
Examined  by  Mr.  Morton, 

Did  you  buy  any  London  Museum,  and 
when  at  the  defendant's  shop  in  Piccadilly  ?— . 
1  did ,  this  is  it — (producing  it,  and  the  news- 
paper produced) 

Is  that  the  advertisement  of  the  London 
Museum  ?— It  is. 

Is  it  that  which  gave  riftetoyour  buying  the 
paper?— Yes,  it  was. 

Lord  Mantfield.  It  is  capable  of  proof,  if  the 
defendant  put  it  in. 

Mr.  Morton,  The  last  witness  said  that  ha 
bought  all  papers  of  the  political  kind. 

iXrd  Mumjicld,  To  that  he  has  given  a 
proper  answer. 

Mr.  Davenport,  What  are  you? — Crowder* 
I  supply  the  gentlemen  of  the  Treasury  with 
all  political  daily  publications. 

Then  you  are  a  sort  of  messenger,  employed 

*  There  wat  a  report,  which  thit  evidence 
teems  to  confirm,  that  informatioot  were  drawn 
against  the  defendant,  for  selling,  on  the  firti 
day  of  January,  1770,  the  Freeholder's  Maga- 
zine, and  the  Town  and  Country  Manzine, 
each  containing  Junius's  letter;  whicli,  pro- 
bably this  evidence  bought  at  his  shop  the 
same  morning. — There  is  not  a  doubt,  that  some 
copies  of  almost  every  monthly  magazine  ara 
sold  at  the  shop  of  every  bookseller  in  the  king- 
dom ;  but  can  it  be  right,  or  is  it  reconcilable 
to  any  princiule  of  justice,  that  a  man  should 
be  prosecuted  for  only  selling  a  book  in  the 
course  of  his  trade,  which  baa  been  printed 
and  published  with  impunity,  by  another, 
whose  name  is  mentioned  upon  the  title  psge? 
If  the  principle  upon  which  such  a  partial  pro- 
secution it  instituted,  be  good,  then  the  mmit- 
ter,  or,  which  is  the  tfame  thing,  the  king's 
Attorney  General,  who  always  acts  by  bis  di- 
rections, can  at  any  time  prevent^any  particular 
bookteller  from  following  his  trade,  and  by  thai 
meaM  ruin  him.    Orig,  Ed. 

t  Junius's  letter  was  in  the  London  Mtga* 
sine.    Orig.Ed. 
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by  the  Treasury  to  select  all  the  papers  they 
direct  you  to  get  ?^Yes. 

You  don't  know  any  thing  of  the  bookselling 
trade f— No;  1  do  not. 

Did  they  direct  yoa  to  go  to  any  particular 
shop?— No.* 

Who  delivered  that  pamphlet  to  yon  at  the 
shop  P— A  young  man ;  1  cannot  tell  who  be 
was. 

What  did  yon  ask  for?— I  asked  for  the 
London  Museum,  and  somebody  gave  me  one. 

Seijeant  Glynn.  May  it  please  your  lordship, 
and  vou  gentlemen  of  the  jury,  to  farour  me 
in  toe  present  cause  in  behalf  of  Mr.  Almon : 
and  gentlemen,  out  of  the  concern  that  I  have 
Ibr  my  client  Mr.  Almon,  it  gives  me  a  peculiar 
satisfaction,  that  a  cause  of  this  nature,  affect- 
ing him  so  greatiT,  comes  to  be  tried  by  gen- 
tlemen of  ^our  cnaracter.  Gentlemen,  Mr. 
Almon  is  singled  out  for  a  prosecution,  as  the 
publisher  of  a  paper,  contained  in  a  certain 
pamphlet  that  comes  out  monthly,  and  is  called 
a  Museum — ^for  the  publication  of  a  paper  that 
hath  singly  appeared  in  all  newspapers  that 
ha?e  been  published.  The  original  publisher 
well  known,  and  avowing  himself.  I  should 
have  thought  that  Mr.  Almon,  upon  the  evi- 
dence of  a  man,  who  calls  himself  a  mes- 
senger to  the  press  (an  office,  that  should 
have  expired  with  that  odious  system  of  laws) 
-^upon  the  evidence  of  that  man,  finding  this 
book  upon  a  stall,  or  delivered  to  him  bv  a  boy 
in  the  shop,  that  Mr.  Almon  should  now 
struggle  against  being  convicted  of  an  offence, 
which  would  bring  upon  him,  undoubtedly, 
▼ery  severe  punishment. — Gentlemen,  it  is  (in 
my  opinkm)  a  question  that  goes  very  far  be- 
yond the  person  of  Mr.  Almon.  If  the  pro- 
secutor  had  thought  proper  to  bring  before 
you  the  known  and  avowed  publisher  of  this 
paper,  in  that  case,  the  question  of  the  guilt 
or  innocence  of  the  paper,  would  have  been 
material  for  your  consicwration.  As  Mr.  Al- 
mon is  now  circumstanced,  if  the  paper 
was  meritorious,  the  merit  could  not  belong 
to  him.  If  on  the  other  hand,  the  paper  is 
criminal,  the  criminality  cannot  be  imputed  to 
him.  This  offence  has  been  described  in  the 
information,  and  represented  afterwards  by  Mr. 
Attorney  General,  in  the  opening.  Mr.  Attor- 
,  ney  General  has  said,  that  *^  it  was  published 
in  the  malevolence  of  the  publisher's  heart,  to 
vilify  and  asperse  the  kiog  upon  the  throne ; 
that  it  was  oone  with  an  intentioii  to  excite 
•edition  and  destruction  in  the  kingdom,  to  di- 
■ Ill  ■■  ■»  ■ 

*  This  witness  was  the  informer  against  Mr. 
J.  Miller  (who  is  the  publisher  of  the  London 
Museum)  for  printing  and  publishing  Junius's 
letter  in  the  London  Evening  Post.  Is  it  not 
'  extraordinary  that  he  should  go  to  Mr.  Miller's, 
near  St.  Paul's,  for  the  London  Evening  Post ; 
and  then,  of  his  own  accord,  go  to  Mr.  Almon's 
in  Piccadilly,  (almost  two  miles  distance!)  for 
what  he  might  hava  had  at  Mr.  Miller's? 
Orig.Ed. 
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vide  one  part  of  his  majesty's  subjects  against 
the  other ;  and  pursuing  that  malevolent  in- 
tention that  prompted  the  author  td  excite  dis- 
affection to  the  king,  has  taken  that  odious  and 
detestable  part  of  exasperating  the  king  airainst 
his  subjecu."— To  whomsoever  that  imputa- 
tion belongs,  it  is  certainly  the  greatest  offence 
that  a  aubject  of  this  kingdom  (be  he  who  he 
will)  can  possibly  commit :  gentlemen,  whe- 
ther that  belongs  to  Mr.  Almon,  or  to  the  writer, 
I  must  submit  to  your  consideration. — ^Whether 
it  belongs  to  the  other,  is  not  now  the  salrieet 
for  your  discussion.— Gentfemen,  I  should  be 
very  unwilling,  as  I  have  stated  it  to  you,  to 
have  it  totally  immaterial ;  as  [  am  uninstruct- 
ed  by  Mr.  Almon,  who  knows  nothing  of  this 
paper,  either  to  defend  it,  or  to  submit  to  the 
criminality  of  it.  As  I  have  no  instructions, 
on  the  subject,  I  will  not  trouble  yov  with 
many  observiitiens :  whenever  the  real  pub-^ 
lisher  comes  to  be  tried,  the  jury  then  concern- 
ed will  consider  and  decide  on  the  qnestion. 
It  has  been  said,  that  this  is  '*  to  vilify,  and 
asperse  the  king  himself."— The  highest  of- 
fence  that  the  rancour  of  the  most  Riktevolent 
heart  could  ever  conceive ;  but  is  it  such  f  Is 
it  to  vilify  and  asperse  the  king  ?  Was  it  the 
opinion  of  the  drawers  of  the  information  that 
it  was  so  ?  I  am  of  opinion  that  it  could  not  be 
so ;  I  am  of  opinion,  from  a  single  omission, 
that  that  was  not.  the  construction  the  drawer 
of  the  information  pot  upon  it.  1  have  always 
been  led  to  observe,  that  the  word  '  false'  has 
been  inserted  in  these  informations— every  one 
of  them.— How  happened  it  to  be  omitted  here? 
If  this  conveyed  personal  reflection  on  the 
king,  would  not  the  drawer  of  the  information 
have  been  prompted,  for  thd  honour  of  the 
king,  to  say  that  it  was  false  ?— I  do  say  it,  that 
if  there  is  a  single  word  derogatory  to  the 
personal  honour  and  virtues  of  his  majesty, 
it  is  false  in  the  highest  degree. — 1  say, 
they  should  have  said  it  was  so. — ^They  can- 
not now,  with  decency,  contend  that  the 
king  is  personally  reflected  on,  because  they 
have-  not  undertaken  to  falsify  the  matter 
of  that. — ^There  is  another  observation  that  I 
would  submit  to  you ;  and  I  don't  mean  to 
submit  it  to  yon  as  at  all  preventing  your 
going  into  the  construction  of  this  paper.— If 
was  only  given  me  to  contend,  fhst  the  pub- 
lisher of  this  psper  is  innocent :  but  I  most  take 
some  bints  from  what  has  been  said,  and  some 
doctrines  that  have  been  laid  down.  1  take 
notice  of  it,  because  on  future  occasions  it  will 
concern  others,  and  because  (in  mv  opinioD)  it 
concerns  the  public.  I  do  agree,  that  personal 
imputations  on  the  king  can  never  be  defended ; 
but,  I  do  assert,  that  the  freedom  of  political 
discussion  is  of  the  utmost  consequence  to  alt 
our  liberties,  and  I  do  insist  upon  it,  that  the  ac- 
tions of  this  government  may  be  canvassed, 
freely,  and  consistently  with  the  duty  of  a  good 
subipct ;  and  then  ought  always  to  bedefemled. 
— The  king's  hand  must  be  employed  to  the 
act.-— It  is  no  imputation  to  the  kiiig  tooeosnre 
the  acts  of  gover&meat,— In  no  seusa  is  the 
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kiu|r  to  be  censured  when  the  conduct  of  go- 
vernment is  only  aDimadFtrrted  on.  It  would 
be  idle  to  state,  that  there  is  a  constitutional 
check,  on  the  power  of  the  crown,  lodged  in 
those  bands,  where  — —  say  that  is 
criminal,  and  jj^ive  them  information.  Having 
entered  lately  my  protest  asainst  this  doctrine, 
1  shall  not  trouble  you  with  any  application  of 
it  to  the  present  question.  Let  this  imputation 
be  what  it  will,  Mr.  Alraon  is  not  guilty  of  it: 
he  is  not  the  publisher. — Mr.  Almon  is  abook- 
s«*Uer,  lives  f  believe  in  Piccadilly,  and  you 
find  the  charge  against  him  is,  the  having  this 
book  in  hift  sb^p.  1  should  really  think,  for 
the  sake  of  4be  honour  of  the  laws,  for  the 
safety  of  every  man,  that  is  by  no  means  proper 
evidence  to  convict  a  man  upon  :  1  have  always 
thought,  that  to  the  essence  of  a  crime  belongs 
inteoiion.  I  could  never  conceive  that  any 
man  could  be  guilty  who  was  not  crimioal  in 
bis  heart.  1  have  always  understood  too,  that 
whatever  is  necessary  to  constitute  an  offence, 
is  incumbent  on  the  prosecutor  to  prove.^ 
Gentlemen,  is  there  the  least  tittle  of  evidence 
before  you  to  affect  Mr.  Almon  ?  not  only  with 
a  black  malevolent  intention,  ascribed  to  him  in 
the  information,  but  with  any  ill  intention  at 
all  P — from  any  mischief  done,  or  to  be  done  ? 
— a  paper  contained  in  a  miscellaneous  tract ; 
found  only  at  that  shop. — Gentlemen,  if  Mrt 
Almon  was  to  be  convicted  as  an  offender  in  the 
publication  of  this  paper,  1  think  we  should  be 
•— —  what  never  will  be  allowed  in  this  coiui- 
try  I  hope,  and  I  believe  what,  in  no  civilized 
country  ever  was that  a  man  should  be  in- 
nocent in  bis  intentions,  and  at  the  same  time 
guilty. — It  seems  to  me  to  be  the  greatest  pa- 
ridox,  the  greatest  solecism  that  ever  was  at- 
tempted to  be  proved.— Gentlemen,  therefore  in 
behalf  of  Mr.  Almon,  we  now  insist  upon  it, 
that  though  the  fact  is,  that  this  book  was  found 
in  his  shop,  yet  that  Mr.  Almon  is  in  no  sense 
tbe jpublisner ;  nor  criminal ;  he  never  had  it, 
or  it  he  had,  his  mind  never  went  with  it.— 
After  having  observed  to  you  upon  what  has 
been  produced  to  yon  in  supporter  tbe  prosecu- 
tion, it  would  be  alm<^t  unnecessary  to  open  to 
jou  the  particular  circumstances  of  Mr.  Al- 
mon's  case :  but,  gentlemen,  we  have  not  only 
that  defeet  of  evidence  which  we  are  to  rely 
upon— we  have  not  only  to  say  that  Mr*  AI- 
mon  has  not  been  proveil  to  be  the  intentional 
pnblisher  of  the  paper  (and  this  was  absolutely 
necessary  to  he  proved  before  he  could  be  coo- 
▼ided)  but  we  have  it  negatively  to  prove  that 
this  came  to  Mr.  Almon 's  shop  witboot  bis 
]cnowledg[e,  and  that  he  sent  it  back  aa  soon  as 
be  knew  it !  Is  that  circumstance  sufficient  to 
prore  Mr.  Alroon's  guilt  f  Trifling  indeed ! — 
we  know  that  advertisers  will  insert  whatever 
tbey  think  proper !  and  Mr.  Almonds  name  ap- 
pearing to  tWt  advertisement,  it  ought  not  to  oe 
the  occasion  of  any  inference  drawn  affaiost 
Mr.  Almon.  Gentlemen,  you  will  be  told,  that 
-  among  tbe  trade,  it  is  their  constant  costom  to 
.iDsen  tbe  names  of  sueb  booksellers  as  are 
nosf  conveniently  situated  for  the  cisciilation 
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of  such  books — and  this  was  inserted  without 
bis  authority, — and  the  books  returned  untiold* 
—tbe  tew  that  were  sold,  were  without  hia 
knowledge  or  intention.  If  these  circumstances 
appear  before  you,  how  can  you  say  that  Mr, 
Almon  is  guilty  of  publishing  this  paper  ?  -  If 
publication  is  an  offence,  Mr.  Ahnou  cannot  be 
said  to  have  committed  it.  Mr.  Almon  was  en- 
tirely innocent,  entirely  ignorant  of  it— ^and» 
if  this  is  to  be  the  law  of  the  land,— —if  a  law 
so  contrary  to  natural  justice  is  to  prevail,  bow 
is  any  situation  of  men — any  age  to  be  safe?--* 
Tbe  common  excuse  can  never  be  adroitiedi 
because  it  is  quite  indiflerent,  if  Intention  is  im- 
material— a  man  then  is  criminal  in  the  highest 
degree,  though,  at  tbe  same  time,  he  never 
knew  what  was  doing.^I  do.  most  heartily 
subscribe  to  a  doctrine  laid  down  by  the  At<- 
torney-General,  as  I  build  upon  its  authority  a 
doctrme,  which,  I  think,  is  highly  whole* 
some  and  beneficial  to  the  subjects  of  this  king- 
dom. He  has  said,  that  in  all  cases  whatever, 
the  liberty  of  tbe  press  is  tbe  most  sacred  of  all 
others.  He  has  truly  said»  that  that  principle 
rests  on  the  same  principle,  and  tbe  same  secu- 
rity, and  to  be  governed  by  tbe  same  law,  as 
everjr  other  article  of  our  hberty.  It  is  m^t 
certainly  so.  '  Mr.  Attorney- General  has  said, 
that  the  liberty  of  the  press,  is  tbejiberty  of 
writing  what  is  just:— I,  says  be,  have  tbe  li- 
berty of  acting  and  doing ;  but,  if  I  abuse  that 
liberty,  I  become  criminal.  Certainly  so!  no 
position  can  be  clearer !— If  there  is  an  abuse 
of  that  liberty,  undoubtedly  it  is  tbe  highest 
misdemeanor,  in  proportion  to  the  tralue  of  tbe 
liberty  be  abuses ;  but  apply  that  to  any  other 
liberty  to  tbe  nresent  case.  1  have  tbe  liberty 
of  vralking ;  (when  I  can,  1  have  that  liberty 
too)  but  supposing,  that  in  the  course  of  my 
walking,  I  abuse  that  by  doing  any  mischief; 
then  I  abuse  that  liberty ;  or  supposing,  that 
in  any  other  liberty  that  I  have  or  acting,  I  act 
criminally,  then  1  am  punishable  for  it.  Most 
certainly  so !— Suppose  I  have  the  liberty  of 
using  my  hands,  if  I  use  them  to  the  assauh,  or 
to  the  annoyance  of  my  neighbour,  I  am  then 
criminal:  but  under  what  circumstances  ?  If  I 
<|o  it  desgnedly,  then  I  am  criminal ;  if  not,  I 
cannot  be  so ;  look  into  every  liberty  we  enjoy, 
and  you  will  find,  that  the  exercise  of  it  de- 
pemb  upon  this  principle,  I  will  not  abuse  it. .  If 
a  mischief  arises  to  my  neighbour,  I  am  in 
soine  sense  answerable  m  a  civil  ad,  but  I  can 
never  be  made  a  criminal,  unless  1  am  guilty 
of  wilful  abuse.  Mr.  Attorney-  General  has  pot 
in  the  ?ery  case :  a  roan  bas  tbe  liberty  of  using 
bis  bands ;  if  be  uses  them  to  tbe  mischief  of 
bis  neighbour,  he  is  a  criminal ;  but  if  by  acci- 
dent he  hurt  bis  neighbour,  lie  is  not  criminal, 
he  hath  not  offipnded  against  the  peace. 
What  means  tbe  distinction?  Why,  in  the 
Istter  case,  be  is  not  criminal,  because  be  had 
no  intention  to  do  the  act  be  did ;  and  to  con- 
stitute criminality,  it  is  necessary  there  should 
be  a  wicked  intention.— To  apply  this  to  the  case 
.  of  Mr.  Almon.  Sapposing  now,  for  argument 
sake,  that  you  are  ooaviiiGed  that  ihis  paper  is 
8H 
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criminal — Mr.  Almois  lias,  in  the  course  of 
trade,  published  it ;  that  it  has'been  published 
at  liis  shop  ;  now,  it  does  not  appear  that  he 
had  the  least  kD0wle<lfe:e  of  it ;  indeed  we  will 
produce  proof  to  you  of  the  negative,  that 
be  had  not  the  least  knowledjife  of  it.  Suting 
the  case  thus,  the  same  rules  that  extend 
to  a  man's  answering^  for  every  act  of  wrong, 
where  there  is  an  intention,  certainly  the  name 
rules  must  acquit,  where  there  is  no  wicked  in- 
tention. Gentlemen,  1  will  therefore  submit  to 
you,  upon  all  the  circumstances  of  this  case, 
that  we  are  entitled  to  your  verdict  for  Mr.  Al- 
mon  f  that  his  conduct  cannot  be  condemned, 
ivithout  violating  one*of  the  first  principles  of 
natural  justice ;  and  I  do  hope,  that  it:  1  should 
be  so  unfortunate  as  to  have  that  ever  admitted 
to  be  violated,  I  hope  it  will  be  violtited  for 
•ome  greater  purpose,  than  merely  to  effect 
the  ruin  of  a  bookseller,  who,  in  this  part  of  his 
conduct,  is  not  criminallv  guilty  ;  and  whom, 
In  this  case,  gentlemen,  I  must  submit  to  you, 
•8  an  honest  and  an  innocent  man. 

Mr.  Davenport.  We  will  call  a  witness  to 
prove,  that  Mr.  Almon  is  the  mistaken  object 
of  this  prosecution ;  that  the  books  were  sent 
to  his  house  without  bis  knowledge.  (Call  John 
Miller.) 

John  Miller  sworn. 

Serj.  Glynn.  I  am  not  bound  to  prove  the 
contrary  of  what  they  have  not  proved. 

Court.    Use  your  own  judgment. 

Mr.  Davenport.  I  apprehend,  in  a  cause  of 
this  sort,  we  need  call  no  witnesses  at  alK  I 
shall  be  very  short  upon  it.  This  charge  is  a 
malicious  and  wilful  publication  of  this  libel, 
that  has  been  read  to  you  from  the  paper  itself, 
and  from  the  record.  You  will  try  whether 
that  evidence  satisfies  you,  that  Mr.  Almon  is 
the  real  or  the  mistaken  object  of  this  prosecu- 
tion P  The  parties  who  prove  the  supposed 
publication,  prove  the  going  into  Mr.  Almon's 
shop,  in  Piccadilly,  and  buying  there  apam- 

£hlet  that  thejr  asked  for,  under  the  title  of  the 
iondon  or  British  MuseumI-  That  is  the  evi- 
dence. There  is  no  letter  produced  to  you ; 
there  is  no  specification  of  that  sort  of  libel, 
that  is  contained  upon  the  face  of  the  record. 
The  book,  the  pamphlet  was  sold  there  without 
the  other's  knowledge  of  the  contento  of  it.  It 
is  usual,  and  1  believe  many  of  vou  know  it, 
for  booksellers,  in  different  parts  or  the  town,  to 
send  pamphlets  and  books  published  for  them- 
selves to  other  booksellers ;  and  this  appears  to 
be  by  one  John  MiHer,  who  stands  forth,  not 
only  as  the  printer  but  the  actual  publisher  of 
It.  If  that  be  the  case,  and,  if  it  were  possible, 
that  this  might  be  published  for  some  other 
man,  who  avows  the  publication,  it  might  be 
sent  very  honestly  to  Mr.  Almon's,  or  any 
Other  shop  in  this  town,  and  they  would  he 
equally  the  objects  of  this  prosecution ;  if  con- 
seiit,  if  concurrence  does  not  go  with  the 
crime,  of  that  you  are  to  be  the  judges;  of 
that,  no  evideooe  has  been  given ;  nor  is  it  pos- 
•tbia  tt  stamp  a  criina  of  so  enormous  a  nature. 


as  has  been  described  by  the  Attorney-Gene- 
ral, on  a  man,  who  himself  has  bad  no  commu- 
nication with  the  publisher.  I  advised  my 
client  to  call  no  witnesses,  and  I  do  submit  to 
you,  that  he  is  very  clear  of  this  charge :  if 
they  mean  to  try  it  again,  they  will  get  better 
evidence  of  his  guilt. 

Lord  Mansfield.  Gentlemen  of  the  jury. 
There  are  two  grounds  in  this  trial  for  your 
consideration.  The  first  is  matter  of  fact,  whe- 
ther he  did  publish  it.  The  second  is,  whether 
the  construction  put  upon  the  paper  by  the  in- 
formation in  those  words  where  there  are 
dasiies,  and  not  words  at  length,  is  the  true 
construction ;  that  is,  whether  the  application 
is  to  be  made  to  the  king,  to  the  administrition 
of  his  government,  to  his  ministers,  to  tlia 
members  of  the  House  of  Commons,  to  Eng- 
land, Scotland,  America,  Ireland,  as  put  npoa 
it  by  the  information ;  because,  after  your  ver- 
dict, the  sense  so  put  upon  it,  will  be  taken  to 
be  the  true  sense :  therefore,  if  you  are  of  opi- 
nion, that  that  is  materially  the  wrong  sense,  it 
w  ill  be  a  reason  for  not  convicting  him  upon 
that  sense. 

In  the  first  place,  as  to  the  publication,  there 
is  nothing  more  certain,  more  clear,  nor  mors 
established,  than  that  the  publication — a  sale  at 
*a  man's  shop — and  a  sale  therein,  by  bis  ser- 
vant, is  evidence,  and  not  contradicted,  apd 
explained,  is  evidence  to  convict  the  master 
of  pubPication ;  because,  whatever  any  man 
does  by  another,  lie  does  it  himself.  He  is  to 
take  care  of  what  he  publishes ;  and,  if  what 
he  publishes  is  unlawful,*  it  is  at  his  peril.  If 
an  author  is  at  liberty  to  write,  he  writes  at  his 
peril,  if  he  writes  or  publishes  that  which  is 
contrary  to  la%v ;  aod,  with  the  intention  er 
view,  with  which  a  man  writes  or  publishes, 
that  is  in  his  own  breast.  It  is  impossibk;  ftr 
any  man  to  know  what  the  views  are,  but  from 
the  act  itself:  if  the  act  itself  is  such,  as  jnfers, 
in  point  of  law,  a  bad  view,  then  the  act  itself 
proves  the  thing.  And  as  to  the  terms  '  mali- 
cious, seditious,'  and  a  great  many  other  words 
that  are  drawn  in  these  informations,  they  are 
all  inferences  of  law,  arising  out  of  the  fact,  in 
case  It  be  illegal.  If  it  is  a  Ugal  writing,f  and 
a  man  has  published  it,  notwithstanding  these 
epithets,  he  is  guilty  in  no  shape  at  all.     And 


*  What  is  unlawful  ?--Tbe  only  sututes 
a^inst  libels,  viz.  Sd  Edw.  1,  2d  and  19tb 
Ric.  2,  condemn  or  punish  no  other  than  falsa 
news.  They  say,  '^  That  whoever  shall  be  so 
hardy  to  tell,  or  publish  any  false  news  or  tales, 
whereby  discord  or  slander  mav  grow  betwees 
the  king  and  his  people,  or  the  great  men  ef 
the  realm,  shall  be  takeu  and  kept  in  prison, 
until  he  has  brought  him  into  court,  w  bich  was 
the  first  author  of  the  tale.'^  Junius's  letter 
does  not  fall  within  these  statutes,  for  the  At- 
torney General,  in  his  information,  does  not 
call  it  false.    Orig.Ed. 

f  How  is  any  man  to  know  what  is  a  legal 
wrttiogf   Orig.  £d. 


837]  JbraLibeL 

Mr.  Serjeant  Glyno  told  you  what  was  true  in 
libeU  formerly  :  they  had  more  epithets  of  that 
kinil,  and,  »mon«;st  the  rest,  they  put  in  the 
word  *  false ;'  but  lie  is  mistaken  as  to  the  time ; 
it  was  left  out  many  years  affo ;  and  the  mean- 
ing of  leaving  this  out  is,  that  it  is  totally  inn 
material  in  point  of  proof,  true  or  false:  if  it  is 
true,  there  is,  by  the  constitution,  a  legal  me- 
thod of  prosecution,  from  the  highest  to  the 
lowest— erery  man  for  his  offences.  It  has 
been  left  out,  and  many  others  of  ihe  same  na- 
ture, a  great  many  years  ago,  in  prosecutions 
of  this  kind  :*  but  a6  to  the  two  facts  now  be- 
fore you!  As  to  the  publication,  here  are  two 
witnesses  that  swear  to  the  fact:  Bibbins 
swears,  that  being  led  by  an  advertisement, 
that  such  a  namphlet  was  published  and  sold 
at  the  defendant's,  in  Piccadilly,  that  he  went 
there,  asked  for  it  publicly  ;  it  was  pubUcly  ex- 
posed to  sale,  and  sold  to  him  by  a  lad  in  the 
shop,  that  acted  as  a  servant  M  the  defendant's. 
There  is  another  witness,  Crowder,  who  like- 
wiM  swears,  that  he  asked  publicly  for  one,  and 
that  it  was  sold  him  by  the  defendant's  man  : 
thus  it  stands  upon  their  evidence.  If  there 
bad  been  any  artifice,  or  trick,  of  sending  a 


*  How  many  years  ago  ? — Tt  was  left  out 
in  the  information  against  Mr.  Wilkes,  because 
all  the  crown  lawyers  know  rery  well,  that 
every  word  of  that  North- Briton  was  true. 
But  does  lord  Mansfield  mean,  that  it  has  been 
leA  out  ever  since  be  knew  the  court  of  King's- 
bench  ?  He  certainly  does  not,  for  he  knows 
better.  He  cannot  have  tbrgot,  (being  solicitor- 
general  at  that  time)  that  in  the  information 
against  W.  Owen,  tried  the  6th  of  Julv,  1753, 
for  publishing  the  case  of  Alexander  Murray, 
esq. ;  tlie  words  are,  *  a  wicked,  false,  scanda- 
lous, seditious,  and  malicious  liliel.'  Therefore 
it  is  not  a  great  many  years  ago,  since  the  word 
*  false'  was  left  out.  But  it  seems  to  be  omitted 
now,  in  conformity  with,  and  perhaps  the  bet- 
ter to  enforce  that  new  and  absurd  doctrine, 
that  any  writing,  trne  or  false,  against  a  mi- 
nister, IS  a  libel.  It  may  be  so,  according  to 
the  imperial  slavish  civil  law  ;  but  it  is  contra- 
dicted by  natural  reason,  upon  which  is  founded 
the  mild  and  liberal  law  or  England.  Indeed, 
lord  Mansfield's  definition  of  the  liberU  of  the 
press,  warrants  us  in  this  supposition,  lor,  upon 
Mr.  Woodfall's  trial,  be  said,  '<  The  liberty  of 
the  press  consists  in  no  more  than  this,  a  liberty 
to  print  now  without  a  licence,  what  formerly 
conld  be  printed  only  with  one."— And,  in  the 
information  against  Kichard  Nutt,  for  printing 
and  publishing  in  the  London  Evening  Post,' of 
Sept.  10,  1754,  the  paper  is-  called  a  false, 
wicked,  scandalous,  seditious,  and  malicious 
libel.  This  information  was  filed  by  lord 
Manadeld- himself  when  he  was  attorney-gene- 
ral And,  in  the  information  against  Dr.  Sbeb- 
beare,  tried  by  lord  Mansfield  in  Trinity  term 
1758,  for  publishing  the  Sixth  Letter  to  the  Peo- 
ple of  England ;  that  letter  is  called  a  false, 
wicked,  scandalous,  6ec.  libel.  See  Digest  of 
Hie  Uw  of  Libels.    Orig.Ed. 


A.  D.  n7a  [«S8 

man  privately  into  another  man's  shop,  to  sell 
it,  in  order  to  trap  him,  if  he  has  such  a  thing ; 
that  is  to  be  proved  by  the  defendant.  In  this 
case,  the  defendant  may  call  a  servant  of  his  to  ^ 
give  evidence ;  hut  they  have  judged  it  wiser 
and  prudenter  not  to  call  him ;  therefore  it 
rests  entirely  upon  this  suggestion. 

Serj.  Cfynn.  We  did  not  call  the  servant,  w^a 
called  Mr.  Miller  the  publisher. 

Lord  Manifield.  It  certainly  rests  singly  v 
upon  the  evidence  of  the  two  witnesses,  with 
regard  to  the  publication  of  this  paper:  if 
you  believe  these ,  two  witnesses,  you  will  be 
satisfied  ss  to  the  fact:  if  you  l!elieve  thai 
what  they  have  sworn  is  false,  and  not  true, 
you  will  not  be  satisfied. 

As  to  the  sense  put  oo  the  words  by  the  io« 
formation,  you  will  exercise  your  own  jnAg' 
ment :  but  this  certainly,  in  point  of  law,  ia 
against  the  defendant ;  and,  it  you  are  also  sa- 
tisfied with  the  sense  put  on  the  words  by  the 
information,  you  will  find  the  defendant  guilty. 
They  severally  prove  their  being  bought 
there ;  but  if  you  Miere  they  were '  not 
bought  there,  or  should  not  agree  with  the  in- 
formation, wjtii  regard  to  the  sense  there  put 
on  the  words,  in  these  parts  of  the  paper  ;  in 
either  of  these  circumstances,  you  will  acquit 
the  defendant ;  and  therefore,  in  order  to  guide 
your  judgment  the  better,  you  will  take  the 
paper  and  the  information  with  you. 

The  trial  was  over  about  twelve.    The  jury ' 
then  went  out,  and  staid  out  near  two  boors 
and  a  half.      When  they  returned  into  court, 
Herbert  Mackworth,  esq.  (one  of  the  jury)  said 
to  lord  Mansfield, 

My  lord,  I  am  instructed  to  ask  a  question ; 

Wnether  selling  in  the  shop  by  a  servant,  of 
a  pamphlet,  without  the  knowledge,  privity,  or 
concurrence  of  the  master  in  the  sale,  or  even 
withoot  a  knowledge  of  the  contents  of  the 
libel  or  pamphlet  so  sold,  be  sufficient  evidence 
to  convict  the  master  ? 

To  which  lord  Mansfield  answered, 

I  have  always  understood,  and  take  it  to  be 
dearly  settled,  that  evidence  of  a  public  sale, 
or  public  exposal  to  sale,  in  the  shop,  by  ihe 
servant,  or  any  body  in  the  house  or  shop,  is 
suflicient  evidence  to  convict  the  master  of  the 
house  or  shop,  though  tbere'was  no  privity  or 
concurrence  in  htm,  unless  he  proves  the  con- 
trary, or  that  there  was  seme  trick  ur  col- 
lusion. 

The  jury  then  agreed  among  themselves ; 
but  before  the  verdict  was  given,  lord  Mans- 
field desired  the  Attorney  General  and  Mr.  Ser- 
jeant Glynn,  to  attend  and  take  down  bis  opi- 
nion; and  here  he  repeated  as  above  to  the 
jury,  except,  that  instead  of  saying  it  was  suf- 
ficient evidence,  he  said  it  was  prima  fa/de  evi* 
dence  to  charge  Aim,  unless  he  could  shew  it 
was  by  trick  or  collusion,  and  without  bis 
knowledge  or  privity ;  and  then  added,  '*  If  I 
am  wrong,  they  may  move  the  Coarty  and  the 
trial  will  be  aet  aside." 
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The  joi'V  being  now  aj^reed,  the  foreman, 
Leonard  Aforse^  etq.  said  Guilty. 

Previous  to  the  beginning  of  the  succeeding 
term,  the  defendant  having  had  a  consultatioo 
with  his  counsel,  was  advised  to  move  for  a  new 
trial ;  which  was  accordingly  done  on  the  87th 
of  June,  upon  the  ground  of  law,  that  the  mas- 
ter is  not  answerable,  iu  a  criiuinal  case,  for  the 
conduct  of  his  servant,  nhere  his  privity  is  not 
proved ;  but  the  Court  did  not  think  proper  to 
grant  a  new  trial.* 

The  following  account  of  the  Proceedings 
upon  this  occasion  was  given  in  the  London 
Museum  (of  which  N.  B.  Miller  was  the 
printer) : 

Junt  97. 

Tbjs  morning,  about  ten  o'clock,  came  on  to 
be  debated  in  the  court  of  King's-bench,  West- 
ininster,  before  lord  chief  justice  Mansfield,  the 
judges  Aston,  Willes,  and  Ashhurst,  the  aivu- 
ments  on  the  rule  to  shew  cause,  why  Mr. 
Aimon  should  not  have  a  New  Trial  ? 

Lord  Mansfield  opened  the  cause  by  reciting 
the  principal  circumstances)  of  the  late  trial. 
Afler  which,  the  Solicitor- General,  on  the  part 
of  the  crown,  declared  he  was  amazed  at  any 
hesitation,  after  a  verdict  on  presumptive  proof, 
which  amounted  to  a  conclusive  evidence,  as 
the  defendant  bad  not  caHed  any  witnesses  to 
disprove  what  the  witnesses  on  the  side  of  the 
plaintiff  bad  advanced  ;  and  urged,  "  that  Mr. 
Almon  was  both  giiilty  of  publication  and  in- 
tention^of  publication,"  be  said,  <^  liecause  it 
was  sold  publicly  in  his  shop,  and  of  intention, 
because  his  name  appeared  in  the  advertise- 
ment and  title  page,  both  which  circumstances 
strongly  implied  his  consent."  tie  then  en- 
tered into  a  recital  of  the  several  evidences  that 
Jed  to  the  former  venlict,  and  was  going  on  to 
prove  the  inutility  of  a  new  trial,  when  the 
Court  requested  that  the  defendant's  counsel 
might  be  first  beard  ;  on  which  Mr.  Serjeant 
Glynn  at  once  entered  into  a  general  review  of 
|he  fact. 

He  said,  **  that  the  fact  of  publication  was 
not  sufficiently  proved  ;  that  the  evidence  exa- 
mined had  not  swore  to  the  identity  of  the  per- 
son who  sold  the  pamphlet,  who  might  not  be 
Mr.  Almon's  servant :  and  he  particularly  and 
repeatedly  urged,  that  some  criminal  *  intention' 
was  necessary  to  convict  in  a  cause  of  this  kind ; 
declaring,  he  should  never  be  ashamed  to  as- 
sert this,  as  he  thought  it  highly  becoming  the 
naouih  of  a  good  lawyer,  and  he  conceived  no 
jury  could  conscientiously  find  any  defendant 
gui!tj|r,  unlesK  the  crimiual  and  seditious  *  in- 
*  tention'  was  fairly  and  demonstratively  prov- 
ed ;  whereas  the  counsel,  on  the  side  of  the 
plaintiff,  had  not  attempted  to  prove  any  of  the 


*  The  real  printers  and  publishers  beiug  tried 
%i  Guildhall,  each  by  a  jury  of  indipendeot 
l^itizens  ot  London,  were  all  acquitted. 

The  law  proceedings  attending  this  trial,*C06t 
the  defeadant  139/.  Oi.  lU.    Oris*  Ed. 


criminal  charges  made  in  the  words  of  the  in* 
formation,  which  they  ought  to  have  done,  as  a 
defendant  is  only  to  controvert  their  evidence^ 
and  make  his  own  innocence  appear,  oot  to 
supply  a  proof  of  his  own  guilt." 

He  observed,  *Mhat  the  pamphlet  in  ques- 
tion, was  bought  in  the  shop  of  Mr.  AIidod, 
without  either  bis  privity,  consent  or  concur- 
rence! that  they  were  sent  there  unknown  to 
him,  and  that  as  soon  as  he  knew  them  to  be 
in  his  possession,  he  sent  (lie  remainder  back 
to  the  publisher;  that  as  to  what  Mr.  Solicitor- 
General  had  observed  in  respect  to  Mr.  Almoo'a 
name  being  advertised  for  the  sale  of  this 
pamphlet,  or  iu  the  title  page,  it  was  no  more 
than  the  known  and  accustomed  usage  of  book- 
sellers to  one  another,  who  frequently,  without 
consulting  the  parties,  as  thinking  it  immate- 
rial, prefixed  the  names  of  those  whose  situa- 
tions or  characters,  might  most  encourage  the 
sale." 

After  thus  pointing  out  the  course  and  custom 
of  trade,  he  shewed  the  utter  impossibility,  that 
a  bookseller  could  carry  on  his  trade  under  each 
circumstances.  He  stated  the  peculiar  hard- 
ship of  the  case;  and  said,  that  a  licenser  was 
much  better  for  booksellers,  if  they  are  ren- 
dered thus  liable. 

He  observed,  **  that  q^ers,  in  some  cases, 
were  not  bound  for  the  errors  of  their  servants, 
particularly  in  matters  of  criminality ;  was  the 
case  otherwise,  it  would  be  in  the  power  of  a 
malicious  servant  to  ruin  his  master. 
•  *^  But,  suppose,  my  lords,  (says  iheSeijeant) 
the  indictment  was  laitl  for  high  treason,  should 
the  bare  evidence  of  this  pamphlet'ii  l>eteig 
bought  in  his  shop,  without  its  ever  being 
proved  he  was  his  servant,  or  with  bis  privity 
and  consent ;  must  that  involve  the  master,  so 
as  to  forfeit  hislile? — surely  nu!  This  would 
be  acting  both  against  reason  and  justice.-^ 
Where  then  is  the  line  to  be  drawn  ? 

*'  But,  my  lords,  (continued  the  Seijeant),  1 
believe  it  will  be  found  that  Mr.  Almou  is  t>oty 
convicted  by  eleven  jurymen,  Mr.  Mackworib, 
one  of  the  gentlemen,  having  mistaken  your 
lordship  (addressing  himselt'tu  lord  Maosnekl) 
on  a  question  he  proposed  to  you,  respeclintr  the 
master's  being  involved  for  tlie  act  of  the  ser- 
vant. Mr.  Mackwofth,  though  a  geotlemao 
extremely  well  acquainted  with  the  geoftal 
priuciples  of  law,  did  not  precisely  know  fraui 
your  lordship  but  that  there  was  a  positive  rule, 
particularly  applied  to  booksellers,  which  boood 
them,  in  all  respects,  to  be  answerable  fur  what 
was  sold  in  their  shops ;  and,  in  cun8H|oeDoe 
of  understanding  your  lordship  so,  I  am  lo- 
st rticted  to  say,  and  I  hare  an  affidavit  of  Mr, 
Mackworth's  to  this  purpose,  that  lie  thought 
himsjelf  bouiiii  in  eouscience  to  bring  Mr.  Alaaeii 
io  guilty  ;  but  if,  my  lord,  be  had  been  iutorm- 
ed,  that  ke  himself  was  the  constitutional  judge 
of  that  matter,  he  declares  he  would  have  ee- 
ouitted  him.  On  these  grounds*  my  lords,  then 
1  am  warranted,  bottp  ip  justice  and  reaaoo,  la 
sue  for  a  new  tri»l." 

The  Court  Directed  to  tbo  reading  the  affi- 
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Oavit ;  judge  Aiton  decUriog,  that  it  would  be 
a  precedent  ol'  a  most  dangerous  kiod,  as  no 
trial  would  ever  ha?e  an  end,  if  the  Court  lis* 
tened  to  affidarits  made  by  jurymen  after  the 
venlict  giren  on  ttie  trial. 

Mr.  Lee  next  began.  He  did  not  doubt  but 
Mr.  Mackwurtb  had  supfiosed,  that  in  coose- 

3uence  of  lord  Mansfield's  declaring  the  e?i- 
ence,  was  prima  facie  evidence,  he  was  oblig- 
ed by  law  to  find  Mr.  Alroon  guilty,  as  there 
were  actually  cases  in  the  Moks  of  former 
times,  where  very  strange  precedents  might  be 
fouod,  and  Imqiediaiely  cite«l  one  from  Fitx- 
Gibbons,  where  in  a  trial  before  lord  chief  jus- 
tice WHght,  Elizsbetb  Nut,  an  old  bed-ridden 
woman,  whose  bouse  was  a  mile  froor  her 
shop,  was  convicted  of  publishing  a  libel,  be- 
cause her  servant  had  accidentally  sold  a  li- 
bellous pamphlet ;  and  thb  upon  mere  evidence 
of  its  lieiog  bought  at  her  shop,  [The  same  is 
the  ca«tf  in  Barnardiston's  Reports]  and  added 
the  case,  of  the  Seven  Bishops  in  toe  reign  of 
Jame9  2.  He  then  went  further  into  the  na- 
turt-  of  the  evidence,  and  askeil  the  Court, 
whether  in  a  triiil  for  publishing  a  paper  tend- 
ing to  levy  war  upon  the  king,  and  which  came 
Milder  the  charge  of  high  treason,  such  evi- 
dence would  lie  thought  sufficient  to  convict, 
and  take  away  the  defendant's  life?  Havinpf 
pleaded  for  a  considerable  time  with  great  abi- 
lity, he  concluded  his  speech;  when  Mr.  Da- 
venport got  up,  and  liegan  with  r^tiutf  the 
question  proposed  by  Mr.  Mack  worth,  and  the 
answer  ^iven  by  lord   Mansfield.      He  then 

J|uotefl  two  cases,  one  from  Coke,  and  the  other 
n>m  Moore,  where  it  is  laid  down  as  a  maxim, 
that  to  render  a  man  guilty  of  publishing  a  li- 
bel, it  must  be  nroved,  that  he  publit»bed  it 
maio  animOt  with  nad  and  criminal  *  intention ;' 
Mr.  Daveii|)ort  went  upon  the  same  arguments 
which  the  Seigeant  and  Mr.  Lee  bad  gone 
upon. 

The  Solicitor  General  opened  with  declariog, 
lliat  the  question  Mr.  Mack  worth  had  put,  and 
lord  Mansfield's  answer,  had  not,  been  accu- 
ratvl  V  stated  by  tbe  counsel  for  the  defendant : 
he  then  read  them,  according  to  bis  notes, 
which  he  said  he  had  taken  on  the  trial,  and 
compared  since  with  those  of  several  others, 
and  particularly  a  short-hand  writer  present 
the  whole  trial :  he  apoke  for  a  considerable 
time  on  tlie  nature  of  evidence  in  general; 
talked  much  on  tbe  dif  tinction  of  positive,  ocu- 
larly demonstrative,  presumptive,  and  violently 
presumptive,  evidence ;  explained  tbe  nature  of 
prima  facie  evidence ;  asserted  that  tbe  evi* 
deooe  given  was  prima  facie^  and  sufficieot  to 
convict  en,  therefore,  he  could  we  no  reason, 
why  a  new  trial  should  be  granted.*-Mr.  Moi^ 
ton  spoke  next,  and  made  use  of  arguments 
similar  to  those  used  bv  the  Solicitor  General: 
be  said  a  thing  might  ne  criminal  to  day,  and 
innocent  to-morrow ;  criminal  in  one  person, 
Mid  innocent  io  another ;  criminal  in  this  place, 
inoooeot  in  that ;  and  this  beautiful  string  of 
ilietoriG  he  explained,  by  a  very  elegant  siaule, 
comparing  libellous  pamphiett  Io  squibs  and 


crackers,  and  a  legal  publication  to  a  cgj-tridga 
made  for  the  artillery.  Having  finished  his 
harangue,  Serjeant  Glynn  presumed  he  had  a 
right  to  reply  ;  he  declared  he  would  not  de- 
tarn  the  Court  long,  but  y»  ould  contioe  his  ob- 
servations in  as  sliort  a  coihnass  as  possiblo : 
he  observeil,  that  his  learned  friends,  Mr.  Lee, 
and  Mr.  Davenport,  had  the  misfortune. to 
have  had  their  arguments  unfairly  stated  by 
the  Solicitor  General  and  Mr.  Morton,  aud  ex-* 

Idained  the  difierent  manners  in  which,  they 
lad  expressed  themselves :  he  then  again  urged 
the  evidence  as  insufficient,  and  decUred  that 
Mr.*Mackworth,  in  his  opinion,  founded  hif  - 
question  on  the  reasons  wbicli  Mr.  Lee  hsd 
assigned;  thst  Mr.  Mack  worth  was  a  gentle* 
man  of  great  natural  talent^,  impruved  by  a 
very  liberal  education,  but  though  he  migh| 
know  sonaething  of  the  common  law,  it  must 
be  impossible  for  him  to  be  perfectly  acquainted 
with  the  practice  of  that  court,  as  he  was  not 
brefl  to  tbe  bar ;  that  therefore  he  aiiked  the 
question  as  a  matter  of  law,  and  by  founding 
his  verdict  on  Jhe  reply,  he  had  inadvertently 
given  op  his  right  as  s  juryman,  who,  he  re- 
peated, were  ihe  real  judges  in  these  cases ;  aa 
tbe  Court  yery  well  knew,  upon  s  jarynian'a  ap- 
plying to  the  Court  to  inform  him  what  verdict 
ne  ought  to  brini;  in,  the  Court  wook)  not  answet 
him,  as  it  would  be  acting  in  an  extrajudicial 
manner,  and  take  the  power  out  of  the  jury- 
man's bands;  althoogh  they  would  certainly 
give  an  answer  to  any  question  of  law.  He 
again  desired  to  read  the  affidavit,  which  lord 
Mansfield  then  consented  lo  his  giving  the  sub* 
stance  of;  Mr.  Mackworth  being  in  coorti 
begj^ed  to  read  it  himself,  but  the  Court  for- 
biddiog  it,  as  irregular,  he  put  a  pa|)er  into  the 
Seijeant's  hands,  who  read  it  to  the  Court; 
this  was  not  the  affidavit,  but  a  paper  contain- 
ing Mr.  Miackworth's  sense  of  his  hardship's 
answer,  and  which  the  Court  were  of  opinion 
entirely  confirmed  the  verdict.  Mr.  Mack- 
worth  next,  with  lord  Mansfield's  leave,  ad- 
dressed himself  to  the  Court,  and  gave  his  opi- 
nion with  regard  to  his  question,  and  the  reply, 
which  he  did  in  so  judicious  and  sensible  a  man- 
ner, as  reflected  great  honour  and  compliment 
on  his  character. 

The  arguments  on  both  sides  being  now  cpn* 
eluded  (which  took  up  about  three  hours  and  % 
half)  lord  MansfieM  gave  bis  opinion  to  tbs 
followiog  purport : 

"  I  am  most  exceeding  happy  for  Mr.  Mack«i 
worth's  present  declaration ;  I  underst4iod  his 
qnestion,  as  .well  as  hs  did  my  reply.     In  re- 

fard  to  what  I  had  then  charged  the  jury  with^ 
was  so  particular  that  I  took  notes  of  it,  not 
long  afler  their  going  out ;  and  though  1  can- 
not be  so  particular  in  respect  to  the  very 
words  I  made  use  of,  yet  I  am  clear  as  to  the 
substance.  '  I  told  them  that  books  sold  io  soy 
sbop,  or  wareliottse,  though  not  immediateljr 
by  tbe  master,  but  by  his  servant,  or  oneen^ 
trusted  with  tbe  sale  of  such  books,  is  prim* 
faek  evidence,  and  conclusive  to  ail  intent  and 
purpose,  if  not  contradicted ;  the  question  ask«T 
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ed  me  by  Mr.  Mackwortli,  as  I  understood  liim 
f1i#»n,  anil  I  find  J  was  not  mistaken,  was, 
whether  the  evidence  (which  he  believed)  of 
the  pamphlet's  beinq:  bought  in  the  shop  of  Mr. 
Almon,  criminated  him,  though  not  sold  by 
liim.  1  answered  him,  ••  most  certainly;" 
and  1  repeat  it,  that  juries  are  only  judges  of 
evidence,  the  inferences  from  points  of  law,  not 
properiy  coming  before  them.  This  is  what  I 
*  nerer  knew  to  be  disputed ;  and  these  are  my 
reaions  for  not  thinking  a  second  trial  neces- 
sary. However.  I  am  still  open  to  change  my 
•pinion  upon  better  information,  though  I  am 
%i  present  as  clear  in*  it,  as  I  am  in  an  eldest 
«ton's  title  for  enjoying  his  father's  estate.'^ 

The  other  three  judges  concurring  in  the 
name  opinion,  lord  Mansfield  forbad  Serjeant 
Glynn  to  move  foaan  arrest  of  judgment,  say- 
ing, You  need  not  do  it,  I'll  hear  no  more ; 
and-  his  lordship  accordingly  ordered  the  rule 
to  be  discharged. 


On  the  tSth  of  November  the  defendant  was 
brought  up  for  judgment.  Of  the  proceedingk 
upon  that  occasion  the  following  account  was 
published  at  the  time  : 

(From  Lloyd's  Chronicle,  Nov.  SO,  1770.) 

Substance  of  what  passed  in  Westminster-hall 

yesterday  (Nov.  88)  when  Mr.  Almon  re^ 

ceived  sentence  for  selling  Number  I.  of 

the  London  Museum,  containing  Junioa't 

•     LettertotheK— :— . 

About  two  o'clock  Mr.  Almon  was  brought 
into  the  court  of  King's-  bench.  Lord  Mansfield 
told  the  Court  there  were  six  affidavits  which 
were  strong  in  alienating  [qu.  alleviating]  the 
criminality,  and  extenuating  the  degree  of  guilt 
in  the  defendant;  and  it  was  necessary  they 
should  be  read  in  open  court.  The  two  first 
by  Mr.  M^iller,  printer,  deposing  that  he  is  the 
printer,  publisher,and  principal  proprietor  of  the 
London  Musentn  ;  that  he  inserted  therein  the 
letter  of  Junius,  without  the  privity,  consent  or 
knowledge  of  Mr.  Almon,  or  any  kind  of  com- 
ttication  with  him  ;  that  he  put  Mr.  Almon's 
name  upon  the  blue  cover  of  the  work,  in  like 
manner,  without  bis  privity,  consent  or  know- 
ledge ;  that  Mr.  Almon,  as  soon  as  he  disco- 
vered his  name  at  the  foot  of  the  wrapper,  im- 
inedjately  sent  Mr.  Miller  a  note,  expressing 
his  dislike,  and  desiring  that  it  might  not  appear 
there  in  future ;  this  note  was  accidentally  de- 
stroyed, as  Mr.  Miller  did  not  conceive  it  would 
ever  be  of  consequence  enough  to  be  preserved. 
The  third  affidavit  was  made  by  the  defendant 
himself,  who  declared  that  be  was  not  at  home 
when  the  London  Museums  came  into  his 
•hop ;  that  as  soon  as  be  came  in,  which  was 
in  the  afternoon  of  Jan.  1,  be  observed  his 
neme  at  the  bottom  of  the  cover^  and  imme- 
diately sent  a  note  to  Mr.  Miller,  expressing  bis 
disapprobation  of  it ;  and  the  first  time  in  the 
same  day  that  be  bad  leisure,  he  periised  the 
monthly  publieatwns,  and  directly  gate  orders 
to  atop  the  tale  of  f  uch  as  contained  Junius's 


letter ;  among  others  was  the  London  Museom ; 
the  number  sent  him  by  Mr.  Miller  was  300, 
and  about  67  or  68  were  sold  before  he  ordered 
the  sale  t6  be  stopt ;  th^  next  morning  he  or- 
dered what  remained  to  be  carried  up  to  his 
garret,  and  the  earliest  opportunity  returned 
them  to  Mr.  Miller.  The  fourth  affidavit  was 
the  deposition  of  Mr.  Dilly,  bookseller,  proving, 
that  it  was  the  customary  practice  of  the  trade 
to  affix,  in  the  title  page  of  any  book  or 
pamphlet,  the  names  of  such  booksellers,  who, 
from  the  conveniency  of  their  situation  or  the 
reputation  of  their  trade,  might  tend  most  to 
encrease  the  sale.  The  fifth  affidavit  was 
made  by  Robert  Morris,  esq.  of  Lincoln's- 
Ion,  barrister,  who  deposed,  that  he  had  called 
at  Mr.  Almon's  a  day  or  two  after  the  pub- 
lication of  the  I»ndoii  Museum,  and  asked 
him  for  it;  but  Mr.  Almon  answered  him  he 
had  it  not;  this  deponent  further  declared, 
that  while  be  was  in  the  shop  a  stranger  also 
came  in  to  buy  one,  but  was  refused  it  in  the 
same  manner;  that  he  haci  himself  since 
bought  it  elsewhere,  had  perused  it,  and  con- 
ceived it  was  no  libel.  *   The  sixth  affidavit 

was  made  by Adanos,  shopman  to  Mr. 

Almon,  who  fully  corroborated  and  strengthened 
what  his  master  had  previously  deposed. 

The  Attorney  General  opened  with  declaring, 
that  had  not  the.  defendant  produced  the  six 
affidavits,  he  should  have  been  extremely  ur- 
gent with  the  Court  for  as  severe  a  punishment 
as  could  be  infiicted,  as  he  considered  the  of- 
fence Mr.  Almon  was  convicted  of,  as  one  of 
the  most  heinous  that  could  possibly  be  ima- 
gined ;  that,  as  far  as  bis  ideas  carried  him, 
a  publisher  was  not  at  all  less  criminal  because 
he  was  not  the  original  publisher ;  in  bis  mind 
he  was  infinitely  more  so ;  the  author,  as  the 
founder  of  the  mischief,  had  the  greatest  guilt ; 
the  person,  who  first  printed  it,  without  having 
heard  any  opinion  but  his  own,  was  not  near  so 
criminal  as  be  who,  after  the  general  idea  of 
the  public  was  known  concerning  it,  ^ve  it  to 
the  world  a  second,  a  third,  or  a  tenth  Ume ;  all 
that  remained  now  for  him  was  to  point  out 
such  objections  aa  arose  in  bis  breast,  tending 
to  lessen  the  effect  of  the  affidavits  in  alienat- 
ing the  criminality  of  the  defendant :  be  ob- 
served first,  that  what  Mr.  Miller  bad  deposed 
might  have  been  given  «s  evidence  on  the  trial, 
that  deponent  having  been{tlien  called,  if  not 
sworn,  but  was  prevented  from  examination 
by  the  counsel  for  Mr.  Almon ;  that  in  that 
case,  he  and  *  his  lirethren  would  have  been 
afforded  an  opportunity  of  cross-examining 
the  witnesses,  and  have  put  such  questions  to 
them  as  might  have  lessened  the  weight  of 
what  they  advanced.  Lord  Mansfiekl  hire  de* 
sired  to  set  the  Attorney  General  right,  inform* 
in^  him  that  the  affidavits  were  not  now  re- 
ceived as  impeaching  or  invalidating  the  re* 
corded  verdict;  if  they  had  been  offered  in 
that  light,  the  Court  could  not  have  beard 
theno ;  that  the  counsel  for  the  defendant  bad 
wisely  Bt6pped  the  evidence  on  their  side  from 
being  ^xaalinedi' thereby  preventing  toy  thing 
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cominflf  out  tbftt  might  injure  their  client :  that 
the  affidavits  were  now  merely  to  lessen  and 
fix  the  degree  of  punbhment  the  defendant 
merited ;  and,  therefore,  the  Attorney  General 
went  upon  wrong  grounds  in  considering  them 
as  evidence  for  Mr.  Almon.  The  Attorney 
General  next  urged,  the  want  of  prectseness  in 
the  affidavits,  particnlarlv  in  that  of  the  defen- 
dant, which,  he  said,  did  not  point  out  the  dif- 
ference of  time  between  his  sendin^^  the  letter 
to  Mr.  Miller,  and  stopping  the  sale  of  the 
pamphlet,  and  was  curiously  defining  the  in- 
accuracy, when  judge  Aston  interrupted  him 
with  observing,  that  that  was  rather  a  nice 
argument ;  that  the  Court  understood,  and  he 
dared  say  Mr.  Almon  meant  it,  in  the  afternoon 
of  the  day  of  the  publication ;  that  if  it  was  any 
way  equivocal,  the  matter  was  direct  perjury. 
The  Attorney  General  declared,  he  did  not  mean 
by  nice,  or  subtle  arguments,  to  hurt  any  man, 
but  went  upon  -the  honest  grounds  the  affidavit 
afforded  ;  tliat  as  it  was  wholly  in  the  defen- 
dant's power  to  prcduce  all  he  could  ii*  favour 
of  himself,  he  only  wondered  he  had  not  been 
more  full  and  conclusive,  reciting  the  tenor  of 
the  affidavit  in  words  rather  more  expressive 
and  concise  than  Almoo's:  he  said,  he  was 
more  particularly  urgent  upon  this  occasion, 
that  too  great  a  precedent  might  not  be  opened 
for  delin4]uentsto  evade  punishment,  by  lessen- 
ing and  impeaching  the  verdict  when  brought 
to  receive  judgment,  and  that  it  might  not  be 
laid  down  as  a  rule  of  the  Court,  to  affi>rd  a 
shelter  for  criminals  to  es<^pe  under,  unon  a  plea 
of  ignorance,  or  of  a  libel  being  sold  inadver* 
tently  without  the  knowleds^e  of  the  vender ; 
[Lord  Mansfield  informed  him,  he  need  not 
be  under  apprehensions  thatany^ucb  woold  lie 
laid  down  by  that  court ;  and  then  asked  the 
counsel  for  the  crown,  if  they  had  any  affi- 
davits to  produce  on  their  side ;  and  beinjp  an- 
swered in  the  negative,  he  informed  the  Court 
that  he  was  obliged  to  leave  them,  but  desired 
the  matter  might  fo  on.]  The  Attorney  Ge- 
neral next  distinguished  between  a  man's  selling 
a  pamphlet  as  lon^  as  he  could  sell,  and  stopping 
while  he  yet  had  it  in  his  power  to  sell,  calling 
Mr.  Almon's  the  middle  degree  of  guilt,  but 
yet  aggravating,  as  much  as  possible^  every 
circumstance  that  could  tell  against  the  de- 
fendant, 'or  increase  the  punishment.  The 
Solicitor  General  seconded  what  the  Attorney 
General  had  just  advanced,  observing,  that 
Mr.  Almon's  affidavit  was  very  vague  and  in- 
conclusive; that  the  Court  should  have  been 
informed  where  Mr.  Almon  was  when  from 
home^  why  he  went  from  home,  whether  into 
the  country,  or  to  what  place,  the  business  that 
deuined  him,  and  the  precise  time  he<«taid; 
that  Mr.  Almon  had  wrote  to  Miller  about  hift 
name,  why  he  did  not  also  then  return  the 
books  ?  The  same  cover  in  which  his  name 
^as  printed,  expressed  the  contents  of  the 
pamphlet,  at  the  head  of  which  stood  Junios's 
Letter  to  the  K— :  Could  be  not  see  that  ?  But 
be  hold  67,  and  then  stopped,  when  as  his  affi- 
davit said,  be  looked  over  the  monthly  poblica* 


tiont.  It  was  not  therefore  unknowingly,  or 
against  Mr.  Almon's  will,  to  sell  what  he  knew 
to  be  a  criminal  paper ;  but  it  was  the  fear  of 
punbhment  alone  that  inducecl  him  to  stop  the 
sale ;  Mr.  Almon  had,  on  his  trial,  been  legally 
convicted  of  selling  a  libel  of  the  most  infamous 
kind ;  the  affidavits  pitiduced  were  with  him  of 
no  weight,  they  were  extraneous  to  the  veidict, 
nor  should  they  at  all  affect  the  punishment. 
Mr.  Morton  got  up,  as  third  counsel  for  the 
crown,  spoke  a  few  words,  which  scarce  any 
body  heard,  and  then  sat  down  again ;  when 
Serjeant  Gl  vnn  arose,  and  began  with  observing, 
that  what  his  learned  brethren  had  said,  as  to  •  - 
the  affidavits  now  produced  not  impeaching 
or  lessening  the  venlict,  they  were  certainly 
right ;  the  verdict  of  a  jury  was  solemn,  and 
ought  to  be  considered  as  a  sacred  finding ;  in 
consequence  of  the  verdict,  he  was  under  th.e 
necessity  of  considering  Mr.  Almon  as  in  soma 
measure  ^ilty,  but  it  was  but  right  the  guilt 
shouM  be  regained  only  in  its  just  and  proper 
degree ;  Mr.  Almon's,  in  his  opinion,  was  al- 
most merely  nominal,  and  was  indeed,  with  all 
due  deference  to  the  verdict,  next  to  nothing  $ 
the  affidavits  were  strong,  and  ought  to  lessen 
the  idea  of  criminality  the  verdict  necessarily 
involveii  the  defendant  in ;  the  Attorney  Ge- 
neral might  indeed  have  drawn  them  up  with 
more  accuracy ;  Mr.  Almon,  as  an  honest  mau, 
(a  character  in  which  he  had  never  been  im- 
peached) had  only  given  the  neceesary  strong 
lights,  which  he  had  not  done  altogether  with- 
out the  assistance  of  the  Attorney  General  $  for 
it  was  in  consequence  of  the  objections  made 
by  that  gentleman,  when  Mr.  Almon  was 
brought  up  for  judgment  last  term,  that  the 
affidavits  bore  their  present  face ;  the  bench,  as 
well  as  the  bar,  bad  pointed  it  out  as  necessary, 
that  it  should  be  ascertained  when  Mr.  Almon 
stopped  the  sale,  how  many  he  sold,  and  when 
they  were  returned ;  these  questions  were  now  ' 
answered ;  that  as  to  the  *  Where  was  he  ? 
What  did  he?  and.  When  returned  he?'  so 
loudly  and  strenuously  called  for  by  the  learned 
Solicitor  General,  they  were  not  necessary  to 
the  point,  nor  were  they  before  demanded ; 
Mr.  Almon,  of  all  the  publishers  of  this  paper, 
many  avowedly  so,  stood  alone  likely  to  receive 
punishment,  and  certainly  with  the  slightest 
degree  of  criminality  ;  his  crime  was  merely 
nominal;  and  his  punishment,  if  any,  should 
be  merely  nominal;  the  affidavits  might  be 
called' extraneous  from  the  verdict,  but  they 
were,  of  the  kind,  of  weight  and  consequence 
sufficient  to  alleviate,  and  almost  wholly  excul- 
pate the  defendant.  As  to  talking  of  being 
induced  to  do  right  through  fear  of  punish- 
ment, it  was  an  argument  that  might,  with 
equal  propriety,  t>e  alledged  against  every 
man,  for  every  good  and  just  action ;  a 
severe  punishment  was  never,  under  such  cir- 
cumstances, inflicted  in  that,  or  any  other 
court,  or  legislature ;  he  hopedi  therefore,  the 
Court  would  properly  consider  the  degree  of 
extenuation  enforced  by  the  affidavits,  and 
give  jadgment  accordingly. 
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Mr.  lieetpoke  next  for  the  defeodant;  he 
^  6b0er?ed,  tbiC  if  Mr.  Almoo'tf  affidafiUi  were 
equivocal  or  falae,  they  were  not  only  tbe 
gnMiest  prejadices,  hot  the  groflaest  inaulta 
upon  that  court  that-  ever  had  been  offered ; 
but  that  there  did  not  appear  to  him  the  moat 
distant  reaaon  to  doubt  the  validity  or  truth 
of  any  of  them ;  the  affidavit  of  Mr.  Morris, 
an  independent  gentleman,  was  the  roost  in- 
cootrovertibie  proof  of  their  being  founded  on 
fact  that  fM>uld  possibly  be  prwluced  ;  and 
'  that  established,  the  whole  was  a  strong  alle* 
viatioo  of  the  defendant's  criminality ;  he  de- 
clared he  was  amazed  to  bear  the  j^entiemen 
of  the  other  side  prosecuting  this  affair  with 
80  much  ardour;  he  imagiaed  that  Mr.  Al- 
^  tDon  had  been  all  along  considered  as  scarcely 
at  all  guilty  ;  that  every  circumstance  told  for 
btm;  and  he  hoped  the  Court  would  be  as 
lenient  as  possible  in  the  punishment. 

Judge  Aston  then  began  giving  judgment, 
'Which  he  nretaced  with  observing,  that  Air. 
Almon  hao   been  found  guilty  of  publishing 

•  most  wicked,  aeditious,  and  malignant  libel ; 

•  libel  uo  the  person  of  the  king,  a  prince  re- 
markable for  the  excellency  of  bis  public  con- 
duct, his  private  and  religious  virtues,  and  hia 
eteady  attention  to  the  welfare  of  bis  people ; 
•a  admirable  in  himself  as  his  libeller  was  dee- 
picable ;  notwithstanding  tbe  opinion  of  one 
Morris,  the  defendant  had  been  fully,  fairty 
and  legally  convicted  of  selling,  in  the  London 
Museum,  a  libel  filled  with  defamation  and  fahi- 
liood,  abusive  of  the  aovereign,  and  the  great 
officers  of  state,  charging  both  Uooaea  of  Par- 
liament with  adopting  arbitrary  meaaares  to 
the  injury  of  tbe  public,  and,  in  contempt  to 
tbe  laws,  tending  to  disturb  the  public  peace, 
to  destroy  order,  and  create  anarchy  and  con- 
fusion ;  the  crime  deserved  the  severest  punish- 
ment that  could  poesibly  be  inflicted ;  but  the 
king  wanted  not  to  oppress  his  sobjecta  with 
cruelty,  he  meant  only  to  correct  their  tll-apmng 
errors.  The  Court  were  of  opinion  tbe  affi- 
davits of  Mr.  Miller  and  Mr.  Almoo  lessened 
the  guilt  of  the  latter ;  they  did  not  attend  to 
one  of  tbe  others,  as  thev  would  not  pay  any 
regard  to  the  affidavit  of  Morris,  who  could  de- 
clare (thoughonl^  in  aparentheais)  that  Juniua's 
letter  was  not  a  libel ;  but  that  tne  booksellers 
in  future  times,  might  not  screen  themselves 
by  pleading  ignorance  of  what  they  sold,  it  waa 
neoessary  te  repeat,  that  the  bare  fact  of  publi- 
cation was  sufficient  conviction.  The' Court 
conceived  that  the  afiidavita  were  not  de- 
signedly equivocal ;  if  they  were,  the  defen- 
dant must  know  he  waa  gtiilty  of  peijury : 
and  notwithstanding  what  bad  been  aaid  by 
gentlemen  of  the  other  side,  jud^  Astoo  de- 
clared he  could  not  help  defendmg  the  At- 
torney General  for  pushing  his  prayer  for 
judgment  in  this  cauae.  Had  he  dooe  other- 
wise, he  would  have  neglected  the  duties  of 
his  office,  a  matter  he  never  had   yet  been 

^   guilty  of.    The  aentenee  was,  a  fine  of  ten 
marks,  and  to  be  bound  over  to  his  good  be- 

taviour  for  two  yeara,  the  defendaot  m  400/. 
ad  two  sureties  io  900L  each. 


N.  B.  Copiea  of  these  affidavits  wciw  given 
to  the  Solicitor  of  the  Treasury  Jaat  Trinity 
term,  before  the  long  vacation,  and  three  of 
them  had  been  read  in  court.  After  this 
aecond  reading  waa  finbhed,  the  coooael  i^ere 
heard,  and  then  Mr.  J.  Aston  read  from  a  paper, 
what  the  Court  thought  good  to  prooonnoe 
upon  the  matter. 

The  reason  given,  for  throwing  out  of  the 
conaideratiou,  a  material  affidavit  made  by  Mr. 
Moi^ris,  a  witness  toialiy  disinterested,  is  really 
curious.  He  is  a  young  barrister,  snd  awears 
that  he  bought  Juniua's  letter,  not  tliioking  it  a 
libel.  The  judge  thinkait  is;  and  the  point 
upon  which  these  two  lawyera  differ,  is  agreed 
unanimously  by  the  whole  Court  to  be  matter 
of  law.  Because,  therefore,  Mr.  Morris  is 
wrong  in  his  legal  notions,  he  t^  not  to  be  cre- 
dited as  to  matter  of  fact.  How  this  might 
sound  in  the  four  courts,  I  know  not ;  hot,  in 
my  opinion,  it  will  not  pass  in  Westminster-hall 
for  fair  inference,  good  logic,  or  pure  justice.* 

The  following  account  was  given  in  tbe 
London  Museum : 

*<  June  30.  Thta  day,  on  a  motion  made  by 
hia  own  counsel,  Mr.  Almon  appeared  in  the 
court  of  King's-bench  at  Westminster- ball,  a 
little  af\er  one,  before  lord  chief  justice  Mans- 
field, Mr.  Justice  Willes,and  Mr.  Justice  Asb- 
hurat,  to  receive  judgment.  Serjeant  Glynn 
opened  with  explaining  the  nature  of  Mr.  AI- 
mon's  offence ;  and  banning  to  touch  on  the 
evidence  that  convicted  him,  lord  Mansfield 
toM  him,  that  if  he  had  any  thing  to  aay  io 
extenuation  of  Mr.  Almoo,  he  had  not  tbe  least 
objectkm  to  bear  it,  but  that  he  could  not  allow 
bim  to  enter  into  the  evidence.  The  Serjeant 
informed  hia  lordship,  that  he  had  much  to 
aay  in  extenuation  of^bia  client ;  so  much,  that 
if  he  had  any  guilt  at  all,  it  was  of  the  lightest 
nature.  He  repeated  to  the  Court  the  ciream- 
stance  of  Mr.  Alow>n'8  having  stopped  the  sale 
of  the  pamphlets  as  soon  as  he  discovered  they 
contained  Junius's  letter ;  that  hia  name  was 
inserted  on  the  wrapper  without  his  privity  or 
conaent,  and  that  it  was  accidentally  sold,  in 
the  common  course  of  hia  busineas ;  aa  a  proof 
of  which,  be  bad  very  strong  affidavita  to  pro- 
duce, the  one  Mr.  Almon'a  own,  a  second  Mr. 
Miller's,  (the  original  publiaher)  a  third  by  Mr. 
Diily,  a  bookseller  in  tbe  Poultry,  and  a  fourth 
by  Robert  Morria,  esa.  of  Lincoln'a-Ioo,  each 
severally  and  essentially  tending  to  dear  Mr. 
AlmoD  of  any  arimioal  intention.  He  said  he 
hoped  the  Court  Would  not  think  of  a  aevece 
puniahment,  aa  if  that  waa  to  be  tbe  coaae- 

Sieooe  of  a  prooecntion  and  conviction  of  this 
nd,  when  the  guilt  was  attended  with  aucb 

*  What  Mr.  Joatiee  Asloo  io  pionoooeiog 
aentenee  aaid  of  Morria  (see  the  ease  between 
liim  and  Miaa  Harford,  see  alao  the  trial  of  tbe 
Rev.  Bennett  Allen,  a.  d.  178S ;  for  the  murder 
of  Mr.  Dolany)  waa  sharply  reprehended  by 
Junioa,  and  also  in  *<  A  Summary  of  tbe  Law 
of  libel  in  four  leltera  aigacd  Pbilaksthcrw 
Anglicanus,"  Lett  4. 
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allcmdng  ciranoMtaiices,  (he  exercbiDg^  the 
trade  of  Mokieller  woold  be  extremely  bazard- 
oua ;  and  if  more  than  a  nomioal  punisbmeot 
waa  ioflictedf  the  best  adfice  be  could  g^ve  the 
booksellers  and  pobiisbers  would  be  to  shut  up 
their  8bo|>s.  Lord  Mauafield  desiring  the  affi- 
dafita  anight  be  read,  the  clerk  of  the  court 
immediately  read  them. 

Mr.  Alnion's  (which  waa  first  read)  de- 
posedy  that  be  did  not  cause  that  letter  of  Ju* 
niuB  to  be  inserted  in  the  London  Museum. 

Mr.  Miller's  deposition  was,  that  Mr.  Al- 
mon  had  no  concern  wbatsoerer  in  inserting, 
or  causing  to  be  inserted,  that  letter  of  Junius 
io  the  Lmon  Aloseum :  that  he  put  Mr.  Al- 
mon'a  name  tO/the  pamphlet,  as  a  seller  only, 
because  he  knew  man^  people  of  fashion,  and 
numiiers  of  the  nobility  resorted  to  bis  shop ; 
and  that  it  ia  usual  for  the  booksellers  to  add 
to  their  books,  &o.  the  namea  of  such  other 
booksellers  as  appear  most  likely  to  sell  them : 
that  he  put  Mr.  Almon's  name  to  tlie  London 
Museum,  agreeably  to  this  custom,  without 
asking  his  leave;  and  that  he  ahio  sent  the 
hooka  to  him. 

The  affidavit  of  Mr.  Edward  Dilly  was 
next  read:  he  deposed,  that  the  above  practice 
of  putting  other  booksellers'  namea  to,  and 
■ending  them  books  or  pamphlets  to  sell,  was 
CQmmon  and  usual  in  the  trade. 

Lastly  the  deposition  of  Robert  Morris, 
esq.  waa  read,  which  declared,  that  he  called  a 
few  days  alYer  the  day  of  publication,  (which 
waa  January  1,)  at  Mr.  Almon*s  shop,  in  order 
to  purchase  one  of  the  numbers  of  the  Museum, 
containing  Junius's  letter,  and  that  Mr.  Almon 
said  he  had  it  not. 

Mr.  Serjeant  Glynn  mentioned,  as  a  far- 
ther proof  of  bis  client's  innocence,  that  Mr. 
Moms  was  a  friend  of  Mr.  Alroon'a,  and  that 
Mr.  Almon  could  not  suppose  a  gentleman  of 
Mr.  Morris's  rank  and  character  came  to  his 
shop  with  a  desigb  to  inform  against  him,  his 
refusing  to  sell  faim  the  Museum  therefore  waa 
a  plain  proof  be  had  returned  them. 

Lord  Mansfield  observed,  that  there  was 
some  defect  in  the  affidavits,  none  of  them  men- 
tioning the  precise  time  of  Mr.  Almon's  return- 
ing the  pamphlets  to  Mr.  Miller,  or  stoppinrthe 
ssie  of  them  at  his  shop ;  he  recommended  this 
therefore  to  be  supplied,  as  blinking  would 
only  create  suspicion,  and  leave  more  room 
for  a  suspicion  of  guilt  than  it  waa  possible  for 
the  real  truth  to  imply :  he  declared  he  men* 
tioned  this  solely  for  tne  sake  of  clearing  Mr. 
Almon ;  who  directly  informed  the  Court,  that 
when  the  magazines,  Sec,  came  into  his  shop, 
he  was  not  at  hume ;  but  on  bis  return,  he, 
from  notivcfs  of  curiosity,  looked  over  each, 
and  ordered  his  servant  not  to  aell  any  which 
eootained  Junius's  letter ;  and  that  to  the  best 
of  bis  memory,  the  sale  of  the  London  Mu- 
seum waa  stopped  some  time  on  the  first  day 
of  publicatioo.  Lord  Mansfield  then  reoom- 
nended  to  Se^eant  Glynn  to  amend  the  affi- 
davits,  and  bring  the  defendant  up  again. 
Hia  lordship  asked  tb»  Solicitor  GeDsrsI  if 
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there  was  any  prosecution  against  Mr.  Miller* 
and  being  answered  in  the  affirmative,  he  said 
the  defendant  bad  done  ri|(ht,  in  not  examininfl^ 
Mr.  Miller  upon  his  trial ;  and  then  declared 
he  wondered  at  bringing  Mr.  Almon  up  for 
judi^ment  before  the  other  informations  were 
tried,  and  advised  it  to  be  postponed,  pending 
the  issue  of  the  intended  prosecutions,  as  no 
man  should  be  punished  farther  than  bis  pecu- 
liar degree  of  guilt,  and  some  one  might  be 
found  more  immediately  criminal  than  Mr. 
Almon ;  that  if  the  counsel  for  Mr.  Almon 
chose  it,  the  Court  would  not  consider  him  as 
being  brought  for  judgment  that  day,  but 
woukl  give  judgment  any  future  time  that  the 
counsel  on  both  sides  should  appoint. 

Mr.  Lee  also  spoke 'for  Mr.  Almon ;  but  as 
no  arguments  were  entered  into,  it  was  not  in 
the  power  of  the  counsel  on  either  side  to  exert 
their  abilities,  exclusive  of  the  opening  speech 
of  Mr.  Serjeant  Glynn,  in  which  all  the  use  of 
ability  that  could  be  made  ou  such  an  c 
was  exerted  by  the  very  able  Serjeant. 


The  following  is  Burrow's  Report  concerning 
the  application  for  a  New  Trial,  (see  p.  839.) 

The  defendant  having  been  convicted  of  pub* 
lishing  a  libel,  (Junius's  Letter,)  in  one  of  the 
magazinea  called  the  London  Museum ;  which 
waa  bought  at  his  shop,  and  even  professed  to 
be  **  printed  for  him  ;^' 

His  counsel  moved,  on  Tuesday  IPth  June 
1770,  for  a  new  trial ;  upon  the  foot  of  the  evi- 
dence being  insufficient  to  prove  any  criminal 
intention  in  Mr.  Almon,  or  even  the  least 
knowledge  of  their  being  sold  at  his  shop.  And 
they  had  affidavits  to  prove,  that  it  was  a  fre- 
quent practice  in  the  trade,  for  one  publisher  to 
put  another  publisher's,  name  to  a  pamphlet,  as 

{irinted  for  that  other,  when  in  fact  it  was  pub- 
ftsbed  for  himself.  That  this  was  the  fact  in  the 
Iiresent  case ;  Mr.  Miller  beiujg  the  real  pub- 
isher  of  this  Museum,  bu(  having  advertised  it 
and  published  it,  as  printed  for  Mr.  Almon, 
without  consulting  Mr.  Almon,  or  having  his 
consent  or  approbation.  That,  on  the  contrary, 
as  soon-  as  he  saw  hia  pame  put  to  it  as  being 

K rioted  for  him,  he  immediately  sent  a  note  ^ 
Ir.  Miller,  expressing  his  disapprobation  and 
dissatisfaction.  That  he  himself  had  no  con- 
cern whatever  in  this  London  Museum.  That 
he  was  not  at  home  wtien  they  were  aent  to  his 
shop.  That  the  whole  numl«er  sent  to  his  shop 
was  SCO.  That  about  67  of  them  had  been  sold 
there,  by  a  boy  in  the  shop,  but  without  Mr. 
Almon's  own  knowledge,  privity,  or  approba- 
tion. That  as  soon  aa  be  discovered  it,  he  stopt 
the  sate,  ordered  the  remainder  to  be  carried  up 
into  his  gari-et,  and  took  the  first  opportunity 
to  return  them  to  Mr.  Miller.  That  it  was  not 
proved,  that  the  person  who  sold  them  was  Mr. 
Almon's  servant,  or  employed  by  him ;  or  that 
Mr.  Almon  waa  at  all  privy  to  the  sale.  [Q.U. 
this  arguendo^  and  not  in  affidavit  ?] 

On  Wednesday  S7th  June  1770,  it  came  on 
again ;  audi  Hgesnt  GlynD  argued  that  the 
31 
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proof  againtt  Mr.  Almoo  appeared  therefore  to 
De  defective :  there  was  notbiog  to  constitute 
crimiDalitv,  or  induce  punishment. 

That  after  the  jury  had  been  out  about  two 
hours,  one  of  them  (Mr.  Macic worth)  proposed 
a  doubt  «  whether  the  bare  proof  of  the  sale  in 
Mr.  Alroon's  8ho)[>,  without  anv  proof  of  privity, 
knowledge,  consent,  approbation,  or  fna/tis  ani- 
mutf  in  Mr.  Aloion  himself,  was  sufficient  in 
law  to  con?ict  him  criminally  of  publishing  a 
Mbel." 

Mr.  Mackworth  understood  his  lordship's 
answer  to  this  doubt  to  be  this—*'  That  this 
was  conclusire  eridence."  Otherwise,  Mr. 
Mackworth  was  conrinced  in  his  own  mind, 
that  the  defendant  ought  not  to  be  found  fipiilty, 
upon  this  evidence ;  nor  would  he  have  found 
him  guilty.  He  certainly  gave  his  verdict  under 
a  mistake.  If  he  had  apprehended  that  the 
jury  were  at  liberty  to  exercise  their  own  judg- 
ment, he  would  have  acquitted  the  defend- 
ant. The  Serjeant  prayed  that  Mr.  Mack- 
worth's  affidavit  might  be  read. 

Lord  MantJUld'^Ofi  know,  it  can't  be  read. 

Mr.  Justice  Jt/on— A  juryman's  affidavit 
with  regard  to  his  sentiments  in  point  of  law, 
at  the  trial,  ought  not  to  be  admitted  ;  what- 
ever may  be  the  case  of  htr  affidavit  tending  to 
rectify  a  mistake  in  fact. 

Lord  Mantfield^  in  reporting  the  evidence, 
•aid  iie  had  toU  the  jury  that  there  was  evi- 
dence  of  the  publication,  if  they  believed  the 
witnesses.  And  he  said,  he  had  directed  them, 
(as  he  always  had  clone,  and  as  he  took  the  law 
to  be,)  that  if  they  were  not  satisBed  that  the 
blanks  were  filled  up  in  the  information,  in  the 
true  sense  and  meaning  of  the  writer,  they 
ought  to  acquit  the  defendant :  and  that  the 
epithets  used  in  the  information  were  inferences 
of  law,  drawn  from  the  paper  itself;  and  not 
facts  to  be  proved. 

The  Court  were  of  opinion,  that  none  of  the 
matters  urged  on  behalf  of  the  defendant,  nor 
all  of  them  added  together,  were  reasons  for 
granting  a  new  tri^l ;  whatever  weight  they 
might  have  in  extenuation  of  his  offence,  and  in 
consequence  lessening  his  punishment.  For, 
'they  were  exceedingly  clear  and  unaniuioiis 
in  opinion,  that,  this  pamphlet  being  bought 
in  theahop  of  a  common  known  bookseller  and 
publisher,  importing  by  its  title-page  to  be 
printed  for  him,  is  a  sufficient  primA  facie  evi- 
dence of  its  being  published  by  him :  not  indeed 
oonclnsive,  because  he  might  have  contradict- 
ed it,  if  the  facts  would  have  home  it,  by  oon- 
trarv  evidence.  But  as  he  did  not  offer  any 
evidence  to  repel  it,  it  must  (if  believed  to  be 
true)  stand  good  till  answered,  and  be  consider-' 
ed  as  conclusive  till  contradicted. 

Lord  Mansfield  said  and  repeated,  that  Mr. 
Mackworth  had  understood  him  perfectly 
right :  and  he  was  very  glad  to  find  that  there 
was  no  doubt  of  what  be  had  said.  The  sub- 
atonce  of  it  was,  that  in  point  of  law,  the  buy- 
ing the  pamphlet  in  the  public  open  shop  of  a 
known  professed  bookseller  and  publisher  of 
ptmphloCfy  of  a  peiWHi  adiog  in  the  shop, 
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primA  facie  is  evidence  of  a  poblicatioD  by  the 
master  himself :  but  that  it  is  Kable  to  be  oea- 
tradicted,  where  the  fact  will  bear  it,  by  con- 
trary evidence  tending  to  exculpate  the  mas- 
ter, and  to  shew  that  be  was  net  privynor  as- 
senting to  it,  nor  encouraging  it.  That  this 
being  prim&  fade  evidence  of  a  pBblication  by 
the  roaster  himself,  it  stands  good  till  answered 
by  him :  and  if  not  answered  at  all,  it  thereby 
becomes  cdnclusive  so  far  as  to  be  sufficient  to 
convict  him.  That  proof  of  a  public  exposiog 
to  sale  and  selling,  at  bis  shop,  by  bis  servsnt, 
was  prtmdyacie  sufficient ;  and  must  stand  till 
contradicted  or  explained  or  exculpated  bv 
some  other  evidence ;  and  if  not  contradicted, 
explained,  or  exculpated,  would  be  in  point  of 
evidence  sufficient  or  Untomouut  to  condnsive. 
Mr.  Mackworth's  doubt  seemed  to  bo,  ^  whe- 
ther the  evidence  was  sufficient  to  convict  the 
defendant  in  case  be  believed  it  to  he  true." 
And  in  this  sense  I  answered  it.  Frimifackf 
'tis  good ;  /nd  remains  so,  till  answered.  If  it 
is  b^ieved,  and  remains  unanswered,  itbecoases 
conclusive.  If  it  be  sufficient  in  point  of  lair, 
and  the  juryman  believes  it,  he  is  bonndin  coa- 
science  to  give  bis  verdict  according  to  it. 

In  practice,  in  experience,  in  histonr,  ia  the 
memory  of  all  persons  lifing,  this  is  (I  belieTe) 
the  first  time  that  it  was  ever  doubted  **  that 
this  is  good  evidence  againat  a  bookseller  or 
publisher  of  pamfrfileto."  The  constant  pra^ 
tice  is,  to  read  the  libel,  as  soon  as  over  it  has 
been  proved  to  be  bought  at  the  defendant's 
shop.  This  practice  shews  that  it  is  considered 
as  already  proved  upon  the  defendant :  for,  it 
could  not  he  read  against  him,  before  it  had 
been  proved  upon  him. 

If  I  am  mistaken,  I  am  enthvly  open  te 
alter  my  opinion,  upon  being  convinced  that  it 
is  a  wrong  one :  nut,  at  present,  1  take  tbis 
point  to  ^  as  much  establisbed,  as  that  sa 
eldest  son  is,-  (in  general)  heir  to  bis  fetbcr. 
And  being  evidence /^risiii^cie,  itstonds,  (if  be* 
lieved)  till  contrary  proof  is  brought  to  repd  it. 

Mr.  Justice  Aeion  laid  down  thesaaae  maxim, 
as  being  fuller  and  dearly  estaUishcd,  '« that 
this prtifid/arte evidence  (if  believed)  is  binding 
till  contrary  evidence  be  produced."  Being 
bou|rht  in  a  bookseller's  shop,  of  a  person  act- 
ing in  it  as  his  servant,  ia  such  priwtd  facie  evi- 
dence of  ito  being  )>ublished  by  the  bookstUer 
himself :  be  has  the  profits  of  the  shop,  and  is 
answerable  for  the  consequences.  And  here  is 
a  corroborating  circumstance ;  nanaely ,  that  it 
professes  to  be  printed  for  him.  It  is  as  strsog 
acase  as  could  be  put  The  sale  in  bis  shop  if 
sufficiently  proved :  and  be  is  answerable  far 
what  ia  done  in  his  shop.  And  here  is  no  sort 
of  proof  produced  in  contradiction  orexcnipa* 
tion.  This  primd  facie  evidence,  not  answered, 
ia  sufficient  to  ground  a  verdict  upon:  sal 
there  appoftn  no  reason  for  gruMii 
trial.  If  he  bad  a  sufficiant  excuse, 
have  shewn  and  proved  it.  But  I 
tempted  to  prove  exculpation  br  « 
fore  the  evidence  of  his  pubUshinff  wliat  wsi 
thin  bought  ia  hiiihop  nuit  stendlill  tlitooQ* 


gruMing  a  new 
excuse,  %|  might 
lot  he  ban  not  St. 
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trary  appetn.  Thare  may  indaed  baciream- 
■Unoeaof  extanQaiioo,  or  ^leo  of  ezcolpatioo ; 
and  if  it  wera  a  aorprise  opou  him,  the  court 
iroold  hava  regard  to  auch  circomataDoea,  as 
far  aa  they  nnented  tbeir  rafpurd :  bat  here  waa 
no  kind  or  proof,  of  any  such  aort. 

He  died  Rarria't  Caae,  [aa<e,  f.  7,  p.  945]; 
Rez  «.  Strabaa,  Hil.  3  G.  l.  and  Rex  v.  Eliz. 
Hutt,  fill.  S  G.  S,  Fitz- Gibbon,  4i. 

Mr.  Joit.  Wiiiii  waa  also  of  opinion  that 
there  waa  no  foundation  for  the  motion  for  a 
new  trial ;  and  that,  upon  all  thecircnmatanoea 
of  this  case,  Mr.  Almoo  waa  answerable  aa 
publiaber  of  the  libel.  He  ia  a  common  known 
Dookseller  and  pobliaher ;  and  it  imports,  upon 
the  face  of  it,  to  be  printed  for  him ;  and  it  waa 
boufpht  in  his  shop.  This  ia  anfficient  primd 
/aeie  evidence  of  bia  pririty  :  and  no  contrary 
evidence  was  pi-oduced  by  him.  It  waa  liable 
to  be  refuted  or  explained :  but  as  it  nerer  waa, 
nor  imy  excuae  shewn,  it  stands  good  to  couTict 
htm. 

Mr.  Just  AMurit  entirely  concurred  with 
his  lordship  and  the  rest  of  his  brethren,  in  tbe 
doctrine  they  had  laid  down ;  and  in  holding 
that  there  was  not  any  foundation  for  granting 
a  new  trial:  and  be  particularly  expreaaed  hi# 
approbation  of  lord  Mansfield'a  anawer  to  Mr. 
Mackworth,  the  juryman. 

The  Court  therefore  unanimously  discharged 
tbe  role  to  shew  cause  why  there  ahould  not  be 
a  new  trial. 

Tbe  defendant'a  counael  declined  making 
any  uaeof  the  liberty  which  bad  been  reaerrcd 
to  them,  of  moving  m  arreat  of  judgment. 


The  folkiwing  article  appeared  in  the  Lon- 
don Mnaeum  for  December  1770 : 

As  the  con?ersation  of  the  public  will  very 
8000  turn  upon  tbe  Attomey*Generara  assum- 
ed power  to  file  informations  against  whom, 
and  for  what  he  pleases ;  you  cannot  do  better, 
at  tbia  time,  than  print  the  following  Caae  and 
Argument  rif  Mr.  EarberT,*  which  is  very  lit- 
tle known,  e? en  among  the  lawyers. 

Nov,  9,  17SS.  Mr.  Earberv  was  seized  by  a 
warrant  from  the  duke  of  Newcaatle,  under 
pretence  of  being  author  of  tbe  Royal  Oak 
Journals.  He  was  carried  before  Cbarlea  de 
U  Faye,  under-aecretary,  and  ordered  to  giro 
bail.  After  having  been  put  to  a  great  deal  of 
trouble  and  expeoce,  (not  much  unlike  the  late 
trial  of  Mr.  Almon)  and  not  being  able  to  ob- 
tain a  fair  trial,  be  determined  to  move  the 
Court  of  King's-bench  for  tbe  discbarge  of 
bia  bail,  on  the  13th  of  February  1737.  He 
applied  to  aeveral  counsel  to  open  his  cause, 
but  they  unanimously  refused  to  do  it,  alleg- 
Hig,  that  it  would  be  ridiculous  to  move  against 
the  oonrae  of  the  Court,  which  course  was,  that 

*  See  vol.  19,  pp.  1016. 1080 :  Burrow's  re- 
port of  the  case  baa  not,  I  apprehend,  been  pub- 


the  kiofr  had  a  prerogative  to  call  on  a  trial 
upon  an  information  at  his  own  pleaaure. 

This  waa  the  judgment  of  tbe  court  of  King's- 
bench,  about  four  years  Ance,  when  Mr.  Joce- 
lyn  moved  the  Court,  that  Mr.  Earbery  mi^bt 
lie  either  tried  or  discharged  ;  at  which  mouon 
lord  Hardwicke  sat  aa  lord  chief  justice. 

When  the  Attorney  General  came  into  tbe 
court,  he  exhibited  Mr.  Earbery 'a  notice  to 
tbe  Court. 

The  Court  called  for  Mr.  Barbery's  counsel ; 
Mr.  Earbery  said,  be  bad  applied  to  counsel, 
bnt  could  get  none.  He  prayed  therefore  tbe 
Court  that  he  might  be  heard  in  person  ;  which 
the  Court,,  with  great  indulgence  and  lenity, 
granted.    Tbe  following  argument  ensued  : 

Mr.  Earbery,  Sir,  1  have  beard  much  tbia 
day  from  the  gentlemen  learned  in  the  law, 
on  my  right  haod,*about  the  course  of  the 
Court.  I  am  f  ery  confident  there  are  no  Ci- 
ceroa  there,  though  there  ia  a  Koaciua  here. 
I  would  not  be  understood  to  make  the  least 
reflection  upon  the  honour  and  dii^nity  of  the 
Court,  yet  I  muat  allege,  that  the  course  of 
the  Court  cannot  be  against  the  fundamental 
lawa  and  libertiea  of  the  English  nation.  There 
are  three  things  betbre  tbia  Court  to  consider 
upon.  First,  The  discharge  from  all  prosecu- 
tions in  this  cause.  Secondly,  The  discharge 
of  tbe  bail.  Thirdly,  What  yon  design  to  do 
with  me.  If  you  commit  me,  it  follows,  from 
this  pretended  course  of  the  Court,  that  a 
prince,  when  be  prosecutes  upon  informations, 
baa  a  power  of  perpetual  imprisonment,  with-  . 
out  a  trial. 

Mr.  Juat.  Page,  Sir,  you  may  walk  abool 
wherever  you  please,  we  don't  detain  you. 

Earbery.  Sir,  if  my  bail  surrender  me  op, 
how  can  1  walk  about?  It  was  the  opinion  of 
the  lord  chief  justice  Hardwicke,  that  the 
prince  had  a  prerogative  to  suspend  a  trial  dur- 
ing pleasure.  Prerogative,  they  aay,  is  above 
law ;  granting  that,  it  most  nevertheless  be 
coeval  with  law.  I  can  eaaily  prove  informa- 
tiona,  aa  to  their  origin,  to  be  against  law. 
Where  then  did  tbia  prerogative  b^in  ?  from 
whence  could  that  |>09sibly  take  ita  rise  ?  Pre- 
rogative is  very  terrible.  This  is  more  fright- 
ful to  me  than  all  the  reat ;  as  it  has  taken 
such  room  in  your  bench,  we  cannot  be  too 
zealoua  to  tear  it  up  by  tbe  roots,  and  caat  it 
away.  If  the  Court  will  give  me  leave,  I  shall 
proceed  to  shew  the  illegality  of  informationa. 
I  know  they  are  rooted  in  your  bench,  and 
have  had  ao  much  time  to  grow,  that  I  cannot 
presume  to  pluck  them  up,  and* I  koowyoa 
will  not  part  with  them ;  nevertheless,  though 
they  are  established  by  custom,  they  may  hava 
bad  a  very  wicked  rise.  It  ia  against  the  scope 
of  Magna  Charta,  and  of  all  our  lawa  of  li- 
berty ;  nay,  and  all  tbe  deaigna  of  our  an- 
ceatora,  that  a  prince  should  prosecute  a  sub- 
ject after  a  civd  manner  for  criminal  actions; 
for  informationa  are  declarations  at  the  king's 
auit.  The  S9th  chapter  of  Magna  Charta  is 
the  foundation  of  our  libertiea;  the  famooa 
exphmatory  atatate,  4S  Ed.  3,  c.  3,  makes  tbs 
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99tli  chapter  plain  and  clear.     The  wordi  are,  1 
•*  No  man  shall  be  put  to  answer  without  pr  - 
aemment  before  justices,  or  matter  of  record, 
or  by  due  process  and  writ  original  ;**  and  that 
act  is  well  Known  to  all  of  you. 

Mr.  Just.  Page.  Writ  original !  (he  seemed 
atartled)  1  will  not  suffer  informations  to  be 
disputed  here. 

Earbery.  I  only  desire  to  obserre/that  infor- 
mations are  no  process,  for,  if  the  Court  gives 
leave,  it  will  appear  by  mine,  in  my  bosoiQ, 
that  the  attorney  prays  process. 

Mr.  Just.  Page.  Have  you  got  any  affidavit 
that  you  ever  demanded  a  trial  ? 

Earbery.  Mr.  Jocelyn  moved  for  me,  when 
lord  chief  justice  Hardwicke  gave  that  opinion 
of  the  king's  prerogative,  and  for  that  reason 
I  am  detained  here  still.  I  have  had  numerous 
notices  of  trial ;  it  appears  by  the  affidavits 
how  I  have  been  harassed ;  I  rode  all  night 
from  the  city  df  Bath  to  London,  in  cold  frosty 
weather,  that  almost  perished  my  limbs ;  my 
lodgings  were  watched,  to  know  whether  I 
was  come  hume  or  not,  in  hopes  to  surprise 
me  with  a  verdict,  without  a  defence.  When 
1  came  to  Guildhall,  nobody  appeared  :  1 
moved  the  lord  chief  justice  Hardwicke  to 
have  a  proclamation  made  for  me  to  come  in, 
era  Ne  Recipiatur  entered  to  exclude  them: 
he  promised  it  should  be  done,  but  it  was  not 
done.  On  the  second  day,  it  was  said  by  one 
in  court,  whose  name  I  forbear  to  mention, 
that  I  had  no  notice  of  trial  at  all,  though  I 
bad  an  affidavit  of  notice  in  my  pocket. 

If  we  proceed  to  consiaer  the  nature  of  the 
informations,  if  the  Court  will  permit  them  to 
be  read,  there  is  not  the  least  face  of  a  libel  in 
either.  Particularly  the  first  is  so  far  from 
having  the  face  of  a  defamatory  libel,  that  it  is 
a  panegyric. 

Mr.  Just.  Page.  We  cannot  permit  that :  as 
you  have  pleaded,  the  merits  must  be  left  to 
*  i^^y  i  ^^  cannot  have  the  informations  read 

BOW. 

Earbery.  If  the^  had  been  read  before, 
which  my  counsel  insisted  upon,  these  absur- 
dities could  not  have  happened.  The  Court 
would  have  rejected  them  as  frivolous ;  there 
was  indeed,  one  reason,  why  the  reading  was 
opposed,  viz.  the  framers  were  ashamed  they 
should  come  to  light.     . 

Mr.  Just.  Page.  1  remember  the  motion  to 
hare  the  informations  read  very  well. 

Earbery,  By  this  method  of  not  having  the 
informations  read,  the  machinery  is  carried  on 
by  the  clerk  and  Mr.  Attorney,  to  impose  what 
they  please  for  a  libel,  and  make  the  Court  give 
a  sanction  to  it,  who  are  kept  out  of  the  secret. 
I  know  a  great  man,  who  told  me,  after  perusing 
the  copies  of  the  informations,  that  he  could 
not  conceive,  if  he  had  not  seen  them^thatsuch 
Stuff  should  be  composed. 

Mr.  Just.  Probyn,  Do  you  assert,  and  will 
TOO  stand  by  it,  if  called  in  question,  that  the 
lord  chief  justice  Hardwicke  said,  the  king  had 
a  prerogative  to  defer  trials  upon  informations 
during  pleasure? 


Earbery.  I  will  insist  apon  it,  that  he  said, 
that  the  Court  had  no  power  to  discharge,  nor 
any  power  at  any  time  to  bring  on  atrial. 

Mr.  Jttst.  Page.  Look  you  there,  n#w  b« 
falls  back  again.  We  have  an  ondonbted  rii^kt, 
if  applied  to,  npon  delay  of  trial,  lo  order  a 
trial :  Mr.  Attorney,  will  you  try  the  cause 
next  term  ^ 

Attorney  General.  To  tell  you  the  troth, 
we  designed  to  have  tried  it  this  term,  but  we 
just  wanted  a  little  evidence,  which  we  shall 
prepare  against  next  term.  [Note,  ihey  have 
had  time  from  Michaelmas  term  173d|  to  this 
present  term,  17S7-8.] 

Earbery,  Sir,  1  do  not  acknowledge  that  I 
ought  to  be  tried  at  all;  I  move  for  a  di»- 
charge. 

Mr.  Just.  Page.  Do  you  see  now,  before  you 
wanted  atrial,  now  yon  would  have  no  trial. 

Earbery.  Sir,  I  move  for  a  discharge,  if  I 
can't  have  that,  I  desire  my  recognisance  may 
be  withdrawn. 

Mr.  Just.  Page.  No,  that  cannot  be  done. 

Then  Mr.  Attorney  broke  in  with  a  cavse  of 
the  King  against  Sloan,  and  the  argument 
•ended. 

The  Argument  intended  for  the  Coort  of 
Ring's-Bench,  Feb.  IS,  17^7,  by  Mr. 
Earbery,  concerning  Informations. 

As  Mr.  Earbery  found  the  course  of  the 
Court  a  Very  formidable  objection  in  his  way, 
he  was  obliged  to  change  his  method,  and  to 
begin  with  that. 

The  following  arguments  were  what  he  pro- 
posed to  use,  if  he  bad  not  been  interrupted  by 
the  Court. 

My  lord ;  my  first  proposition  is,  that  infor- 
mations are  against  law. 

I  confine  myself  here  to  informations  at  the 
king's  suit  merely,  when  a  bill  is  drawn  up  by 
the  Attorney  General,  and  found  by  himself, 
for  an  injury  concerning  which  a  grand  jury 
ought  to  enquire. 

These  injuries  are  supposed  to  ^ve  the  kisg 
a  right  to  damages,  which  are  given  partly  io 
fine,  and  the  rest  in  corporal  punishment. 

An  information  therefore  is  a  declaration  at 
the  king's  suit,  and  is  prosecming  the  subject 
after  a  civil  manner  for  criminal  actions. 

This  is  contrary  to  the  scope  of  all  oor  laws 
of  liberty  ;  to  the  whole  view  of  our  ancestors ; 
to  the  sense  of  the  fi9th  cliapter  of  Magoa 
Charta,  and  the  explanatory  statutes  which 
were  calculated  to  confine  all  these  matters  to 
grand  juries. 

If  the  crown  is  allowed  to  engross  commoa 
injuries,  it  may  with  greater  reason  take  ia 
treason  and  felony;  for  the  king  re«:eivcs 
greater  damages  by  them  than  by  commoa 
misdemeanours. 

Our  laws  of  liberty  are  express.  That  (be 
crown  shall  not  go  upon  any  actions  that  afiect 
the  liberty,  possessions,  or  corfioral  ease  of  the 
defendant  The  words  of  the  39tb  chapter  of 
Magna  Charta  are,  *  nullua  liber  hooi6  cir 
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pielur,*  iiitll  be  Ukeo, '  «qI  inpriaoDelur,'  or 
be  inpraoned,  *  aut  diiMflietur  de  libero  teiie- 
meDtostto,'  or  ba?e  hii  freehold  takeD  from 
him»  *  wt\  de  liberis  coDsaetudiDibus,*  nor  his 
riij^hta  and  privileges,  *  aut  exulet,'  oor  shall 
he  be  baDished,  *  aut  uilegator,'  or  oot-lawed, 

*  aut  alio  modo  destruatur,'  or  by  any  other 
means  demoiished,  *  oec  super  eum  ibimus  aut 
noitterons.'  (The  lord  chief  justice  Coke's  ex- 
planation isy  we  will  neither  proceed  opon  him 

*  coram  nobis,'  in  the  King*s-bench,  nor  by 
commission;)  nor  will  we  go,  or  send  upon 
him,  *  nisi  per  legale  judicium  pariom  suoram,' 
unless  it  be  by  the  lawful  judgment  of  his  peers, 

*  aut  per  legem  terra?,'  or  by  the  law  of  ihe 
land.  98  Ed.  1.  Your  lordship  may  please 
to  observe,  that  all  the  penalties  tlieu  m  being, 
are  here  mentioned,  as  the  known  rules  of  law. 

But  lest  any  dispute  should  srise,  what  was 
meant  hy  « lex  terreet  legale  judicium  parium 
suorum,'  we  have  the  explanatory  statute, 
49  £d.  5,  e.  S,  which  makes  the  whole  as  clear 
as  the  sun  at  noon-day. 

No  roan  shall  be  put  to  answer  without  pre- 
eentment  before  justices  or  matter  of  record,  or 
by  doe  process  and  writ  original. 

Now,  my  lord;  the  course  of  the  Court  is. 
That  it  a  person  is  upon  his  recognizance,  and 
charged  with  an  information,  be  shall  be  put 
to  answer  instantaneously,  without  presentment 
by  justices,  without  matter  of  record,  without 
process,  and  without  writ  original. 

That  an  information  is  no  process  is  plain, 
from  the  common  form  of  concluding,  praying 
process  of  the  Court,  as  mine  runs;  **  Whereupon 
the  said  Attorney  General  of  our  now  said  lord 
the  king,  prays  the  consifleration  of  the  Court 
in  the  premises,  and  thai  doe  process  of  law 
issue  agminst  him  the  said  Matthias  Barbery." 

If  we  look  farther  backwards  to  the  preamble 
of  this  act,  we  shall  find  it  was  levelled  to  ex- 
clude informations,  or  proceedings  equally  as 
bad.    The  words  are, 

**  At  the  request  of  the  Commons,  by  their 
petition  put  forth,  in  this  parliament,  to  eschew 
the  mischief  and  damage  done  to  divers  of  his 
Commons  by  false  accusers,  which  oftentimes 
have  made  their  accusations  more  for  revenge, 
and  singular  benefit,  than  for  the  profit  of  the 
king,  or  of  his  people,  which  accused  persons 
somettoies  have  been  taken,  and  sometimes 
caused  to  come  before  the  king's  council,  by 
writ  or  otherwise,  upon  grievous  pains  against 
the  law,  it  is  accorded,  for  the  good  governance 
of  the  Commons,  that  no  man  be  put  to  an- 
swer, flic.'* 

We  must  observe  this  method  is  said  ori- 
ginally to  be  against  law,  that  Magna  Charta 
W8S  eluded,  that  this  act  was  contrived  to  give 
it  new  vigour  by  those  restringent  linea  which 
bound  op  all  its  bleeding  wounds. 

1  observe,  my  lord,  that  this,  and  several 
other  acts  were  pointed  agsinst  bringing  people 
to  answer  by  suggestion,  which  is  only  another 
word  for  information.  I  do  not  imagine  at  that 
time  of  4tLjt  when  tbe  acts  were  fresh,  and  in 
their  fall  vigour,  that  any  mmiater  of  a  prince 


would  prefer  a  snggestion  to  the  King's^bencb. 
That  Court  ever  acted  by  the  known  maxims  of 
commop  law,  by  rules,  certainty  and  oaths: 
the  method  then  was,  to  send  ministerial  por- 
suivants  to  snatch  the  obnoxious  ma|i  away, 
and  to  convey  him  by  back  stairs  up  to  the 
privy  council.  The  grievous  pains  mentioned 
m  the  ac^,  I  suppose,  were  the  motherly  ad- 
monitions of  the  rack,  that  engine  of  tyranny, 
still  to  be  seen,  though  not  us^  amongst  us* 

But  as  often  as  the  Commons  met,  and  found 
out  these  secret  practices,  so  often  were  thej 
blasted  by  these  memorable  acts  of  oor  cob» 
stitution. 

If  we  view  the  preamble  of  our  modern  in- 
formations, my  lord,  we  shall  find  they  difler 
not  in  the  least  from  suggestion.    Thus, 

**  Be  it  remembered,  that  sir  Philip  Yorke, 
knt.  Attorney  General  of  our  sovereign  lord  tlM 
king,  whe  for  our  said  lord  the  king,  in  bis  be-' 
half,  prosecutes  in  his  proper  person,  comes 
here  into  the  court  uf  our  said  lord  the  king, 
befbre  the  king  himself  in  Westminster,  &e« 
and  for  .our  said  lord  the  king  gives  the  Court 
here  to  understand  and  be  informed,  &c." 

I  think  this  very  information  is  no  more 
than  a  suggestion  of  a  mii^ister  of  the  king, 
not  supported  even  by  oath.  If  Mr.  Attor- 
ney's word  is  so  strong,  so  magical  as  to  render 
his  single  faith  tbe  strongest  testimony,  I  thiok 
we  may  submit  to  a  bow-Miriog. 

I  shajlpow,  my  lord,  intr«uiuee  another  aei 
previous  to  this,  which  blssts  at  once  the  root, 
the  branches  and  the  blossoms  of  informatioBi, 
at  one  puff.    This  act  was  S5  Eil.  3,  c.  4. 

**  Whereas  it  is  contained  in  the  great  fran* 
cbises  of  Magna  Charta  of  England,  that  none 
shall  be  imprisoned,  or  put  out  of  his  freeboM, 
nor  of  his  franchises,  nor  free  customs,  unlesa 
it  be  by  law,  it  is  accorded  and  assented,  and 
established,  that  from  henceforth  none  shall 
be  taken  by  petition,  or  suggestion  made  to  onr 
lord  the  kmg,  or  to  his  cooocil,  unless  it  be 
upon  indictment,  or  presentment  of  his  good 
and  lawful  people  of  the  same  neighbourhood: 
and  where  sucbAleeds  be  done,  in  due  manner, 
or  by  process  made." 

When  we  compare  this  act  with  the  Attor- 
ney-General's coming  before  the  king  in  West- 
minster, with  his  information  in  his  hand,  my 
lord,  be  stares  the  act  full  in  the  face. 

I  could  proceed  to  the  other  explanatory 
statutes,  all  to  the  same  purpose,  particularly 
18  £<1.  3,  c.  3 ;  S8  Ed.  3,  c.  3. 

In  the  face  of  all  these  acts,  we  find  only  the 
bare  suggestion  of  an  attorney -general  stand 
instead  of  a  process,  and  instead  of  that  cer- 
tainty the  defendant  has  an  undoubted  right  to, 
as  oor  ancient  coiirts  of  judicature  always  re- 
quire. In  these  aets,  certainty  is  provided  for, 
before  the  defendant  is  brought  to  a  trial,  by  a 
bill  fonnd  by  a  grand  jury.  By  tbe  mocfera 
practice  the  subject  comes  to  no  certainty,  no 
evidence  till  he  conges  to  a  trial.  I  desire  your 
lordship  to  observe,  that  very  near  five  years 
^ave  passed  since  I  pleaded,  and  an  arrived  at 
no  certainty  yet. 
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Trial  qfJokn  Almm  :— 


[SGO 


The  TMion  appeari  very  plain  to  DM  why  a 
froeeas  ifas  so  ^vebemeDtly  inaiated  upon  by 
«ar  anoeatora :  it  was  becaiue  it  iasued  frooa 
eoarta  of  jaatice  upon  erideooe,  iiidependeotly 
•of  miniatera  of  atate. 

Bot,  my  lord,  the  defendant  finda  no  proceaa 
now  till  he  ia  aummoned  by  the  Court  to-  plead, 
if  that  can  be  called  a  samroooa.  He  ia  obli|;i;ed 
•to  anawer  by  beings  demanded  to  appear  before 
mny  aammona  ia  aent  out :  bow  different  is  thta 
from  tbe  nature  of  a  process  ?  It  is  only  a  aom- 
nona  to  plead  to  the  suggestion  of  an  attorney- 
general.  The  charge  does  not  come  from  the 
coart,  and  from  e?idenoe,  but  from  a  charge 
Ibrdgn  to  the  court,  without  any  evidence  at 
•II. 

A  process  is  always  attended  with  a  certain 
^diarge  expressed  in  the  body  thereof;  an  at- 
tachment rona  thua,  *  Atlachiator  pro  oon- 
*  teropto.*  1  have  aeen  one  thus, '  Attacbiatnr 
^  pro  contemptn,'  commonly  called  a  forgery : 
Irat  a  aummons  to  attend  an  attorney- general's 
BOggestion,  as  a  bill,  is  setting  aside  the  whole 
intent  and  scope  of  those  acts  our  wise  fore- 
lathers  made,  to  fence  us  from  the  power  of 


But  as  we  see,  my  lord,  these  practices  (so 
opposite  to  Magna  Charta,  and  tbe  explanatory 
atattites)  rivetted  by  cuatom  in  this  court,  1 
•bail  Itesf  leave  to  say  something  to  that  part ; 
only  I  aball  previonsly  premise,  that  the  fre- 
quent sMitotes,  all  to  the  same  purpooe,  crowded 
Sagcthcr  in  Ed.  Sd'a  reij^,  were  owing  to  the 
cacroachments  of  tbe  pnvy  council,  who  were 
continoally  breaking  in  upon  those  aacred  laws, 
by  bringing  sobjecfb  before  them,  and  playing 
•  thousand  tyrannical  tricks,  in  the  wildness  of 
•their  power.  The  wakeful  Commons  drove 
the  sea  back,  and  mended  the  breaches  made 
•pon  us  \^  those  inundations:  whereas  we 
were  aM  aafe  in  tbe  king's  courts,  which  moved 
with  gravity,  by  legal  precedenta  in  the  atepa 
•flaw. 

>  From  whence  did  informations  insinuate  into 
your  bench  ? 

The  first  formal  act  of  our  constitution, 
which  (hvoured  the  proceedings  of  the  council, 
was  made  31  Ren.  6,  quoted  by  air  Edward 
Coke,  title  Star  Chamber. 

Tbia  doea  indeed  give  a  power  to  tbe  coun- 
cil, very  inconsistent  with  theae  acta.  See  the 
Roll,  31  H.  6,  c.  a.  But  if  we  conaider  this 
waa  passed  in  very  troublesome  times,  after  the 
civil  wara,  which  were  just  skinned  over,  and 
Hen.  6,  waa  in  effect  deposed,  and  the  duke  of 
York,  under  the  title  of  Protector,  governed 
every  thing,  no  great  atress  can  be  laid  upon 
thb  act;  and,  as  it  stands,  it  waa  only  tern- 
porary,  to  continue  for  aeven  yeara. 

It  aeems  calculated  to  aerve  the  ends  of  the 
duke,  to  bring  his  enemies  into  his  power ;  for 
it  is  aimed  chiefly  at  the  nobility  and  great 
peers  of  tbe  realm :  but  if  we  view  an  excep- 
tion towards  the  latter  end,  ooutted  by  air  Ed- 
ward Coke,  we  shall  find,  that  thotigh  the 
eooBcil  had  a  power  to  call  them  by  augges- 
tion^  they  were  remitted  to  b%  tried  in  the  com- 


moQ  ooorts,  aeoordtirg  to  the  alillaw.  Thiiii 
DO  proof  that  inftraatlons  were  by  that  act  is- 
troduced  into  your  bench,  nor  any  new  fbrBs 
allowed.  loformationa,  aa  air  Fraods  Wis- 
ningtOQ  observea  in  Prynne'a  caae,  9  Will  k 
Mary,  were  introduced  in  Henry  Tth's  reifa. 
This  gentleman  undertook  to  aliake  iafonn- 
tiona  by  a  very  learned  argnmeoty  to  which  I 
think  he  had  not  very  leaned  anawers. 

Permit  me  then,  my  h>rd,  to  make  a  few  ob* 
aenrationa  upon  that  reign. 

We  have  got  the  evidencea  of  sir  Edvird 
Coke  and  the  lord  Bacon — We  have  got  ibe 
Courta  of  Aasize  which  hanged  Empsos  iid 
Dudleys  that  no  reign  was  so  tvraaoicsl  lioce 
the  Conqoeat  to  the  sulgect :  there  were  tvo 
acts  then  passed,  that  finished  our  iltrery; 
the  one  was  the  act  of  Star  Chamber;  tk 
other  waa  to  empower  juatioea  of  tbe  petce, 
acting  only  by  commission  from  the  crown,  to 
inquire  without  grand  juries ;  •  third  set  va 
passed  to  secure  the  contriver's  brains  frooi  be 
ing  knocked  out  bv  the  people. 

As  to  tbe  first,  there  does  not,  in  tbe  prauB- 
ble,  appear  the  least  reaaon  to  conclude,  tiiit 
the  king  could  proceed  to  informatioos  by  bs 
attorney,  without  a  grand  jury.*    Tbewvris 

"By  unlawful  maintenance,  giviof  tf 
liveries,  signs  and  tokena,  and  retaioders  bjr  ■• 
denturea,  promises,  oaths,  writings,  or  oucT' 
ibn      * 


,  embraceriea  of  his  subjects,  untrae  ^ 
meaninga  of  aherifis  in  making  pauels,  td 
other  wUrue  returns,  by  taking  of  asoaey,  hj 
injuries,  by  great  riots,  and  unlawful  utm- 
blies,  6cc,  and  for  the  punishing  of  tbeie  iscfli- 
veniences  little  or  nothing  may  be  found  by  en- 
quiry," &c.  The  court  of  Star-chamber  vii 
erected  upon  a  supposed  defect  in  grand  juries 
to  find  out  Crimea  by  bill  and  evidence. 

Surely  if  the  king  oould  then  proceed  bj  in- 
formation, it  must  have  had  a  place  in  tbepn- 
amble.  Your  lordship  may  aee  throogb  ibe 
mask.  The  parliament  could  have  no  notice 
of  previous  ioformationa  in  the  Kiog's-beseb, 
when  they  passed  this  act. 

I  desire  to  observe  to  your  lOrdsbip,  tbatis- 
formations  in  the  King's-bench  differ  widely 
from  the  StarHshamber  onea.  The  /udgei  who 
sat  there  were  the  greatest  officers  m  tbe  kiif- 
dom,  and  the  churchmen  of  the  first  noi. 
When  a  bill  was  brought  by  the  Attorney,  H 
was  read,  and  the  persons  were suma»0Dedi> 
to  anawer ;  nor  was  the  bill  found  before  t  m 
examination  waa  Uken.  What  I  have  M  be- 
fore, my  lord,  ahewa  that  in  your  beocb  w 
defendant,  if  he  is  upon  recognisance,  snewcn 
imtanierf  nor  doea  youi  bench  toke  wy 
cognizance  of  the  information  before  tbe  de- 
fendant cornea  to  hia  trial. 

I  shall  proceed  noWto  the  aecmid  ad,  worn 
than  the  firat:  bear  my  lord  chief  jn^ 
Coke  ;t  «<  Against  this  antient  andfondaocslai 


•  3  Hen.  7,  c  1. 
t  Coke  S  Inat.  p.  51. 
Repealed  1  Hen.  8,  c  6*  . 


11  HcD.  7,  «•  * 
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law  (Magna  Chartft^  ctp.  99)  and  in  the  face 
thereof,  I  find  an  act  of  parliament  nade,  that 
as  well  jiuticea  of  aaaize  a8  juaticea   of  the 
peaoe  (without  any  finding  or  preaeotment  by 
the  verdict  of  twelve  men)  upon  bare  informa- 
tion for  the  king  before  them  made,  shontd 
have  full  powei^  and  authority,  by  their  discre- 
tion, to  bear  and  determine  all  oflences  and 
coniempta  committed  or  done,  by  any  person 
or  persona,  against  the  form,  ordinance,  atid  ef- 
fect of  any  statute  made,  and  not  replied,  &c. 
By  colour  of  which  act,  shaking  thia  funda- 
mental law,  it  is  not  credible  what  horrid  op- 
presaiona  and  exactions,  to  the  undoing  infinite 
Dumbera   of  people,  were  committed  by  sir 
Richard  Eropson,  knt  and  Edmund  Dudley, 
being  juattcea  of  peace  throughout  all  Eug- 
laad ;  and  upon  tliis  unjust  and  injurious  act 
(aa  commonly  in  like  cases  it  falleth  out)  a 
new  office  was  erected,  and  the^  made  them- 
selves maaters  of  the  king's  forfeitures." 
Let  us  hear  the  lord  Verulam. 
**  They  did  not  insist  upon  justice';  indict- 
ments were  become  burthensome  and  unneces- 
sary records.    They  sent  forth  their  warrants 
to  take  men,  and  without  crowding  Westmin- 
ster-Hall, would  convene  them  to  their  own 
houses,  and  without  juries   determine  upon 
their  estates  and  fortunes." 

It  is  not  doubted  but  that  they  extended  their 
infant  jurtsdictiou  beyoud  the  limits  of  the  act, 
for,  as  the  lord  Verulam  farther  says,  **  They 
used  to  diarge  the  sulijecls'  lands  with  false 
tenures  in  capite,  by  finding  falae  offices,  re- 
fusing to  admit  men  to  traverse  those  false 
offices  by  law.  If  any  were  outlawed,  the  law 
waa  atraioed  to  its  rigour,  to  amount  to  the  for- 
feiture of  goods  and  landa." 

After  this  terrible  preamble,  in  which  we  find 
ioformationa  solemnly  condemned  by  the  two 
greatest  lawyers  in  England,  1  am  now  come 
to  the  origin  of  them  in  your  bench. 

In  the  report  of  the  committee  of  the  House 
^  of  Commons  appointed  to  view  the  Cottooian 
library,  and  other  records  in  this  kingdom, 
Jan.  1733,  I  find  the  report  of  the  coroner  in 
the  Crown-office,  William  Bellamy,  whose 
iDtereat  it  was  to  atand  tooth  and  nail  by  iofor- 
tnatioos,  they  being  the  source  of  the  greatest 
part  of  bit  wealth :  he  aays,  the  earl v  records 
begin  1  Ed.  3.  If  so,  we  may  surely  expect 
to  find  the  antiquity  of  intbrmations,  because 
he  says  the  bag  rolls  contain  an  abstract  of 
ev^y  prosecution  by  indictment,  appeal,  infor- 
matioa,  &c.  H^  says,  with  regard  to  inlbrma- 
tioos,  they  were  very  frequent  in  Henry  7th, 
and  Henry  8th*s  time,  and  long  before. 

As  to  their  being  in  Henry  7th's  time,  I  be- 
lieve him,bnt  that  there  were  any  before  I  can- 
not believe,  because  I  am  very  well  assured  of 
the  contrary ;  it  looks  moreover  very  suspicious, 
that  the  gentleman  abould  begin  at  the  middle 
of  hta  antiquity. 

I  can  easily  account  how  informations  came 
bto  the  King'a-bench  in  Henry  7th'8  reign. 
The  act  above  mentioned  gives  power  to  courts 
of  aaiizei  to  enquiro  without  grand  juries; 
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the  court  of  Kmg's-beuch,  being  a  court  of 
Oyer  and  Terminer  to  Middlesex,  it  was  in- 
cluded in  the  act.  Sir  Francis  Winnington 
dates  informationa  no  higher,  nor  is  there  the 
least  shadow  of  proof  they  were  ever  heard  of 
before. 

Thus,  my  lord,  we  are  sufficiently  clear  as 
to  the  origm  of  your  informations.  1  shall 
next  pursue  them  to  their  present  gfowtb. 

Sir  Francis  Winningtou  observes,  that  id 
Rastal's  and  Coke's  Entries,  there  arc  no  infor- 
mations, but  only  upun  penal  statutes ;  and  in 
Rastal,  says  he,  there  is  hardly  one  informa- 
tion. See  Prynne's  Case,  Modern  Reports,  p. 
5.* 

Thus  informations,  in  the  manner  I  stated 
them  before,  slept,  after  the  repeal  of  the  act 
(1  Hen.  8,  c.  6,)  to  the  5  Car.  1.  1  suppose  the 
case  was  thus :  [See  tbe  Case,  vol.  3,  p.  393.] 

HoUis,  Elliot,  and  some  others,  had  been 
very  troublesome  in  the  House  of  Commons. 
The  clamour  being  against  tbe  severity  of  the 
Star  Chamber,  a  lawyer  finding  these  prece^ 
dents  of  informations  in  Henry  7th's  reigo^ 
Mentioned  since  in  Mr.  Bellamy**  Report,  a 
prosecution  was  formed  by  way  of  information' 
m  tbe  King*s-bench.  This  was  the  first  link, 
and  a  pretty  long  one,  from  Henry  7  to  Charles 
1.  Aher  this,  a^sir  Francis  Winnington  oh- 
serves,  they  slept  to  king  Charies  2.  **  After 
which  (says  he)  they  were  sometimes  made 
ikse  of,  but  very  rarely  neither."  He  says 
moreover,  he  remembers  very  well,  lord  chief 
justice  Hale  often  said,  ^*  That  if  ever  infor- 
mationa came  into*  dispute,  they  could  not 
stand,  but  must  necessarily  fall  to  the  ground.^' 
He  says  moreover,  **  informationa  at  first  were 
never  questioned,  because  they  were  so  very 
rare,  but  of  late  times  they  have  been  Imore 
frequent  than  ever."  Sir  William  Williama  re- 
plied in  a  very  weak  manner ;  Dolben  and 
Holt  were  judges,  yet  none  touched  upon  in- 
formations, as  stated  before.  I  conclude,  that 
informations  merely  at  the  king's  suit,  for 
matters  concerning  which  a  grand  jury  may 
enquire,  are  direcUv  contrary  to  the  scope  ef 
Magna  Charta,  and  all  our  fundamental  laws 
of  hberty. 

I  observe,  my  lord,  that  Magna  Charta,  and 
all  those  laws  of  liberty  were  confirmed,  12  Will. 
3,  c.  3,  which  makes  them  laws,  de  navot  as 
they  were  before,  in  the  Petition  of  Right ;  and 
that  no  prescription  can  deprive  us  of  the  be- 
nefit of  them,  even  though  an  act  of  pariiament 
could  be  produced  before  that  confirmation. 

Thus,  my  lord,  I  have  traced  informationa  to 
their  spring-head,  and  a  very  ilirty,  maddy 
spring  It  is ;  sir  Francis  Winnington  baa  in- 
formed us,  bow  they  swarmed  after  the  Revo- 
lution. Since  I  came  to  act  a  public  part  aa  a 
writer.  Indictments  for  libels  have  entirely  ceas- 
ed.    I  can  remember  none  after  one  against 

•  The  Report  is  in  5  Mod.  459.  See  also. 
Holt,  362.  See  also  Rex  v'.  Abraham,  Comb. 
141,  1  Shower,  46.  Rex  v,  fierchet,  1  Shower 
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myself,  nineteen  years  ugo ;  so  that  by  eSccises 
and  informations  the  dominions  of  grand  juries 
•fe  so  narrowed,  that  Ihey  bear  the  same  |iro- 
portion  as  Portugal  does  to  Spaiq ;  one  slip  of 
Lnd  is  Britannia's  jointure.  My  lord  chief 
chief  justice  Holt  said,  informations  were  com- 
mon law,  that  is,  the  custom  of  your  court  is 
common  law.  If  that  sort  of  common  law  can 
prescribe  to  Magna  Cliarta,  and  all  our  statutes 
of  liberty ;  if  the  suggestion  of  the  plaintiff 
against  the  defendant  is  absolute  proof,  my 
lord,  I  will  go  to  Constantinople,  and  kiss  the 
^frand  seignior's  patent  for  a  bow-string. 

In  the  case  of  Kendal  and  Koe,*  the  same 
lord  chief  justice  said,  the  secretary  of  state's 

Eower  to  commit  was  common  law.  I  have 
eard  it  likewise  said,  that  the  practice  of  45 
years  is  above  Magna  Cbarta,  and  an  hundred 
acts  of  parliament.  I  am  confident  your  lord- 
•hip  abhors  this  doctrine.  Common  law,  at 
this  rate,  is  more  tyrannical  than  all  our  kings 
since  William  the  Con<|neror  breathed  his  last. 
My  lord,  1  have  felt  m  my  own  person  the 
power  of  informations.  I  was  bound  over  to 
answer  to  one,  and  to  good  behaviour  six  years 
in  the  last  reign,  and  fi^e  in  this.  I  am  told, 
the  scheme  is  to  keep  me  under  these  circum* 
stances  durinff  this  reign.  I  hope  this  day, 
from  the  candour  and  justice  of  your  lordship, 
belter  things ;  that  yon  will  lifl  up  Britannia's 
drooping  head,  and  tell  her,  Magna  Charta 
shall  live. 


Trio/  of  John  Ahnon : — 


[864 


The  preceding  article  I  take  to  relate  to  the 
following  Case,  which  is  extracted  from  Bar- 
nardiston's  Reports,  vol.  3,  pp.  293,  340. 

«  Tbb  Kino  and  Dr.  Earbert. 

"  Trin.  Term,  6  G.  2,  1738. 

^<  The  defendant  had  given  notice  to  the  At- 
torney General,  that  he  should  move  the  Coui  t, 
that  his  recognizance  should  be  taken  off  the 
file  and  discharged,  for  certain  errors  appearing 
upon  the  fieice  of  it.  He  said  he  had  been  taken 
up  by  a  warrant  from  one  of  the  secretaries  of 
state,  signed  De  la  Faye;  and  he  conceived 
that  this  warrant  ought  to  have  been  signed 
with  the  name  of  the  secretary  of  state  himself, 
and  not  with  the  name  of  one  who  was  but  an 
officer  under  him.  ^hen  he  was  brought  be- 
fore the  secretary  of  state  upon  this  warrant, 
the  secretary  of  state  committed  him;  and 
since  a  private  justice  of  peace  has  taken 
upon  himself  to  bail  him,  requiring  him  to  enter 
into  this  recognizance.  No  man,  he  submitted 
it,  has  authority  to  bail  another,  unless  he  is 
equal  to  the  person  committing.  A  justice  of 
psace  is  an  officer  inferior  to  a  secretary  of 
state ;  and  therefore  he  conceived  that  this  re- 
oognizance  must  be  illegal.  He  observed  far- 
ther, that  the  terms  of  this  recognizance  are, 
that  be  shall  keep  the  peace ;  and  likewise  that 
be  shall  appear  in  the  court  of  King's-bench,  to 
answersncb  matters  as  shall  be  objected  against 

•  See  VOL  IS,  p,  1299. 


biro.  He  did  agree  that  a  justice  of  pesee  bis 
anthority  to  bind  over  to  the  sessions;  bat  this 
was  the  first  time  that  he  ever  heard  that  tb«T 
had  authority  to  bind  over  to  this  court.  Ao'd 
to  shew  that  they  could  not  have  such  an  an- 
thority,  he  appealed  to  the  statute  of  18  £dv. 
3  ;  37  £dw.  3,  18;  49  £dw.  3  ;  and  l&t 
Phil.  Ik  Ma.  He  took  notice  farther,  that  be 
had  entered  into  this  recognizance  so  long-ago 
as  Mich,  term  last;  and  no  information  bts 
been  filed  against  him,  nor  has  he  had  one  so- 
gle  charge  during  all  this  time.  The  Court 
said  that  they  believed  it  was  usual  for  the 
secretaries  of  state  not  to  sign  these  warraoti 
themselves.  To  the  second  objection  tbej 
could  not  enquire  into  it  upon  this  motioo;  be* 
cause  the  notice  is,  tliat  the  Court  will  be  mored 
to  discbarge  the  recognizance,  for  errors  ap- 
pearing upon  the  face  of  it.  To  the  third  tbejr 
said,  these  recognizances  are  very  frequent  io 
this  court ;  and  therefore  they  should  certsiolj 
not  order  the  present  one  to  be  taken  off  tbe 
file  upon  motion.  If  the  recognizance  is  ille- 
gal,  the  defendant  has  his  remed  v  another  wijr. 
To  the  last  objection,  they  did  agree  that  if 
there  had  been  a  year  passed  from  the  time 
that  this  recognizance  was  given,  and  do  pro- 
secution against  the  defendant,  he  wonid  hvt 
been  intitled  to  be  discharged.  But  till  tbeo, 
by  tbe  rules  of  tbe  court,  he  cannot;  aooont- 
ingly  the  motion  was  refused." 

«« Mich.  7  Geo.  2,  1733. 

<*  Mr.  Josling  nnoved,  that  a  certain  recog- 
nizance, by  which  the  defendant  was  boand  to 
appear  in  this  court,  might  be  taken  offtbe61e; 
that  so  much  of  a  rule  of  this  court,  as  related 
to  the  defendant's  appearing  to  this  recoc^- 
zance,  might  be  discbar;ged ;  that  the  dedb- 
dant*8  papers,  seized  by  virtue  of  a  warrant 
from  one  of  the  secretaries  of  state,  might  be 
restored  to  him  ;  and  that  a  satisfiictioo  migbt 
be  awarded  to  him  for  the  imprisonment  be 
suffered  uiider  this  warrant.  He  took  notice 
that  some  time  before  the  beginning  of  last 
Michaelmas  term  a  warrant  was  issued  forth 
in  the  name  of  the  duke  of  Newcastle,  one  of 
the  secretaries  of  state ;  which  was  directed  to 
two  of  the  king's  messengers,  requiring  then, 
taking  a  constable  to  their  assistance,  to  make 
diligent  search  in  the  house  of  the  defoodaot, 
the  author  of  a  treasonable  paper,  intitled  *  Tbe 
Royal  Oak  Journal,'  for  all  papers  of  what 
kind  soever,  in  his  custody,  and  to  bring  tbe 
said  defendant  with  the  said  papers  before  bim. 
The  messengers,  without  taking  a  constable  to 
their  assistance,  entered  into  the  defendant's 
house,  seized  his  papers,  and  brought  tbeoi, 
together  with  the  defendant,  before  Mr.  Dels 
Faye,  who  was  the  duke  of  Newcastle's  secro- 
tary,  and  a  justice  of  peace.  No  one  was 
examined  by  Mr.  De  la^aye,  to  prove  thed^ 
fendant  to  be  the  author  of  this  paper ;  nor  did 
the  defendant  confess  it.  However,  Mr.  De  Is 
Faye  told  the  defendant  be  most  commit  bin, 
if  he  did  not  eater  into  a  recognisMioe  is  tbo 
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turn  of  100/.  with  two  anfficicnt  bail,  coodi-  \ 
fioDeJ  for  bis  appearance  io  tbe  court  of  King'n- 
beocb  the*  first  day  of  last  Michaelmas  term, 
and  not  depart  tbe  court  without  licence.    To 
avoid  being  commhted,  the  defendant  with  two 
sufficient  Sail  entered  into  such  recognizance ; 
and  the  recognizance  was  signed  *  Cb.  l>e  la 
Fave.'    Tbe  defendant  appeared  in  the  court 
of  Kuig*8-bench  on  tbe  first  and  last  day  of  last 
Michaelmas  term,  and  on  the  first  and  last  day 
of  tbe  three  following  terms;  but  on  the  last 
day  of  Trinity  term  last,  as  soon  as  he  had 
moTed  to  have  his  appearance  recorded,  be 
prayed  to  be  discharged.    Ufion  this  the  Attor- 
ney-General exbibital  two  informations  against 
him  io  open  court,  and  moved  that  he  ini^ht 
be  charged  with  them.    Mr.  Masterman  ac- 
cordingly demanded  of  the  defendant,  wlieUier 
he  appeared  to  them.    The  defendant  did  not 
by  aoj  open  act  either  assent  or  dissent  to  the 
question  demanded  of  him ;  but  insisted,  that 
the  recognizance  by  which  he  was  bound  over 
to  this  court,  was  illegal,  and  that  he  ought  to 
be  discharged  from  it.    The  Court  told  him 
that  they  could  not  discbarge  his  recognizance. 
Upon  that  he  went  out  of  court,  and  the  officer 
recorded  bis  appearance  to  the  informations. 
This  Mr.  Josling  said  was  tbe  state  of  the  fact ; 
and  upon  this  state  of  it  be  apprehended  that 
bis  motion  was  regular.      He  said  he  should 
Bot  contend  but  itias  been  resolved,  that  a  se- 
cretary of  state's  warrant  to  sirize  a  person 
suspected  of  treasonable  practices,  was  legaL 
But  this  resolution  was  but  a  late  one,  founded 
•oly  upoD  precedents,  and  not  one  ancient  re- 
solution in  the  books  to  justify  it.    However  it 
never  was  yet  resolved,  that  a  secretary  of  state 
could  graot  a  warrant  to  seize  a  person's  papers, 
and  it  manifestly  is  against  tbe  rights  and  li- 
berties of  tbe  subject.    As  the  warrant  itself 
was  illegal,  so  was  the  execution  of  it  likewise. 
For  it  was  done  without  tbe  assistance  of  a 
constable,  and  the  defendant  not  brought  be- 
fore the  secretary  of  state  himself,  as  the  war- 
rant directed,  but  a  secretary  under  biro.     He 
then  olijected  to  tbe  recognizance ;   he  said  he 
should  not  contend  but  there  were  precedents 
to  justify  a  justice  of  peace  in  binding  a  man 
over  to  this  court:    but  there  was  not  one 
resolution  in  the  liooks  ancient  or  modern  to 
justify  such  a  practice.     A  justice  of  peace 
has  a  jurisdictiovi  which  is  confined  within  the 
bounds  of  his  county.  And  it  would  be  a  matter 
very  inconvenient  to  the  Subject,  if  it  should 
once  be  settled  for  law,  that  a  justice  of  peace 
in  Cumberland  might  bind  a  man  over  to  this 
court  sitting  at  Westminster.    The  manner  of 
taking  the  present  recognizance  was  illegal 
too,  m  as  luuuh  as  there  was  the  oath  of  no 
one,   nOr  tbe  confession  of  the  party,  at  the 
fiwe  it  was  required  of  him.     The  form  of  it 
is  likewise  bad ;    for  the  defendant  is  bound 
over  to  appear  at  the  court  of  .King's -bench  at 
Westminstter  ;    whereas  the  stile  of  this  court 
is  '  coram  rege  ubicunque;'  it  is  not  inserted 
in  the  recognizance  for  what  cause  be  is  to  ap- 
pear ;    the  recognizance  is  signed  too,  Cb.  de 
VOL.  XX. 


A.  D.  1770-  [806 

la  Faye  ;  so  that  tbe  Christian  name  of  de  la 
Faye  is  imperfectly  set  out ;  and  it  no  where 
appears  in  the  recognizance,  that  he  was  a 
justice  of  peace.  Mr.  Josling  then  spoke  to 
the  appearance  of  the  defendant ;  and  sub- 
mitted in  the  first  place,  that  the  defendant  ia 
fact  did  not  appear  to  these  informations ;  and 
in  the  next  place  that  he  legally  could  not.  He 
did  agree  that  when  the  question  was  asked  the 
defendant,  whether  he  appeared,  he  did  not  io 
words  directly  refuse  it;  but  he  contended  that 
the  r^ognizance  by  which  he  was  brought  into 
court  was  illegal ;  which  was  the  same  thing  aa. 
if  he  had  in  words  directly  contended  that  he  was 
not  obliged  to  appear.  He  submitted  it  therefore, 
that  when  the  officer  of  the  court^demands  of 
the  party  whether  he  appears,  the  party  insists 
that  he  is  not  bound  to  appear;  the  Court 
tells  him  that  be  is  bound  to  appear,  and  if  he 
does  not  his  recognizance  will  be  forfeited  ( 
the  party  upon  that  goes  out  of  court,  that  may 
as  well  be  construed  a  departure  without  li- 
cense, as  an  appearance;  for  which  reason 
with  re^rd  to  the  fact  be  submitted  it,  the 
officer  did  wrong  in  recording  that  the  defen- 
dant did  appear  to  these,  informations.  But 
supposing  tbe  fact  to  be  that  he  did  submit  to 
appear ;  yet  as  the  recognizance,  which  ia 
in  the  nature  of  a  process,  to  bring  the  party  in 
to  appear,  was  illegal,  for  tbe  reasons  he  had 
before  given,  he  conceived  that  tbe  appearance 
could  not  be  legal  neither ;  and  for  authorities 
to  support  the  several  parts  of  his  argument 
he  cited  Godb.  118,  147.  39  H.  6,  27.  Arch- 
bishop of  Canterbury's  case,  4  Jac.  3.  Sid.  52. 
Lut.0.51.  llH.4,7.  Lamb.  89.  Cr.  3,  646. 
*'  The  Chief  Justice  said  that  in  the  case  of 
Kendal  and  Roe,  it  was  settled  upon  solemn 
debate,  that  a  secretary  of  state  might  issue 
out  his  warrant  to  apprehend  the  person  of 
any  roan  on  suspicion  of  treasonable  practices ; 
and  therefore  did  not  think  that  that  part  of  the 
present  warrant  would  have  been  disputed  at 
this  da^.  As  to  the  other  part  of  it,  with  regard 
to  seizmg  the  defendant's  papers,  be  would  not 
give  an  opinion,  whether  it  was  legal,  or  nor. 
This  Court  could  not  make  a  rule  upon  the 
messenger,  that  did  seize  them,  to  restore 
them  ;  ond  therefore  that  question  was  not 
properly  before  the  Court  for  their  determine-  ' 
tion.  There  waa  no  occasion  to  determine  nei- 
ther, whether  in  general  justices  of  peace  have 
authority  to  hind  over  to  this  court.  The  per- 
son that  did  this  in  the  present  case,  was  a  jus- 
tice of  peace  for  the  county  of  Middleae^r, 
and  undoubtedly  he  might  bind  over  to 
this  court ;  this  court  having  a  jurisdiction  of 
Oyer  and  Terminer  for  that  county.  How- 
ever he  had  before  him  several  precedents 
of  justices  of  peace  of  other  counties  biud-^ 
ing  over  to  this  court  likewise.  He  had 
likewise  before  him  several  precedents  of  re- 
cognizances taken  by  judges  of  this  court  and 
justices  of  peace,  wherein  the  stile  of  their  au- 
thority was  not  inserted.  He  had  seen  several 
too,  which  are  only  in  this  general  form  ad 
respondendum,  &c.  And  as  Io  the  other  ex. 
3K 
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eeprions,  with  regfard  to  the  form  of  this  recofl^- 
liizaDce,  if  there  was  any  weight  in  theiu,  the 
defeDdaot  unebt  have  taken  advantage  of  them, 
if  a  Scire  Facial  had  been  brought  upon  it. 
But  what  the  defendant  has  done,  has  in 
judgment  of  law  amounted  to  an  appearance ; 
and  aa  that  ia  so,  all  defects  in  the  recog- 
'  nizance  are  thereby  cured ;  for  this  purpose  Che 
ehief  justice  mentioned  the  case  of  VVidrington 
and  Charlton,  Trin.  1 1  Anne.  That  was  an 
appeal  of  murder ;  the  defendant  did  not  ap- 
pear till  the  Exigent ;  and  when  be  did  appear, 
liis  appearance  was  entered  hi  the  nnoat  cautions 
manner  that  could  be,  for  it  was  in  these  words, 

*  Et  pnedictos  defendens,  ssIyis  sibi  omnibus 
'  advantagiis  et  exeeptionibos  tam  ad  brt^ye 

*  originate  quam  ad  processnm,  renit  ;*  and 
thereupon  for  faults  in  the  Exigent  he  demurred. 
Lord  Macclesfield,  Mr.  Justice  Eyres,  and  Mr. 
Justice  Powis  held,  that  all  defects  in  process 
were  cured  bj^  the  party's  appearance.  Mr. 
Justice  Powel  indeed  was  of  another  opinion, 
as  this  was  a  Writ  of  Appeal ;  but  agreed  socb 
defect  \voM  ha?e  been  6ured  by  appearance 
in  erery  other  action. 

«*  The  rest  of  theConrt  agreed  with  the  Chief 
Justice  in  the  present  case;  accordingly  the 
motion  was  disallowed  of." 


See,  also,  another  reporl  of  the  same  case 
hi  W.  Kelyng,  p.  161.  In  8  Mod.  p.  177, 
Fortesc.  37,  are  two  reports  of  the  King  v. 
Earbery,  which  I  suppose  relate  to  this  same 
person,  though  the  points  are  not  the  same. 
Forteacue  say  a,  <*  Earbery  was  a  worthy  ho- 
nest clergyman,  and  a  good  diriue,  but  was 
drawn  in  by  some  of  nis  party  to  write  a 
pamphlet,  in  which  the  ministry  thought  there 
were  some  scandalous  reflections  open  the  go- 
▼emment."     « 

In  the  preceding  Report  of  Almon's  Case 
sre  some  incorrectneasaa  which  I  hare  not  Ten- 
tured  to  alter^ 


Trial  of  John  Altnon* 

As  to  the  proceedmg  for  an  attacbmcot 
against  Almon,  in  respect  of  the  publicatioD  «f 
(he  <  Letter  concerning  Libels,  Warrants,  Sei- 
zure of  Papers,  &c.'  see  vol.  19,  p.  108S,  and 
lord  chief  justice  Wilmot's  Notes  of  OpiDioai 
and  Judgments  as.there  cited. 

Concerniog  the  non*examinatioo  of  Miller, 
p.  835,  see  what  Mr.  Donning  said  in  the 
House  of  Commons,  reported  16  New  Pari. 
Hist.  p.  1879. 

Of  the  conversation  which  passed  between 
Mr.  Mackn'orth  and  lord  Mansfield,  p.  838, 
see  Mr.  Mackworth'a  account,  16  New  Pari. 
Hist.  pp.  1149.  1189. 

Mr.  Burke,  in  the  debate  upon  a  molioD  of 
the  late  lord  Mulgrare,  respecting  the  Infor- 
mation ex  officio^  animadverted  upon  this  case 
of  Almon,  see  16  New  Pari.  Hist.  pp.  1159, 
1153.  1193.  See,  also,  the  Reply  of  the  At- 
torney-General De  Grey,  pp.  1155. 1194,  of 
the  same  volume. 

To  the  words  «« they  had  affidavits,"  p.  850, 
1.  38,  Mr.  Serjeant  Hill  had  written  in  bis  copj 
of  Burrow  the  following  Note: 

"  The  facU  in  the  affidavits  ought  to  bave 
been  proved  at  the  Trial  j  as  they  were  not, 
nor  any  reason  given  why  they  were  not,  tbey 
could  not  by  the  known  course  of  the  court, 
nor  ought  in  reason  to  have  any  weight,  oo  • 
motion  for  a  new  trial ;  therefore  ttoe  mini 
be  some  mistake  in  this  report;  perhaps  tbej 
might  be  read  in  extenuation  of  the  ponisli- 
ment,  but  certainly  could  not  be  for  a  new 
trial ;  unless  as  above  intimated,  the  affidavits 
had  gone  further,  and  given  some  good  resson 
why  the  facts  in  the  affidavits  were  not  proved, 
sncn  as  sudden  illness  in  defendant's  vritnesses, 
or  non-attendance,  though  served  with  sub- 
poenas, for  sickness  of  the  witnesses,  if  not 
sudden,  would  not  be  sufficient,  but  the  defen- 
dants shoukl  have  moved  to  put  off  the  trial'* 

See,  also,  $upr.  pp.  844, 845. 
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554.  The  Trial  of  John  Miller,  Printer,  before  Lord  Mansfield, 
and  a  Special  Jury  of  Citizens  of  Londbn,  at  Guildhall,  for 
re-printing  Junius's  Letter  to  tire  King,  in  the  London  Even- 
ing Post,  of  the  19th  of  December,  1 769:  10  George  IIL 
A.v.  1770.     [Taken  in  Short-hand.*] 

Special  Jimv.f 

Samtiel  Atbawes,  of  Martin's -lane. 
Henry  Voysey,  Cleroent's-Iane. 
Josepn  Lancaster,  Green  Lettice-lane. 
William  Gill,  Abchorch-lane. 
John  Whitmore,  Lawrence  Ponltney-lane. 
Joshua  Redshaw,  8t.  Peter  le  Poor. 
William  Devisme,  BarUiolometv-laoe. 

Talesmen. 
William  Cave,  of  Farriogdon  Without. 
William  Washer,  Bishopsgale  Witiiio. 
Georg^e  More,  Farringilon. 
.Joshua  Woodward,  Bell-yard,   GracecJiurch- 

street. 
Richard  Ayret,  Bishopsgate- street. 


July  18,  1770. 

The  case  was  opened  by  Mr.  Walker.— 
The  record  stated,  that  the  defendant,  John 
Miller,  did  unlawfully  print  and  publish,  or 
cause  to  be  printed  and  published,  a  certain  se- 
ditious paper,  entitled.  The  London  Evening 
Post,  Saturday,  December  16(h,  to  Tuesday, 
December  ]9ih,  in  which  was  contained  a 
certain  liliei,  reflecting  upon  the  King,  the 
administration  of  government,  his  principal 
office!^  of  state,  and  the  members  of  the  hon. 
House  of  Commons,  in  these  words,  [The 
paper  read.]^  The  defendant  pleaded  Not 
Guilty. 

Sol,  General  fTharlow).  Please  your  lord- 
ship, and  you  gentlemen  of  the  jury,  1  am  like- 
wise of  counsel  for  the  crown  in  tliis  prosecution, 
which  is  brought  by  the  Attorney  General 
against  John  Miller.  I  have  lery  seldom  found 
myself  more  puzzled  how  to  state  a  question  to  a 
court,  and  in  what  manner  to  adapt  it  to  a  court, 
than  I  am  upon  the  present  occasion.  Because 

*  Published  in  the  London  Museum  (of 
which  Miller  was  the  publisher)  ibr  October 
.  1770. 

f  Owing  to  a  neglect  of  the  summoning 
officer,  only  seven  of  the  Special  Jury  attend- 
ed, upon  which  Mr.  Beardmore,  the  defen- 
dant's attorney,  complained  to  the  Court  of  the 
■ummonsea  for  the  Special  Jnry  not  being  is- 
sued in  proper  time,  and  that  to  his  certain 
knowledge,  no  summonbes  were  delivered  the 
day  before  at  twelve  o'clock.  The  Court  al- 
lowed the  oompbiat  to  be  just,  but  took  no 
further  notice  of  it.  Five  Talesmen  were  then 
drawn.     Orig.Edit. 

t  See  it,  p.  805,  of  this  vokune. 


in  reading  over  the  paper  itself,  and  in  considera- 
tion of  Uie  proofs  that  are  to  be  laid  beture  you, 
I  should  iMve  thought  it  a  case  so  plain,  an4 
in  so  ordinary  a  coui*ae  of  jusiice,  that  it  would 
absolutely  be  impossible  to  have  misiakeii, 
either  the  application  of  the  proofs  of  the 
charges  that  are  laid,  or  the  conclusion  to  be 
made  from  them,  i  have  not  of  myself  been 
able  to  imagine,  nor  have  1  learnt  from  tiie 
conversation  of  any  one  man,  that  there  is  a 
serious  man  of  the  profession  in  the  kingdom, 
who  has  tlie  smallest  doubt  whether  this  ought 
to  be  deemed  a  libel  or  not :  my  memory  de- 
serts me  exceedingly,  if  the  learned  gentle  men 
who  spoke  of  this  subject  liefore,  did  any  time 
venture  to  say,  in  so  many  plain  wordd^.that 
the  cpn^iipKs  of  that  paper  were  legal  and 
innocent.  I  am  mivlaken  if  they  did.  It 
seems  to  me  impossible  that  such  an  idea 
can  be  formed ;  but  instead  uf  it,  if  I  re- 
member it  right,  from  the  general  and  loose 
discourse  of  them,  concerning  the  liberty  of 
the  press,  it  was  a  large  and  undefined  sub- 
ject, concerning  the  right  of  individuals  to 
speak,  to  write,  to  publish  with  freedom,  their 
own  free  thoughts,  upon  all  manner  of  sub- 
jects ;  these  topics  were  pretty  largely,  but  at 
the  same  time  pretty  generally  handled.  Nowf, 
it  does  not  appear  to  me  they  were  or  could,  in 
the  nature  of  it,  be  applied  to  the  present  case. 
For  I  neither  do,  nor  ever  wilU  attempt  to  lay 
before  a  jury,  a  cause,  in  which  1  vyas  under 
the  necessity  of  stating  a  single  principle  that  • 
went  to  intrench,  in  the  smallest  degree,  upon 
the  avowed  and  acknowledged  libefty  of  the 
subjects  of  this  country,  even  with  regard  to 
the  press.  The  complaint  I  have  to  lay  before 
you,  is,  that  that  liberty  has  been  so  abused, 
80  turned  to  licentiousness,  in  the  manner  ia 
which  it  has  been  exercised  upon  the  present 
occasion,  that  under  the  notion  of  arrogating 
liberty  to  one  man,  that  is,  the  writer,  printer, 
and  publisher  of  this  paper,  they  do,  in  effect 
and  consequence,  annihilate  and  destroy  the 
liberty  of  all  men,  more  or  less.  Undoubtedly 
the  man  that  has  indulged  the  liberty  of  rob- 
bing upon  the  highway,  has  a  very  consider^ 
able  portion  of  it  allotted  to  him.  But  where 
is  the  liberty  ofthe  man  that  is  robbed?  Where 
is  the  liberty  of  the  man  that  is  injured  ?  Li- 
berty consists  in  a  fair  and  equal,  public  and 
general  enjoyment  of  every  man's  person,  for- 
tune, and  reputation,  under  the  protection  of 
the  law ;  and  the  moment  the  law  is  silent  or 
inattentive  to  protect  any  man's ,  repatation 
whatsoever,  his  reputation  is  taken  away  from 
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him,  and  tyniiDjr  of  the  filegt  sort  in  expected, 
■and  an  opportunity  isgifen  to  hired  and  venal 
frritera,  to  vent  their  malice  for  money,  against 
the  best  characters  in  the  country,  and  against . 
e?ery  character  vrliich  they  can  be  hired  to 
insult  for  money.  All  I  desire  is,  that  the  line 
may  be  fairly  drawn,  and  justice  so  admiois* 
tered,  as  to  protect  the  general  liberty  of  man- 
kind ;  and  not  under  the  notion  of  protecting 
the  liberty  of  those  that  do  wrong,  encourage 
them  in  licentiousness  and  destruction  of  all 
laws  human  and  diriue,  of  all  countries  as  well 
te  this,  which  all  people  will  agree,  upon  the 
principle  of  common  sense,  ought  to  oe  pro- 
tected and  defended.  Gentlemen;  these  are 
the  only  principles  upon  which  this  prosecution 
depends ;  and  if  the  prosecution  is  not  to  be 
supported  upon  these  urinciples,  I  desire  it 
may  be  rejected  and  abandoned,  and  1  ought 
to  be  ashamed  to  maintain  it  at  all.  With  re- 
gard to  the  present  libel,  the  business  of  those 
that  maintain  this  prosecution,  is  to  prove 
these  facts.  The  man  that  is  charged  witif 
having  printed  and  published  this  paper,  has 
printed  and  has  published  a  paper,  in  which 
concerning  the  king,  concerning  the  House 
of  Commons,  concerning  the  great  officers  of 
atate,  concerning  the  public  affaitrs  of  the 
realm,  there  are  uttered  things  of  such  ten- 
dency and  application,  as  ought  to  be  punished. 
Now,  gentlemen,  when  I  state  the  proposition 
80,  it  will  be  very  manifestly  and  obviously 
understood  I  am  proceeding,  not  only  to  prove 
the  fact  of  the  present  defendant  having  printed 
and  published  that  paper,  but  to  go  so  far  into 
the  particular  parts  of  that  paper^  as  to  prove 
it  does  apply  as  the  charges  of  the  information 
express.  IX)  prove  that  it  does  apply,  or  to 
consider  it  as  a  subject  liable  to  discussion  and 
doubt,  is,  when  I  come  to  consider  it,  but  an 
insult  upon  your  iraderstandinap ;  for  you  have 
no  one  reproachful  epithet,  which  is  not,  in  the 
Tarious  shapes  which  a  long  jingle  of  words 
could  be  turned  into,  put  upon  the  person  of 
the  king.  He  has  been  reviled  throughout  the 
history,  of  his  life,  from  bis  birth  to  the  present 
inoipent.  His  education  has  been  represented, 
as  converted  to  the  most  frivolous,  to  the  most 
malignant  purpose ;  bis  heart  is  represented,  to 
be  corrupt  to  such  a  degree,  to  be  abandoned 
■o,  that  all  the  sacred  duties  of  the  great  trust 
reposed  in  him,  have  been  violated :  thos  the 
possible  business  of  private  contention,  with  a 
character,  for  the  purpose  of  making  a  king 
more  contemptible,  he  is  represented  as  the 
most  contemptible  character  upon  earth.  You 
have  been  told,  in  consequence  of  that,  he  has 
set  upon  edge  a^inst  him  the  minds  of  all  his 
subjects;  and  in  conclosion  after  that,  the 
king  is  threatened  with  another  revolution,  in 
tbi^  stile  of  manifest  rebellion,  like  new  pro- 
claiming war.  When  we  are  come  to  that 
situation,  when  it  shall  be  lawful  for  any  man 
in  this  countrf  to  speak  of  the  sovereign  in 
terms  attemptmg  to  6z  upon  him  such  con- 
tempt, abhorrence,  and  hatred,  there  is  an  end 
•fail  go? eroment  whatsoerery  and  then  liberty 
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is  indeed  to  shift  for  itself.  Now,  geotJemcii, 
I  have  stated  to  you  in  general,  what  1  look 
upon  to  be  the  import  of  this  libel.  If  I  was 
to  mention  even  the  passagea,  ia  there  one  of 
them  would  fall  short  of  the  representation  1 
have  given  them  P  In  the  first  place,  the  king 
is  supposed  utterly  ignorant  of  the  duty  of  his 
office ;  in  the  next  place,  he  is  looked  upon  to 
have  a  fixed  prejudice  against  the  character  of 
an  honest  man.  *«  Supposing  him  (says  the 
libel)  made  sensible  at  last  of  the  gieat  aaty  be 
owes  to  his  people." 

Is  it  fit  that  any  magistrate  should  be  talked 
of  in  that  manner,  much  less  is  it  fit,  that  the 
king  should  *'  that  be  should  be  made  sensible 
of  his  own  disgraceful  situation" — is  that  the 
language  for  the  first  magistrate  in  this  coon- 
try  ?  No  matter  how  improbable  thus  the  best 
of  characters  of  honest  meaning  men,  is  re- 
moved by  such  wviters ;  but  to  be  sure,  that  is 
a  very  unfair  and  unjust  idea  to  give  the  per- 
son of  a  king,  and  yet  they  would  have  you 
suppose,  that  is  no  libel  at  all.  *«  It  is  the 
misfortune  of  your  life,  ami  originally  the 
cause  of  every  reproach  and  distress  whicb 
has  attended  your  government,  that  you  should 
never  have  been  acqnainte<l  with  the  language 
of  truth,  till  you  found  it  in  the  complaints  of 
your  subjects."  Can  a  man  be  branded  with 
a  more  odious  and  disgraceful  representation  of 
him,  than  that  he  had  been  so  educated  from 
the  beginning  to  the  end  of  his  life,  as  to  be 
utterly  ignorant  of  4he  language  of  truth.  The 
stile,  the  insolent  manner  of  it,  is  what  will 
occur  to  any  body.  He  desires  him  to  dis- 
tinguish between  the  permanent  dignity  of 
a  king,  and  that  which  serves  only  tu  promote 
the  temporary  interest  and  miserable  ainbitioD 
of  a  minister.  **  You  ssoended  the  throoe  with 
a  declared,  and,  1  doubt  not,  a  sincere  revolu- 
tion of  giving  universal  satisfaction  to  your 
subjects.  You  found  them  pleased  with  the 
novelty  of  a  young  prince,  whose  countenance 
promised  even  more  than  his  words,  and  Inyal 
to  you,  not  only  from  principle,  hot  passion. 
It  was  not  a  cold  profiession  of  allegiance  to  the 
first  magistrate,  but  a  partial,  animated  attach- 
ment to  a  favourite  prince,  the  native  of  their 
country.  They  did  not  wait  to  examine  yoor 
conduct,  nor  to  he  determined  by  experience, 
but  gave  yoa  a  generous  credit  for  the  foture 
blessings  of  your  reign,  and  paid  you  in  ad- 
vance the  dearest  tlibute  of  their  aflfectioua. 
Such,  Sir,  was  once  the  disposition  of  a  people, 
who,  now  surround  your  throne  with  reproacms 
and  complaints.  Do  justice  to  yourself,  banish 
from  your  mind  those  unworthy  opinions,  with 
which  some  interested  persons  have  laboured 
to  possess  you.  Distrust  the  men  who  tdl  you 
the  English  are  naturally  light  and  inconaiant, 
that  they  complain  without  a  cause.  Withdraw 
your  confidence  equally  from  all  parties,  from 
ministers,  fiivourites,  and  relations,  and  let  there 
be  one  moment  in  your  life  in  which  yon  bava 
consulted  your  own  understanding." 

Gentlemen  ;  is  it  fit  tliat  the^^Mt  magistraia 
of  this  country  should  he  jvpimented  to  his 
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people  in  the  way  in  which  1  have  now  stated 
to  you,  98  never  baviog  once  consulted  his  own 
understanding?  I  do  not  even  dwelt  upon  the 
epithets,  which  are  the  natural  consequences  of 
treating  the  person  of  the  king  in  that  manner. 
The  next  charge  upon  him,  is,  that  he  takes 
a  share  in  the  narrow  views,  and  fatal  malignity 
of  some  individuals,  and  to  sacrifice,  conse- 
quently, private  objects  under  the  goveriynent, 
tor  the  private  purfiosea  of  gratifying  pique  and 
resentment;  then  it  mentions  [that  by  the 
peace]  England  was  sold  to  France,  and  his 
majesty  was  deserted  and  betrayed  in  it.  But 
the  next  article,  the  king  is  charged  with,  is 
what  I  mentioned  to  you  before,  which  is,  he 
has  put  himself  into  the  condition  of  an  ene- 
my, a  private  enemy  to  an  individual  man. 
For  6od*s  sake,  why  f  What  man  could,  with- 
out offending  the  laws,  put  himself  in  a  situa- 
tion, either  to  deserve,  or  actually  to  meet  the 
private  enmity  of  the  king ;  and,  as  1  told  you 
before,  in  order  to  lessen  the  king  the  more  In 
your  esteem,  this  gentleman  is  represented  to 
you,  who,  in  the  n>rmer  part  of  his  life  had 
acted  upon  a  settled  opinion,  that  there  were 
few  excesses  to  which  the  character  of  an  Eng- 
lish ffentleman  might  not  be  reconcile<l,  and 
that  he  could  take  the  same  latitude  in  the 
choice  of  political  principles  as  he  had  in  the 
conduct  of  his  private  life.  With  regard  to 
the  former,  it  seems  to  be  somewhat  singular. 
1  have  always  understood  that  principles, 
either  moral  or  political,  were  fixed  upon  the 
consciences  of  men,  and  an  honest  roan  was 
not  at  liberty  to  choose  different  principles. 
But  this  is  all  said  with  a  view  of  lessening  the 
character  of  that  gentleman,  to  make  the  con- 
clusion afterwards,  that  U  is  an  unworthy  con- 
tention, (and  it  is  represented  as  unworthy) 
and  giving  an  air  of  ridicule  to  the  difficulties, 
in  which  the  kio^  has  been  Wtrayed  ;  and 
making  it  a  principle  of  goVerhment;  that 
he  had  not  only  stretched  ey^ry  nerve  of 
government,  but  violated  the  c6nStitution  by  an 
Til-advised  personal  resentment. /  fs  this  lan- 
guage to  tell  a  king?  If  you  were  to  tell  a 
common  justice  of  peace,  that  in  the  adminis- 
tration of  the  duty  of  his  office,  he  had  sacrificed 
his  duty  to  his  resentment,  I  apprehend  my 
lord  will  agree  with  roe,  and  1  lay  it  down  as  a 
proposition  of  law,  you  would  be  liable  to  be 
prosecuted  $  and  if  such  a  thing  was  published, 
it  would  be  a  libel  if  wr6te  upon  him.  And 
here  we  are  come  seriously  to  debate,  whether 
telling  the  king  he  has  not  only  sacrificed  the 
duties  of  his  office,  but  betrayed  the  trust  re- 
posed in  him,  and  his  articles  were  not  per- 
formed—and all  that  to  gratify  ill- humour 
and  resentment— if  that  is  not  a  libel,  I  own 
my  imagination  cannot  reach  to  what  is  a  libel, 
and  I  do  not  understand  the  subject  the  least  in 
the  world,  if  it  is  not  to  be  so  understood. 
After  that,  he  is  pleased  to  go  to  the  House  of 
Commons:  with  regard  to  them,  he^says  he 
can  readily  believe  there  ia  influence  enough 
to  recall  what  they  look  upon  as  a  pernicious 
rote.    The  Hoiim  of  Commons  consider  their 


ilnty  to  the  crown  as  paramount  to  all  other 
obligations  whatsoever.  To  u's,  says  the  ano- 
nymous writer,  to  us  they  are  indebted  for  an 
accidental  existence.  I  wonder  of  what  mem- 
ber he  happens  to  be  the  elector !  it  would  be 
more  honest  if  he  was  to  shew  himself,  that  we 
might  know  who  he  is.  To  us  they  ar^  in- 
debted for  an  accidental  existence,  and  they 
have  justly  transferred  their  gratitude  from 
parents  to  benefactors,  meaning  from  the  elec- 
tors to  the  ministers;  from  those  who  gave 
them  birth,  to  tbe  minister,  is  the  very  expres- 
sion. Now,  whatever  may  be  tbe  flippancy  of 
some  men's  manner  of  telling  things,  all  orders 
of  government,  where  the  form  of  government 
suMists,  as  well  as  in  this  country  ;  no  man  of 
sense  can  admit*  that  it  ought  to  exist,  and  at 
the  same  time  it  ought  to  be  subjected  to  re- 
proaches, at  the  pleasure  of  every  man  that 
thinks  proper  to  put  reproach  upoo  them,  by 
publishing  a  libel.  1  only  wish  to  have  those 
two  propositions  examined.  That  two  great 
bodies,  whose  whole  benefit  and  existence,  nay 
their  authority,  is  to  govern  the  whole  nation  ; 
and  are  they  to  be  in  the  power  of  every  maa 
whatsoever  to  revile  them  with  what  personal 
insolence  ol^langua^  he  pleases?  Does  thia 
come  at  all  to  the  idea,  that  an  honest  man 
would  allow  his  own  opinion,  under  tbe  pre- 
tence of  discussing  public  subjects  ?  Will  any 
man  of  honour  say  you  may  revile,  with  im- 
putations of  reviling,  the  persons  of  men,  with- 
out going  any  further  ?  Is  that  a  colour  to  cover 
this  libel  ?  After  having  treated  the  House  of 
Commons  thus,  he  returns  again  to  the  king, 
and  is  pleased  to  threaten  the  king  with  an  uni- 
versal revolt  of  all  his  injured  subjects.  He 
begins  with  the  kingdom  of  Ireland,  which  he 
is  pleased  to  call  a  plundered  and  oppressed 
kingdom,  with  no  more  regard  to  truth  than 
understanding  and  knowledge  enough  of  tbe 
subject  to  keep  up  the  probability  ;  for  of  all 
quarters  of  the  world,  he  should  not  have  looked 
there  for  that  sort  of  imputation,  as  he  is  pleased 
to  put  it.  And  here  he  is  introducing  another 
character  upon  the  stage,  merely  for  the  sake 
of  traducing  the  king  afterwards  ;  that  is  lord 
Townshend.  '*  The  people  of  Ireland  every 
day  give  you  fresh  marks  of  their  resentment, 
(speaking  of  the  king)  They  despise  Che  mi- 
serable governor  you  nave  sent  them,  because 
he  is  the  creature  of  lord  Bute  ;  nor  is  it  from 
any  natural  confusion  in  their  ideas ;"  no,  thej 
are  right  enough  in  that,  he  supposes  **  that  they 
are  so  read)r  to  confonnd  the  original  of  a  king, 
with  the  disgraceful  representation  of  hnn.'* 
This  is  the  manner  of  talking  to  the  king.  I 
have  bad  the  honour  to  converse  and  live  with 
lord  Townshend,  as  long  as  any  body.  All  I 
have  to  say  of  him,  is,  he  is  very  far  from  de- 
serving such  a  character.  But  I  hope  that 
will  nut  be  taken  as  a  very  gross  observation, 
that  a  man  who  has  lived  with  him,  dare  to  say 
so.  But  I  desire  but  one  word  conceming  the 
immorality  of  that  sort  of  conduct,  that  under 
the  cover  of  anonymous  publication,  men  are  to 
bespatter  in  this  kind  of  way,  and  in  that 
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uray  reflect  upon  tbe  coDdition  of  oflken  id 
this  situation.  If  he  should  apply  to  a  court  of 
law^  and  submit  it  to  «  jury,  if  they  were  not 
deaf  to  his  complaints  he  would  be  relieved,^ 
unless  they  were  not  disposed  to  protect  his 
character,  and,  upon  the  contrary,  were  to 
take  the  part  of  «  man,  who  under  cover  of 
an  anonymous  publication,  attacks  his  cha- 
racter in  this  manner,  with  this  method  of  tack- 
ingf  to  it  at  the  end,  that  he  was  a  proper  re- 
presentative of  the  i\ng. 

The  next  article  is :  *<  He  has  taken  a  deci- 
sive personal  part  against  the  subjects  of  Ame- 
rica, and  those  subjects  know  how  to  distinguish 
the  sovereign  and  a  venal  parliament  upon  one 
side,  from  tbe  real  sentiments  of  tbe  English 
nation  upon  the  other."  For  God's  sake,  is  that 
DO  libel?  To  talk  of  the  king,  as  taking  a 
part  of  an  hostile  sort  against  one  branch  ofnis 
subieets,  and  at  tbe  same  time  to  connect  him 
in  the  article  of  acting  in  this  manner  with  that 
parliament,  which  he  calls  a  venal  parliament ; 
16  that  no  libel  ?  f  beg  leave  to  obierve,  con- 
cerning what  parts  apply  to  him,  that  Eng- 
*  land  he  has  represented  as  being  engaged  in  a 
ouarrel  against  tbe  king ;  and  consequently, 
that  he  stands  against  them  with  a  few  un- 
bajipy  people,  who  are  not  at  liberty  to  choose 
their  principles;  but  fancy  themselves  bound 
to  unhappy  principles ;  those  few  men,  he  de- 
sired to  be  uoderetood,  were  the  whole  support, 
and  tbe  whole  attachment  to  the  king.  Then 
he  goes  to  the  partiality  of  his  understanding 
to  the  soUliera.  Now  it  is  worth  yo^r  atten- 
tion, gentlemen,  to  see  how  verv  malignant  the 
object  of  that  man  must  be  who  wishes  to  set 
Ibis  party  against  the  other ;  and  tells  tbe  king 
he  might  learn  to  dread  the  undisguised,  resent- 
ment of  people  that  are  ready  to  meet  their  so- 
vereign in  tbe  field.  Then  you  see  how  ma- 
lignant that  must  be,  and  how  it  applies,  when 
you  read  that  part  with  respect  to  the  gaards, 
where  he  says,  <<  when  tbe  distant  legions  took 
tbe  alarm, .  thejr  marched  to  Rome  and  gave 
away  the  empire."  This  is  the  representa- 
tion of  the  occasion,  upon  which  the  guards 
had  preferments  lavished  upon  theni,  and  the 
cruelty  with  which  the  marching  regiments 
had  been  treated,  in  order  to  raise  a  quarrel,  in 
short,  between  them.  Now,  gentlemen,  there 
are  Hn  hundred  different  passages,  in  which 
the  kins  is  told  he  has  no  good  quality,  bat 
every  bad  one  upon  earth.  He  is  bid  to  dis- 
card bis  little  personal  resentments,  which  have 
so  long  directed  his  public  conduct.  Is  it  not 
shameful  to  talk  in  that  manner?  and  in  a 
thousand  instances,  too  long  and  too  disagree- 
able to  repeat,  the  king  has  been  treated  thus, 
from  tbe  beginning  to  the  end;  and  in  con- 
clusion, he  IS  told  what  he  is  to  expect  next, 
unless  he  conforms  to  this  anonymous  writer ; 
that  is,  another  revolution ;  and  that  the 
prince  who  imitates  tbe  conduct  of  tbe  StuarU, 
should  be  warned  by  their  example,  and  while 
he  plumes  himself  upon  the  security  of  his  title 
to  the  crown,  should  remember,  that  as  it  was 
acquired  by  one,  revolutiooi  it  may  be  lost  by 


Trial  of  John  Miller, 


IS76 


another.  If  you  have  any  difficulty  of  ima- 
gining^ what  that  crown  is,  what  his  title  is, 
who  IS  in  possession  of  that  title,  acquired  by 
one  revolution,  and  what  it  is  that  is  meant 
by  another;  they  are  difficulties  that  have 
not  yet  occurred  in  any  one  coffee-house  in 
this  preat  metropolis,  nor  one  place  in  tbe  coon- 
trv,  from  one  end  to  the  other,  wherever  this 
libel  has  been  published ;  such  is  the  nature  of 
the  libel,  with  respect  to  that.  After, baTiag 
stated  to  you,  what  I  look  upon  to  be  tbe  ap- 
plication of  the  paper,  to  the  several  articles 
mentioned  more  particularly  than  all  to  the 
king ;  and  having  laid  before  you  what  .will  be 
the  general  form  of  the  evidence,  in  order  to 
prove  tbe  present  defendant  guilty  of  printii^ 
and  publishing  this  paper,  it  will  be  for  yon  to 
determine,  if  I  may  use  a  word  that  looks  so 
like  doubting  tbe  determining  upon  such  a 
question  as  Uiis.  If  you  have,  any  of  you, 
any  serious  thoughts,  whether  tbe  author  of 
this  paper  <lid  mean  the  king ;  and  whether  be 
did  mean  the  great  officers,  tbe  lord  lieotenant 
of  Ireland,  or  any  other ;  and  whether  be  did 
mean  concerning  the  officere  of  this  country, 
and  endeavouring  to  set  one  party  of  tbe 
country  against  another;  if  you  have  any 
doubts  upon  that  among  ^ocu'selves,  that  wiH 
admit  you  to  acquit  bink  If  you  have  do 
doubu,  and  do  return  a  verdict  of  acquittal 
without  such  doubts,  or  that  you  return  a  ver* 
diet  which  the  Court  must  understand  in  a  dif- 
ferent way,  which  tbe  Court  must  construe  dif- 
ferent from  what  you  intend,  then  you  find  a 
false  verdict.  For  it  lies  upon  you,  to  find  a 
conclusion  from  tbe  evidence ;  or  to  say,  what- 
ever we  think  of  tbe  evidence,  a^id  however 
we  are  convinced  of  tbe  conclusion,  we  are  de- 
termined to  reject  that  evidence,  and  to  deny 
that  conclusion,  and  to  betray  the  sense  of  our 
own  minds,  rather  than  to  execute  the  laws. 
But,  gentlemen,  upon  the  contrary,  yoo 
will  proceed  in  the  administration  of  justice 
and  tne  law,  without  adopting  the  part  of  the 
author,  who  has  set  himself  up  for  the  accuser 
of  his  king,  and  as  yet  has  not  had  the  face  lo 
shew  himself,  though  he  has  beeu  the  ran- 
corous enemy  of  so  many  people. 

Daniel  Cromder  sworn/ 
Examined  by  Mr.  MorUm. 

Crowder,  what  is  year  hnsiness  ? — I  am  aa 
assistant  to  the  messenger  of  the  press.  Sir. 

Very  well.  Do  you  know  the  defendant 
John  Miller  ? — I  believe  1  know  him,  1  believe 
he  is  in  that  quarter. 

Now,  Sir,  give  my  lord  and  the  jury  an  ac- 
count, whether  at  any  time,  and  when,  ysa 
bought  the  paper,  which  I  believe  you  have 
in  your  baud.-*  [No  answer.  The  paper  pro- 
duced.] 

What  is  Miller?  What  business  does  he  fd- 
low?— He  is  the  publisher  of  the  Loadoo 
Evening  Post. 

Now  give  an  account  where  you  bought  that 
paper.— I  bought  it  at  Mr.  ^liller'a;  it  was 
served  to  me  by  his  poblishen 
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What  is  bis  imme?— 'Hfft  name  is  Phipps,  I 
beliere. 

Where  did  he  serrc  yott  with  itP— — In 
Queen 's-Head  Pissaffe. 

Is  that  the  place  where  his  bosiness  of  print- 
ing  is  carried  on?— I  ne?er  saw  them  print 
there.  ^ 

Is  that  the  place  where  they  are  soldP^It  is 
the  place  where  they  are  published. 

Hate  you  frequently  bought  that  paper  at 
that  shop  f— I  have. 

What  name  do  yon  call  his  shop  where  yoo 
bought  it  ? — The  publishing  room ;  1  do  not 
know  whether  that  is  proper,  but  that  is  what 
they  call  it. 

it  any  time  have  you  been  there,  and  ha?e 
yoo  seen  the  defendant  ?— [No  answer.] 

Whom  did  you  buy  it  of  P-^l  bobgbt  it  of  a 
lad,  who  is  servant  to  Air.  Miller,  they  call  him 
Frank,  and  I  think  Phipps,  I  won't  be  certain 
as  to  that;  he  was  always  called  Frank  by 
every  body. 

Have  you  at  other  times  been  at  that  place 
called  the  publishiug  room,  for  the  paper  that 
bears  the  name  of  the  London  Evening  Post, 
and  have  you  bought  them  there  ?— Yes,  Sir, 
every  time  they  were  published ;  either  I,  or 
one  belonging  to  me ;  I  can't  say  always  that 
I  have  been  there  myself. 

Have  yoo  frequently  ?— I  have  frequently. 

Have  you  waited  at  any  time  till  .the  papers 
have  been  ready  to  be  delivered? — Very  rarely. 
1  have  seen  people  vrait  and  go  up  stairs,  but 
they  are  generally  the  readiest  of  any  body. 

They  are  the  most  diligent  of  any  others?— 
They  are  In  general  the  most  forward. 

A  Juryman.  .Yon  bought  that  paper? — 
Crowder,  Yea,  gentlemen,!  bought  that  paper. 

Mr.  Morton,  How  long  have  you  known 
Frank  Phipps,  the  lad  you  bought  it  of? — . 
Crowder,  I  have  known  him  ever  since  he  be- 
gan to  publish  that  paper. 

How  long  is  that  ?— About  three  quarters  of 
a  year. 

The  London  Evening  Poatread  in  court,  N'. 
S6,673,  that  part  of  it  signed  Junius. 

Robert  Harris  sworn. 

Examined  by  Mr.  Wallace. 

In  what  business  are  you  ?  What  office  do 
y6u  belong  to  ? — ^The  Stamp-office. 

What  office  do  you  hold  there  ?— The  re- 
gister of  pamphlets  and  news-papers. 

Fray,  Sir,  arc  news-papers  brought  to  your 
office  to  be  stampt?— Yes,  Sir. 

Do  you  receive  the  duty  for  advertisements 
in  news-papers? — ^Yes^  Sir,  I  do. 

Pray,  Sir,  do  you  know  who  the  printer  is 
of  the  London  Evening  Post? — 1  have  it  here. 
[Looking  at  a  large  parcel  of  news-papers 
bound  together  in  a  Ik>ok.] 

Do  you  know  the  defendant  Miller  ? — ^Yes, 
Ido. 

Are  papers  brought  to  your  office  for  print- 
ing the  London  Evening  Post  on?— They  are 
first  brought  to  fie  stampt,  and  sent  out  blank, 


and  when  printed,  brought  into  the  office  to  b» ' 
charged  for  the  duty,  one  of  each  paper  every 
day. 

Whose  servants  bring  them  to  be  stampt  ? — ' 
Mr.  Miller's.  After  they  are  stampt,  the  mo-  * 
ney  is  sent,  it  may  be  by  himself,  or  his  ser- 
vants ;  the  money  for  15,000  may  be  brought 
tO|;ether,  then  they  are  returned  to  the  office 
a&r  they  are  printed,  for  the  number  of  ad- 
vertisements to  be  found  out  and  charged  with 
the  duty. 

Who  pays  for   the  advertisements? — Mr.  v 
Miller.    It  does  happen  sometimes  that  the 
number  of  papers  may  not  be  sold,  then  the 
money  is  returned. 

You  say,  the  duty  is  returned?— For  the 
unsold,  the  duty  is  returned. 

How  do  you  verify  that  ?— They  are  return- 
ed, and  they  make  an  affidavit  that  they 
made  no  profit  of  the  papers,  and  then  the 
stamps  are  returned  again,  and  the  duty  is  re- 
turned. 

Who  makes  that  affidavit  ?— Mr.  Miller. 

How  is  the  account  of  the  advertisements 
settled  ?— We  settle  it  every  month. 

Who  comes  to  settle  with  you  ?— We  charge 
them.  ' 

Whom  do  you  charge  the  London  Eveping 
Post  to  ?— To  Mr.  Miller. 

Who  comes  to  pay  you  at  the  end  of  the 
month  ? — It  may  be  two  months,  or  it  may  be 
three  months  before  they  are  paid. 

Who  comes? — May  be  Mr.  Miller,  may  be' 
his  porter. 

Does  he  come  himself  frequently? — Yes^ 
sometimes. 

Does  he  settle  and  pay  for  the  advertise- 
ments ? — Yes. 

Have  you  the  paper  of  Saturday  December' 
16,  to  Tuesday  December  19,  1769  ? 

[The  Witness  looks  at  his  volume  of  pepena 
and  turns  to  that  paper.] 

This  is  the  paper  sent  from  Mr.  Miller  te 
your  office  ? — Yes,  Sir,  they  are  brought  into 
our  office. 

Mr.  Wallace.  The  paper  is  of  the  same  date, 
and  nnmber  26,572. 

Mr.  Thurlow  to  the  defendant's  counsel. 
Do  you  ask  this  witness  any  questions  ? 

Defendant's  Counsel.  No. 

Sol.  Gen.  Then  we  have  done. 

Serj.  Gltfnn,  Please  your  lordship,  and  yoU 
gentlemen  of  the  jury,  to  favour  me  in  this 
cause,  in  behalf  of  Mr.  Miller,  the  defendant. 
Gentlemen,  the  learned  gentlemap  who  openeij 
the  cause  in  support  of  the  information,  has 
told  you,  that  of  this  publication,  no  lawyer, 
not  a  man  of  the  profession  in  the  kingdom,  he 
thinks  will  seriously  avow,—the  learned  gen- 
tleman who  appears  in  support  of  the  informa- 
tion, has  said,  no  man  will  seriously  avow  i^ 
defence  and  justification  of  the  publication  now 
under  your  consideration.  Gentlemen,  I  h&ve 
had  the  misfortune  to  be  very  much  misunder- 
stood, if  1  gave  any  inference  of  myself,  or  anj 
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•dmiaBion  of  the  least  degree  of  gailt  or  eriini- 
Dalit V  in  a  similar  publication  to  this.  I  en- 
tered into  a  defence  as  seriously,  and  as  ar- 
dently wished,  that  such  weak  arguments  as 
tOT  understanding .  might  furnish  me  with, 
might  be  prevalent  in  that  case,  with  that 
anxiety  that  always  will  attend  questions  of  the 
most  important  nature,  aod  expecting  an  in- 
atant  decision.  I  appear  now,  as  then,  avow- 
edly defending  the  publication  of  the  paper.  I 
approach  witn  the  same  anxiety,  and  ha?e 
■ome  relief  to  that  anxiety,  finding  the  deter- 
mination of  this  important  question  in  the  hands 
of  a  jury  of  the  principal  citizens  of  London. 
Gentlemen,  I  made  no  objection  to  that  nM^lect 
and  remissness,  in  convening  a  full  jury  here, 
persnaded  as  f  am,  that  collect  the  jurv  where 
they  will,amon|B^  the  inhabitants  of  this  me- 
tropolis, it  is  impossible  to  find  men  with  hearts 
■p  foreign  to  the  ideis  they  owe  to  liberty  and 
public  justice  as  to  allow  the  conviction  of  the 
present  defendant.  Gentlemen,  my  learned 
friend  has  said,  that  upon  the  last  trial,  no  par-' 
ticular  passages  were  pointed  out  to  which  we 
thought  proper  to  apply  a  particular  vindica- 
tion. The  charge  was  general ;  the  answer,  I 
allow,  was  aa  general ;  and  1  think  it  seems  as 
proper  and  becoming  to  leave  the  construction 
of  a  paper  to  a  jury  of  citizens,  who  are  the 
most  competent  judges  of  what  sense  and  con^^ 
.atruction  belongs  to  a  paper,  unassisted  by 
counsel.  And  if  I  did  not  enter  into  a  defence 
of  particular  paraages,  it  was  because  a  general 
charge  was  exhibited,  and  no  particular  pas- 
•ages  pointed  out,  aa  bearing  an  unjustifiable 
construction.  My  learned  friend  says,  ibe 
knows  no  party  so  dangerous,  as  mercenary 
writers  employing  their  pens  in  the  aspersion 
of  private  characters,  or  the  misrepresentation 
of  public  measures.  I  do  most  heartily  agree 
with  the  gentleman,  in  a  detestation  of  those 
men  who  can  be  procured  by  any  emoluments 
coming  from  any  qnarter,  to  prostitute  their 
pen  to  the  calumniation,  slander,  and  depre- 
ciating of  the  best  characters  in  the  king- 
dom. 1  do  most  heartily  agree  with  him  in 
despising  and  contemning  the  authors ;  but  1 
do  look  further,  and  I  bestow  the  higher  mea- 
sure of  indignation  and  condemnation  ota  that 
fountain  from  whence  flows  the  encouragement 
to  such  pernicious  prostitution.  None  of  that 
sort  has,  however,  been  thought  proper  to  be 
brought  before  you,  with  rei^ard  to  the  great 
aod  respectable  characters  that  have  been  at- 
tacked, as  they  say  they  have  acted  with  im- 
propriety in  leaving  the  publisher  to  the  pu- 
Dishmentthatajustand.indignant  public  jury 
will  always  inflict  upon  indignant  writers  ; 
and  if  that  is  to  be  pursued,  it  should  be  of 
those  writers  there  should  be  a  reparation 
sought  for,  to  the  constitution  ;  and  those  cha- 
racters that  you  see  every  day  in  daily  publica- 
tions, publicly  libelled  and  traduced,  there 
might  be  reparation  sought  for  to  those  great 
characters,  tliou||rb  they  cannot  be  protected, 
from  the  scurrihty  of  malignant  pens.  But 
gentlemen,  none  of  them  are  brought  before 


you ;  it  is  a  case  of  a  difierent  sort ;  and  I  am 
at  a  loss  to  guess  how  the  word  *  mercenary' 
can  bear  any  application  to  the  present  charge. 
I  have  always  in  my  own  thoogbts  distin- 
guished between  those  that  prostitute  their  own 
pens,  and  become  the  stipendiary  instronacDts 
of  parties  and- ministers,  and  those  pens  which 
are  called  foith  in  the  defence  of  particular 
opinions,  and  only  offer  the  discussions  of  those 
opinions  to  the  pablic.  1  have  always  thought 
it  of  the  utmost  importance,  that  the  latter 
should  be  protected  and  encouraged.  1  f  in  the 
paper  here  before  you,  you  see  no  more  than  1 
profess  I  see,  a  writer  called  forth  by  ardent 
zeal,  for  the  safety  of  that  sovereign  which  be 
thinks  in  danger,  and  for  the  safely  of  that 
country  whose  rights  are  involved  in  the  same 
danger,  called  out  to  deliver  his  opinion  of  thst 
in  this  publication ;  I  am  so  far  from  .thinking 
that  paper  obnoxious  to  any  degree  of  censure 
and  condemnation,  that  I  think  the  aothor  must 
have  been  said  to  haVe  acted  a  justifiable  part, 
to  have  obeyed  the  call  on  a  good  citizen,  in 
conveying  the  alarm,  and  giving  notice  where 
he  thought  it  necessary.  My  learned  friend 
has  the  same  idea  of  the  matter  now  to  be  de- 
termined, upon  the  grounds  on  which  you  are 
to  form  your  decision,  that  1  entertain  ;  it  lies 
entirely  in  your  own  breasts  to  detenuine  it ; 
and  I  would  not  insinuate  any  thing  that  I 
think  they  ought  to  adhere  to,  as  I  know  yon 
to  be  a  jury  so  well  acquainted  with  your  duty, 
that  no  instructions  are  necessary.  For  we  all 
know,  that  in  all  times,  the  honest,  intrepid, 
upright  conduct  of  a  jury  must  be  the  refuge 
of  the  people  of  this  kmgdom.  That  has  bc«n 
their  security,  when  all  other  securities  have 
been  taken  away,  and  their  liberties  likewise. 
They  must  and  will,  in  the  natural  course  aod 
evolution  of  things,  flee  again  to  the  same  asy- 
lum ;  and  upon  that  account,  gentlemen  that 
are  called  to  exercise  that  important  duly,  do 
not  want  to  be  informed  of  that  line  of  joris- 
diction  thatfalls  to  them ;  that  jurisdiction  that 
they  are  to  keep  inviolable,  and  that  jurisdic- 
tion upon  which  depends  the  security  of  every 
subject  of  this  kingdom  :  and  that  jurtsdictios, 
if  once  broke  in  upon,  makes  juries  useless ; 
and  the  practice  aud  insult  upon  tliat  substao- 
>  tial  benefit,  the  constitution  boasts  of  in  it,  aod 
i  the  public  have  constantly  reaped  frooi  it; 
j  that  line  of  distinction  the  jury  have  to  deter- 
mine of  the  full  matters  before  them,  and  I 
lielieve  I  shall  be  in  no  degree  contradicted, 
when  1  shortly  state  the  question  you  are  to 
determine.  Gentlemen,  Mr.  Miller  is  a  ciiizeo 
of  London,  and  is  charged  with  having  sedi- 
tiously published  a  paper  reflecting  upon  the 
person  of  the  king  ;  vilifying  his  subjects  aod 
wrote  with  a  view  of  exciting  a  sedition  ;  vili- 
fjf'ing  the  person  of  the  king ;  wrote  with  a 
view  of  exciting  sedition,  with  intent  to  alien- 
ate the  affections  of  the  subjects  from  his  ma- 
jesty. That  is  the  general  description  of  tbe 
charge  ai^ainst  him  .before  you.  It  is  alleged 
in  the  information,  that  it  is  a  seditions  libel, 
reflectiog  upon  the  king,  his  administration  ot' 
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goveromeot,  and  hifl  principal  n6Scers  of  state, 
and  the  hon.  House  ot*  Cominons ;  and  in  the 
words  and  dashes  contained  in  the  si>ecifica- 
tioQ  of  the  letter  itself;    and  if  those  words 
were  admitted,  it  is  incumbent  upon  yon,  and 
you  must  give  satisfaction,  and  oouTict  the 
defendant ;    and  if  that  is  not  waotingr,  you 
are  called  upon  by  your  duty,  to  coovict  the 
defendant.    Gentlemen,  I  would  not  he  under- 
stood here  to  be  making  a  cavil  of  ilefeoce, 
as  if  1  insisted  literally  upon  a  proof  of  every 
part  of  it.    This  I  insist  upon,  that  in  all  cases 
whatsoever,  the  principle  of  the  crime  is  the 
malignant  mind,  the  bad  design  and  intention 
\n  the  writer ;  and  you  must  1^  satisfied  of  the 
proof  and  the  nature  of  the  subject  before  yon, 
that  there  was  that  malignant  disposition  in  the 
writer.     You  must  be  convinced  here,  that 
there  was  sedition  in  the  intention ;  and  if  that 
proof  is  wanting,  that  charge  is  not  made  out; 
It  is  like  all  the  other  cases  of  criminal  prose- 
cutions, whether  for  felony,  perjury,  or  trea- 
son ;  you  must  find  the  intention ;  it  must  be 
proved  wilful  and  corrupt,  in  case  of  perjury ; 
and  if  they  were  to  say  they  found  the  word 
false,  witiiout  wilful  and  corrupt,  they  have  in 
effect,  acquitted  the  defendant.     They  would 
do  better,   if  in  explicit  words,  they  would 
apeak  in  the  language  of  the  law,  in  saying,' 
the  defendant  is  not  guilty.    There  is  danger 
in  not  beiog  explicit,  where  the  facts  justify  aq 
explicit  explanation ;   and  1  do  submn,  gentle- 
men, that  in  the  present  case,  you  roust  be  con- 
vinced  there  is  a  seditious  meaning  and  inten- 
tion running  though  the  whole  of  this  publica- 
tion, though  I  donU  see  it  is  necessary  to  give 
proof  of  the  whole,  but  you  must  he  convinced 
of  the  seditious  intention,  so  as  to  affect  the 
defendant  with  a  proof  of  the  seditious  inten- 
tion at  the  time  he  published  it     Gentlemen, 
my  Jearne<UVieud,  knowiug  that  to  1)e  the  case, 
knowing  the  necessity  of  such  proofs  to  sup- 
port the  present ^sharge,  he  has  entered  into  an 
examination  of  the  paper,  and  he  has  laboured 
to  convince  you,  that  this  is  a  direct  personal 
libel  and  invective  against  the  king.     Gentle- 
men, if  a  subject  of  this  kingdom  so  far  forgets 
his  duty,  as  to  traduce  and  calumniate  the  per- 
son of  the  king,  in  that  case  it  would  cut  off  a 
serious  defence;  but  it  is  necessary  to  the  pre- 
sent  prosecution,  you  should  understand  it  so  ; 
the  learned  gentleman  haS|  for  that  reason,  so 
laboured  it,  and  vou  will  judge  of  the  success 
of  bis  labours.    You  will  judge  how  well  war- 
ranted by  the  paper  before  you,  are  the  con- 
structions the  learned  gentleman  has  put  upon 
it.     In  the  first  place,  says  the  learned  gen- 
tlemauy  every  bad  quality  is  imputed  to  the 
king ;  every  good  quality  denied  nim.      Gen- 
lleoaeo,   1  submit  to  your  own  consideration, 
upon  reading  the  paper,  whether  the  obvious 
meaning  of  the  author  is  not  quite  contrary  to 
the  meaning  put  upon  it  by  my  learned  friend ; 
and  whether  he  has  not  repeatedly  borne  testi- 
mony of  the  royal  virtues  of  tlie  king.     Is  that 
application  just  ?  Is  it  just  to  sav,  this  is  a  pper 
•ontaining  the  imputation  of  all  bad  qualifica- 
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tions  to  the  king  himself,  and  denying  tbos« 
virtues  which  all  the  world  know  him  to  ba 
possetised  of?  Through  the  whole  of  the  paper, 
there  is  not  an  imputation  of  any  bad  quality 
in  the  king.  On  the  contrary,  those  bad  qua« 
lities  are  imputed  to  others.  The  learned  gen* 
tieman,  in  his  further  prosecution  of  that  de« 
sign,  to  make  you  assent  to  his  propositions,  if 
subtilty  can  draw  it  from  the  line  of  truth,  and 
give  it  that  aspersion  he  says  it  contained  ;  he 
has  told  you  his  education  is  libelled ;  his 
condition,  his  situation,  and  the  whole  is  a  liliel 
upon  him  in  the  supposed  difficulties  in  the 
access  of  an  honest  man  tn  his  closet,  to  tell 
him  he  is  surrounded  by  flatterers,  and  that 
truth  don't  find  easy  access ;  and  that  is  an 
aspersion  upon  the  king.  It  has  been  tiie case 
of  the  liest  of  kings ;  and  no  good  qualities 
in  the  mind  of  a  sovereign  can  guard  against 
it.  The  most  active  an<l  vigilant  kings,  havf^ 
in  some  part  of  their  lives,  suffered  in  the  ad • 
ministration  of  government,  from  the  diffi* 
culty  there  is  to  convey  the  truth  to  their  ^ar. 
It  is  not  the  person  of  the  king,  it  is  the  mis- 
fortune of  a  throne  that  it  cannot  be  accessible 
to  people  of  all  denominations.  I  f  their  servants 
are  corrupt,  they  are  surrounded,  and  a  barrier 
is  formed  against  the  approach  of  all  others, 
that  would  convey  any  useful  caution  to  the  ear 
of  the  king*  If  he  is  in  the  hands  of  bad  ser- 
vants, the  most  wholesome  steps  are  to  be  taken 
to  deliver  himself  from  those  servants.  Ha^ 
that  construction  contended  for  by  my  learned 
friend,  and  ingeniously  stated  to  you,  has 
it  been  well  warranted  by  the  paper  before 
you  ?  Let  us  consider  the  other  ground  upon 
which  it  has  been  contended.  It  has  been  said, 
the  lord  lieutenant  of  Ireland  has  been  treated 
wrongfully,  and  he  don't  deserve  that  title  ; 
and  my  learned  friend  said,  he  himself  would 
defend  him,  as  he  has  known  bis  conduct,  and 
been  acquaintetl  with  bim.  The  lofd  lieutenant—*  ^ 
with  regard  to  what  it  said  of  bim,  and  to  make 
it  apply,  it  has  been  said  it  infers  an  insult  upon 
the  king,  because  he  is  told,  after  the  disgracetiil 
picture  has  been  drawn  of  the  viceroy  and  de- 
puty, that  be  is  a  fit  or  worthy  representative  of 
the  person  that  sent  bim.  Read  that  passage, 
geotiejben ;  I  desire  that  passage  may  be  fair- 
ly read.  The  import  is,  as  I  am  warranted  br 
the  words — and  1  expect  to  find  no  credit  witb 
this,  or  any  jury,  if  I  wilfully  misrepresent  any 
thing— the  import^as  I  take  it,  is,  that  a  dis- 
graceful viceroy  has  been  sent  to  a  neighbour- 
ing kingdom ;  and  the  import  of  the  paper  is, 
it  was  that  viceroy  that  has  drawn  discredit  upon 
the  person  that  sent  him.  Whosent  bim?  that 
person  is  not  named  that  sent  him,  nor  is  there 
a  word  said,  nay,  it  is  so  far  fn»m  being  said,  that 
representative  is  a  worthy,  becomrog,  or  similar 
representative  of  his  sovereii^n,  the  coiltrary 
is,  in  direct  words,  said — his  sovereign  is  dis- 
graced by  him.  Tliis  is  the  third  ground  by 
which  it  is  represented,  there  must  be  a  per- 
sonal application  of  this  to  the  king.  Then 
ray  learned  friend  says,  the  next  charge  upon 
him  is»  that  be  takes  a  share  in  the  narroxr 
8L 
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Tiews  and  fatal  malignity  of  some  indif idoalfi 
to  sacrifice  a  private  object ;  and  ibat  be  had 
str«;tcbe<l  every  nerve  of  government,  and  vio- 
lated the  constitution,  by  an  il^advised  per- 
sonal resentment.  Is  it  criminal  to  say,  ererv 
ministerial  poiver  has  been  employed  to  crnsn 
that  man  ?  if  it  is  criminal,  Mr. 'Miller  makes 
one  amongst  millions  of  guilty  gendemen. 
Does  tbat,  bowcver,  in  the  least  degree,  apply 
to  tbe  person  of  the. king?  Are  you  not 
then,  bjr  reading  tbe  paper  itself,  convinced, 
that  tbis  has  no  application,  in  any  degree, 
of  tbat  kind,  to  the  person  of  tbe  king? 
It  contains  no  insinuation  to  his  disgrace,  no 
reflection,  no  personal  resentment  opon  him  ; 
and,  is  it  criminal  in  a  man  to  say,  if  he  thinks 
jio,  that  discontents  prevail  in  this  kingdom? 
is  it  criminal  to  &tate  tbe  grounds  of  it?  is  it 
criminal;  if  he  thinks  it,  to  say  there  are  dis- 
contents belvceen  one  party  and  another  f  is 
it  criminal  for  a  man  who  thinks  there  are 
evil  coitnsellors  about  the  king,  to  ezpreas  his 
wishes,  that  they  may  be  removed  ?  In  direct 
terms,  these  are  tbe  words,  that  they  may  be 
removed,  and  tbe  parliament  dissolved,  and 
every  caupe  of  complaint  removed  from  his 
government.  And  those  who  wish  for  the 
prosperity  of  the  king,  and  content  and  hap- 
piness, may  form  sucb  a  wish  ;  and,  if  justi- 
fiable in  making  it,  certainly  are  justifiable  in 
expressing  it;  and  it  can  be  no  imputa- 
tion upon  the  person  of  tbe  king  through- 
out. But  the  measures  of  government  have 
been  freelv  -censured,  -from  one  end  of  tbis 
paper  to  the  other,  as  the  cause  of  the  discon- 
tents, and  that  has  been  lamented ;  and  an  in- 
vidious interpretation  has  been  given  it,  as 
if  it  was  a  menace  to  the  sovereign.  Gentle- 
men, you  all  know,  that  whoever  gives  a  picture 
of  a  distracted  and  discontented  people,  if  be 
means  to  convey  honest  advice,  would  nama 
those  consequences,  which,  in  the  course  of 
things,  are  likely  to  follow ;  tbe  more  he  dreads 
and  apprehends,  and  wishes  to  avert  them, 
the  more  freely  will  he  name  tbein,  bemuse 
tbat  is  the  means  oAen  to  prevent  them ;  and 
the  author  may  say,  I  fear,  in  course  of  time, 
they  may  happen,  and  he  may  point  out  the 
means  by  which  they  may  be  averted.  The 
fears,  and  not  thfe  menace  of  tbe  writer  is  con- 
veyed to  the  crown.  Then,  gentlemen,  I  sub- 
mtt  to  you,  upon  a  full  consideration  of  tbe 
paper  before  you,  there  are  no  reflections  upon 
the  person  of  the  king ;  but  the  nieasurea  of 
government  are  canvassed  with  tbat  freedom,  I 
nope  I  shall  always  see  them'  treated  with  in 
this  kinprdom.  I  hope  I  shall  never  see  them 
meet  with  any  discouragement  from  juries,  to 
say  the  person  of  tbe  king  is  surrounded  with 
evil  counsellors;  upon  an  examination  of  it,  if 
that  should  be  tbe  case,  and  tbey  should  meet 
with  discouragement,  it  is  shutting  their 
mouths  to  any  enquiry  at  all,  and  tbey  must 
rest  contented  at  every  act  tbat  is  done  by  the 
king's  seirants,  though  that  is  virtually  a  dis- 
tinction in  law  from  the  king.  We  do  not 
•oiisider  that  it  if  tbe  Upg  iii«^0  war  f  r  peace. 
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and,  it  is  not  only  justifiable  to  say,  Uiat  wv  it 
not  begun  properly,  but  peacfe  is  not  made  pro- 
perly :  for,  it  has  been  frequently  tbe  case  of 
this  kingdom,  to  exercise  the  royal  prerog«ti?e 
of  the  seal  to  a  peace,  which  has  beea  de- 
clared to  be  ignominious  and  dishonourable  it 
the  same  time.  At  the  same  time  we  gnui 
the  person  of  tbe  king ;  it  is  net  his  peace,  bot 
tbe  ministers,  and  they  abould  be  punished  for 
it.  Tbe  ministers  have  then  made  use  of  thii 
argument,  it  is  tbe  king'« ;  unfiutbful  to  their 
sovereign,  if  tbey  have  drawn  reproach  npoa 
themselves,  thejr  will  shelter  themselves  be- 
hind tbe  curtain,  and  will  produce  bim. 
Whenever  measures  are  freely  wrote  of,  who- 
ever should  introduce  tbe  name  of  tbe4iiDg^ai 
the  author  of  it,  he  is  the  person  who  acts  od- 
worthy  of  tbat  duty  he  owes  to  tbe  ktog,tDd 
be  has  libelled  tbe  king,  and  brought  bis  per* 
son  into  danger:  those  tbat  take  from  theoffi- 
cers  of  tbe  crown,  and  throw  that  upon  the 
king  which  belongs  to  them,  treat  tbe  person  of 
tbe  king  ill,  and  make  a  libel  upon  him :  hot 
the  jury  will  pat  a  right  construction  upon  thii 
paper.  The  jury  will  consider  tbe  necessity  of 
a  tree  examination  of  measures,  and  they  will 
not  suffer  an  expedient  to  take  place,  which 
would  be  at  once  unfaithful  to  the  crowo,  sod 
dangerous  to  the  subject,  to  shut  our  mootbi 
to  all  sorts  of  discontent,  and  to  reduce  tbissi- 
tion,  like  all  others,  where  oppressMos  caoDOl 
be  expressed,  where  discontents  are  not  knowD, 
till  they  break  out  in  events  too  dangerous,  aod 
too  melancholy  to  be  mentioned.  And,  as 
their  discontents  are  known,  they  may  be  re* 
mored  ;  if  well  or.  ill-founded,  they  may  bt 
answered  by  argument ;  if  they  are  ill-mea- 
sures, it  is  the  happiness  of  this  kingdom,  that 
we  owe  to  the  freedom  and  liberty,  which  is  a 
security  to  tbe  throne  and  people. 

Gentiemen,  I  have  troubled  jou  tfans  largely 
in  this  cause,  in  answer  to  my  learned  frieod's 
arguments,  and  I  hoiie  my  endeavours  will 
not  be  needless ;  for,  you  are  tbe  constito- 
tionaljudges  of  tbe  (question.  You  have  the 
paper  before  you.  If  you  see  upon  examisa- 
tion  of  tbis  paper,  tbat  there  are  none  of  those 
seditious  designs,  nothing  of  that  tendeocy, 
nothing  tbat  conveys  a  proof  of  sucb  a  male- 
volent disposition,  either  in  the  writer  or  the 
defendant,  which  is  charged  in  the  infonnatioo, 
I  am  persuaded  you  will  do  your  doty,  aod 
will,  by  an  explicit  verdict,  not  to  be  misoDder* 
stood,  declare  tbe  defendant  not  guilty.  I  trnrt 
yon  wHl,  gentlemen,  and,  for  tbat  reason,  I 
don't  trouble  yon  with  comments  upoo  the 
evidence  produced  before  you.  It  is  left  le 
you,  whether  you  will  say,  a  cittxen  of  Unw^ 
shall,  for  any  paper  published  in  such  away, 
be  so  far  affected  with  tbe  contents  aad  know- 
ledge of  it^  that  he  should  be  said  to  hy 
formed  horrible  aod  seditious  tnachinttioos 
against  the  king  and  the  subjects  of  this  cpwr 
try.  Gentlemen,  I  shall  not  trouble  yoo  with 
any  more  questions  off  this  sort,  because  I  €•>* 
ceTve  the  defendant  to  be  iafe  in  your  bands,  t 
he?e  taken  the  liberty  Iq  gobmit  that  to  7«Bi 


S89] 


JhraVM. 


and  yoa  wilt  lerioiislj  ooaaider  ttpon  what  yon 
«re  to  decide.  You  will  ooosider  wbeCher  be  is 
I  ffuilty  in  the  manner,  form,  and  charge  \j^  tbia  in« 
lormation,  and  whether  he  ii  ff oilty  in  every  part, 
which  must  be  added  to  rou»  up  the  whole  of 
this  charge.  And,  if  you  ny  he  is  guilty,  ]^ou 
in  your  ownconsciencea,  pronounce liim  guilty 
of  every  particular,  apeeiiied  offence.  If  you, 
vpon  the  other  hand,  ehould  not  suffer  the  de- 
foidant  to  be  noD-aaited  upon  the  paper  before 
you,  and  that  you  will  give  an  example  which 
one  da^  or  another  will  do  honour  to  ttie  names 
4»f  the  jnrv,  and  the  nation  will  derive  that  be- 
nefit which  it  baa  always  derived  from  a  jnry, 
mnd  I  hope  it  ever  will  \  I  am  persuaded  you 
will  not  disapprove  of  that  freedom  which  Is 
made  use  of  in  that  paper,  when  you  see  there 
is  no  intention  of  doing  HI  in  it,  which  must  be 
left  tb  the  wisdom  and  integrity  of  those  gentle- 
men, who  are  now  the  great  jadges  of  tha^  and  L 
trust  1  have  nothing  to  fear  in  the  behalf  of  my 
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Mr.  Daioenport,  Please  your  lordship,  and 
m  ^ntlemen  of  the  jury,  I  am  of  counsel 
»wise  for  the  defendant }  and,  after  so  very 
•Ue  a  speech,  by  my  learned  leader,  I  should 
have  sat  down  very  contented  indeed,  if  I  had 
thought  what  the  learned  gentleman  had  said 
upon  the  other  side,  deserved  to  pass  without 
notice.  But  it  has  alarmed  me ;  and  I  will 
giva  yoa  the  reason,  why  I  think  it  ought  not 
to  pass  in  silence.  Thr  gentleman,  when  he 
first  opened  it,  took  it  for  granted  it  waa  a  libel, 
which  he  presumed,  without  asserting  the  guilt 
It  waa  a  charge  he  would  have  thrown  upon 
others,  but  it  waa  a  measure  he  himself  adopted ; 
mnd,  1  did  expect  from  his  ability,  and  from  the 
situation  he  fillSy  that  yoo  would  have  had  a 
clear  line  of  precision  drawn,  without  a  possi- 
bility of  error,  where  the  libel  began,  and 
where  it  stopped*  He  has  not  ventured  into  a 
|»articular  explanation  of  the  whole  of  what  he 
calls  the  libel :  be  baa  commented,  indeed,  add 
in  a  way,  of  which  I  shall  take  notice  bye- 
and-bye  to  you,  upon  broken,  disjointed  metn- 
liers  of  sentences,  without  reading  the  fair  and 
open  sentence  to  you.  Is  there  any  book,  either 
In  aacred  or  profane  history,  that  would  ad- 
mit of  such  a  tearing  and  dismembering  as  that 
has  been,  without  leaving  the  book  absurd,  and 
possibly  criminal.  Gentlemen,  I  will  now  state 
to  you  the  manner  in  which  this  prosecution 
comes  before  yon ;  because  I  shall,  by  that, 
wipe  off  firom  your  minds  Any  impression,  if 
possible  any  could  have  been  made,  of  a  sup- 
position that  this  information  has  gone  through 
any  consideration,  much  less  received  the 
sanction  of  any  one  person,  or  any  court,  but 
comes  merely  from  the  hand  of  him  who  baa 
taken  the  liberty  to  bring  it  before  you.  Gen- 
tlemen, the  power  of  exhibiting  these  informa- 
tions haa  fatally  enough  been  left  in  the  At- 
torney General :  it  is  a  claim  of  office,  and  he 
Qses  it  now.  When  the  court  of  Star  Cham- 
ber waa  aboliahed ;  when  the  licenser  of  the 
press  waa  taken  away  %  when  the  master  of  the 
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Crown-ofBee  was  restrained  from  prererringany 
information,  without  leave  of  the  court,  soma 
how  or  other,  this  power  remained  in  the  At- 
torney General.  Gentlemen,  if  this  libel  ba 
so  clear  and  so  notorious,  why  was  it  not  lefl 
in  the  ordinary  mode  of  indictment,  and  why 
not  left  to  a  i^nd  jury,  to  pass  their  senti- 
ments upon  It  ?  why  was  not  the  Court  moved, 
whether  the  matter  might  have  been  heard, 
that  it  might  be  determined  in  some  measure, 
on  its  first  appearance  P  The  leave  of  the  Court 
would  have  been  obtained,  if  they  had  seen 
proper  ground  ;  an  answer  would  have  been 
giren  by  affidavit,  and  by  that  an  opportunity 
of  exculpation;  l>ut  it  comes  in  that  naked 
state  of  it,  in  the  information  of  that  arbitrary 
creature,  the  Attorney  General,  who  has  the 
power  to  exhibit,  in  the  way  and  manner  that 
the  luxuriance  of  his  fancy,  and  the  ioteroper* 
ance  of  his  zeal' may  suggest.  Gentlemen, 
you  will  take  it,  divested  of  all  that  circle 
of  epithets  with  which  it  is  surrounded,  and 
dear  it  from  all  that  imputation  of  office.  I 
will  now,  gentlemen,  consider  the  nature  of 
this  question  that  comes  before  you,  and  tha 
full  and  the  absolute  power  which  you  have 
over  it ;  for  no  power  in  this  kingdom  has  the 
least  control  over  you;  nor  have  they  the 
least  power  entrusted  to  them  of  deciding  upon 
the  subject,  but  what  you  refer  to  theni^:  it  if 
in  your  bands,  and  it  ui  solely  there.  Gentle- 
men, the  learned  gentleman,  taking,  aa  I  said 
before,  the  broken  parts  of  sentences,  has, 
in  my  mind,  introduced  more  real  reviling 
against  the  sacred  character  of  that  person, 
whom  he  supposes  here  to  be  introduced,  thati 
from  any  part  of  the  pamphlet  it  is  possible  to 
collect.  You  will  observe,  that  in  the  very  first 
opening  of  the  writing,  the  writer  states  u 
a  maxim  of  this  constitution,  and  it  is  the  bap- 

gnesa  of  it,  that  the  king  can  do  no  wrong. 
e  says,  that  he  will  separate  the  private 
virtues  of  the  man,  from  the  vices  of  his 
government;  the  amiable  prince,  from  the 
folly  and  treachery  of  his  servants ;  that,  in- 
stead of  friends,  persons  in  that  situation,  are 
too  liable  to  meet  with  the  imputation  of  fa- 
vourites. It  is  in  that  manner  he  introduces 
that  very  abuse  that  is  supposed  to  be  thrown 
upon  his  majesty.  Gentlemen,  you  cannot  be 
ignorant,  how  many  controversial  pamphlets 
and  papers  of  every  sort,  of  Juniuses  and  Anti«* 
Junioses,  there  have  been  published,  by  every 
man  who  thought  he  had  a  right ;  and,  I  hope, 
you  will  be  of  opinion,  every  man  has  a  right 
to  submit  his  doubts  to  the  public,  provided  he 
confines  himself  to  a  free,  open,  public,  and 
able  discussion  of  those  grievances,  which,  we 
Cfinceive,  scarcely  affects  the  mere  imagina- 
tion, without  a  ground;  and  this  author  muHt| 
most  sensibly  have  felt  it,  as,  I  think,  is  mani- 
fest from  the  strength  and  energy  with  which 
the  paper  itself  is  couched.  Gentlemen,  yoa 
will  find,  through  the  whole  of  \\\\%  pamphlet^ 
the  maxims  with  which  he  sets  out.  I  pre«nme 
you  will  see,  that  the  minister  has  found  himnelf, 
with  all  hia  tribe  of  writers,  unable  to  detend 
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faiinself,  and  lo  refuie  it ;  and  to  has  bad  recourse 
to  the  only  instrument  which  is  left  in  the 
hands  of  the  Attorney  General,  the  power  of 
preferring  an  information,  in  order  to  involve, 
in  criminal  guilt,  the  author  of  this  paper, 
whom  he  found  he  could  not  refute  by  all  his 
▼ain  attempts.  Gentlemen,  it  has  been  the  ob- 
servation of  all  ages,  that  when  a  hot,  a  weak, 
and  inexperienced  minister  happens  to  be  at- 
tacked, his  constant  refuge  is  under  the 
wing  of  majesty  ;  and  that  he  screens  him- 
self behind  that  throne,  which,  he  is  in  hojies, 
the  subject  dares  not  approach ;  and,  you  will 
find,  that  the  calm,  the  able  and  experienced 
statesman,  treats  the  attacks  upon  his  measures, 
or  upon  his  character,  with  the  contempt  it  de- 
serves, if  it  be  true.  Gentlemen,  whether  the 
subjects  of  this  paper  be  or  be  not  true,  I 
will  observe  to  you,  that  the  drawer  of  the  in- 
formation, that  the  exhibitor  of  it  to  yon,  the 
Attorney  General,  has  not  pretended,  in  any 
part  of  it,  to  say  it  is  false;  that  you  wilt  find, 
through  the  whole  tenor  of  this  information. 
Why  then,  gentlemen,  if  this  be  the  nature  of 
the  question,  and  if  you  have  the  power  over 
it,  it  is  for  you,  and  you  only,  to  determine, 
whether  this  paper  deserves  all  the  branding 
epithets  with  which  it  is  loaded ;  whether  the 
substantial  allegations  drawn  from  it  are  true ; 
n^hich,  upon  your  oaths,  you  must  find,  if  you 
Und  the  defendant  guilty — that  be  has  at- 
tempted to  draw  the  snl^ects  from  their  sove- 
reign, and  to  excite  them  to  an  unnatural  insur- 
rection against  their  prince :  that  is,  not  by 
words  of  course,  not  by  adjectives,  hut  it  is  in 
substantives,  to  be  found  upon  oath  by  you, 
if  you  are  of  opinion  be  is  guilty.  1  should 
not  stand  up  for  or  support  a  traitorous  pur- 
pose; but,  it  is  not  expected  of  his  majesty,  to 
defend  the  weak  and  misguided  minister,  whose 
Qpndnct  is  his  own,  with  regard  to  the  public ; 
and,  whenever  that  is  sullied,  he  is  liable  to  be 
told  of  his  faults.  And  if  you  should  be  of 
opinion,  that  this  is  a  free  and  bold  discussion 
of  the  measures  of  a  misguided  minister,  and 
that  this  was  an  information,  which  the  author 
of  the  paper  meant  to  convey  to  those  who  bad 
power,  be  it  lodged  where  it  may,  and  might 
possibly  correct  the  errors  of  a  misguided  leader, 
and  inform  a  conscientious  good  king  of  it; 
then  you  will  view  if  in  the  way,  which  I  be- 
fore gave  reason  for,  and  1  hope,  find  a  ver- 
dict for  the  defendant  of  Not  Guilty.  It  has 
been  always  the  language,  the  king  him- 
self cannot  be  affected  ;  that  no  man  raises  a 
Dersonal  invective  against  him;  that  attempt,  I 
Believe,  was  hardly  ever  made,  and  yet  you 
will  find,  1  dare  say,  from  your  memory  of  his- 
tory, there  have  Men  instances,  where  several 
applications  have  been  made  to  the  throne,  face 
to  face,  by  the  parties  themselves  ;  as  was  the 
oase  of  the  Learned  Bishops*  who  presented  a 
|»etition  to  the  king,  arraigning  the  conduct  so 
far  of  those  that  advised,  and  they  expressed 
Abe  evil  tendency  of  a  proclamation  of  his  own. 

^  See  vol.  12,  p.  163. 
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There  was  no  proof,  only  presumption,  for  saj- 
iog  it  came  from  their  bands.  It  was  such  a 
petition,  arraigning  the  conduct,  andexplainiDp^ 
the  evil  tendency  of  the  proclamation,  that  it 
was  by  an  honest  jurj^  thought  a  fair,  a  le^aJ, 
and  a  constitutional  petition  ;  and  they  found,  as 
they  had  a  right  to  do,  their  reverend  lordships 
not  guilty,  afW  a  long  deliberation;  and  I 
shall  sit  down  in  perfect  hopes  and  confidence 
you  will  find  this  defendant  not  guilty  also. 

Sol,  Gen.*  Please  vour  lordship,  and  yoa 
gentlemen  of  the  jury,  t  hopeyau  will  give  ms 
leave  to  say  a  word  or  two  upon  this  defeoce 
that  has  been  made*  There  have  been  some 
motions  of  blame  upon  my  conduct,  which  has 
been  for  some  purposes  so  drawn  into  the  ques- 
tion, that  if  I,  in  the  situation  in  which  I  have 
stood,  should  remain  silent  upon  that  subject,  I 
,  should  be  thought  perhaps  as  well  to  betray 
myself  in  the  business,  as  the  principles  of  law 
upon  which  I  stand  in  this  prosecution,  thoagk 
I  do  not  think  it  of  exceeding  great  conse- 
quence to  the  issue  of  this  cause,  whether  those 
principles  be  actually  settled  one  way  or  the 
other,  because  there  are  no  points  of  law  upon 
this  subject,  that  in  my  mind  require  particular 
strength  of  argument  or  great  abstroseneas  of 
reasoning,  in  order  to  come  at  them.  They  lie 
open  and  upon  a  level  to  common  understand- 
ing, to  that  obvious  moral  observation  of  ail 
mankind,  do  no  wrong  to  another;  but  joo  are 
desired  to  understand,  the  justice  of  this  cause 
has  been,  in  fact,  entangled  in  the  former ;  and 
that  it  is  necessary  for  you  to  go  through  all 
that  is  called  the  inducement  of  the  informa- 
tion ;  to  find  the  party  guilty  according  to  the 
extent  of  every  epithet:  where  is  that  law  to  be 
found  ? 

Seg.  Glynn*  I  must  beg  leave  to  interrupt 
you,  It  was  the  substantial  proofs,  not  of  iha 
epithets. 

Sol,  Gen,  It  is  a  matter  of  no  kind  of  coose- 
quence  to  this  business,  whether  the  gentlemen 
spoke  it  expressly  in  the  extent  1  really  under- 
stood them  to  speak,  or  whether  the^  left  it  ts 
be  collected  and  inferred  to  extend  farther  by 
construction,  than  they  really  ventured  ;  that 
is  of  no  consequence  to  this  business.  All  I 
meant  was  to  introduce  that  idea.  I  should 
have  taken  the  freedom  to  state,  as  a  proposi- 
tion of  law ;  that  is  to  say,  the  substantial  alle- 
gations ;  .let  it  be  worded  by  epithet,  or  not, 
the  accusation  is  of  the  part  the  defendant  has 
published  in  writing  or  nrinting,  concerning  the 
character  and  person  of  another,  which  is  in- 
jurious to  his  person  and  character ;  and  that 
the  offence  is  considerably  enhanced^  when 
applied  to  the  person  of  magistrates,  and  par- 
ticularly to  the  highest  magistrates  whatsoever. 
That  is  the  ground  which  I  go  upon ;  and 

*  Concerning  the  right  in  crown  prosecu- 
tions to  a  reply  on  the  part  of  the  crown  though 
no  witness  have  been  examined  on  the  other 
side,  see  Mr.  Home's  Case,  p.  651  of  this 
volume, 
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boagh  T  did  aodereland  the  doctriDe  of  ano- 
her  efiect  stated  in  the  outset,  I  am  well  con* 
eiit  if  we  are  agreed  in  lavf ,  and  will  proceed 
ipoD  iijust  io  the  manner  in  which  I  think  it 
ttands.  I  did  nnderstaod,  when  the  learned 
fentlemon  spoke  first  of  it,  when  he  entered 
nto  a  defence  of  the  paper,  and  embarked  in  it, 
hat  it  was  upon  the  same  line,  and  same  no- 
ion  of  law  I  hare  gone  upon.  The  learned 
[gentleman  who  spoke  second,  thought  proper 
o  go  a  little  wider,  and  give  a  more  general 
liscassion  than  my  learned  friend  who  spoke 
ilrst ;  and  he  thought  it  necessary  to  tell  you, 
ihat  this  information  came  under  no  sanction, 
lo  kind  of  authority  whalsocTcr.  I  refer  to 
^our  own  memory,  gentlemen,  whether  I  re- 
lied in  the  opening  of  this  cause  at  all  upon 
the  authority  under  which  this  information  is 
Sled  ;  not  the  least  upon  earth ;  did  not  I P 
ind  yet  at  the  same  time,  if  that  should  come 
;o  be  called  in  question,  1  am  to  inform  yon  it 
8  filed  b^  an  officer  of  the  crown,  and  whom 
;he  constitution  of  this  country  has,  in  all  ages, 
ntrusted  to  bis  duty  and  his  knowledge,  a  dis- 
:retionary  power  of  filing  these  informations ; 
ind  the  very  statute  alluded  to  by  the  gentle- 
neo,  was  after  the  Revolution,  and  at  a  time 
nrhen  the  constitution  was  well  considered,  and 
iheliberty  of  the  subject  supposed  to  be  esta- 
blished. At  that  time,  and  for  the  sake  of  the 
Donstitution,  under  which  we  live  now,  it  was 
expressed  to  be  in  that  officer  of  the  crown 
to  file  informations  for  the  sake  of  the  preser> 
ration  of  public  order  and  peace.  This  is  the 
law  of  the  country  firmly  settled  at  the  time  of 
ihe  Revolution ;  and  yet  now,  when  the  law 
:x>me8  to  be  put  io  execution,  juries  are  enter- 
Ained  with  an  idea  of  the  oppressive  qualities 
existing  in  that  law,  which  the  wisdom  of  ages, 
ind  the  best  correction  possible,  applied  to  that, 
liave  established  wjiat  it  is  that  officer  is  en- 
trusted with,  a  matter  of  duty  and  honour  not 
to  file  informations,  which  in  his  judgment  and 
Jiscretion,  do  not  call  for  the  extraordinary  in- 
terposition of  his  office.  Whenever  they  do,  it 
IS  his  duty  to  file  them,  unless  something  had 
leen  saiif  to  impeach  his  proceedings  in  that 
)art  of  the  execution  of  his  duty.  But  I  can 
lay,  myself,  it  was  filed  by  an  officer  of  great 
udgment,  and  unim'peacned-  honour ;  and  it 
vas  his  opinion,  and  it  was  accordingly  done, 
lot  to  proceed  by  indictment,  but  information 
D  the  court  of  King's-bench.  The  €ourt 
vould  not  have  beard  a  motion  at  the  instance 
if  the  Attorney  General  to  file  that  which  is 
lis  duty  to  file.  The  very  circumstance  of 
lis  being  to  file  it,  would  have  prevented  the 
Dourt  from  hearing  the  motion;  they  would 
lave  called  to  him  to  do  his  duty  in  the  course 
»r  information.*  And  is  the  Attorney  General, 
vben  he  plainljr  sees  it  with  the  same  eyes 
he  rest  of  mankind  have  seen,  and  the  same 
'iew  in  which  they  have  tolked  of  it,  when  be 
ees  a  durect  malignant  attack  made  upon  the 

*  See  the  Case  of  Rex  v.  Phillips^  cited  p. 
178,  oftbisyolume. 


person  of  the  kin|^  himself,  is  he  to  wait  till  a 
grand  jnrjr  finds  it  such  attack,  and  presents 
him  what  is  his  office  P  and  is  be  not  to  inter- 
pose upon  such  subjects  as  this,  where  it  is  his 
duty  P  and,  gentlemen,  these  are  the  grounds 
upon  which  it  is  to  be  determined  by  you.  To 
speak  properly  of  the  gentleman  that  spoke 
first,  they  are  not  his  grounds;  though  the 
second,  he  has  endeavoured  to  mislead  yon 
upon  the  subject,  by  telling  you,  that  in  his 
opinion,  this  is  not  a  libel ;  but  he.  has  withal 
pfiven  yoiHiis  reason  why  he  offers  to  argue  it 
IS  no  libel,  because  he  says,  it  does  not  apply 
to  the  person  of  the  kiof^.  Now  I  agree  per- 
fectly, that  as  far  as  this  information  goes,  it 
charges,  that  this  libel  does  affect  the  person  of 
the  king ;  and  if  he  has  made  out  to  your  8a« 
tisfaction  that  no  pSrt  of  the  libel  does  so  affect 
him,  then  that  part  of  the  charge  will  fall  to 
the  ground,  as  well  as  that  part  that  affects  the 
great  officers  of  state.  Jf  the  defendant  has 
made  out  there  are  no  passages  that  apply  to 
those  persons,  then  he  is  discharged  from  that 
part  of  the  information ;  so,  with  regard  to 
that  part  affecting  the  House  of  Commons,  if 
he  has  made  out  that  the  House  of  Commons 
are  not  directly  and  personally  reviled  and  taxed 
with  the  grossest  corruption,  even  with  bciog 
bought  by  the  ministry ;  if  he  has  made  out 
that   proposition,  then  that  will  fall   to   the 

S-ound.  I  do  not  mean,  (because  you  have 
e  paper  before  you,)  to  go  over  those  pas- 
sages, at  the  outset  of  which  it  appears,  the 
person  of  the  king  has  been  directly  meant, 
though  some  have  been  taken  up,  and  others 
omitted,  by  my  learned  friend  in  the  defence. 
I  will  confine  myself  to  those  that  have  becD 
taken  up.  He  tells  you,  there  is  a  great  ac* 
knowledgment  of  the  royal  virtues.  What  a 
wretched  misery  is  that  in  the  obvious  sense  of 
those  that  are  to  determine  upon  it.  If  he  does 
acknowledge  those  royal  virtues,  he  taxes  ibe 
king  with  those  that  are  directly  opposite  to 
those  qualities,  and4be  taxing  of  them,  I  will 
point  out  to  you  immediately.  In  the  first 
place,  my  learned  friend  says,  what  is  said  of 
the  king,  is  but  the  ordinary  accident  of 
thrones,  and  the  most  active  of  kings  liavot 
in  some  part  of  their  lives,  suffered  in  the  ad* 
ministration  of  government.  And  therefore  it 
might  be  as  well  said  of  all  kings  whatsoever,  or 
at  least  the  greatest  number  of  kings,  and  no 
harm  couM  come  from  the  zeal  that  is  express- 
ed to  the  present  king.  Observe  the  language 
of  the  paper  itself.  *'  It  is  the  misfortune  of 
your  life,  and  the  cause  of  your  reproach  and 
distress.*'  Is  this  the  language  that  may  be 
said  ol'  all  kings  P  and  his  being  unacquainted 
with  the  language  of  truth.  This  is  only  drop* 
ping  ideas  concerning  the  application  to  thA 
king,  and  very  far  from  fact;  and  therefore 
the  officers  ot  the  crown,  are  they  who  want 
to  make  that  a  libel  upon  the  king,  that  was  no 
libel.  Were  it  only  about  in  coffee  houses, 
that  the  king  was  unacquainted  with  the  lan- 
guage of  truth,  and  consuntly  erring,  and  that 
he  bad  not  discovered  bis  prejudices  ^  wera 
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thai  laid  aboot  opoa  tablet  ia  UTerat  and  oof- 
fee-booses,  Bobody  understood  it  to  be  a  iibd. 
Bot  it  beoomes  a  ifbel,  wbeo  the  officers  of  the 
crown,  for  the  rindication  of  the  ebaraeler  of 
the  klogf,  thooprht  proper  to  bring  it  before  a 
court  to  be  justified  there.  With  regard  to  the 
lord  lieutenant  of  Ireland,  roy  learned  friend 
says,  there  is  no  application  to  the  king. 
*  Certainly  there  is  no  application  to  the  king 
what8oe?er.'  Novr  let  us  see  a  little  whether 
there  is  not. 

'*The  people'of  Ireland  give  yon*e?ery  daj 
fresh  marks  of  their  resentment  ;**  so  that  it  is 
introduced  to  the  king.  '*  They  despise  the  mi- 
serable governor  you  have  sent  them,  because 
lie  ia  a  creature  of  lord  Bate.*'  This  is  the 
abuse  upon  lord  Townshend ;  for  what  reason 
is  best  known  to  the  author  himself;  but  if  they 
are  masters  of  men's  characters  to  treat  them 
just  as  they  please,  there  is  an  end  of  all  la# 
and  justice.  But  when  it  concerns  the  person 
of  a  king,  it  is  not  from  the  natural  ideas  they 
are  so  ready  to  confound  the  person  of  a  king 
tn  the  person  of  bis  representative,  as  be  states 
the  people  of  Ireland,  every  day  giving  fresh 
marks  of  their  resentment,  because  they  under- 
stand there  is  no  difference  between  the  original 
of  a  king,  and  th«ir  representative.  It  is  not 
owing  to  a  confusion  of  their  ifjleas  they  do  in 
that  manner  confound  it.  What  does  he  say  in 
the  next  part  after  Ireland  ?  He  then  proceeds 
to  state  America,  of  which  he  first  of  all  says, 
^*  they  were  ready  enough  to  distioguish  between 
the  kmg  and  his  ministers,  and  to  throw  the 
fault  upon  them ;"  and  that  I  supoose  is  not  to 
be  applied  to  the  king.  But  afterwards  he 
■ays,  '*  the  decisive,  personal  part  you  took 
against  them  ;"*-i8  this  charging  the  ministry  P 
'*  that  decisive,  personal  prt  you  took  against 
them,  has  effectually  banished  that  first  dis- 
tinction from  their  minds ;  they  considei  ;pou 
as  united  with  your  servants  against  Amenca, 
they  knowing  how  to  distinguish  the  sovereign 
and  a  venal  parliament  on  one  side,  from  the 
real  sentiments  of  the  English  people  on  the 
other."  Has  this  no  application  to  the  king?  It 
eertainly  has.  I  have  stated  these  few  in- 
stances, merely  because  they  were  those  that 
have  been  taken  op,  in  order  to  shew  they  have 
BO  application  to  th&king.  Gentlemen,  I  have 
*  stated  them  to  you,  imagining  we  are  so  iar' 
upon  a  just  ground,  and  that  you  can  imagine 
DO  other  but  that  the  king  is  as  plainly  distin- 
guished from  every  body  else,  as  any  thing  in 
the  world  can  be  distinguished. 

They  are  right  in  saying,  that  if  you  find  it 
is  meant  so,  what  avails  all  that  has  been  said. 
But  they  go  beyond  that ;  and  very  properly 
■ay  you  are  the  refuge  of  liberty.  You  are 
■0.  .  You  are  the  refuge  of  those  who  find 
tbeinselvea  wronged  contrary  to  the  laws  of 
this  country,  and  apply  to  the  laws  of  this 
cotttotry  for  redress.  And  if  you,  who  are  the 
refuge  of  liberty,  in  that  sense,  shonld  either 
by  such  delusion,  or  influence  of  prejudice  and 
wariuth  io  favour  of  such  strange  ideas,  endea- 
¥oqied  to  be  put  opou  them,  deny  that  justice 
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to  those  that  apply  for  justi^,  there  eoBsequeau 
ly  is  neither  liberty  nor  propedy«  nor  reputa- 
tion, nor  any  thing  which  this  country  has 
hitherto  thought  worth  protectioo,  and  the  laws 
would  not  be  able  to  protect  them.  I  pnnot 
to  God,  it  appears  to  me  in  a  reasoning  way, 
too  strange  a  proposition,  to  say  liberty  is  con- 
cerned in  protecting  a  man  in  writing  injuriously 
and  'bpprobriously  against  the  character  of  a 
man,  which  is  the  same  as  if  it  waa  ooooemed 
in  protecting  a  man  in  robbing  upon  the  hlirh- 
ways.  Gentlemen,  you  may  aa  well  have  tbe 
question  put  for  your  discussion,  whether  you 
would  have  ten  or  fifteen  guineas  privately 
stolen  from  your  person,  by  which  the  paity 
would  be  liable  to  be  condemned,  or  whether 
you  would  have  your  name  hung  out  to  the 
public,  as  a  man  who  is  disgraceful,  diabooest, 
and  unworthy  of  any  post  you  held.  Which 
would  you  choose  ?  And  in  the  name  of  esa- 
mon  sense,  which  can  'any  man  expect  yea 
should  choose?  And  how  can  you  And  yoar 
verdict  when  you  are  desired  to  withhold,  con- 
trary to  all  evidence,  and  every  neoesary 
conclusion,  that  justice  which  thoae  coachn 
sionsdo  call  for?  You  are  notdeaired  to  be- 
lieve they  are  not  publuhed  by  the  defeodsnt; 
that  is  given  up  here ;  you  are  desured  to  be> 
lieve,  that  they  do  not  talk  of  the  king  in  the 
paper.  That  ai^ument  is  not  what  1  ex- 
pected to  have  been  proved.  You  are  desired 
to  think  it  would  be  a  derogation  from  your 
authority,  should  you  be  obl'tfed  to  find,  ac- 
cording to  the  evidence.  To  be  sure  you  are 
bound,  if  we  could  not  make  out  the  troth  tbst 
belongs  to  the  charge,  which,  if  we  do,  withoot 
you  can  find  reasons  to  deny  that  very  truth 
which  your  reasons  and  conseienoea  easnat 
resist ;  to  be  sure,  that  is  one  of  the  inferior  si- 
tuations of  a  jury.  But  that  is  an  inferiority 
which  don't  belong  to  your  situations  alone. 
Judgea  are  likewise  sworn  to  proooonce  ae* 
cordinff  to  law ;  and  that  is  all  the  constraint 
upon  the  office  yon  now  hold  ;  and  if  you  fioi 
the  facts  are  aa  I  stated  in  the  outset,  notwith- 
standing what  has  been  said  in  tbe  defence,  it 
will  be  too  plain  an  absurdity  to  aay  beis  ust 
guilty. 

Lord  Mantfield.  Gentlemen  of  the  jury,  if 
tbe  direction  that  I  am  going  to  give  joo,  as  to 
the  object  of  your  consideration,  and  the  rale 
and  ^ound  upon  which  your  verdict  oi^t  m 
be  founded,  according  to  the  law  and  eenstita- 
tion  of  this  kingdom,  and  that  oath  that  is 
taken  by  each  of  yon;  I  say,  if  that  directisn 
ahonid  be  mistaken,  I  have  this  comfort  in  my 
own  mind,  that  it  will  not  be  final,  bot  apso 
application  ta  the  Court  for  a  mis-directioa,  it 
can  be  set  right.  The  direction  I  am  gomg  to 
give  you,  is,  with  a  full  conviction  and  confi- 
dence, that  it  is  the  language  of  the  law.  This 
is  an  information  that  is  brought  against  the 
defendant  for  printing  this  letter,  which  vea 
have  heard  read,  of  the  tenor  set  forth,  and  sf 
the  meaning  put  upop  those  parts  of  it. 
which  are  bUaks  in  the  original^  by  the  ui« 
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ormatiQiD,  aod  coneemiiig  the  persons  cbafg- 
!d  by  the  iDformatioo,  to  be  the  persoos 
roncerDing  whom  it  was  wrote.  This  is  the 
slimr^B^e.  Now  the  qaestion  for  yoo  to  try 
jpon  the  evideoce,  is,  whether  the  defen- 
lant  did  priotor  publish,  or  both,  a  paper  of 
the  tenor,  and  of  the  meaaing,  so  charged  bj 
the  inforniatioD  ?  As  to  its  being  of  the  tenor, 
Ihe  paper  has  been  read  to  you,  and  if  it 
had  not  been  of  the  tenor,  there  would  have 
been  an  objection  made  during  the  course 
of  the  reading;  and  there  would  have  been 
an  end  of  the  information,  if  the  charges 
were  wrong,  for  they  could  not  have  gone 
on  ;  therefore  there  is  no  objection  as  to  the 
teoor. 

The  next  thing  is  the  meaning;  and  the 
meaning  is  what  is  put  upon  it  by  the  infor- 
mation, in  those  places  where  there  are  blanks 
in  the  original,  as  k  dash  g  for  king,  m  dash  v 
for  majesty,  and  so  on,  as  you  heard  it  readf. 
As  to  that,  there  has  been  no  particular  ob- 
jection made  by  the  counsel,  that  in  any  one 
instance  the  blank  is  ill  6lled  up.    If  that  could 
have  been  made,  their  ingenuity  would  have 
found  it  out.    If  you  say  they  are  not  well 
filled,  and  the  paper  is  not  of  the  meaning  set 
forth  in -the  information,  then  you  must,  to  be 
sure,  acquit  him.    But,  if  it  is  of  the  tenor  and 
meaning,  set  out  in  the  information,  the  next 
consideration  is,  whether  he  did  print  and  pub- 
lish it?  Now,  as  to  that,  the  evidence  stands 
uncontradicted,  and  without  any  observations. 
It  is  proved  to  be  bought  of  his  servant,  at  his 
house:  that  dropt  from  the  counsel  without 
any  observation, 
the  defendant 

by  that  verdict^  ._, ^ ^r 

of  that  meaning;  that  fact  is  eMablished,  and 
there  is  an  end  of  the  prosecution.    You  are  to 
try  that  fact,  because  yotur  verdict  establishes 
that  fact,  that  he  did  not  publish  it.    If  you 
find  that,  according  to  your  judgment,  your 
verdict  is  final ;  and  if  you  find  it  otberwise,  it 
19  between  God  and  your  consciences,  for  that 
is  the  basis  upon  which  all  venlicts  ou^ht  to  be 
founded ;  then  the  fact  finally  estabbsbed  by 
yunr  verdict,  if  you  find  him  guilty,  is,  that  he 
printed  and  published  a  paper,  of  the  tenor,  and 
of  the  meaning,  set  forth  in  the  information ; 
that  is  the  only  fact  finally  established  by  your 
verdict ;  and  whatever  fact  is  finally  established, 
never  can  be  controverted,  in  any  shape  what- 
soever.   But  you  do  not,  by  that  verdict,  give 
an  opinion,  or  establish  wheiher  it  is  or  not, 
lawful  to  print  or  publish  a  paper,  of  the  tenor 
and  meanmg  in  the  information;  for  supposing 
the  defendant  is  found  guilty,  and  the  paper  is 
such  a  paper,  as  by  the  law  of  the  land  may  be 
printed  and  published,  the  defendant  has  a  nght 
to  have  judgment  respited,  and  to  have  it  car* 
ried  to  the  highest  court  of  judicature.    There 
is  nothing  upon  the  fact :  if  in  point  of  law  it 
is  innocent,  it  would  be  an  innocent  thing,  ap- 
pearing so  upon  the  record.  Neither  is  it  found 
•stabliahed  upon  your  verdict,  that  he  did  it 
^itU  any  degree  of  malignity  or  guilt  in  the 


I  uropi  from  tne  counsel  witnoui 
ition.  If  you  by  your  verdict  find 
nt  not  gu^ty,  the  fact  established 
lict,  is,  be  did  not  publish  a  paper 


bare  td  of  printing  and  publishing.  If  be 
prints  that  which  is  unlawful,  it  follows  in 
course,  whether  it  is  with  a  degree  of  greater 
or  less  malignity.  For  there  is  no  one  act,  that 
may  be  attended  with  a  greater  variety  of  cir- 
cumstances (ahnost  infinite)  than  tne  manner 
in  which  .a  man  might  print  and  publish ;  it 
might  be  firom  the  lowest  to  the  highest  de^ 
gree  of  guilt,  even  to  a  very  venial  degree  of 
guilt.  Now  that  is  not  established  by  your 
verdict,  aD  those  ephhets  being  a  mere  form 
in  informations,  and  they  are  inferences  of  law, 
which  are  drawn  upon  the  printing  and  pub- 
lishing a  libel,  if  it  comes  out  upon  the  face  of 
it  to  be  a  libel.  It  is  very  true,  I  ^pn  used  to 
speeches  made  to  juries,  to  captivate  them,  and 
carry  them  away  from  the  point  of  enquiry. 
Mr.  Serjeant  Glynn  did  admit,  the  inducement 
was  not  to  be  proved ;  not  so  much  proved,  at 
is  set  fortlii  as  malice  of  foretliongbt,  in  casea 
of  murder,  or  the  instigation  of  the  devil,  and 
yet  the  form  is  kept  op.  As  to  the  other  epi^ 
thets,  he  did  admit  of  them,  as  his  candor  made 
him  do.  After  arguing  upon  the  epithets  of 
seditious  and  malicious,  ha  did  say  at  last,  I 
do  not  see  it  is  necessary  to  give  proof  of  the 
whole ;  therefore  that  is  not  the  fact  to  be  found 
by  your  verdict,  that  is  inference  of  law;  and 
many  instances  shew  when  the  jury  have  found 
him  guilty,  before  the  defendant  comes  up  for 
judgment,  he  is  at  liberty  to  extenuate  hia 
crime,  and  even  his  own  affidavit  will  do  it ; 
and  if  the  fact  had  been  found  by  the  verdict* 
it  is  impossible  that  can  ever  be  controverted*, 
nor  ever  further  looked  into.  These  are  the 
grounds,  therefore,  which  I  leave  to  yoo  for 
your  consideration.  If  you  are  not  satisfied 
that  the  paper  proved,  is  of  the  meaning  put 
upon  it  by  the  information,  where  the  blanks 
are  filled  up,  and  the  persons  concerning  whom 
it  is  spoken  of,  you  must  acquit  the  defendant. 
If  you  doubt  of  the  evidence,  as  to  iM  being 
proper  evidence,  you  roust  acquit  the  defendant, 
if  you  are  satisfied,  as  to  both  those,  that  is  . 
the  matter  to  be  established ;  by  both  those, 
and  according  to  right,  you  ou^ht  to  find  it. 
And,  indeed,  if  you  were  for  having  the  power 
of  pronouncing  a  verdict  of  not  guilty,  as  to 
the  fact ;  to  be  sure  the  jury,  in  every  cause, 
may  make  an  end  of  the  question,  wheiner  they 
have  not  a  right  to  find  that  verdict.*  If  you 
take  upon  you  to  determine  the  law,  you  must, 
for  the  sake  of  ydur  own  consciences,  be  sure 
to  determine  according  to  law,  and  you  must 
be  suretbaUhe  law  i8,f  that  such  a  paper  may 
be  printed  and  published,  of  the  tenor  you  find 
it ;  the  consequence  of  which  is  very  obvious 
to  be  seen  upon  this  occasion.  If  the  law  was 
to  be  determined  in  every  particular  cause, 
what  a  miserable  condition  would  this  country 
be  in  with  regard  to  that  part  of  it,  as  it  is  said 
there  cannot  be  a  greater  curse  than  uncertainty 


*  See  vol.  6,  pp.  10 IS,  tt  $eq. 

f  As  to  this  method  of  address  to  a  jury  in 
such  a  case,  see  *  Another  I^etter  to  Mr.  Al«' 
mon,l  p.  5«, 
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in  the  law ;  for  ooe  jury  io  Middlesex  find  one 
way,  and  a  jury  in  London  another  way.  A 
jnry  in  Middlesex  has  found  a  Terdict,  and 
convicted  one  person  *  for  the  publication  of 
this  same  paper,  but  yon  are  not  bound  by  that. 
If  juries  were  to  find  aocordingf  to  the  diflerent 
impressions  the  different  points  of  law  have 
upon  tbem,  there  iniffht  be  no  law  at  all  upon 
the  subject.  You  will  consider  of  it,  and  I  will 
repeat  to  ^ou  affain,  you  must  be  satisfied  as  to 
the  meaning  laid  down  in  the  information, 
and  concerning  the  persons,  and  you  must  be 
satisfied  with  regard  to  the  publication ;  if  you 
are  satisfied  you  will  find  him  guilty ;  if  not 
you  will  find  him  not  guilty .f 

The  Trial  began  about  nine  o'clock  in  the 
morning,  and  was  finished  about  twelve.  The 
jury  retired  into  a  private  room,  and  continued 
locked  op,  till  half  an  hour  past  seven  in  the 
evening,  at  which  time  they  were  agreed  in 
their  verdict ;  find  the  Court  being  broke  op, 
they  carried  it  to  lord  Mansfield,  at  bis  bouse 
in  bloomsbury-square.   His  lordship  met  them 

*  See  Almon*s  Csse,  p.  868,  of  this  volume, 
f  But  now  see  atat  38  G.  3,  c  00. 
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at  his  parlour  door,  in  the  passage,  and  the 
foreman  having  pronounced  their  verdict  Not 
Guilty,  bis  lordship  went  away  without  saying 
a  woH.  But  there  being  a  vast  concourse  of 
people  in  the  aquare,  who  had  followed  the 
jury  from  Guildhall,  they,  as  soon  as  the  vet • 
diet  was  known,  testified  their  joy,  by  the 
loudest  huzzas. 


Several  inaonuracies  in  the  preceding  re- 
ports of  the  cases  of  Almon  and  Miller  I  have 
not  ventured  to  alter. 

As  to  the  proceeding  for  an  attachment 
against  Almon  in  respect  of  the  publication  of 
the  *  Letter  concerning  Libels,  Warrants,  Sei- 
zure of  Papers,'  &c.  see  vol.  19,  p.  1088 ;  and 
Lord  Chief  Justice  Wilmoi's  '  Notes  of  Opi- 
nions and  Judgments'  as  there  cited. 

Conoeming  the  nou-examination  of  Miller, 

&835,  see  what  Mr.  Dunning  said  in  the 
ouse  of  Commons,  reported  16  New  Pari. 
Hist  p.  1879. 

Of  the  conversation  which  passed  between 
Mr.  Mackworth  and  lord  Mansfield,  p.  838, 
see  Mr.  Mackworth's  account,  16  New  Pari. 
Hist.  1149t  1189. 


555.  The  Case  of  Henry  Sampson  Woodfall,  on  an  Information 
filed  by  the  Attorney  General  for  publishing  Junius's  Letter  to 
the  King:  10  Geouge  III.  a.d.  1770.*    [London  Museum.] 

tioo  filed  by  Mr.  Attorney  General  ex  officio^ 
agfainst  Henry  Sampson  n  oodfatl,  for  prtotia^ 
and  pablisbin^  a  letter  signed  Junius,  in  the 
Public  Advertiser,  of  the  19lh  of  Dec.  1769. 


June  13. 

X  HIS  day  came  on  at  Guildhall,  before  lord 
chief  justice  Mansfield,  the  trial  of  an  inforoaa- 


*  The  report  here  ffiven,isthe  fullest  which 
I  hare  seen  of  this  Trial.  I  have  therefore  in- 
•erted  it,  notwithstanding  the  flippancy  and 
partiality  of  iu  manner.  In  Mr.  G.  Woodfall's 
recently  published  edition  of  Junios's  Letters 
(in  which  edition  is  exhibited  rarions  illnstra- 
tion  of  that  work,  and  consequently  of  the 
history  of  these  prosecutions)  is  inserted  in  a 
note  to  the  author's  preface,  a  rery  abridged 
account  of  this  Trial,  from  which  I  shall  print 
beluw  the  report  of  lord  Mansfield's  charge  to 
the  jury.  « 

The  following  passage  from  a  note  to  roh  S, 
p.  62,  of  Mr.  Woodfall's  publication,  is  not 
Impertinent  in  this  place: 

*<  The  address  to  the  king  through  the  me- 
dium^ of  this  Letter,  made  a  very  irreat  im- 
pression upon  the  public  miOd  at  the  moment 
of  its  appearance,  and  though  500  copies  of  the 
Public  Advertiser  were  printed  in  addition  to 
the  usual  numbers,  not  a  single  copy  was  to 
be  procured  in  a  few  hours  aAer  its  publica- 
tion. The  author  himself,  indeed,  seemed  to 
entertain  a  very  favourable  opinion  of  it ;  as  in 
Prifau  Letter,  No.  Id,  speaking  of  this  Letter, 


he  says,  *  I  am  now  meditating  a  capital,  and, 

*  I  hope,  a  final  piece.'  It  was  for  this  pro- 
duction that  the  printer  was  prosecuted,  and 
obtained  the  celebrated  verdict  of  '  guilty  of 
printing  and  publishing  only,'  the  consequence 
of  which,  as  already  observed  in  note  to  vol.  1, 
p.  29,  was,  that  two  distinct  motions  were 
made  in  court ;  one  bv  the  counsel  ibr  tlie  de- 
fendant in  arrest  of  judgment,  grounded  on  its 
abibiguity,  and  another  by  the  counsel  fur  the 
crown,  to  compel  the  defendant  to  shew  cause 
why  the  verdict  should  not  be  entered  an  ac- 
cording to  the  legal  import.  The  case  being 
argued,  the  court  of  Kiog's-bench  ultimately 
decided,  that  a  new  trial  should  be  g'ranied. 
This  accordingly  commenced,  when  the  At- 
torney General  observing  to  the  Chief  Jostice, 
that  he  had  not  the  original  newspaper  by 
which  he  could  prove  the  publication ;  his 
lordship  laconically  replied,   ^That's  not  my 

*  fault,  Mr.  Attorney :'  and  in  this  manner 
terminated  the  second  trial.  The  fact  is,  that 
the  foreman  of  the  jury  upon  the  first  trial  bad 
pocketed  the  ^a|)er,  upon  its  being  handed  to 
the  jury  box  lor  inspection,  and  had  afterwards 
destroyed  it.    The  expence  the  d^eodaal  wu 
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Oalj  fetes  of  theSp^cial  Jury  attended,  as 

follows: 

William  Bond,  of  Waibrodk. 
Peter  Gazalet,  Sirtthin*8-lane. 
Alennder  Peter  Allan,  Mark-lane. 
Frederick  Comerell,  Mincing- lane. 
Hanian  Meyer,  ditto. 
John  Tbomaa,  ditto. 
Barningtott  Buggio,  Philpot-lane. 

To  which  were  added  the  following  fire 
talesmeo : 

William  Halyard. 

Paul  Vargea,  carpeDter«  Distafi'-lane.        % 

William  Sibley. 

William  Willet,  plaisterer.  Distaff-lane. 

William  Dam. 

After  Mr.  Walker  had  opened  the  canse,  by 
readiDK  the  letter  signed  Junius,  &c.  with  the 
innendoes  of  the  information, 

Mr.  Attaruej  General  (De  Grey)  began, 
exactly  at  ten  o'clock,  by  saying,  that  nothing 
had  ever  raised  a  juster  indignation  in  the  mind 
of  every  man  who  wishes  the  continuance  of 
oar  excellent  constitution,  than  this  letter  of 
Junius.  He  then  addressed  himself  to  the 
passions  and  interest  of  the  jurors,  bv  telling 
them  that  they  were  more  than  any  other  men 
concerned  to  bring  such  offenders  to  justice, 
because  any  thing  that  tended  to  public  confu- 
sion, waa  more  especially  fatal  to  commerce, 
and  to  those  who  hazard  large  fortunes  in 
trade.  He  said,  that  this  letter  of  Junius 
tended  to  public  confusion.  He  then  haran- 
goed  with  great  seeming  zeal  on  the  glorious 
Uberty  of  the  press,  which  he  acknowledged 
ought  to  he  encouraged  and  exercised,  as  far 
as  could  possibly  consist  with  the  very  being 
of  society.  But  he  said,  that  the  abuse  of  the 
liberty  of  the  press  is  more  fatal  than  any 
other;  and  therefore  entreated  them  not  to 
suffer  that  liberty,  intended  ibr  our  salvation,  to 
be  turned  to  sedition,  to  our  perdition.  He 
said,  the  iar^  would  be  instmcted  from  the 
bench,-~tbat  is,— a»— a— he  must  believe  they 
would  be»  tostrncted  from  the  bench  ;  that  the 
only  two  things  for  their  consideration  were, 
1.  Whether  the  blanks  in  the  printed  paper 
were  fiiirly  fiUed  up  in  the  information :  and 
4.  Whether  there  were  sufficient  evidence  for 
the  publication  of  the  paper  by  Woodfall. 

Mr.  Attorney  General  then  said,  he  thought 

put  to  in  this  prosecution,  as  stated  in  Private 
Letter,  No.  19,  amounted  to  about  ISO/.  The 
late  Mr.  Almon,  who  was  also  prosecuted  for 
selling  a  reprint  of  this  Letter,  asserto,  io  a  note 
to  another  edition  of  this  work,  that  the  legal 
expenee  incurred  in  defending  his  own  action, 
wbtch  could  not  exceed  that  of  the  original 
printer,  amounted  to  between  5  and  600/. !  An 
exaggeration  which  proves  the  necessity  of 
exercising  no  small  d^^ree  of  caution,  in  esti- 
nating  whatever  other  facta  he  has  attempted 
^  advMice,  with  a  view  of  elucidating  the  ge- 
neral hnloty  of  the  timee."  .  . 
VOL.  XX.  I 


it  proper  to  explain  his  own  conduct ;  becaose 
he  was  not  merely  an  advocate  in  these  mat- 
ters, but  officially  answerable.-  This  letter  of 
Junius,  he  assured  the  jury,  had  given  univer- 
sal offence.  He  had  therefore  in  hand  six 
other  prosecutions  of  different  publishers  for 
the  same  offence.  He  thought  it  bis  duty  to 
prosecute  them,  and  had  therefore  demanded 
the  names  of  the  publishers,  because  he,  Mr. 
Attorney  General,  does  not  read  news-papers. 
In  the  objecta  of  prosecution,  he  endeavoured 
to  make  a  distinction,  and  to  pass  by  those  who 
were  poor  or  had  large  families  of  children , 
(Sec.  He  declared  upon  his  honour,  as  a  man, 
that  he  had  no  motive  to  urge  him  against  any 
particular  publisher,  hut  merely  the  execution 
of  bis  office.  That  he  could  have  wished  to 
have  tried  Mr.  what's  his  name  ?— Woodfall, 
aye,  Mr.  Woodfall,  the  original  publisher,  first : 
because  as  for  who  waa  the  author  of  Junius, 
that  he  could  by  no  means  discover,  that  re- 
mained an  impenetrable  secret. 

After  this  defence  of  himself,  Mr.  Attorney 
General  returned  again  to  the  cansfe  in  hand  ; 
by  repeatingto  the  jury  that  if,  1st,  the  blanks  in 
the  Public  Advertiser  were  fairly  filled  up  by 
the  innendoes  of  the  information ;  and  if,  idly, 
the  publication  was  proved,  the  jury  must  find 
Mr.  Woodfall  guilty. 

Crowder,  the  first  witness,  was  then  called 
at  twenty  minutes  after  ten,  and  examined  by 
Mr.  Thurlow,  (Solicitor  General.) 

Crowder  deposed,  That  it  is  his  office  and 
employment  to  buy  up  the  publications  of 
every  day  for  the  Treasury  (on  Almon's  trial, 
this  same  witness,  Crowder,  called  hinkself,  an 
assistant  to  the  Messenger  of  the  Press)  that  be 
bought  the  Pdblic  Advertiser  in  question,  of 
one  Golford,  whom  he  supposes  to  be  Mr. 
Woodfairs  man ;  he  bought  it  in  Mr.  Wood- 
lalPs  publishing  room ;  he  bought  twelve  of 
them.  He  had  bought  the  Public  Advertiser 
every  dsy  at  Mr.  Woodfall's  fora  year  past. 

TheLetter  of  Junius  was  then  read  firom  the 
paper. 

The  second  witness,  Bahert  Harriif  was 
sworn,  and  examined  by  Mr.  Morton.  He 
said  he  was  the  register  of  the  stamps.  He 
produced  his  book,  m  which  the  news-paper  of 
each  day  is  kept,  for  an  account  of  the  adver- 
tisementa  which  are  paid  for :  he  said,  the  ac- 
count for  the  Public  Advertiser  is  kept  in  the 
name  of  Mr.  Woodfell ;  that  recdpta  are  made 
out  to  him ;  that  his  servant  generally  attends 
monthly  to  settle  acconnta  for  the  duty  on  the 
advertisementa  in  that  naper,  but  that  some- 
times Mr.  Woodiall  had  attended  in  person. 

The  third  witness,  [Lee]  was  sworn  and 
examined  bjr  Mr.  Wallace.  He  said  he  was  a 
servant  to  sir  John  Fielding;  that  he  bad 
often  carried  advertisementa  firom  his  master  to 
Mr.  Woodfall ;  had  sometimes  seen  Mr.  Wood- 
fall  and  delivered  them  to  him,  but  very  rarely ; 
that  he  had  one  receipt  for  advertisementa  in 
the  Public  Adrertiser,  sign^  b>  Mr.  Woodiett. 

3M 
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If  ere  ended  tlie  efidence  and  pletdiDg^  on 
the  side  of  the  prosecution. 

Mr.  Serjeant  Gfynn  said,  He  agreed  with 
Mr.  Attorney  General  as  to  the  excdienoe  of  a 
London  jury,  and  doubted  not  tlie  liberties  of 
the  people  were  soffieieotly  safe,  while  there 
were  trials  bv  jury.  He  told  the  jury,  that  if 
the^  were  of  opinion,  that  the  sense. put  upon 
Janios's  Letter  in  the  information,  was  the  true 
sense ;  if  it  was  clear,  that  it  was  a  (Use,  scan- 
dalous, and  seditious  libel ;  if  they  thought  his 
dient  published  it  with  a  professed  intention,  a 
premeditated  d^iffn,  of  abusing  and  aspersing^ 
the  king ;  if  the  &fendant  meant  or  wished  to 
alienate  the  affections  of  his  majesty's  subjects; 
if  it  appeared  to  them  that  his  end  in  pnnting 
it  was  to  stir  up  rebellion  and  commotion ;  as 
honest  men  they  ou^ht,  /and  undoubtedly 
would,  bring  his  client  in  gmliy :  but— if,  on 
Iho  contrary,  the  temper  of  the  times  was  such, 
that  the  people  needed  that  kind  of  information 
contained  in  the  letter;  If  the  facto  could  be 
proved ;  if  the  acto  of  govemment,  in  which 
the  kbg,  as  a  part  of  government,  was  neces- 
■arily  and  virtually  concerned,  highly  de- 
manded public  reprehension ;  and  the  printer 
puUisbed  it  with  the  truly  laudable  motive  of 
informing  his  fellow-subjecto ;  if,  so  far  from 
containing  an^^  personal  abuse  of  the  king,  it 
was  written  with  an  honest  but  guarded  free- 
dom ;  the  author  and  publisher  would,  by  all 
worthy,  all  aensible  men,  be  considered  as  bav- 
in^ aOed  the  parts  of  good  sobjecto,  and  good 
citisens*  He  infomaed  the  jury,  that  the 
oonnsd  for  the  crown  had  not  gone  upon  the 
subject-matter  of  the  Letter ;  they  did  not  even 
attempt  to  prove  it  a  libel,  notwttbstonding  the 
epithets  bestowed  upon  it  in  the  information; 
and  that  the  paper  in  which  it  waa  first  printed, 
was  not  by  any  means  set  apart  solely  to  can- 
vass for  partv  or  faction,  but  was  equally  open 
to  all :  be  admitted,  that  private  personal  abuse 
was  wrong,  but  the  public  acto  of  government 
of^ demanded  public  scrutiny;  that  many, 
very  many  of  the  highest  rank,  aa  well  aa  from 
the  highest  to  the  lowest  in  the  opposition, 
bad  bMU  scandalously  traduced  and  vilified  in 
the  public  |iapers  with  impunity ;  that  if  the 
defendant  was  brought  in  guilty,  the  hands  of 
every  publisher  would  be  tied,  and  the  ^tie- 
men  not  in  office  might,  by  the  ministerial 
scribblers,  be  abused  to  the  grossest  de|f  ree,  as 
it  wonU  be  dangerous  to  answer  them,  if,  upon 
the  appearance  of  every  free  answer,  informa- 
tions were  to  be  filed,  and  the  printers  con- 
victed and  punished;  the  liberty  of  the  press 
was  immediately  concerned ;  the  stroke  was 
levelled  at  it  in  this  prosecution :  but  he  did 
not  doubt  the  jurv  would  maturely,  deliberate- 
ly, and  attentively  consider  the  matter,  read 
over  the  Letter  with  care  and  oircnmspCMBtion ; 
and  if  they  found  it  was  not  written  with  intent 
to  vilify  the  person  of  the  king,  but^reely  to 
canvass  the  acts  of  government,  they  w&ild 
consider  the  publisher  as  haVtng  done  his  fel- 
low-sulijecto  essential  s'ervio^  and  acquit  him. 
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Mr.  Lte^  the  other  counsel  for  the  i 
then  got  up,  and  began  with  observing, 
af^er  the  very  learned  and  able  speech  nMe  by 
Mr.  Serjeant  Glynn,  little  remaued  for  bini  to 
say,  but  he  partKukarly  uiged  the  jnry  to  con- 
sider the  intention  of  the  printer  in  pnbliabing 
it,  and  to  remember  how  peenliarly  Beceanary 
it  was,  at  this  juncture,  that  the  press  sbooM 
be  open  to  all  political  discossion.  He  defended 
the  paper  on  the  sanne  principles  at  Mr.  Gljnn, 
and  made  a  very  eloquent  and  judidoua  ha- 
rangue, concluding  with  declaring,  that  ns  no 
intention  could  be  proved,  they  ought  not  to 
find  his  client  gniUy. 

Mr.  Attorney  General  a£fected  n  kind  of 
surprise ;  he  said,  the  counsel  for  the  defen- 
dant had  stated  pointo  of  law  to  the  jury  ;  that 
he  believed  he  had  a  right  to  reply,  notwith- 
standing they  had  not  examined  witnesses; 
and  he  believed  ao,  he  said,  becanae  they  bad 
stated  pointo  of  law  which  he  did  not  allow. 

Lofd  Mawfield  told  him,  that,  aa  Attorney 
General,  he  might  reply,  notwithstanding  the 
defendant  had  uot  examined  witnesses :  that 
the  Solicitor  General  indeed,  or  anj  other 
counsel,  could  not ;  but  that  the  Attoniey  Ge- 
neral might.  [See  p.  763,  and  vol.  19,  p.  137a] 

Mr.  Attorney  General  donbted  aiboat  Us 
right  to  reply ;  said,  however,  he  believed  he 
had  a  right ;  bat  that  he  would  not  be  nnrti- 
Oular,  that  he  would  not  reply  (yet  all  the 
while  he  still  kept  making  a  reply,  socb  as  it 
was)  at  length  finished  with  saying.  The  bench 
will  reply  on  those  pointo  to  the  defendant's 
counsel,  and  instruct  the  jury  property. 

Mr.  Attorney  General  was  not  mistaken  in 
his  former  belief,  and  in  his  latter  dedaratkNi 
of  what  the  bench  would  do  and  say :  for  loid 
Mansfield  then  gave  his  charge  to  the  jury 
according  to  Mr.  Attorney  General's  auticip»- 
tion. 

Lot^  Jfdiif^M  told  the  jury,*  that  there 
..  — *> 

*  The  following  is  the  report  of  lord  Mans- 
field's direction  to  the  jury,  given  in  the  pre- 
Oce  to  Mr.  G.  Woodfali's  edition  of  Junius : 

«'Lord  MansfieM,  in  his  char^,  toM  the 
jury.  That  there  were  only  two  potato  for  their 
.consideration :  the  first  tlie  printing  and  pub- 
lishing the  paper  in  queation  ;•  the  second,  the 
sense  and  meaning  of  it :  that  aa  to  the  cbaiges 
of  ito  being  malicious,  seditions,  dee.  they  wcrs 
inferences  iu  law  about  which  no  evidence  need 
be  given,  any  more  than  that  part  of  an  indid- 
ment  need  be  proved  by  evidence,  which 
charges  a  man  with  being  moved  by  the  insti- 
gation of  the  devil :  that  therefore  the  orintiag 
and  sense  of  the  paper  were  alone  what  tbs 
jury  had  to  conaider  of;  and  that  if  the  paper 
should  really  contain  no  breach  of  the  law, 
that  was  a  matter  which  might  aflerwards  be 
moved  in  arreat  of  judgment :  that  he  had  as 
evidence  to  sum  up  to  them,  as  the  defendants 
counsel  admitted  the  printing  and  pnblicatisB 
to  be  well  proved :  that  as  to  the  sense,  th^ 


had  not  called  in  doobt  the  I 
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w€fe  onljr  two  points  on  which  they  were 
sworn  to  gi?o  their  fordict :  there  were  only 
two  points  on  which,  according  to  their  oath, 
they  BMial  determine.  That  as  for  the  inten- 
tion, the  malice,  seilitioo,  or  any  otiier  still 
harder  words  which  might  be  given  in  inf'or- 
roations  for  libels,  whether  public  or  private, 
they  were  mere  formal  words ;  mere  words  of 
course;  mere  inference  of  law,  with  which 
the  jury  were  not  to  concern  themselves ;  that 
they  were  words  which  signify  nothing ;  just 
as  when  it  is  said  in  hilte  of  indictment  for 
narder,  *'  instigated  by  the  devil  *,*'  &c.  that 

the  dashes  ii^  the  paper  were  filled  up  in  the 
record,  by  giving  any  other  sense  to  the  nas- 
sages ;  if  they  had,  the  jury  would  have  been 
to  consider  which  application  was  the  true  one, 
that  oharg^  in  the  information,  or  suggested 
by  the  defendant  That  the  jury  miglit  now 
compare  the  paper  with  the  information :  that 
if  they  did  not  find  the  application  wrong,  they 
must  find  the  defendant  guilty  ;  and  if  they 
did  find  it  wrong,  they  must  acquit  him :  that 
this  was  not  the  time  for  alleviation  or  ag^- 
▼ation,  that  being  for  future  consideration: 
that  every  sobject  was  under  the  oontroul  of 
the  law,  and  had  a  right  to  expect  from  it 
protection  for  his  person,  his  propertv,  and  his 
good  name :  that  if  any  man  ofiended  the  laws, 
be  was  amenable  to  them,  and  was  not  to  be 
censored  or  pnnished,  but  in  a  legal  course  : 
that  any  person  libelled  had  a  ri|;ht  either  to 
bring  a  dvil  or  a  criminal  prosecution :  that  in 
the  Utter,  which  is  by  information  or  indict- 
ment, it  is  immaterial  whether  the  publication 
be  ialse  or  true :  that  it  is  no  defence  to  say  it 
is  true,  because  it  is  a  breach  of  the  peace,  and 
therefore  criminal ;  but  in  a  civil  prosecution. 
It  is  a  defence  to  say  the  charges  in  the  publi- 
cation are  true;  necause  the  plaintiff,  there 
anes  only  for  a  pecuniary  satisfaction  to  him- 
aelf ;  and  that  this  is  the  distinction  as  to  that 
natoreof  defence.— His  lordship  said,  he  was 
afraid  it  was  too  true  that  few  characters  in 
the  kin^om  escaped  libels :  that  many  were 
Tcry  injuriously  treated— and  if  so,  that  the 
best  way  to  prevent  it  was  by  an  application  to 
the  law,  which  is  open  to  every  man:  that  the 
liberty  of  the  press  consisted  in  every  man 
having  the  power  to  publish  his  sentiments 
without  first  applying  for  a  licence  to  any  one ; 
but  if  any  man  pnblished  what  was  against 
law,  he  did  it  at  his  peril,  and  was  answerable 
for  It  in  the  same  maimer  as  he  who  suffers 
bis  hand  to  commit  an  assault,  or  bis  tongue 
to  ntter  blasphemy.'* 

*  In  the  <  Letter  from  Candour  to  the  Public 
Advertiser,'  it  is  mentioned,  that  in  the  trial  of 
the  printers  of  the  North  Briton,  No.  45,  in 
t764,  lord  Bfansfield,  in  a  very  masterly  man- 
ner, intermpted  the  counsel,  and  informed 
them,  and  afterwards  in  an  elaborate  discourse 
clearly  instructed  the  jury,  that  the  words  in 
the  information,  charging  the  paper  to  have 
been  published  with  the  moat  wicked  intent,  in 
order  to  excite  bis  majcsQr's  dutiful  snbjects  to 


the  two  points  meationeil  were  the  only  things 
for  the  consideration  of  the  jury .  That  if  there 
was  indeed  nothing  criminal  io.Junius's  Letter, 
their  verdict  of  guilty  would  do  no  harm, 
would  be  attended  with  no  consequences.  The 
Court  would  consider  of  thai ;  the  Court  were 
the  only  judges  of  that.  If  that  is  made  ap- 
pear to  the  Court,  the  Court  will  arrest  judg- 
ment«  He  said,  my  brother  Glynn  has  ad- 
mitted that  the  truth  or  falshood  of  a  libel, 
whether  public  or  private,  however  prosecuted, 
is  out  of  the  question. 

At  this  assertion  of  lord  Mansfield  every 
man  in  court  ,was  shocked.  Serjeant  Glybn 
was  astonished,  and,  on  application  made  to 
him  instantly  by  several  of  tho  counsel  aod  his 
friends,  to  contradict  lord  Mansfield's  assertion* 
Mr.  Glynn,  with  that  honest  diffidence  natnral 
to  him,  asked  them,  «<  Good  God !  Did  1  ad- 
mit any  thing  like  what  lord  Mansfield  says  ? 
Did  I,  by  any  incorrectness  in  the  expression, 
or  by  any  mistake,  use  words  that  could  be  so 
misunderstood  or  misinterpreted  ?"  Every 
gentleman  near  him  assured  him  that  he  had 
not.  Whereupon  Serjeant  GlvQU  rose,  and 
very  modestly  assured  his  tordsnip  that  he  bad 
never  admitted  what  his  lordship  supposed.-*^ 
Lord  Mansfield  bep;ged  Mr.  Glynn's  pardon, 
and  turned  it  off  with  gr^  dexterity,  just  ssy- 
ing  slightly,  "Oh!  I  find  I  was  mistaken; 
well  then,  my  brother  Glynn  is  of  a  different 
opinion :"  and  then  instantly  proceeded  : — As 
you  have  been  told  these  are  the  only  two 
points  for  your  decision ;  if,  indeed,  you  think 
that  the  manks  in  Junius^  Letter  can  have 
another  application  than  that  put  upon  them 
by  the  information,  that  is  a  matter  for  your 
judgment ;  hut  you  must  observe,  that  even 
the  counsel  for  the  defendant  have  not  pre- 
tended to  put  any  other  meaning  to  the  blanks. 
If  you  think  the  evidence  for  the  publication 
not  sufficient,  that  is  likewise  a  matter  for  your 
consideration;  but  yoo  must  observe,  that 
even  the  counsel  for  the  defendant  haVe  ad- 
mitted the  publication.  Lord  Mansfield  then 
observed  that  the  laws  and  proceedings  in  re- 
gard to  libels  were  perfectly  equal,  equally 
advantageous  to  high  and  to  low :  for  that  the 
low  mignt  prosecute  for  a  libel,  if  they  were 
defamed,  as  well  as  the  rich,  and  would  be 
sure  to  have  justice  done  them  by  the  law.  He 

sedition,  and  chai^g^ng  it  to  be  a  false,  scan- 
dalous, and  seditious  libel,  were  words  of 
course ;  like  *  ooritipt'  in  an  indictment  for  per- 
jury, or  like  those  in  an  indictment  for  murder, 
charging  the  murder  to  have  been  committed 
at  the  instigation  of  the  devil,  and  that  the  jury 
ought  not  to  regard  them  at  all.  The  author 
of  the  letter,  after  making  this  statement,  and 
comparing  the  language  so  ascribed  to  kird 
Mansfield  with  that  of  Jeffreys  in  the  case  of 
sir  Samnel  Bamardiston,  see  vol.  9,  pp.  1349, 
1351,  1365,  remarks  upon  the  concurrence  of 
the  two  chief  justices  not  only  in  ie«(iment  but 
in  expresskm. 
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iftid,  that  it  was  oot  then  the  firiper  time  for 
•Ifgravation  or  alleviation,  or  coosideratioii  of 
tlie  matter  of  the  Letter,  or  of  Mr.  WoodfalPa 
iBtention ;  to  be  sure  the  Court  wonliLsonaider 
all  that,  when  they  should  oome  to  pass  seo- 
teoce.  As  for  the  liberty  of  the  press,  (said  be) 
I  will  tell  you  what  that  is ;  the  liberty  of  the 
press  is,  that  a  man  may  print  what  he  pleases 
without  a  licenser :  as  long  as  it  remains  so, 
the  liberty  of  the  jpress  is  not  restrained.  It  is 
the  same  thing  as  in  all  other  actions :  a  man 
may  use  his  arm ;  but  he  must  not  strike  his 
neighbour :  a  man  may  use  bis  tongue,  but  he 

must  not  speak  blasphemy. At  the  word 

*  blasphemy'  so  lugged  in,  there  was  a  genera] 
whisper  ran  through  the  Court :  for  e? ery  one 
perceived  the  aim  of  it,  Mr.  Wilkes  sitting  so 
▼ery  near  the  Chief  Justice. 

About  tweire  the  jury  withdrew.  At  half 
au'  hour  after  three  lord  Mansfield  began  to 
whisper  with  serj.  Davy,  who  had  been  out  of 
court  and  returned,  with  the  Attorney  General, 
with  Mr.  Wallace,  and  the  other  crown  lawyers. 
In  the  space  of  a  quarter  of  an  hour  he  sent 
three  times  to  the  jury  to  know  if  they  were 
not  agreed  in  thMr  yerdfict.  He  aaid  he  would 
not  sit  longer  than  four,  if  the  other  business  of 
the  Court  should  be  oyer.  The  iory  not  re- 
turning, lord  Mansfield  proposed  to  Mr.  Lee 
that  he  should  sigil  an  agreement  with  Mr. 
Attorney  General,  that  the  jury  might  give 
their  yeraict  to  lord  Mansfield  pnvately  at  lord 
Mansfield's  house.  After  some  time  and  per- 
suasion from  lord  Mansfield,  Mr.  Lee  con- 
sented, and  signed  such  agreement;  after 
which  lord  Mansfield  pulled  off  his  hat,  and 
isid,  Mr.  Lee,  you  have  done  right  to  consent. 
.  Lord  Mansfield  then  adjourned  the  Court,  and 
retired.  The  jury  continued  undetermined  till 
near  ten  at  night,  when  they  agreed  upon  their 
▼erdict,  and  went  in  hackney  coaches  from 
Guildhall  to  lord  Mansfield's  house  in  Blooms- 
bury-square,  and  gave  their  yerdict  in  these 
words :  **  Guilty  of  printing  and  publishing 
only.'* 

Lord  Mansfield  stood  at  his  parlour  door, 
and  made  the  jury  give  their  yerdict  in  his  hall 
where  the  footmen  were,  and  when  they  had 
given  it,  he  withdrew,  without  saying  a  word. 


Jufy  3, 1770. 
The  Emq  against  HaNar  Sampson  Woodfall. 

Since  the  verdict  of  the  jury  in  this  cause, 
two  motions  had  been  made,  which  were  this 
day  brought  to  receive  the  decision  of  the 
Court.  The  first  was  upon  the  part  of  the 
crown.  Why  the  verdict  should  not  be  entered 
np  accordintr  to  the  legal  import  of  the  words* ; 
the  other.  Why  the  defendant  should  not  be 
discharged  from  any  jildgmeot  on  this  verdict. 

Mr.  Serjeant  Olynn^  of  counsel  witb  the  de- 

*  The  motion  was  thus  worded  at  the  spe- 
cial direction  of  lord  Mansfield ;  who  in  these 
causes  is  always  of  counsel  with  the  crown.-* 
hand,  Mnu, 
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fieodant,  first  observed  sliglilly  apoo  tlieabciifd 
motMtt  finr  amendment,  that  was  made  ob  tb» 
side  of  the  crown,  which,  if  carried,  would  atffl 
require  itself  to  be  amended,  or  leave  the 
matter  as  much  at  large  as  ever ;  stoce  tbe 
clerk  must  be  thereby  cednoed  to  make  another 
application  to  the  Court,  to  be  informed,  what 
that  legal  import  is :  after  this  he  proceeded  in 
the  following  manner,  taking  up  tbe  ar]gnflBeDt 
upon  both  the  motions  unit^ : 

My  lords ;  this  is  an  information  for  a  cedi- 
tious  printing  and  publishing  bf  a  paper  atgned 
Junius :  the  jury  have  found  Mr.  Wood&H 
guilty  of  printing  and  publishing  only. 

1.  I  shall  first  contend  that  thta  is  an  ac- 
quittal. The  charge  brought  before  the  jiirr» 
is  grounded  upon  the  defendant's  evil  and  sedi- 
tious design  in  publishing.  The  jury  find  the 
publishing  only.  This  then  is  not  coDvictnig 
nim  of  toe  charge;  which  is,  the  seditions 
intention.  It  is  first  necessary  to  prove  upon 
the  trial,  the  fact  of  publication ;  next  the  con- 
struction put  upon  the  paper  in  the  informa- 
tion. These  are  the  points  which  are  to  be 
given  in  charge  to  the  jury ;  and  the  jury 
must  be  convinced  of  both.  By  the  generd 
word  of  'guilty,'  the  jury  find  tbe  whole 
charge  to  he  true.  They  have  not  done  so. 
They  have  found  the  fact  of  publication  mere* 
ly ;  but  they  have  added  negative  words,  to 
exclude  every  thing  else.  To  what  the  Jury 
do  not  say,  there  is  by  law  a  neffative.*  But 
here  the  jury  have  themselves  taken  care,  that 
their  silence  shall  not  be  misinterpreted.  Had 
they  been  silent,  whether  the  pap^  was  a  libd 
or  not,  and  not  referred  it  to  the  opiiiion  of  the 
Court,  their  silence  must  have  acquitted ;  but 
here  they  have  used  the  word  *  only/  ex- 
pressly to  exclude  every  idea  of  a  crime. 

If  juries  may  be  justly  said  to  ne^tive  every 
thing  they  do  not  find,  in  a  question  of  dvit 
property,  much  more  must  they  be  said  to  do 
so  now,  where  the  criminal  motive  makea  tbe 
offence  they  have  in  charge.  I  do  not  say, 
that  a  strict  and  literal  proof  must  be  brought 
of  every  part  of  the  information  ;  but  I  do  say, 
that  cnminal  intention  h  the  essence  of  a  crime, 
and  must  enter  into  every  idea  of  gwlt.  Of 
this  criminal  intention  the  jury  are  the  judges; 
»and  if  they  exclude  that,  the  defendant  is  ac- 
quitted. 

To  support  a  general  yerdict  of  guilty,  it 
must  appear  that  the  iury  befieved  the  paper 
rri>ellou8.  Whether  iibelioos  or  not  depends 
only  upon  the  construction  put  in  the  informa- 
tion. This  construction  they  have  excluded; 
therefore,  though  they  have  not  said  in  as 
many  words,  that  the  paper  is  not  a  libel,  they 
have  negatived  the  libelling  construction,  and 
aaid  as  much,  in  consequence  by  legal  infe- 
rence. Where  the  subject-matter  before  the 
iory  are  not  mere  legal  words,  or  words  of 
legal  import,  it  is,  in  my  opinion,  the  province 

*  So  determined  by  all  the  jadfl;es  in  the 
Exchequer-chamber,  Withers  v.  lord  Jersey.-^ 
lMd.Mui.  '■ 
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of  a  jory  to  fiod,  whether  they  are  criminBt  or 
not  Jaries  are  judges  both  of  law  and  fact ; 
1  mean,  as  far  aa  the  former  is  involred  in  the 
latter.  The  jnry  therefore  had  a  rig^ht  to  oon- 
tider  the  paper  charged  as  a  libel  before  them. 
They  miKht  take  it  upon  them  if  they  pleaaed, 
or  they  ml||^ht  resort  to  the  jndra  for  advice. 
flefe  they  hare,  by  their  word  of  exclusion, 
gone  as  far  as  to  determine,  that  there  is  no 
guilt  in  the  paper ;  whether  they  have  deter- 
mined wrong  or  Vi'gfit  is  another  question. 

They  may,  no  doubt,  determine  generally ; 
and  where  they  so  determine  against  the  clear 
proof  of  the  fact,  and  letter  of  the  law,  (both  of 
which  constitute  the  crime)  they  determine  at 
the  peril  of  their  conscience.  Yet  a  matter 
may  be  clearly  libellous,  and  a  man  not  incur 
guilt  by  the  mere  publication.  As  in  the  case 
of  a  friendly  admonition  from  a  father  npon  a 
supposed  misconduct  of  his  son  ;  or  of  giving 
testimony  in  a  court  of  justice ;  the  same  of 
giving  tne  character  of  a  servant,  and  other 
(^ases  that  might  be  mentioned.  Here  the  in- 
tention becomes  material,  and  properly  inquir- 
able  by  a  jury  ;  though  this,  is  not  capable 
of  direct  proof,  it'  is,  however,  to  be  dis- 
covered by  inference,  of  which  the  jury  are 
thejudg^es. 

9.  Upon  the  second  head,  f  am  to  contend, 
that  if  the  verdict  is  uncertain  or  insufficient, 
there  must  be  a  new  jury  summoned  to  try  the 
cause  afresh.  If  I  am  not  authorised  to  say, 
that  the  verdict  amounts  to  an  acquittal,  I  am 
sore,  they  are  as  little  authorised  on  the  other 
side  to  say,  that  it  amounts  to  a  conviction.  If 
the  former  interpretation  is  not  satisfactory,  the 
latter  certainly  cannot  be  so.  If  some  other 
sense  is  given  to  the  word  *  only*  than  what 
I  have  put  upon  it,  the  whole  becomes  doubt 
and  ambiguity  ;  and  a  new  trial  must  be  had 
by  another  jury.  This  cannot  be  taken  other- 
wise than  as  a  general  verdict ;  and  in  general 
verdicts,  nothing  is  left  to  inference  or  intend- 
ment.* "  You  must  have  the  understanding 
of  another  roan,  hear  with  other's  ears,  and 
see  with  another's  eyes,  before  you  can  know 
what  a  jury  meant,  u[ion  what  they  have  not 
expressed."  There  is  in  the  books  toe  plainest 
case,  where  a  direct  inference  must  unavoida- 
bly be  made  from  the  6ndin^  of  the  Jury  ;  and 
yet  that  not  being  expressed,  the  verdict  was 
rejected  as  insufficientf 

The  jury  had  found  the  damages  to  the 
plamtiff,  in  the  defendant's  not  keeping  his 
promise,  and  yet,  not  having  found  directly 
that  he  made  such  promise,  the  verdict  was  set 
aside.  If  then  we  suppose  the  other  side  right 
io  saying,  that  the  jury  have  found  sufficiently 
to  bnng  the  guilt  of  the  defendant  before  the 
Court ;  it  is  at  least  saying  so,  without  know- 
ing what  the  jury  meant,  as  to  the  construc- 
tion put  upon  th^  libel.  Let  them  model  it  as 
lliey  will,  they  cannot  make  it  a  general  ver- 
dict of  guilty,  without  leaving  their  sense  apoq 


♦  Vaughaii,  75.    Roll's  Abr.  6M. 
t  Sec  Tol.  19,  p.  241. 


the  construction  unknown,  which  miist  nOOet- 
sarily  be  included  in  every  verdict  of  guilty. 

But  let  what  arguments  there  will  be  made 
for  thu  new-modelling  the  verdict  of  the  jury, 
there  is  one  superior  to  all  the  rest  against  it ; 
which  is,  that  the  defendant  would  be  thereby 
precluded  from  taking  the  sense  of  a  superior 
oourt  of  review  upon  the  verdict,  as  at  present 
formed .  If  the  defendant  is  found  guilty,  why' 
is  not  the  judgment  entered  as  it  is  found,  and 
the  sentence  of  the  Court  passed  upon  biro  ? 
It  will  then  appear,*  by  writ  of  error  to  the 
Lords,  what  this  verdict  Wat,  by  which  he  is 
said  to  be  convicted.  But  If  this  new-model- 
ling takes  place,  he  will  be  for  ever  deprived  of 
this  advantage*;  which  indeed  is  the  only 
reason  1  can  suggest  to  myself  for  the  attempt 
that-is  made  to  obtain  It.  For  if  it  is  a  general 
verdict  of  guilty,  I  say  again,  it  need  not  bo 
entered  otherwise  thau  it  is  fbund.  No  case 
can  be  produced;  where  the  words  of  a  generaf 
▼erdict  have  be^n  altered  to  make  room  for 
other  words.  They  would  indeed  be  worda 
different  from  the  meaning  of  the  ^ury :  in 
short,  if  it  is  not  a  verdict  of  conviction,  your 
lordship  will  not  alter  it  to  make  it  so  ;  and  if 
it  is,  let  it,  as  it  must,  be  entered  in  the  words 
wherein  it  is  found. 

Mr.  Lee  on  the  same  side.  It  is  an  absonf 
and  impossible  idea,  that  the  jury  sboold  con- 
vict that  man  of  a  libel,  whom  they  meant  to 
acquit  of  a  crime ;  and  this  meanin^^  is  plainly 
demonstrated  by  the  word  of  exclusion,  which 
they  have  introduced  into  their  verdict.  The 
jury  will  never  be  said  to  have  found  such  a 
verdict,  as  shews  their  intention  to  find  him 
guilty  of  the  charge  laid  in  the  ioformation. 
They  meant,  no  doubt,  to  have  Ibond  him  the 
printer  and  publisher  of  the  paper,  as  it  ap« 
peared  in  the  Public  Advertiser,  and  not  aa 
coupled  with  all  those  heavy  charges  and  in- 
nuendoes, as'  described  in  the  information. 
There  are  strong  cases  in  the  law  to  tirove,  that 
a  partial  finding  is  insufficient.  IVnere  a  mai\ 
was  charged  with  an  intrusion  into  a  house  and 
lands,  and  the  jury  only  found  the  intrusion 
into  the  lands,  the  verdict  was  declared  to  b^ 
wholly  void.f  But  in  this  case,  let  the  finding 
of  the  jury  be  what  it  will,  it  is  impossible  for 
the  Court  to  alter  it ;  for  it  is  most  decisively 
laid  down,  in  books  of  the  greatest  authority^ 
that  the  Court  cannot  amend  a  general  v^ic| 
ID  a  criminal  matter. 

On  the  Fart  oftht  Caown. 

Solicitor  General  (Af r.  Thnrlow).  I  l^ppiir 
no  rule,  or  case  in  law,  by  which  the  silence  ^if 

*  Becaose  the  alteration  will  not  appeal: 
opon  the  record ;  and  by  some  strange  oonsti-* 
tution  in  the  jurisprudence  of  this  eountryi  no 
court  of  review  can  take  notice  of  the  misooa* 
duct  of  judges  in  making  such  aheratioM,*-- 

Lond.  Mui, Tiiis,  1  suppose^   alludea  to 

lord  Mansfield's  directing  the  information 
against  Wilkes  to  be  amended,  sm  fol.  19,  p. 
1075.  t  f  Leonardi  S96. 
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•  jury  upon  any  fict,  tbat  tboold  be  made  a 
part  of  their  ▼erdict,  nnat  be  comlnied  to  im* 
ply  the  aoqoittal  of  any  defendant.  On  the 
contrary,  tliere  is  antborily  in  the  law  upon  the 
▼ery  case  of  a  libel,  where  a  partial  finding  of 
the  jury  was  held  sufficient.  A  charge  was 
brought  for  the  writings  collecting,  and  print- 
ing a  number  of  balladtji,  and  thereby  forming 
a  Ubel  upon  the  king.  The  jury  found  the  de- 
lendant  guilty  ouly'of  the  printing;  and  this 
▼erdict  was  allowed  to  be  good  upon  the  issue. 
Vhererer  the  jury  shall  have  omitted  a  matter 
of  fact,  the  Court  will  not  intend  that  fact; 
neither  will  they  conclude  the  defendant  inno- 
cent,  because  the  iury  have  not  said  that  he  is 
•o ;  but  they  will  then  order  a  new  jury  to  come 
and  tr^  the  cause  again. 

If  It  is  said  that  the  jury  meant  to  ezdnde 
%  eonclnsion  of  law,  that  were  monstrous.  To 
say  that  the  jury  found  the  fact  of  publishing 
the  paper,  as  chaiged  in  the  mlbrmation,  but 
that  they  denied  the  interpretation  of  the  law 
upon  it,  were  bringing  them  wholly  out  df  their 
province ;  for  they  m  only  judges  of  fact,  and 
with  the  Ulw  they  have  nothmg  to  do;  If  the 
jury  are  said  to  hare  found  the  publication  of 
some  other  paper  than  that  as  charged  in  the. 
information,  it  is  saying  that  they  have  found 
n  fact,  which  they  are  not  charged  to  enquire 
into.  This  were  making  them  to  have  done 
more  absurdly  than  they  have ;  and  what  they 
have  manifestly  no  right  to  do.  Their  words 
must  necessarily  lie  referred  to  something ;  but 
why  substitute  a  subject  out  of  the  information  ? 
For  if  they  have  found  that  the  defendant  only 
printed  and  published  the  libel  charged  in  the 
uformation,  tliey  have  found  what  will  ever  be 
enough  to  convict.  The  jury  cannot  prevent 
the  judgment  of  law  from  passing  upon  the 
facts,  which  men  are  found  to  have  committed. 

The  jury  are  to  inquire  into  a  fact  as  chaiged 
in  the  information ;  and  the  short  answer  they 
give  in  the  words  guilty  or  not  guilty,  must  m 
referred  to  that  partleidar  charge ;  otherwise 
they  say  nothing. 

It  is  not  necessary  for  me  to  contend,  that 
anyTaets  shall  be  supplied  by  innuendo  in  the 
finding  of  a  jury ;  but  if  the  lury  meant  to  ex- 
clude a  condusion  of  law,  I  dare  say  your  lord- 
ships will  not  attend  to  it;  for  when  a  jury  has 
found  auffident  facts  to  support  some  verdict 
in  the  cause,  they  cannot  go  further,  and  find 
m  wrbng  conclusion  of  law.  When  the  jurv 
have  found  sufficient  matter  of  fact,  your  lord- 
•hips  will  supply  the  matter  of  law ;  as  was 
deto'miDed  in  the^sase  of  lord  Paget;  where, 
in  the  question  of  a  fraudulent  conveyance,  the 
jury  having  found  aufficient  apecial  matter,  the 
Court  inferred  the  conclusion  of  law,  tbat  the 
conveyance  was  fraudulent,  though  the  jury 
bad  not  expressly  found  the  fraud.*  However, 
in  this  case,  the  jury  have  expressly  found 
some  guUt ;  and  it  is  now  beconse  the  province 
of  this  court,  to  say  what  that  guilt  amounts  to. 

Mr.  Morton,    The  subject  for  the  jury  to 

*  Moore,  194.    Dyer,  sas. 
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have  enauired  into,  was  the  applicatioQ  of  this 
libel  to  the  person,  upon  whom  it  is  cfaatged  in 
the  information  to  have  been  made.  I  coofiesi 
that  the  matter  here  charged  would  not  be  li- 
bellous, if  it  affected  any  body  else  than  the 
king.  The  jury  have  found  the  fact  of  print- 
ing and  pufiisbing  only;  and  thai  was  the 
only  thing  they  had  to  find.  For  what  is  the 
crime  charged  ?  It  is  the  printing  and  poblisb- 
ing  the  matter,  and  things  contained  in  the  m- 
formation.  Upon  which  the  jury  eeeoi  to  me 
to  have  said,  that  he  is  only  guilty  of  priotiag 
and  publishing  the  paper  changed  in  the  infor- 
mation (for  that  is  all  we  have  to  add) ;  and 
this  is  the  same  as  if  they  found  hiin  guilty 
^1 


Mr.  Wallace.  The  verdict  is  full,  and  re- 
<|nires  no  mtendmeot.  The  charge  ia  for  print- 
ing and  publishing  a  libel;  the  dbfendaot  aayi 
he  is  not  guilty  of  the  charge:  the  jurj,  being 
asked,  they  say  he  is  guilty ;  that  ia,  ooly  «i 
printing  and  pnUbhlng;  which  is  the  sama 
thing  as  finding  him  guUty  generally. 

It  would  have  been  material  if  the  jufy  had 
excluded  in  this  verdict  the  allusions  nude  frs« 
the  paper  in  question  to  the  libel  in  the  tafsr- 
mation.  As  to  the  djection,  that  they  havt 
not  found  the  intention,  that  will. avail  as  littls 
now  as  it  did  before  in  the  case  of  the  Kia^ 
and  Beare.*  It  was  objected  there  also,  tbat 
the  jury  had  only  found  part  of  the  chargp, 
and  that  so  much  as  they  found  did  not  ii^ 
any  illegal  act ;  for  that  there  are  eases  is 
which  it  may  be  lawful  to  write  a  libel,  as  for 
a  clerk  drawing  an  indictment,  or  a  stadent 
taking  notes  in  court:  but  the  Chief  Justice 
said,  their  finding  such  a  fact  in  the  case  of  an 
information  muat  necessarily  infer  a  crisse. 

Mr.  Dunning,  Verdicts  are  not  to  be  ca- 
tered in  any  case  in  the  precise  words  the  jury 
give  them;  nor  are  they  so.  Something  m 
always  to  be  added.  Had  the  word  *  ooIt* 
been  omitted,  there  is  no  doubt  the  rerdict  la 
this  case  would  have  been  competent  ;*  for  the 
clerk  would  have  added,  *  the  matters  charged 
in  the  information.'  Let  those  words  be  s^ 
added,  and  the  insertkm  of  the  word  *  onlj*  wil 
make  no  difference. 

All  the  books  ame,  that  the  jury  maj,  ia 
these  instances,  ti£e  the  law  and  taot  together, 
and  give  a  general  Terdict.  Thia  I  know  bas 
been  disputed ;  but  whether  diipotahle  or  nst, 
is  another  matter.  However  it  has  not  yet 
been  insisted,  that  juries  ought  lo  take  this 
upon  them ;  nor  will  I  intimate  my  own  opi- 
nion upon  it. 

In  this  case  at  least  the  jary  have  not  taken 
upon  them  to  decide  the  law.  They  haTe  said, 
that  the  defendant  is  guilty  of  printing  and 
publishing  a  certain  paper ;  but  wliether  tboe 
IS  any  guilt  in  that,  or  what  degree  of  ffnik, 

they  do  not  chuse  to  determine ;  they  leave 

^  -----  —  ,—  ^-,j--,  f  -,  — 

*  See  this  case  considered  much  at  large  ia 
*  Another  Letter  to  Mr.  Almon.'  The  ease  ii 
reported  in  Lord  Raymond,  Caitbew,  19  Med. 
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iBt  to  Others;  for  tbeir  own  pait«  they  heg  to 
i  excoMd.  It  beiii^  thes  at  best  a  mtler  of 
ispute,  whether  the  jury  sbookl  deeide  upon 
le  law  or  not,  and  as  they  hare  not  done  so 
rpressly  here,  why  should  they,  by  inference, 
e  concluded  to  ha? e  done  so,  in  determintng 
le  paper  not  to  be  a  libel,  upon  those  perils  to 
hicb  they  will  be  thereby  subjected. 

As  to  the  oli^tlon,  that  the  alteration  will 
at  appear  upon  the  record,  when  remo? ed  by 
rror  into  another  court ;  this  goes  no  further 
lao  in  erery  other  case,  when  the  court  or 
lerk  add  words  to  ^e  general  finding  of  juries, 
(esides,  this  is  a  matter  of  fact,  whether  the 
iry  ha?e  found  the  defendant  guilty,  or  not ; 
Dd  no  matter  of  fact  is  subject  to  auy  rerisal 
y  error.  Upon  the  whole,  1  am  satisfied,  that 
le  meaning  of  the  jury  was  to  find  the  fact ; 
nd  whether  libel  or  not,  to  lea? e  to  the  deter- 
[ii nation  of  the  Court. 

Mr.  Walker.  As  to  the  objection,  that  the 
iry  have  not  found  the  intention,  it  is  mani- 
»t,  that  if  the  jury  find  the  fact,  the?  must 
nd  the  design  with  which  it  is  done;  for  the 
efendant  is  a  free  agent,  and  therefore  an- 
vrerable  for  the  legal  consequences  of  his  own 
ct. 

Mr.  Seri^ant  Glynn  in  reply.  It  seems  to 
e  allowed  by  all  the  counsel  for  the  prosecu- 
ion,  that  tlie  verdict,  as  it  stands  at  present, 
eqnires  tome  kind  of  amendment ;  without 
rbtch  no  judgment  can  he  gi? en  upon  it.  I 
«g  leare  to  say,  if  such  words  were  to  be  add- 
i^t  as  the  gentlemen  on  the  other  side  would 
rish  to  annex  to  the  words  found,  such  addi- 
ioa  wouM  flatly  contradict  the  obvious  spirit 
od  meaning,  as  well  as  letter  of  the  text,  and 
naketlie  whole  auch  a  jumble  of  contradiction 
ind  nonsense,  that  no  judgment  could  ponihiy 
le  gifen  upon  it.  Mr.  Dunning  says,  no  ver- 
lictcan  ever  be  entered  in  the  mere  words  of 
be  jury,  without  adding  something.  1  con- 
ess  it:  but  what  is  that  something,  and  who 
nakes  the  addition  ?  To  the  bare  words  « guilty' 
ir  •  not  guilty'  is  added,  <  of  the  matters  and 

things  charged  in  the  information'  in  such 
brmal  words  as  paraphrase  the  clear  indisput- 
ible  finding  of  the  jury,  without,  in  the  small- 
st  degree,  impairing,  amplifying,  or  altering 
be  sense.  This  entry  or  addition  is  made  ^y 
be  clerk;  and  auch  an  addition,  should  the 
•lerk  neglect  to  make  it,  the  Court  will  after- 
wards supply,  as  a  mere  clerical  omission.  But 
t  is  one  thmg  to  correct  the  misukes  of  the 
>ffioer  or  clerk,  and  another 'to  supply  the  in- 
eotional  omission  of  the  jury.  When  the  jury 
ving  in  a  common  verdict,  the  dcrk  enters  it 
n  the  common  form ;  but  the  clerk  has  no 
ight  to  expunge,  or  erase,  or  alter  the  words 
w  the  jury,  when  they  have  not  found  them  in 
be  common  way ;  and  I  affirm,  that  the  Court 
lis  no  more  power  to  supply  such  an  omission 
» the  jury  than  the  derk.  The  venlict  of  the 
07  is  not  at  all  altered  or  impeached  by  sup- 
^■^(og  clerical  defecU;  but  in  this  case,  the 
«Qw  of  the  jury,  not  of  the  derk,  thererdict 
»«lf  would  be  matfrially  and  esaentially  af- 
* 


lected  and  chaneed  by  the  alteration  proposed 
to  be  made  by  the  Court. 

It  has  been  said  too,  that  the  jury  meant  to 
find  the  fiict  specially,  or  to  bring  in  a  spedal 
▼erdict,  but  is  it  a  fair  inference  from  the  words 
that  they  meant  to  do  ao  ?|  It  is  well  known, 
that  tn  a  special  verdict  all  the  facU  must  be 
found,  and  it  must  conclude  with  desiring  the 
advice  and  opinion  of  the  Court  upon  the  whole: 
is  this  verdict  so  drcumstanced  r  Do  the  jury 
here  ask  any  question  of  the  Court,  or  crave 
its  assistance  to  guide  them?^  Hut  if  it  were  a 
spedal  Terdict,  the  Court  could  only  determme 
upon  what  waa  expressly  found,  and  not  upon 
intendments  and  constructions  of  thdr  own 
raising.  However,  we  beg  leave  to  insist  that 
this  was  not  meant  as  a  general  verdict,  and 
that  the  jury  understood  it  to  be  a  verdict  of  ac- 
quittal ;  for,  in  a  general  verdict,  they  decide 
upon  the  whole  of  the  case,  and  upon  what 
they  are  silent,  they  acquit  the  defendant ;  by 
saymg  nothing  of  the  paper,  therefore,  thejr 
find  it  no  libd.  Were  1  to  admit  the  crimina- 
lity of  the  paper  to  be  a  question  of  law,  it  is 
surdy  such  a  question  as  is  comprised  in  the 
issue  which  they  must  necessarily  take  into 
thdr  oondderation  when  they  give  a  jreneral 
verdict.  Whatever  they  have  notdeddeo  npon, 
they  have  certainly  ne^tived.  Had  they  meant 
to  ease  thdr  own  minds  as  to  the  law,  they 
could  have  done  it  in  no  other  way,  than  by 
finding  specially.  This  is  the  same  case  as 
that  of  Elizabeth  Canning,'!-  and  of  Pton  and 
Mead.}  There  the  jury  used  the  word  *  guilty/ 
and  yet  excluded  the  crime.§  Let  us  suppose, 
for  argument  sake,  that  the  jury  had  thought, 
there  wa^  some  degree  of  suilt  in  what  they 
said,  and  yet  negatived  all  tSe  crime  by  some 
subsequent  word:  the  verdict  would  then  have 
been  contradictory  and  repugnant  to  itself,  and 
there  must  have  been  a  new  trial.  Printing 
and  publishing  are  not  the  only  things  given  in 
char^  to  the  jury ;  the  construction  is  like- 
wise in  thdr  charge;  and  by  using  the  word 
*only,*  they  have  excluded  ibis  part  of  that 
charge. 

The  counsel  for  the  crown  have  confounded 
the  cases  of  general  with  those  of  spedal  ver- 
dicts. Blackenme's  case  was  a  special  verdict. 
The  conclusion  there,  that  the  blow  was  feh>* 
niouB,  was  apparent  from  the  facts,  which 
were  found.  The  case  of  the  King  and  Beare 
was  very  distinguishable  from  the  present ;  nor 
is  there  any  case,  where,  in  a  general  verdict. 


*  Non  tali  auxilio.    Lf>nd.  Mus, 
See  vol.  19,  p.  669.        (  Vol.  6, 1 


Ml. 


t  »ee  vol.  19,  p.  669.  I  vol.  6,  p.  < 
§  See,  also,  the  duke  of  NewcaHle^s 
diet  in  the  duchess  of  Kioffston's  Case,  p.  695, 
•f  this  Volume.  In  a  trial  for  forgery  just 
now  had  before  Mr.  Baron  Wood,  at  York, 
Summer  Assizes  1813,  the  jury  at  first  brought 
in  the  verdict  **  Guilty  of  uttering  the  forged 
noles>hut  without  knowing  them  to  be  forged." 
As  to  '*  guilty  of  publishing  only,**  see  in  this 
Collection  Hhe  great  Case  of  the  dean  of  St. 
Asaph,  at  Salop,  a.n.  1784. 
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the  jury  can  be  supposed  to  refer  any  tnaUers 
to  the  Court.  They  have  found,  as  their  |fe- 
,neral  verdict,  that  the  defendant  is  i^uilty  of 
nothing  more  than  of  printing  and  publishing ; 
and  by  the  word  *  on(yr,'  applied  to  these  acts, 
they  have  qualified  and  restrained  that  use  of 
.the  word  '  guilty.'  They  have  found  the  de- 
fendant guiliv  only  of  a  part  of  the  charge ; 
and  for  the  addition  or  alteration  which  are  now 
wanted  to  be  made  to  the  finding,  the  case  be- 
.oomes  quite  new  and  singular;  because  there 
is  no  instance  of  a  verdict  haviug  been  entered 
contrary  to  the  findingof  a  jury,  excepting  in 
mere  clerical  nnistakes.  To  say  that  the  entry 
ought  to  be  guilty  generally,  because,  if  the 
iory  had  not  so  intended,  the^  would  have 
brought  in  their  verdict  Not  Gudtv,  would  be 
•t  hot,  putting  a  sense  upon  doubtful  words, 
.  which,  it  any  explanation  was  necessary,  ouffht 
to  have  been  explained  at  the  time  the  verdict 
was  given ;  but  it  comes  too  late  to  be  fulmitted 
,&ow.  If  a  meaning  odust  be  put  by  the  Court 
upon  these  words,  the  most  obvious  one  is  that 
f  Of  aoqoittal.  If  we  are  to  ffo  oat  of  the  words 
for  a  meaning,  resort  to  the  affidavits  of  the 
jurymen,  tfthere  is, no  meaning  in  them,  it 
IS  an  insufficient  verdict,  and  there  most  be  a 
new  trial.  But  if  the  Terdict  appears,  ever  so 
unmeaning  to  your  lordships,  you  cannot  now 
mmend  it,  Mcalise  you  have  nothing  to  amend 
it  by ;  as  has  sometimes  been  done  by  notes 
taken  at  the  trial,  to  correct  the  misprision  of 
the  derk.  Nor  can  yon  now  give  a  contra- 
diction to  the  jury,  by  saying  they  meant  to 
find  the  whole,  when  the^  declare  they  mean 
'something  short  of  it.  ifit  is  a  good  and  suffi- 
cient verdict,  it  need  not  to  be  altered  at  all ;  if 

•  there  is  any  thing  more  than  clerical  defects  in 
it,  it  ought  not  to  be  altered.  In  the  one  case 
m%  are  entitled  to  an  acquittal ;  in  the  other,  to 

•  new  trial. 

Lord  Mantfield^  Though  the  Court  will  not 
yet  determine  whether  the  affidavit  of  any  of 
ibe  jury  may  be  read  in  this  cause,  yet  I  have 
perttiitted  one  to  be  read  a  little  by  way  of 
stating  it;*  and  I  there  find,  that  the  appfica- 

"»  This  was  the  affidavit  of  William  Sibley, 
baker.  London  Mut,  Upon  this  passage  of 
lord  Mansfield's  judgment,  the  author  of*  Ano- 
ther Letter  to  Af  r.  Almon,'  pp.  84  ei  seq,  is 
Tiry  severe;  and  in  another  place  (p.  67),  be 
thos  writes  conoeraing  the  affidavits  of  jury- 


**  The  permission  to  a  jury  to  rectify  or  alter 
their  own  finding,  or  to  declare  agamst  it  by 
affidavit,  after  they  have  once  been  at  large  and 
mixed  with  the  world,  wouki  be  of  the  most 
dangsrous  eoosequcnce;  it  has  rarely  been 
AskM,  and  ought  never  to  be  granted :  the  idea 
is  novel,  and  contrary  to  the  nindamental  prin- 
ciples both  of  law  and  policy.  And  a  late 
transaction  forces  me  to  add  farther  the  appli- 
cation to  jnrors,  after  being  discharged,  to  bear 
.|ifivately  and  tie  parte  other  evklenoe,  ami  to 
malEt  amdavits  m  conscquettoe  thereof,  either 
to  ator  the  whole  fr  any  part  of  their  verdkit, 


tion  of  the  innendoes  is  not  denied  r  odIj  tiie 
criminal  construction  pat  upon  the  paper  in  the 
information.  To  have  denied  the  one  would 
have  been  very  material ;  with  the  other  they 
have  nothing  to  do.  In  that  case,  there  woiiM 
be  no  proof  to  them  of  the  paper,  as  charged  in 
the  information.     But  if  the  jury  find,  tlMt  the 

or  to  explain  it  or  to  add  to  it,  or  to^xpress  a 
sorrow  for  having  given  it,  is  infamous,  and 
the  greatest  inlet  to  iniquity,  eorruptioD,  per- 
jury and  injustice,  that  can  be  devised ;  aad 
therefore  those  who  make  sudi  applicattosa, 
when  discovered,  should  be  prosecuted  at  the 
public  expence,  fined  and  branded  for  ever. 
Bvery  practice  of  this  sort  tends  to  leaaen  the 
force  and  effect  of  the  pubUc  judicature  of  the 
country,  and  counieracfs  the  guards  with 
which  the  law,  for  wise  reasons,  has  beset 
juries,  by  having  them  shut  up  imoiediately 
after  being  sworn,  and  no  person  whatever  ad- 
mitted to  speak  to  them,  lest  some  popular  talk 
or  external  influence,  some  clandestine  bias  or 
partial  representation,  or  intrea^  should  take 
place.  Whenever  any  thing  of  the  kiud  Ims 
m  fact  happened,  for  want  of  the  bailifis  and 
parties'  constant  observation,  it  has,  if  made  ap> 
pear,  been  deemed  to  contaminate  their  verdkt, 
so  as  to  set  it  aside.  All  the  jurors  aweartag 
that  nothing  had  passed  relative  to  the  came 
would  not  uphold  it.  Thoae  who  set  about  a 
private  examination,  especially  of  one  side,  after 
a  public  trial  had,  in  order  to  staler  a  ju^, 
and  to  render  them  dissatisfied  with  tlieir  ver- 
dict, act  in  the  grossest  defiance  of  tlie  law, 
and  with  tljie  most  audacwus  contempt  of  the 
Court  they  intend  to  affect  or  influenoe  by  it 
it  is  embracery  and  tampering  with  jurocs  ia 
order  to  defeat  their  own  verdict.  Even  if 
9i\er  the  jury  be  awom  and  gone  from  tlie  bar, 
they  send  for  a  witness  to  repeat  his  evtdcace 
that  he  gave  openly  in  court,  who  does  it  ac- 
cordingly, and  this  appear  by  examinatioa  ia 
court,  and  indorsed  upon  the  record,  or  poatea, 
it  will  avoid  the  verdict.'' 

See  as  to  affidavits  of  jurymen  vol.  19,  pp. 
669,  675, 684,  el  seq. 

In  the  Caae  of  Edmund  Thirkell,  Trie. 
5  Geo.  3,  where  the  defendant  had  been  csa- 
victed  of  a  misdemeanor,  and  afterwarda  eight 
of  the  jury  aigned  a  paper  in  his  favour,  iab- 
mating  their  disapprobation  of  the'  vcrdKt 
which  they  themselves  had  given,  lord  i 
field,  and  Wilmot,  Just,  ooncorred  in  ex 
mg  great  dislike  of  such  representationa'nade 
by  jurymen  after  the  time  of  deliveriu^  their 
verdict.  Lord  Mansfield  said,  *«  It  might  be 
of  very  bad  consequence  to  listen  to  such  anb- 
saquent  representations,  contrarv  to  vkat  lhc;v 
had  before  foand  upon  their  oaths,  and  whidi 
might  be  obtained  by  improper  applioatioBS 
subsequently  made  to  them."  And  Mr.  Jost- 
Wilmot  thought  they  ought  to  be  totally  ^i- 
resnnlBd.    3  Burr.  1696. 

For  more  concerning  jorymen'a  affidavils, 
see  the  cases  cited  in  the  Note  to  Hai«  «.  Cave, 
X  Strange,  6^  Mr.  Nolan's  editkiu. 


9IS]  on  ah  I^fifrmaiionjbr  pubUsking  a  Libel. 

defeodait  published  al  aU,  they  (idd  the  paper, 
as  cbargea  in  the  informatioa,  for  thai  is  their 
pnly  epquiry.  1  take  it  from  the  affidavit, 
Fhicb  haa  been  stated,  that  it  does  not  appear, 
ivbether  the  jury  meant  ta  say^  that  the  paper 
is  no  Uhel ;  it'  they  had  the  lea^  doqbt,  whe- 
tber  the  innuenddea  were  properly  supplied, 
there  should  be  a  new  trial*  I  did  pot  lea.Fe  it 
|o  the  jury,  wheth^  the  paper  was  innocent  or 
iiot^  1  nerer  do.  1  sumiped  up  to  them»  as  I 
always  hafe  done  in  similar  cases,  that,  if 
^hey  were  not  satisfied  of  the  fa(H  4»f  publica- 
tion, or  had  a  doubt  of  the  application  of  any 
of  the  words  in  the  information  to-tbe  blanks  in 
the  letter,  .they  mUst  acquit  the  defendant. 
But  I  told  them  also,  that  whether  the  paper 
vss  criminal  or  innocent,  was  to  th^m  a  sub- 
ject of  indifference ;  because,  if  innocent,  judg- 
ment would  be  arrested  in  this  court.  Here 
the  jury  did  not  mean  to  find  the  malice  of  the 
defendant,  because  it  was  not  within  their  en- 
quiry ;  nor  did  they  mean  to  exclude  it,  be  • 
cause  it  was  not  within  their  power  to  exchide 
H  legal  deduction.* 

There  may  be  something  of  a  distinction  in 
the  books  about  amendiogf  a  verdict  in  civil 
and  iAaortminal.case.  But  it  is  a  mistake; 
and  there  is  nothinff  in  it.  In  the  case  of  Gib- 
son for  forgery,  all  the  judges  were  of  opinion, 
that  where  the  officer  had  drawn  up  the  verdict 
contrary  to  the  finding  of  the  jury,  it  mii^ht  be 
amended.f    There  is  a  case  of  this  sort  in  tlie 

fear  books,  as  early  as  the  3i*d  of  Richard  3, 
forget  the  page,  as  I  speak  only  from  the 
memory  of  my  reading.  This  is  the  only  way 
oi  altering  a  verdict  either  in  a  criminal  or  a 
civil  case.  There  is,  indeed,  a  sound  distino- 
tioD,  which  holds  in  the  pleadings ;  for  those 
cannot  be  amended  in  criminal  matters. 

Whatever  may  be  the  inolination  of  my  opt- 
nioB  in  this  case,  it  is  too  late  to  have  any  ef- 
fects from  it  in  this  term  % ;  therefore  let  it 
atand  over  tq  the  next. 

AzioHy  Just.  The  jury  are  elected,  tried, 
and  sworn,  to  determine  concerning  the  mat* 
tera  contained  in  the  informations,  therefore  if 
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thev*  fixMl~  any  fact  of  publication,  they  must 
find,  not  the  simple  fact  of[  publishing  that 
Public  Advertiser,  sold  at  the  ^  defendant'a 
bouse,  but  that  very  libel  charged  in  the  in- 
formation. * 
The  Court  will  advise. 


*  ^*Such  kind  of  |«asoning  in  an  answer 
would,  as  my  lord  Mansfield  knows,  be  called, 
in  the  Court  of  Chancery,  fencing  with  the 
question.  It  is  answering  with  a  reference  to 
another  thing  on  the  truth  and  falshood  of 
which  its  own  must  respectively  depend,  and 
therefore  is  deemed  no  answer  at  all.''  Ano- 
ther  Letter  to  Mr.  Almon,  p.  63. 

f  This  was  a  special  verdict,  and  only  made 
Jigreeable  to  the  fiict. — Land,  Mus, 

X  This  might  be  so,  if  his  lordship's  opinion 
was  against  the  defendant ;  not  so,  if  other- 
waae ;  therefore  if  lord  Mansfield  had  not  al- 
ready said  enough,  it  were  sufficiently  manifest 
wliat  that  opinion  if:  as  lord  Mausfield  re- 
ceived this  verdict,  he  is  indeed  contending 
here  for  bia  own  credit  as  a  judge. — Lond, 
Jtfia.— -The  opinion  which  lord  Mansfield 
finally  delivered  did  not  verify  the  anticipatiod 
0'  thia  nota^ 
VOL.  XX. 


ThefoUowing  is  Sir  James  BurrowU  Report 
(^  this  Case : 

Rex  versits  WooDFALL.f 

This  cause  first  came  before  the  Court,  oo 
Friday  22nd  June,  17T0. 

l^r.  Lee  then  moved,  on  behalf  of  the  de* 
fendant,  to  stay  the  entering  up  judgment 
against  him,  upon  the  verdict  found  in  this 
cause. 

A  cross-motion  was  made  at  the  same  time, 
by  the  counsel  for  thecniwn,forlhe  defendant 
to  shew  cause  why  the  verdict  should  not  be 
entered  according  to  the  legal  import  of  the 
fio'ling  of  the  jury. 

It  was  an  information  against  the  (defendant, 
by  the  Attorney  General,  for  printing  and  pub- 
lishing in  the  Public  Advertiser,  a  seditious 
lib^l  signed  Junius.  Upon  tlie  trial,  the  jury 
found  him  guilty  of  the  printing  and  puUish* 
intr,  only. 

The  Court  granted  rules  to  shew  cause, 
upon  each  of  these  two  adverse  motions  ;  and 
ordered  them  both  to  be  brought  on  upon  the 
same  day. 

Accordingly,  on  Tuesday,  Sd  Jnly,  17rO, 
cause  was  reciprocally  sheivn,  on  e^ch. 

Serjeant  Glynn  and  Mr.  Lee  argued  for  the 
defendant:  Mr.  Thurlow,  (solicitor  general,) 
Mr.  Mortod,  Mr.  Wallace,  Mr.  Dunning,  and 
Mr.  Walker,  for  the  crown. 

On  the  part  of  the  defendant,  it  was  insisted 
that  the  verdict,  as  found,  did  not  amount  to 
find  Mr.  Woodfall  guilty  of  the  char^  in  the 
information  ;  but  rather  to  acquit  him  of  it. 
For,  he  is  charged  with  printing  and  publish* 
ing  this  aa  a  libel,  with  a  malicious  and  crimi- 
nal intention :  but  the  jury  find  him  gfuilty  of 
printing  and  publishing,  only.*  Whatever  the 
jury  do  not  find  implies  a  negative :  but  thia 
goes  further ;  it  says  expressly,  that  they  find 
this,  and  this  only. 

A  criminal  motive  goes  to  the  constructioQ 
of  the  offence :  a  criminal  intentk>n  la  its  es- 
sence.   And  this  the  jury  have  negatived. 

*  See  in  "  Another  Letter  to  Mr.  Almon," 
&c.  p.  100,  some  observations  upon  this  opi- 
nion. The  «*  Card,"  No.  84,  of  the  miscella-* 
aeons  letters  of  Junius,  inserted  in  Mr.  G. 
Woodfall's  edition,  vol.  3,  p.  308,  seems  to  be 
addressed  to  Mr«  Justice  Aston. 

f  I  have  seen,  in  the  handwriting  of  the  late 
Mr.  Serjeant  Hill,  the  following  note  to  thia 
case  of  Woodfall :  *'  It  is  well  known  lord 
Mansfield  went  great  lengths  in  support  of  hia 
own  opi9ion  always,  and  in  this  point  particu- 
larly, and  indeed  all  otliers  that,  lessen  thsf 
rights  of  jnriea.''— See,  alsO|  pp.  444|  4^5. 
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Tbey  are  judges  of  law  and  fact,  as  fkr  as 
law  is  involf  ed  in  fact  Tbey  may  take  this 
upon  them :  and  here  they  have  done  so. 
Tbey  meant  to  acquit  him  ot  all  criminal  in* 
tentioD :  and  one  of  the  jurymen  has  made  an 
affidavit,  '*  That  he  meant  to  acquit  him  of  all 
criminal  construction :  and  if  he  nail  thought 
that  that  could  not  haye  been  thus  done,  he 
would  hare  acquitted  him."  Therefore  this 
cannot  be  considered  as  a  verdict  of  conviction 
by  twelve  jurymen.  A  verdict  ought  to  be 
found  clearly,  fully,  and  distinctly :  it  cannot 
be  supplied  by  inference;  neither  can  it  be 
amended  by  any  notes  of  the  associate,  in  a 
criminal  case.  1  Salk.  53.  Rex  v.  Bold.  1 
Balk.  47.    Rexv.  Keate. 

They  also  cited  Cro.  Jac  410.  Cook  r. 
Lane<lay ;  and  Yelverton,  106 ;  and  Drnry  v. 
J)ennis ;  2  Rolle's  Abridgment,  693.  Title, 
«*  Verdict,"  letter  S,  pL  5,  between  Bau^ h  and 
Philips,  referred  to  by  lord  chief  justice 
Vaughan  in  the  case  of  Rowe  r.  Huntragton, 
Vaughan,  75,  76.  who  there  says,  "That 
jfinding  the  point  in  issue,  by  way  of  argument, 
in  a  general  verdict,  is  never  permitted  ;  not 
though  the  argument  be  necessary  and  conclu* 
sive."  There  can  be  no  supply  by  intendment, 
in  any  case ;  qnuch  less  in  the  present,  where 
it  is  impossible  to  supply  the  verdict  by  intend- 
jnent,  because  nobody  can  know  what  the  jury 
did  intend,  or  by  what  rule,  or  upon  what  prin- 
ciple tbey  decided.;  unless  affidavits  from  the 
jurymen  were  allowed  to  be  read.  Another 
authority  that  tbey  cited,  was  the  case  of  Shel- 
ley V.  Alsop,  in  Yelverton,  77,  78,  which  was 

<^  a  6nding  of  the  assumpsit  by  foreign  implica- 
tion ;  *<  which  is  not  good,  (as  it  is  there  said) 
upon  any  general  issue:"  and  it  is  there  laid 
down,  **  that  the  jury  ought  to  give  their  ver- 
dict precisely  according  to  their  charge." 

They  insisted,  that  the  verdict  ought  to  re- 
main m  the  words  of  the  jury  ;  without  ex- 
punging any  of  their  words,  or  substituting 
olbeni  m  their  places,   or   controlling   them 

.  onder  any  pretence  of  legal  construction. 
They  ought  to  be  left  ss  they  sUnd  ;  that  the 
defendant  may  have  the  benefit  of  a  writ  of 
error  to  the  House  of  Lords,  if  the  opinwn  of 
Ibis  Court  should  be  against  him. 

They  hoped,  however,  that  the  present  find- 
ing would  be  esteemed  by  the  Court  to  amount 
to  an  acquittal  of  the  defendant. 

But,  if  the  Court  should  not  go  so  far  as  to 
bold  it  tantamount  to  an  acquittal,  there  ought, 
mt  least,  to  be  a  Venire  facias  de  novo.  It  cer- 
tainly is  not  a  conviction :  and  if  it  be  not  an 
acquittal,  it  can  be  no  more  than  an  imperfect 
.verdict.  And  if  a  verdict  be  imperfect,  there 
must  be  a  Venire  facias  de  novo.  Bnt  we 
hope  for  his  discbarge,  as  upou  a  verdict  of  not 
guilty. 

On  the  part  of  the  prosecution,  it  was  argued 
that  the  present  verdict  could  not  be  considered 
•s  a  verdict  of  not  guilty.  It  positively  and 
explicitly  finds  him  guilty  of  the  printing  and 
publishing :  and  it  does  notiniport  any  negation 
•f  his.  guilty  ai  to  t|ie  rept.    Tha  wocd  '*  only" 
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does  not  import  the  exclusion  of  any  thing  bat 
facts :  it  cannot  exclude  conclusion  of  law. 

It  is  certain  that  a  verdict  cannot  be  amended 
in  m.atters  of  fact :  but  it  may  be  perfected  io 
point  of  form.  The  officer  takes  bis  nola 
short :  but  the  necessary  finishlbg  of  the  sen- 
tence may  be  supplied.  The  substance  and 
matter  of  this  issue  is  safficiently  foond :  tha 
Court  may  order  it  into  a  |Mroper  form.  Tha 
law  here  implies  the  intention.  The  printing 
and  publishing  was  all  that  the  jury  were  to 
qnquire  about  This  verdict  is  not  imperfect , 
nor  is  there  any  need  of  aupplying  any  thing 
by  intendment.  The  intention  must  be  col- 
lected irom  the  libel  itself.  The  intention  is 
the  gist  of  the  offence.  The  verdict  ought  to 
be  entered  according  to  the  true  meaning  and 
intention  of  the  jury.  Something  is  aiwaya  to 
be  added  to  every  verdict :  the  entry  is  never 
in  the  very  identical  words  used  by  the  jury ; 
which  are  always  concise,  and  not  fall  aiid 
formal  enough  to  stand  supported  against  a 
writ  of  error. 

Whether  a  jury  may  or  may  pot  take  apoo 
themselves  to  jud^e  of  matters  of  law,  tbey 
must  at  least  do  it  at  their  peril.  But  hers 
they  have  not  done  it  at  all :  they  have  oot  de- 
termined, that  this  paper  is  not  libeHous.  So 
that  whether  they  may  at  their  peril  do  it,  or 
whether  they  may  not,  they  have  not  beia 
risked  that  peril.  The  import  of  their  verdid 
is  a  ^neral  finding  of  the  facts,  witboot  es- 
pressing  any  sense  of  their  own  upon  the  law. 

In  the  case  of  the  King  against  Beere,  re- 
ported in  13  Mod.  S18.  S  Salk.  217.  1  Lord 
Kaym.  414.  Carthew,  407,  and  Holt,  429, 
the  jury,  as  to  the  writing  and  collecting  of  the 
libels  only,  find  him  guilty,  prout  in  indictm-' 
tnento  supponitur :  and  as  to  all  other  things 
charged  in  the  indictment,  prater  Bcriptiontm 
tt  cmectionem^  they  find  him  not  guilty.  The 
charge  was  for  composing,  making,  writing, 
and  collecting  several  scandalous,  falae  and  se- 
ditious libels.  The  finding  was,  "  Quoad 
scriptionem  et  collectbnem  libellorum  in  indie- 
tamento  mentionat'  tantnm,quod  defeodcosest 
culpabilis  ;  et  quoad  totum  residuum  in  eodea 
indictamento  content*,  quod  defendens  non  est 
inde  culpabilis."  It  waa  bolden,  *'  That  Uie 
bare  writing  and  collecting  the  libelloaa  matter 
was  criminal ;"  and  <*  that  the  general  finding 
shall  be  taken  to  be  criminal."  And  Tortoo 
and  Rokeby  cited  some  cases  to  prove,  «« That 
the  writing  of  a  Ubel,  without  publtshiQg  it, 
was  punishable  by  indictment." 

They  also  cited  Moore,  194.  Dyer,  S6S. 
Hobart,  54.  Moore,  888.  S  Lev.  ill,  and, 
to  prove  that  the  word  **  only"  might  be  re- 
jected, 2  Saunders,  880.    Co.  Lit  SS7* 

Serjeant  Glynn  realied;  enforcing  the 
former  argument,  and  denying  that  the  case  of 


Beere,  or  other  cases  now  cited,  were  hke  the 
present  case. 

Lord  Mantfield,  It  is  much  too  late  in  this 
term,  for  any  thing  to  be  further  done  in  this 
cause,  with  any  effect.  Let  it  stand  over  is 
next  term.  Car.  JM^ 
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Tuaday^  Nov.  30,  1770. 

L.  C.  J.  Mantfield  deliTered  the  Opioion  of 
fbe  Coart : 

This  conies  before  the  Coart  upon  two  rules : 
The  fifvt  obtaioed  by  the  defendant  to  stay 
the  entering^  np  judgment  on  the  ferdict  lor 
this  cause.  The  second  obtained  by  the  At- 
torney General,  that  the  ferdict  may  be  entered 
accoraing  to  the  legal  import  of  the  finding  of 
the  jury.  The  last  rale  must,  from  the  nature  of 
it,  be  first  discussed,  because  the  ground  of  ar- 
gument upon  the  other  cannot  be  settled  till 
this  is  disposed  of.  Upon  this  role  it  is  neces* 
.Mry  to  report  the  trial. 

The  prosecution  is  an  information  a^nst 
the  defendant,  for  printing  and  publishing  a 
Jiliel  in  the  Public  Ad?ertiser,  signed  Junius. 
The  tenor  of  which  is  set  out  with  proper  aver- 
nents  as  to  the  meaning  of  the  libel,  the  sub- 
ject matter,  and  the  persons  concerning  which 
and  of  whom  it  speaks,  with  inuendoes  filling 
tip  all  the  blanks  and  the  usual  epithets. 

In  support  of  the  prosecution,  they  pro? ed 
by  Nathaniel  Crowder,  that  he  bought  the 
»aper  produced,  and  twelve  more,  from  Col- 
field,  the  defendant's  poblishery  in  the  defend- 
ant's publishing-room,  at  the  corner  of  Ivv- 
lane.  That  he  goes  often  there,  has  occasionally 
seen  the  printing-room,  and  has  had  papers  in  the 
printing-room.  They  read  the  paper  produced, 
and  the  tenor  agreed  with  the  information. 

George  Harris,  register  of  jpamphlets  and 
newspapers,  pro? ed,  that  the  defendant  by  him- 
self and  servants  paid  the  duty  for  adTertise- 
meots  in  the  Public  Advertiser ;  that  the  defend* 
ant  had  paid  himself,  and  all  the  payments  were 
in  his  account.  That  the  defendant  has  made 
the  usual  affidavit,  and  has  been  allowed  tlie 
•tamp-dnty  for  such  papers  as  were  unsold.  That 
the  auties  for  advertisements  in  the  paper  in 
question,  were  paid  by  the  defendant's  servant, 
and  the  receiot  given  on  the  defendant's  account. 

Wilfiam  Lee,  clerk  to  sir  John  Fielding, 
proved,  that  he  often  carried  advertisements  for 
the  Public  Advertiser,  to  thejdefendant's,  at  the 
comer  of  Ivy-  lane.  That  he  generall^'paid  ready 
money ;  that  he  has  seen  money  paid  to  the  de- 
fendant for  advertisements,  and  he  had  a  receipt 
from  the  defendant  signed  by  him  the  SOth  of 
November,  for  39/.  for  printing  adFertisements 
an  the  Public  Advertiser.  On  the  part  of  the  de- 
feudant  they  called  no  witnesses.  His  counsel 
objected  toeome  of  the  inuendoes,  but  they  prin- 
cipally applied  to  the  jury  to  acquit  the  defend* 
aoti  from  the  paper  being  innocent,  or  not  liable 
to  the  epithets  given  it  by  the  information  ;  or 
that  the  defendant's  intent  in  nnblishing  did  not 
deserve  the  epithets  in  the  inrormation. 

There  was  no  doubt  but  that  the  evidence,  if 
credited,  amounted  to  proof  ofprinting  and 
publishing  by  the  defendant.  There  mt^y  be 
cases  where  the  fact  proved  as  a  publication, 
may  be  justified  or  excused,  as  lawful  or  inno* 
cent ;  for  no  fact  which  is  not  criminal,  in  case 
^he  paper  be  a  libel,  can  amount  to  a  pnblica- 
fiooi  of  which  a  defendanl  oogbl  to  be  found 
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guilty.ftf J  Bot  no  question  of  that  kind  arose 
in  this  cause.  Therefore  I  directed  the  jury  to 
consider  whether  all  the  inuendoes,  and  all  the 
applications  to  matter  and  persons,  made  by  the 
information,  were,  in  their  judgment,  the  trne 
meaning  of  the  puper.  If  they  thought  other- 
wise, they  should  ac(|uit  the  defendant;  bot  if 
they  agreed  with  the  information,  and  believed 
the  evidence  as  to  the  publication,  they  should 
find  him  guilty.  If  the  jury  were  obliged  to 
find  whether  the  paper  was  a  libel,  or  whether 
it  was  a  libel  to  such  a  desrree  as  to  deserve  the 
epithets  given  it  by  the  information,  or  to  re- 

Jjuire  proof  of  the  express  intent  of  the  de- 
endant  in  printing  and  piiblishing,^ 6J  and  of 
its  being  malicious  to  such  a  degree  as  to  de- 
serve the  epithets  given  it  by  the  information — 
then  this  direction  was  wrong. 

In  support  of  it,  I  told  them,  as  1  have  from 
indispensible  duty  been  obliged  to  tell  ever^ 
jur;^,  upon  every  trial  of  this  kind,  to  the  fol» 
lowing  effect :  that  whether  the  paper  (mean- 
ing as  alleged  by  the  information)  was  in  law  a 
libel,  was  a  question  of  law  (c)  upon  the  face 
of  the  record  :  for  after  convictic#,  a  defendant 
may  move  in  arrest  of  judgment,  if  the  pa^r 
is  not  a  libel.  That  allthe  epithets  in  the  in- 
formation were  formal  inferences  of  law  from 


(a)  This  seems  to  be  somewhat  obscure. 

fb)  I  oonceiTe  that  they  might  either  re- 
quire such  proof  of  the  publisher's  intent,  or 
collect  it  by  inference  from  the  mere  fact  of 
publication,  as  they  should  think  fit ;  but  that 
certainly  they  ought  to  find  it. 

(c)  To  these  words  Mr.  Serj.  Hill,  in  hit 
copy  of  Barrow,  had  written  the  following  note. 
(See  the  but  edition  published  by  Messrs. 
Clarke.) 

'*  It  IS  a  questwn  of  scurrility  ;  and  bow  can 
that  be  a  question  of  law  f  By  St.  Westm.  Sd. 
13  Edw.  1,  c.  SO,  *  the  justices  shall  not  cooh 

Eel  the  jurors  to  give  a  general  verdict  in  assize, 
ut,  if  they  voluntarily  will,  let  the  verdict  ha 
admitted  suhzuopsriculo,*  This  statute,  as  ap« 
pears  in  8  Inst.  4S5,  extends  to  all  actions  and 
all  issues,  and  also  to  pleas  of  the  crown  at  the 
king's  suit. 

"  In  the  Trial  of  the  Seven  Bishops,  though 
the  Court  was  divided  in  their  opinion,  whether 
the  petition,  for  presenting  which  the  defend* 
ants  were  indicted,  as  for  making  and  publish' 
ing  a  libel,  did  in  law  amount  to  a  libel,  or  not. 

Set  [qu.  not]  one  of  the  four  judges  of  tha 
Ling's  Bench,  except  the  Chief  Justice,  ex- 
pressly asserted,  that  that  point  was  a  matter  of 
law,  and  therefore  to  be  determined  by  tha 
Court,  and  not  by  the  jury  ;  and  two  of  tha 
judges,  Tis.  Hollowky  and  Powell,  left  it  to  the 
jury  as  a  matter  to  he  determined  by  them,  and 
declared  to  them  their  reasons  for  thinking  it 
not  a  libel.  See  Foster  901,  203,  10  St.  Tr. 
App.  [56.]  (qu.  19a,  Owen's  Case,  see  it  in  this 
Collection  vol.  18,  p.  1903.)  Holt's  Ren.  683. 5 
Mod.  909.  Dyer  996.  Lamb.  Just  lib.  l,  o. 
13,  p.  177, 178.  ed.  1^83.  5  Mod.  306.  Gro. 
Car.  333.*' 
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the  prioHng  and  pMiBhing.(d)  That  do  proof 
of  express  malice  e?er  was  requiced,  and  is  in 
most  cases  impossible  to  be  gi?eD.  That  the 
verdict  finds  only  what  the  law  infers  from  the 
fact :  (e)  iherefore,  after  conviction,  a  defend* 
ant  may,  by  affidavit,  lessen  tlie  dejg^ree  of  bis 
l^ilt.  That  where  an  act  in  itself  indifferent, 
if  done  with  a  particular  intent,  becomes  cri* 
ninal,  there  the  intent  must  be  proved  and 
found;  but  where  the  act  is  in  itself  unlawful, 
Cf)  as  in  this  case,  the  proof  of  justification,  or 
excuse,  lies  on  the  defendant ;  and,  in  failure 
thereof,  the  law  implies  a  criminal  intentf  ^J 

The  jury  stayed  out  a  g^at  while,  many 
hours;  at  last  they  came  to  my  house ;  (the 
objection  of  its  being*  out  of  the  county  being 
cured  by  consent.)  In  answer  to  the  usual 
question  put  by  the  officer,  the  foreman  gave 
tbeir  verdict  in  these  words:  <^ Guilty  of  the 
printing  and  publishing  only."  Nothing  more 
passed. 

The  officer  has  entered  up  the  verdict  lite- 
rally, without  80  much  as  adding  the  usual 
words  of  reference  to  connect  the  verdict  with 
the  matter  to  which  it  related*. 

Upon  this,  the  two  rules  1  bare  stated  were 
moved  for. 

Upon  that  obtained  by  the  Attorney-General, 
the  affidavit  of  a  juror  was  offered  by  the  coun- 
sel for  the  defendant.  But  we  are  all  of  opi- 
nion that  it  cannot  be  received.  Where  there 
IS  a  doubt  upon  the  judges'  report,  as  to  what 
passed  at  the  time  of  bringing  in  the  verdict, 
Uiere  the  affidavfts  of  jurors,  or  by-standers, 
may  be  received  upon  a  motion  for  a  new  trial, 
or  to  rectify  a  mistake  in  the  minutes.  But 
on  affidavit  of  a  juror  never  can  be  read  as  to 
Vhat  he  then  ti^ought  or  intended. 

This  motion  consists  of  two  parts ;  lirst,  to 
fill  up  the  formal  words  of  reference ;  the  se- 
cond, to  omit  the  word  '  only.'  We  are  all  of 
opinion,  that  the  first  is  a  technical  omission  of 
tiie  clerk,  and  ought  to  be  set  right  As  to  the 
second,  that  the  word  *  only'  must  stand  in  the 
lerdict. 

There  is  no  p-ound  (from  any  thing  which 
passed)  to  explain  t\^e  sense  of  the  jury,  so  as 
that  the  officer  might  have  entered,  a  general 
terdictj  No  argument  can  l>e  urged  for  omit- 
ting the  word  *  only,'  which  does  not  prove 
that  it  cab  have  no  ^Rect,  though  inserted ; 
and  therefore  it  is  a  question  of  law  upon  the 
faco  of  the  Terdict.  The  defendant's  motion 
must  be  considered  upon  the  gronnd  of  the 
word  *  only.'  standing;  was  it  omitted,  there 
eould  be  no  doubt  -Guilty  of  printing  and  pub- 
lishing, where  thOre  <is  no  other  charge,  is 

(d)  Qu.  Are  they  not  rather  Inferences 
of  reason  which  the  jury  have!  a  right  ro 
make? 

(e)  This  appears  to  be  somewhat  obscure. 

(f)  Qu.  if  any  act,  even4he  voluntarily  put- 
ting another  man  to  death,  be  in  itself  unlaw- 
ful? 

(g)  Qu.  if  this  implication  lie  not  withib 
liie  proFittoe  of  the  jury  r 
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guilty  :  for  nothing  more  is  to  be  found  by  the 

In  the  case  of  the  King  and  Williams,  the 
jurv  found  the  defendant  guilty  of  printiog 
■and  publishing  the  North  Briton,  No.  46 ;  the 
clerk  entered  it  up  gutky,  and  no  objectioa 
was  ever  inade.  Where  there  are  more  cfaargti 
than  one,  guilty  of  some  only  Is  an  acquittal 
as  to  the  rest.  But  in  this  information  there  ii 
no  charge  except  for  printing  and  publishioff. 
Clearly  there  can  he  no  Judgment  ol  aoqoittaT; 
because  the  fact  found  b^  &e  jury  is  the  very 
crime  they  Were  to  ity.(i)  The  only  qoestioi 
is,  Whether,  by  any  possibility,  the  word  *  ool/ 
can  have  a  meaning  which  would  affect  orooa- 
tradict  the  verdict. 

That  the  law,  aa  to  the  subject  matter  af  the 
verdict,  is  as  I. have  stated,  has  been  sooAei 
unanimously  agreed  by  the  whole  Court,  npot 
every  report  I  have  made  of  a  trial  for  a  libd, 
thai  it  would  be  improper  to  make  it  a  questkn 
now  in  this  place.  Among  those  that  om« 
eurred,  the  bar  will  recollect  the  dead,  Msi 
the  lining  not  now  here.  Aiid  we  all  a^to 
declare  our  opinion,  that  the  direction  is  right, 
apd  acconling  to  law.  This  direction,  tbougk 
often  given  (with  an  express  request  from  m^ 
that  if  there  was  the  least  doubt,  they  woiiM 
move  the  Court)  has  never  been  complained  tf 
in  court;  and  yet^  if  it  had  been  wrong,  a  new 
trial  would  he  of  bourse.  It  is  net  now  con- 
plained  of.  Taking  then  the  taw  to  be  ae- 
tH>rding  to  this  direction,  the  question  is,  whe- 
ther aiiy  meaning  can  be  put  upon  the  word 
*only,'  as  it  stands  upon  the  record,  which 
will  affect  the  verdict.  If  they  meant  to 
say  they  did  not  find  it  a  Ubel,  or  did  not 
find  the  epithets,  or  did  not 'find  any  exprm 
miilicious  intent,  it  would  nOt  affect  the  w- 
didt ;  (k)  becaUte  none  of  these  things  were 
to  be  proved  ^t  found  either  way.  If,  hj 
<'only,'  they  meant  to  sav  that  thevdid  not  find 
the  meaning  put  upon  the  paper  by  the  iofoT' 
mation,  'they  should  have  acquitted  hioi.  H 
they  had  expressed  this  to  be  their  meanio^t 
tht  verdict  wOuld  have'  been  InconsisteDt  an 
rpptignant ;  for  thoy  onght  not  to  find  the  de- 
fendant guilty,  unless  they  find  the  mevBOg 
put  upon  the  paper  by  the  information  j(l)  *>" 
judgment  of  acquittal  ought  to  have  beea  eo« 
teredop.  If  they  had  expressed  their  mttjj 
ing  in  any  of  the  other  ways,  the  verdict  wouM 
pot  have  been  affected,  and  judgment  ought  to 
be  entered  upon  it.  It  is  impossible  to  say  with 
certainty  what  the  jury  really  did  mean ;  pfl>- 
bably  they  had  different  meanings.  If  »>^ 
could  possibly  mean  that  which  isexpwiM* 
wduld  acquit  the  defdndanty  be  ought  not  to  he 

{h)    Qo.  if  they  ought  not  also  tofiadlb' 
malice  and  the  tendeiicyf 
(i)  Qu.  if  it,be  more  than  a  part  of  it  r 
(k)   Hoalil  it  not  make  it  a  verdict  of  •«• 

(I)  Qu.  if  the  jury  as  pfaih  men  did  iiot^ 
the  words,  *  guilty  Of  publishing'  only  »«" 
to  say  that  the  defendant  published  the  f»f^  ^ 
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concluded  by  this  verdict.  It  is  possible  some 
of  ttiem  mig^lit  mean,  not  to  find  the  whole  sense 
and  explanation  put  upon  the  paper  by  the  in- 
nuendoes in  the  information.  If  a  doubt  arises 
from  an  ambiguous  and  unusual  word  in  the 
▼erdict,  the  Court  ought  to  lean  in  fa?oor  of  a 
Venire  de  Novo. 

We  are  under  the  less  difticulty,  becansej  in 
favour  of  a  defendant,  though  tne  verdict  be 
full,  the  Court  may  grant  a  new  trial.  And  we 
are  all  of  opinion,  n|ion  the  whole  of  the  case, 
that  there  should  be  a  Venire  de  Novo. 


This  Judgnient  lord  Mansfield,  on  the  10th 
of  December,  having  previously  desired  that 
the  Lords  might  be  summoned  for  that  day, 
read  to  the  House  of  Lords  ;*  and  informed  their 
lordships  that  he  had  lefl  a  copy  of  it  with  the 
clerk,  and  tliat  their  lordships  might  read  it 
and  take  copies  of  it  if  they  pleased,  but  he  did 
not  move  that  it  should  be  entered  on  the 
Journal,  nor  did  he  make  any  other  motion 
respecting  it.  This  conduct  seems  to  have  ex- 
cited some  surprise  in  the  House,  and  occa- 
sioned severe  animadversions  in  the  political 
writings  of  the  time.  On  the  next  day  lord 
Camden  proposed  the  following  Questions  to 
lord  Mansfieiil,  and  desired  to  have  his  lord- 
ship's Answers  to  them,  having,  as  I  understand 
Mr.  Holliday  (Life  of  lord  Mansfield,  p.  317,) 
left  theni  in  writing  with  the.clerk.f 

1.  **  Does  the  opinion  mean  to  declare, 
that  upon  the  general  issue  of  Not  Guilty,  in 
the  case  of  a  seditious  libel,  the  jury  have  no 
right  by  law  to  examine  the  innocence  or 
criminality  of  the  paper,  if  they  think  fit, 
and  to  form  their  verdict  upon  such  eicami- 
nation? 

2.  *<  Does  the  opinion  mean  to  declare, 
that  in  the  case  above  mentioned,  where  the 
jury  have  delivered  in  their  verdict  Guilty,  that 
this  verdict  has  found  the  fact  only,  and  not 
the  law  ?  . 

3.  **  Is  it  to  be  understood  by  this  opinion, 
that  if  the  jury  come  to  the  bar,  and  say  that 
they  find  the  prii\ting  aud  publishing,  but  that 
the  paper  is  no  lit^l,  in  that  case  the  jury 
have  foimd  the  defendant  Guilty  generally, 
and  the  verdict  must  be  so  entered  up  ? 

4.  **  Whether  tlie  opinion'  means  to  say, 
that  if  the  judge,  after  giving  his  opinion  of  the 
innocence  or  criminality  of  the  paper,  should 
leave  the  consideration  of  that  matter,  together 
with  the  printing  and  publishing,  to  the  jury, 
such  a  direction  would  be  contrary  to  law  T 

5.  **  I  beg  leave  to  ask,  whether  dead  6t 


*  The  phraseology  of  Butftow's  Report  of 
the  Judgment  differs  from  that  in  the  Pari.  Hist. 

f  The  Parliamentary  History  mentions  not 
this  leaving  with  the  clerk. 


living  judges,  then  absent,  did  declare  their 
opinions  in  open  CDuft,  and  whether  the  nMp 
lord  has  auy  note  of  such  opinions  ? 

6.  "  Whether  they  declared  such  opinions^ 
afker  solemn  arguments,  or. upon  any  point 
judicially  before  them  ?" 

Lord  Mansfield  replied,  that  this  method  of 
proposing  questions  to  him,  was  taking  him  by 
surprise;  that  it  was  unfair;  and  that  he 
would  not  answer  interrogatories.  See  16  New 
Pari.  Hist.,  pn.  1312,  et  seg.  1321,  also  p.  1304, 
Junius's  Preface,,  published  in  Mr.  Woodfall^is 
late  edition  of  the  Letters,  Junius's  Letter 
signed  Phalaris  (letter  82)  in  the  Miscellaneous 
Letters  of  Junius,  Woodfall's  edition,  vol.  S, 
p.  395,. and  the  letter  of  Nerva  in  a  note  to  the 
same  page. 


The  preceding  Cases  gave  rise  to  numerons 
publications.  Of  those  which  impugned  the 
doctrines  laid  down  in  the  Cases  of  Almou  and 
Woodfall,  some  of  the  most  considerable  are, 

A  Letter  from  Candour  to  the  Public  Adver- 
tiser. 

A  Letter  to  Mr.  Almun  concerning  Ljbe1f« 
Warrants,  the  Seizure  of  Papers,  and  Sureties 
for  the  Breach  of  Behaviour,  .&c.  By  iifi 
Father  of  Candour..  ^ 

Another  Letter  ito  Mr.  Almon  in  matter  of 
Libel. 

A  second  Postscript  to  a  Letter  to  JUr.  Almcjpi 
in  matter  of  Libel. 

A  Summary  of  the  Law  of  Libel,  in  fsur 
Letters,  signed  Phileleutherus  Aoglicanus. 

A  Letter  to  the  J  urora  of  Great  Britain  ooqj- 
sioned  by  an  Opinion  of  the  Court  of  King^s 
Bench  read  by  Lord  Chief  Justice  Mansfiel^* 
in  the  Case  of  the  King  and  Wopdfall,  &c.  by 
George  Rous, esq.  .  ., 

See  also  An  Inquiry  into  the  Extent  of  thfe 
Power  of  Juries  on  Trials  of  Indictments  or 
Informations  for  publishing  Seditious  or  other 
Criminal  Writings,  &c.  extracted  from  the 
second  volume  of  Mr.  Baron  Maseres's  Addi- 
tional Papers  concerning  the  Province  of  Q.ue« 
beck,  in  which  is  a  very  copious,  exact,  and  satis- 
factory investigation  of  the  nature  of  the  ques- 
tions of  intention  and  tendency  in  charges  of 
libel.  And  An  Enquiry  into  the  question,  Wh^ 
ther  Juries  are  or  are  not  judges  of  law  as  wel| 
as  of  fact,  with  a  particular  reference  to.  the 
Case  of  Libels.  (By  Joseph  Towers,  L.  L.  D. 
a  dissenting  minister.) 

Observations  on  the  Rights  and  Duty  6f 
Juries  in  Trials  lor  Libels,  &c.  by  Joseph 
Towers,  L.  L.  D»  . 

Other  prosecntions  were  had  for  the  publi- 
cation of  Junius's  Letter  to  the  K!og,  but  I 
have  not  seen  a  report  which  is  worth  publica- 
tion of  either  of  theto. 
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5^6.  The  Trial  of  Maha  Rajah  Nundocomau,*  Bahader,  for  For- 

fery.  At  Calcutta,  in  the  Province  of  Bengal :  15  George 
II.  A.  D.  1775.  [Published  by  Authority  of  the  Supreme 
Court  of  Judicature  in  Bengal.  London :  Printed  for  T.  Ca- 
dell  in  the  Strand,  1776. J 


JuneQf  1775. 

At  a  Coart  of  Oyer  and  Terminer,  and  Gaol 
Delivery,  holden  in  and  for  the  Town  of 
Calcutta,  and  Factory  of  Fort  Williim,  in 
Bengfal,  and  the  Limits  thereof,  and  the 
Factories  subordinate  thereunto,  on  the 
Sd  day  of  June,  1775. — Before  the  bon. 
StrELUAH  Impey,  knt.  Chief  Justice,  Ro- 
bert CHiBfasRs,  Stephen  Cjbsar  Le- 
MAisTRE,  and  John  Byde,  esqrs.  Justices. 

The  Kino  v,  Maha  Rajah  NuNDOcouAa. 

7hE  Prisoner  beinc:  called  to  the  bar,  and 
arraigned,  and  the  indictment  read,  his  coun- 
sel tendered  a  plea  to  the  jurisdictiou  of  the 
Court ;  but  the  Chief  Justice  pointinf^  out  an 
objection  thereto,  which  went  both  to  the  mat- 
ter of  fact  and  the  law  ^contained  therein,  and 
•  desiring  the  counsel  to  consider  if  he  could 
amend  it,  and  take  time  for  so  doing,  he,  after 
ha? ing  considered  the  objection,  thought  proper 
to  withdraw  the  plea;  whereupon  the  prisouer 
pleaded,  NotGuiltv :  fiud  being  asked  by  ^whom 
he  would  be  tried  r  he  answered.  By  God  and 
his  peers.  The  Court  desired  to  know  whether 
lie  had  any  particular  reason  for  using  the  word 
peers  ?  His  counsel  answered,  that  the  prisoner 
being  a  man  of  the  first  dignity  in  this  king- 
dom, thought  he  should  be  tried  by  people  of 
equal  rank  with  himself,  agreeably  to  the  law 
of  England,  which  permits  every  man  to  be 
tried  by  his  peers.  The  Court  asked,  who  the 
Maha  Rajah  considered  as  his  peers?  His 
counsel  answered,  he  must  leave  that  to  the 
Court. 

ChUf  JutUee.  The  trial  can  only  be  by 
•neb  persons  as  are  by  the  charter  required  to 
form  the  jury.  A  peer  of  Ireland  triecf  in  Eng- 
land would  be  trieid  by  a  common  jury.  The 
charter  directs,  that  in  all  criminal  prosecu- 
tiODSy  the  prisoner  should  be  tried  by  the  inha* 
bitants  of  the  town  of  Calcutta,  being  British 
subjects. 

It  being  late,  the  Court  adjourned  till  the 
next  morning  at  seren  o'clock. 


June9t  1775. 

The  oonosel  for  the  prisoner  informed  the 
Court,  that  the  Maha  Rajah  had  been  ill  in 
the  night,  and  had  now  a  flux  and  fever,  which 
rendered  him  incapable  of  taking  his  trial. 


*  These  proceedings  are  amply  discussed  in 
the  Cases  of  governor  Hastings  and  of  Sir  Elijah 
Impey,  and  in  the  Parliamentary  Debatisa  re- 
epecting  those  Caaea, 


The  Court  desired  Dr.  Anderson  sod  Dr. 
Williams  to  examine  the  prisoner,  which  ibcy 
did,  and  reported  that  he  complained  of  bftTin^ 
been  indisposed  in  the  night,  but  that  be  m 
neither  flux  nor  fever,  and  was  very  capable  of 
taking  his  trial ;  whereupon  he  was  called  to 
the  bar. 

The  Prisoner,  being  informed  of  his  rigbttt 
challenge  when  the  Jury  came  to  besvon, 
challenged  the  following  gentlemen,  from  a 
paper  held  in  his  hand :  John  Lewis,  Willbm 
Atkinson,  John  Williams,  William  Dickson, 
Richard  Johnsou,  Joshua  Nixon,  Robert  Do- 
nald, James  Miller,  Tilly  Kettle,  Ramnj 
Hannay,  Thomas  Adams,  Bernard  Hessiock, 
Wm.  Hamilton  Bird,  Charles  Moore,  Alexis* 
der  Macneil,  James  Lally,  William  Bri^ 
Philip  Coales. 

The  Counsel  for  the  Crown  challenged  Si- 
muel  Stalham, 

The  following  Jury  was  sworn : 
Edward  Scott,  John  Ferguson, 

Robert  Macfarliu,  Arthur  Adie, 

Thomas  Smith ,  Job  n  Col  lis, 

Edward  Ellerington,     Samuel  Toucbet, 
Joseph  Bernard  Smith,  Edward  Satterthwiite, 
John  Robinson,  Charles  Westoo. 

The  Jury  elected  Mr.  John  RobiasoD  tbeir 
foreman. 

Mr.  William  Chambers,  the  principal  iottr- 
preter,  not  being  yet  come  from  Madras,  uA 
the  two  assistant  interpreters,  on  accouotof 
their  imperfect  knowledge  of  English,  beii^ 
deemed  insufficient  for  a  trial  so  toof?.  as  tbii 
was  expected  to  be,  Mr.  Alexander  Kyo.  El- 
liot, superintendant  of  the  Khalsa  Records,  i 
gentleman  eminently  skilled  in  the  Persian  ^ 
Hindostan  languages,  and  Mr.  William  Jack* 
son«  lately  admitt^  an  attorney  of  the  court, 
who  speaks  th^  HiodosUn  tongue  fluentl). 
were  requested  by  the  Court  to  interpret. 

The  Counsel  for  the  Prisoner  desated  tbattbe 
evidence  might  be  interpreted  to  btm  to  the 
Hindostan  language,  as  it  was  mostgeoerallj 
understood  by  the  audience,  and  requested  tbil 
the  interpreter  of  the  Court  might  w  eoplo)^ 
for  that  purpose,  and  objected  to  the  iDterpre 
tation  of  Mr.  Elliot,  as  being  connected  *itb 
persons  whom  the  prisoner  considered  as  w 
enemies.  . 

Chief  Juitiee.  The  prindpal  interpreter  of 
the  court  is  abaent ;  the  gentlemen  of  tbe  jar? 
have  heard  the  interpKUUon  of  the  sssisuot 
interpreters  on  other  occasions.  Do  you,  g^ 
tiemen,  think  -we  shall  be  able  to  go  tbroort 
this  cause*  with  the  aasbtance  of  thoie  ib^' 
praten  only  i 
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Jury.  "  We  tra  ture  we  shall  not  be  able. 
€Zhicf  Justice.  It  is  a  cruel  iosiDoation 
i^ainsk  the  character  of  Mr.  Elliot.  His 
youth,  just  rising  into  life,  his  fomily,  bis 
known  abilities  and  honour,  should  have  pro- 
tected him  from  it 

£Mr.  Elliot  desired  he  mUifiit  decline  inters 
pretin^/] 

Chief  Juttice,  We  must  insist  upon  it,  that 
you  interpret:  yon  should  be  above  eivingway 
to  the  imputation:  your  skill  in  the  Tangnaf^es, 
and  your  candour,  will  show  how  little  ground 
there  is  fbr  it. 

Mr.  Farter.  I  hope  Mr.  Elliot  does  not 
think  the  objection  came  from  me ;  it  was  sug- 
gested to  me. 

Ch ief  Justice.    Who  suggested  it  f 
Mr.  Farrer.    I  am  not  authorised  to  name 
the  person. 

Chief  Justice.  It  was  improper  to  be  made, 
especially  as  the  person  who  suggested,  does 
not  authorise  you  to  avow  it. 

Jury*  We  all  desire  that  Mr.  Elliot,  whose 
character  «hd  abilities  we  all  know,  would  be 
so  kind  as  to  interpret. 

Mr.  Farrer.  1  desire  on  the  part  of  the 
prisoner,  that  Mr.  Elliot  would  interpret. 

Mr.  Elliot  and  Mr.  Jackson  sworn  to  inter- 
pret. 

The  jur;jr  being  imnannelled,  were  charged 
with  the  urisoner,  and  the  clerk  of  the  crown 
read  the  Indictment  as  follows: 

"Towfi^Cfl/-)      I.   To  wit.    The  jurors 
euttOy  and  FaC"  f  for  our  lord  the  king,  upon 
lory  r/For<Tfi7-r  their   oath    present.    That 
Itain,  in  Bengal^  9  Maba  Hajah  Nundocomar, 
Bahader,  late  inhabitant  of  the  town  of  Cal- 
cutra,  and  a  person  subject  to  the  jurisdiction 
of  the  Supreme  Court  of  Judicature  at  Fort 
William,  in  Bengal,  after  the  29th  day  of  June, 
in  the  year  of  our  Lord  1789,  to  wit,  on  the 
15th  da^  of  January,  1770,  in  the  lOtb  year 
of  the  reign  of  our  sovereign  lord  George  the 
3rd,  king  of  Great  Britain,  at  the  town  of  Cal- 
cutta aforesaid,  with  force  and  arms,  feloni- 
ously did  falsely  make,  forge,  and  counterfeit, 
and  did  cause  and  procure  to  be  falsely  made, 
forged,  and  counterfeited,  a  certain  bond  in  the 
Persian  language,  purporting  to  be  sealed  by 
one  Bollakey  Doss  with  the  seal  or  chop  of 
bim  the  said  Bollakey  Doss,  the  tenor  of  which 
bond  is  as  follows  [here  the  bond  is  written  in 
Persian]   with  an  intent  to  defraud  the  said 
Bollakey  Doss  of  the  sum  of  48,0S1  sicca  ru- 
pees principal,  and  of  four  annas  on  each  rupee 
of  the  said  princijial  snm,  as  premium  or  pro- 
fit on  the  said  pnnoipal  sum,  against  the  form 
of  the  statute  m  that  case  made  and  provided, 
and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity. 

**  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  aforesaid 
Naha  Hajah  Nundocomar,  Bahader,  after- 
wards, to  wit,  on  the  15th  day  of  January,  in 
the  year  last  aboyesaid,  at  Calcutta  aforesaid,  a 
•sruio  false»  forged,  and  counterfeited  bond  in 


the  Persian  language,  purporting  to  hare  been 
sealed  by  the  said  Bollakey  Doss,  with  the  seal 
or  chop  of  him  the  said  Bollakey  Doss,  felo- 
niously did  utter  and  publish  as  a  true  bond  ; 
which  said  bond  is  in  the  words,  charaoters, 
and  figures  following,  [Persian  bond  again  re- 
cited}, with  an  intent  to  defraud  the  said  Bol- 
lakey  Doss  of  the  said  sum  of  48,021  sicca 
rupees  principal,  and  of  four  annas  on  each 
rupee  of  the  said  principal  sum,  as  premium  or 
profit  on  the  said  principal  aum ;  the  said  Maba 
Rajah  Nundocomar,  Bahader,  at  the  time  of 
publishing  of  the  said  false,  forged,  and  coun- 
terfeited bond  by  him  as  aforesaid,  then  and 
there,  well  knowing  the  said  bond  to  have  been 
false,  forged,  and  counterfeited,  against  ths 
form  of  the  statute  in  auch  case  made  and  pro^ 
▼ided,  and  against  the  peace  of  our  said  lord 
the  king,  his  crown  and  dignity. 

**  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  do  further  present,  that  Maba  Rajah 
Nundocomar,  Bahader,  late  inhabitant  in  ths 
town  of  Calcutta,  and  a  person  subject  to  ths 
jurisdiction  of  the  Supreme  Court  of  Judicature, 
at  Fort  William  in  Bengal,  on  the  15th  day  of 
January,  in  the  year  last  aboresaid,  with  forca 
and  arms,  at  the  town  of  Calcutta  aforesaid, 
feloniously  did  falsely  make,  forge,  and  coon- 
terfeit,  and  did  cause  to  be  falsely  made,  forged, 
and  counterfeited,  a  certain  bond,  written  in 
tlie  Persian  language,  and  purporting  to  ba 
sealed  by  one  BoUaKey  Doss  (then  deceased) 
in  his  life  time,  wiih  the  seal  or.  chop  of  him 
the  said  Bollakey  Doss ;  the  tenor  o1^  which  is 
as  follows  [Persian  bond  a^ain  recited]  with 
an  intent  to  defraud  Gungabtssen  and  Pudmo« 
bun  Doss,  ezecutois  of  the  last  will  and  testa- 
ment of  the  said  Bollakey  Doss,  of  the  sum  of 
48,021  sicca  rupees  as  principal,  and  of  four 
annas  on  each  rupee,  as  a  profit  or  premium 
on  the  said  principal  sum,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  sovereign  lord  the 
king,  his  crown  and  dignity. 

**  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  afore- 
said Maba  Rajah  Nunaocomar,  Bahader,  after- 
wards, to  wit,  on  the  said  15th  dav  of  January, 
iu  the  year  last  abovesaid,  at  CTalcutia  afore- 
said, a  certain  false,  forged,  and  counterfeited 
bond,  purporting  to  be  sealed  by  the  said  Bol- 
lakey Doss  (then  deceased)  in  his  life  time, 
with  the  seal  or  chop  of  him  the  said  Bollakey 
Doss,  feloniously  did  utter  and  publish  as  a 
true  bond ;  which  said  bond  is  in  the  words, 
characters,  and  figures  following,  to  wit,  [Per- 
sian bond  again  recitedl  with  an  intent  to  de* 
fraud  the  said  Gungabissea  and  Pud  mob  on 
Doss  of  the  said  aum  of  48,021  sicca  rupees  of 
principal,  and  of  four  annas  on  each  rupee  of 
profit  or  premium  on  the  said  prihcipal  sum ; 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
at  the  time  of  publishing  the  said  false,  foi^ged, 
and  counterfeited  bond,  by  him  as  aforesaid, 
then  and  there,  well  knowing  the  said  bond  to 
have  been  false,  forged,  and  counterfeited, 
against  the  form  of  Uie  statute  in  such  cass 
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made  aod  provided^  and  agaiott  Che  |>ea<9e  of 
•ar  said  lord  the  kinfir,  his  crown  aod  dignity. 
*<  Aod  the  jurors  ror  oar  lord  the  king,  upon 
iJMat  oath  aforesaid,  do  further  present,  that 
po  the  16th  day  of  January,  in  the  year  last 
•bovesaid,  Maha  Rajah  NunoocooDar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  and  a 
person  subject  to  the  jurisdiction  of  the  Su- 
premo Court  of  Judicature,  at  Fort  Williaoi  in 
Bengal,  with  force  and  arms,  at  the  town  of 
Caknitta  aforesaid,  feloniously  did  falsely  make, 
lorge,  and  counterfeit,  and  did  cause  and  pro- 
care  to  be  falsely  made,  forged,  and  counter- 
leited,  a  certain  writing  obligatory  in  the  Per- 
■ian  language,  purporting  to  be  sealed  by  the 
■aid  Bollakey  Doss,  with  the  seal  or  chop  of 
him  the  said  Bollakey  Does,  the  tenor  of 
which  writing  obligatory  is  as  follows  [Persian 
bond  again  recited]  with  an  intent  to  defraud 
the  said  Bollakey  Doss  of  the  sum  of  48,021 
flioca  rupees  of  principal,  and  of  four  annas  on 
each  rupee  of  pro6t  or  premium  on  the  said 
principal  sum,  against  the  form  of  the  statute 
m  that  case  made  and  provided,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown 
nad  dignity. 

,  **  And  tho  jurors  aforesaid,  upon  their  oath 
aforesaid,    do  further  present,   that  the  said 
Maha  Rajah  Nundocomar,  Bahader,   after- 
wards,  to  wit,  on  the  said  15th  day  of  January, 
in  the  year  last  abovesaid,  at  Calcutta  afore- 
nid,  a  certain  false,  forged,  and  counterfeited 
writing  obligatory,  in  the  Persian  language, 
porporting  to  have  been  sealed  by  the  said  Bol- 
lakey Doss,  with  the  seal  or  chop  of  him  the 
said  Bollakey  Doss,  feloniously  did  utter  and 
publish  as  a  true  writing  obligatory ;   which 
said  writing  obligatory  is  in  the  words,  cha- 
racters, aod  figures  following,  [Persian  bond 
npitt  recited]  with  an  intent  to  defraud  the 
■aid  Bollakey  Doss  of  the  said  sum  of  48,0lii 
iricea  rupees  of  principal,  and  of  four  annas  on 
each  rnpee  of  profit  or  premium  on  the  said 
principal  sum ;   the  said  Maha  Rajah  Nundo- 
oonnr,  Bahader,  at  the  time  of  publishing  th^ 
said  false,   forged,  and  counterfeited  writing 
obliptory,  by  him  as  aforesaid,  then  and  there, 
well  knowing  the  aaid  writing  obligatory  to 
hare   been   fklse,   forged,  and  counterfeited, 
against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 
"  And  the  jurors  for  our  lord  the  king,  upon 
the  oath  aforesaid,  do  further  present,  that  on 
the  15th  day  of  January,  in  the  year  last 
■boTesaid,  Maha  Rajah  Nundocomar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  and  a 
person  subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengral, 
with  force  and  arms,  at  the  town  of  Calcutta 
aforesaid,  feloniously  did  falsely  make,  forge, 
and  counterfeit,  and  did  cause  and  procure  to 
be  faHely  made,  forged,  and  counterfeited,  a 
certain  writing  obligatory  in  the  Persian  lan- 
guage, purporting  to  hare  been  sealed  by  the 
Mid  BolUkey  Doss  (then  deceased)  in  his  life 
tine,  with  the  seal  or  chop  of  him  the  said  JBol- 


lakey  Doss ;  the  tenor  of  which  writing  obli- 
g«tory  is  as  follows  [Persian  bond  again  re- 
cited] with  an  intent  to  defVaud  Gungabissea 
and  Pudmohun  Doss,  the  executors  of  the  aaid 
Bollakey  Doss,  of  the  sum  of  48«0ai  sicca  ru- 
pees of  principal  sum,  against  the  form  of  tbe 
statute  in  that  case  made  sjid  provided,  aod 
against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity. 

*'  And  tbe  jurors  aforesaid,  upon  their  oath 
aforesaid  do  further  preset,  that  the  said 
Maha  Rajah  Nundocomar,  Bahader.  af\er- 
wards,  to  wit,  on  the  15th  day  of  January,  io 
the  year  last  abovesaid,  at  Calcutta  aforraaid, 
a  certam  false,  forged,  and  counterfeited  u  ritiim 
obligatory,  in  the  Persian  language,  parporting 
to  have  licen  sealed  by  the  said  Bollakev  Do^ 
(then  deceased)  in  his  life  time,  with  the  seal 
or  chop  of  him  the  'said  Bollakey  Doaa,  felo- 
niously did  utter  and  publish  as  a  true  writiag 
obligatory ;  which  said  writing  obligatory  is  in 
the  words,  characters,  and  fig^rea  fi>llowiBg, 

S Persian  bond  again  recited]  with  an  intent  to 
efrand  the  said  Gungabissen  and  PudatM>baB 
Doss,  the  executors  of  the  said  Bollakey  D«fi% 
of  the  said  sum  of  48,031  sicca  rupeea  of  prio- 
cipal,  and  of  four  annas  on  eaeh  rupee  of  profit 
or  premium  on  the  said  principal  aum ;  the 
said  Maha  Rajah  Nundocomar,  Bahader,  at 
the  time  of  publishing  the  said  false,  for^ned, 
and  counterfeited  writing  obligatory,  by  bioi 
aforesaid,  then  and  there,  well  knowing  the 
said  writing  obfigatory  to  have  been  false, 
forged,  and  coant^eited,  agaiust  the  form  of 
the  atatute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignt^. 

*<  And  the  jurors  for  our  lord  the  king,  npoo 
their  oath  aforesaid,  do  further  present,  that 
on  the  15th  day  of  January,  in  the  year  last 
abovesaid,  Maha  Rajah  Nnudocomar,  Bahader, 
late  inhabhant  of  the  town  of  Calcutta,  and  a 
perBon  subject  to  the  jurisdiction  of  the  8a- 
prerae  Court  of  Judicature,  at  Fort  William, 
in  Bengal,  with  force  and  arms,  at  the  town  o( 
Calcutta  aforesaid,  feloniously  did  fabf'ly 
make,  forge,  and  counterfeit,  and  did  cause aad 
procure  to  be  falsely  made,  forged,  aod  oouo- 
terfcited,  a  promissory  note  for  payment  of 
money,  in  the  Persian  language,  purporting  to 
be  sealed  by  the  said  Bollakey  Doss,  with  lbs 
seal  or  chop  of  him  the  said  Bollakey  Doss ; 
the  tenor  of  which  promissory  note  is  as  fol- 
lows, [Persian  bond  again  recited]  with  an  in- 
tent to  defraud  tbe  aaid  Bollakey  Doss  of  the 
sum  of  48,021  sicca  rupees  of  principal,  and  of 
four  annas  on  each  rupee  of  profit  or  premium 
on  the  said  principal  sum,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  aod 
against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity. 

*'  Aod  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said 
Maha  Rajah  Nundocomar,  -Bahader,  af^r- 
wards,  to  wit,  on  tbe  15th  day  of  January,  in 
tbe  year  last  abovesaid,  at  Calcutta  aforesaid,  a 
certain  false,  forged,  and  counterfeited  proaiia- 
t 
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■ory  oote^  for  tbe  paymenytof  moMy,  in  the 
Persian  lanifua^e,  purportini^  to  have  been 
sealed  by  the  said  Bollakey  JSma^  With  tbe  seal 
or  chop  of  him  the  said  Bollakey  Does,  felo- 
Biously  did  utter  and  publish  as  a  true  promis- 
sory uote ;  wbicb  promissory  note  is  in  the 
words,  characters,  and  figures  following,  [Per- 
sian bond  ag^ain  recited]  with  an  intent  to  de- 
fraud the  said  Bollakey  Doss  of  the  said  sum 
of  48,031  sicca  rupees  of  principal,  and  of  ft>ur 
annas  on  each  rupee  of  profit  or  premium  on 
the  said  principal  sum ;  the  said  Naha  Rajah 
Nundocomar,  Bahader,  at  the  time  of  publish- 
ing the  said  false,  forged,  and  counterfeited 
promissory  note,  by  him  as  aforesaid,  then  and 
there,  well  knowing  the  said  pronoissory  note 
lo  have  been  false,  forged,  and  counterfeited, 
against  the  form  of  the  statute  in  such  case 
wade  and  provided,  and  against  the  peace  of 
9ar  said  lord  the  king,  his  crown  and  dignity. 

<*  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that  on 
tbe  15th  day  of  January,  in  the  year  last  above- 
'  said,  Maha  Rajah  Nundocomar,  Bahader,  late 
inhabitant  of  the  town  of  Calcutta,  and  a  per- 
son subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal, 
with  force  and  arms,  i\t  tbe  town  of  Calcutta 
aforesaid,  feloniously  did  falsely  make,  forge, 
and  counterfeit,  and  did  cause  and  procure  to 
be  falsely  made,  forged,  and  counterfeited,  a 
promissory  note  for  payment  of  money,  in  the 
Persian  language,  purporting  to  be  sealed  by 
the  said  Bollakey  Doss,  (then  deceased)  in  his 
life  time,  with  the  seal  or  chop  of  him  the  said 
Bollakey  Doss;  the  tenor  of  which  promissory 
note  is  as  follows,  f  Persian  bond  again  recited] 
with  an  intent  to  defraud  Gungabissen  and  Pud- 
nohun  Doss,  tbe  executors  of  the  said  Bolla- 
key Doss,  of  the  sum  of  48,021  sicca  rupees  of 
pnncipal,  and  of  four  annas  on  each  rupee  of 
profit  or  premium  on  the  said  principal  sum, 
against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of 
our  said  lord  the  king^  his  crown  and  dignity. 

**  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said 
Maha  Rajah  Nundocomar,  Bahader,  after- 
wards, to  wit,  on  the  15th  day  of  January,  in 
the  year  last  abovesaid,  at  Calcutta  aforesaid, 
a  certain  false,  forged,  and  counterfeited  pro- 
missory note  for  payment  of  money,  in  the 
Persian  language,  purporting  to  have  been 
sealed  by  the  suid  Bollakey  Doss  (then  de- 
ceased) in  his  life  time,  with  tbe  seal  or  chop 
of  him  the  said  Bollakey  Doss,  feloniously  did 
utter  and  publish  as  a  true  promissory  note ; 
which  promissory  note  is  in  the  words,  charac- 
ters, and  figures  following,  [Persian  bond  re- 
cited] with  an  intent  to  defraud  tbe  said  Gun- 
gabissen and  Pudmohun  Doss,  the  executors 
of  the  said  Bollakey  Doss,  of  the  said  sum  of 
48,0S1  sicca  rupees  of  principal,  |ind  of  four 
annas  on  each  rupee  of  profit  or  premium  on 
tbe  said  principal  sum ;  tlie  said  Maha  Rajah 
Nundocomar,  Bahader,  at  the  time  of  publish*- 
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ing  the  said  false,  forged,  and  couaterfeite4 
proroissorv  note  by  him  as  aforesaid,  then  and 
there,  well  knowing  the  said  promissory  note 
to  have  been  false,  forged,  and  couoterfeiied, 
against  the  form  of  the  statute  in  that  casa 
odade  and  provided,  and  against  the  peace  dT 
our  said  lord  the  king,  his  crown  and  dignity. 

**  And  the  jurors  for  our  lord  tlie  king,  upon 
their  oath  aforesaid,  do  farther  present,  that  oft 
the  15tb  day  of  January,  in  the  year  last  above* 
said,  Malia  Rajah  Nundocomar,  Bahader,  late 
inhabitant  of  tbe  town  of  Calcutta,  and  a  per* 
son  subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Beogal* 
with  force  and  arms,  at  the  town  of  Calcutta 
aforesaid,  did  falsely  make,  forge,  and  counter- 
feit, and  did  cause  and  procure  to  be  falsely 
made,  forged,  and  counterfeited,  a  certain  writ- 
ing obligatory  in  the  Persian  language;  the 
tenor  of  which  writing  obligatory  is  as  foUowt « 
[Persian  bond  again  recited]  with  an  intent  te 
defraud  tbe  said  Bollakey  Doss  of  the  sum  of 
48,021  sicca  rupees  of  principal,  and  four  annas 
on  each  rupee  of  profit  or  premium  on  the  said 
principal  sura,  against  the  form  of  the  statute 
m  that  case  made  and  provided,  and  against  the 
peace  of  our  said  lord  tbe  king,  his  crown  and 
dignity. 

*'  And  the  jurors  for  our  lord  tbe  king,  upoa 
their  oalh  aforesaid,  do  further  present,  that 
the  said  Alaha  Rajah  Nundocomar,  Bahader, 
afterwards,  to  wit,  on  the  said  15th  day  of 
January,  and  year  last  abovesaid,  at  Calcutta 
aforesaid,  a  certain  false,  forged,  and  counter- 
feited writing  obligatory,  in  the  Persian  lan- 
guage, feloniously  did  utter  and  publish  as  a 
true  writing  obligatory ;  which  said  writing 
obligatory  is  in  the  words,  characters,  and  .fi- 
gures following,  [Persian  bond  again  recitedj 
with  an  intent  to  defraud  the  said  Bollakey 
Doss  of  the  said  sum  of  48,021  sicca  rupees  ii 
principal,  and  of  four  annas  on  each  rupee  aa 
profit  or  premium  on  the  said  principal  sum  $ 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
at  the  time  of  publishiug  thesaid  false,  forged, 
and  counterfeited  writing  obligatory,  by  him 
as  aforesaid,  then  and  there,  well  knowing  tbe 
said  writing  obligatory  to  have  been  false, 
forged,  and  counterfeited,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  nnd 
against  the  peace  of  our  said  lord  the  king,  hie 
crown  and  dignity. 

"  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  farther  present,  that 
on  the  15tli  day  of  January,  in  the  year  last 
abovesaid,  Maha  Rajah  Nundocon^iari  Bahader, 
lato  inhabitant  of  the  town  of  Calcutta,  and  a 
person  subject  to  th.e  jur^iotion  of  the  Su- 
preme Court  of  Judicature  at  Fort  William  in 
Bengal,  with  force  and  arms,  at  the  town  of 
Calcutta  aforesaid,  did  falsely  make,  (brge,  and 
counterfeit,  and  did  cause  and  procure  to  be 
falsely  itiade,  forged,  and  oountorfeited,  a  cer- 
tain writing  obligatory  in  the  Persian  language;  • 
the  tenor  of  which  writing  obligatory  is  as  fol- 
lows, [Persian  bond  again  recltod]  with  ao  itf-' 
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tent  to  defraud  Ganiirabissen  and  Padmolian 
Dots,  the  executors  of  the  said  Bollakey  Dose, 
of  the  sum  of  48,091  sicca  rupeeii  of  pnucipal, 
and  of  tour  annas  on  each  rupee  of  pro6t  or 
premium  on  the  said  principal  sum,  against  the 
peace  of  our  said  lord  the  king,  his  crowif  and 
dignity. 

**  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
ftflerwards,  to  wit,  on  the  said  15th  day  of  Ja- 
nuary, and  yea>  last  abofesaid,  at  CalcutU 
•foiiesaid,  a  certain  false,  forged,  and  counter- 
feited writing  obligatory,  in  the  Persian  lan- 
guage, feloniously  did  utter  and  ^lublish  as  a 
true  writing  obligatory ;  which  said  writing 
obligatory  is  in  the  words,  characters,  and  fi- 
gures following,  [Persian  bond  again  recited] 
with  an  intent  to  defraud  Gnngabissen,  and 
Pudmohun  Doss,  the  said  executors  of  the  said 
Bollakey  Doss,  of  the  said  sum  of  48,031  sicca 
rupees  of  principal,  and  of  four  annas  on  each 
rupee,  as  profit  or  premium  on  the  said  princi- 

gl  sum;  theeaid  Maha  Rajah  ^undocomar, 
ihaderj  at  the  time  of  publishing  the  said 
imise,  forged,  and  counterfeited  writing  obliga- 
tory, by  him  as  aforesaid,  then  and  tliere,  well 
knowings  the  said  obligatory  writing  to  have 
been  false,  forged,  and  counterfeited,  against 
the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  lord 
(he  king,  his  crown  and  dignity. 

'*  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
Maha  Rajah  Nundocomar,  Bahader,  late  of 
the  town  of  Calcutta,  being  a  person  subject  to 
Cfae  Supreme  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  on  the  15th  day  of  January,  in 
the  year  abofesaid,  with  force  and  arms,  at 
Calcutta  aforesaid,  feloniously  did  fklsely 
make,  farge  and  counterfeit,  and  did  cause  and 
procure  to  be  falsely  made,  forged,  and  coun- 
terfeited, a  certain  writing  obligatory  in  the 
Persian  language ;  the  tenor  of  which  cerUin 
writing  obligatory  is  as  follows,  [Persian  bond 
again  recited]  with  an  intent  to  defraud  Guu- 
gabissen  and  Hengoo  Laul,  the  two  nephews 
and  trustees  named  in  the  last  will  and  testa- 
ment of  Bollakey  Doss,  deceased,  of  the  sum 
of  48,081  sicca  rupees  of  principal,  and  of  four 
aonaa  on  each  rupee  of  profit  or  premium  on 
the  said  principal  sum,  against  the  form  of  the 
alatute  in  that  case  made  and  provided,  and 
a^iuft  the  laid  peace  of  our  said  lord  the  king, 
hd  cro^u  ttnd  dignity. 

**  And  the  jurors  for  our  lord  the  king,  upon 
their  oaxU  aforesaid,  do  further  present,  that 
Mftha  Rfljah  Nundocomar,  Bahader,  late  of  the 
town  ofCulcDlta,  being  a  person  subject  to  the 
Supreme  Court  of  Judicature,  at  Port  William 
in  Bengal,  on  the  15th  day  of  January,  in  the 
year  A\mvesM,  at  Calcutta  aforesaid,  a  certain 
faise,  forf^ed,  and  counterfeited  writing  obliga- 
tory, in  the  Persian  language,  feloniously  did 
utler  and  publish  as  a  true  writing  obligatory  ; 
the  tenor  ui  which  writio^^  obligatory  is  as  fol- 
"VrsiiD  hood  iigaiii  recited]  with  ao  in- 


tent to  defraud  Gungabissen  and  Hengoo Laol, 
the  two  nephews  and  trusteed  named  in  the 
last  will  and  testament  of  Bollakey  Doss,  de- 
ceased, of  the»sum  of  48,021  sicca  rupees  of 
principal,  and  of  four  annas  on  each  rupee  of 
profit  or  premium  on  the  said  principal  sum ; 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
at  the  time  of  publishing  the  said  false,  fbrged, 
-and  counterfeited  writing  obligratory,  by  him 
as  aforesaid,  then  and  there,^well  knowing  the 
said  writing  obligatory  to  have  been  filie, 
forged,  apd  counterfeited,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  tad 
against  the  peace  of  our  said  lord  the  king,  hii 
crown  and  dignity. 

**  And  the  jurors  for  our  lord  the  king,  npoa 
their  oath  aforesaid,  do  further  present,  that  oo 
the  15th  day  of  January,  in  the  year  last  above- 
said,  Maha  Rajah  Nundocomar,  Bahader,  late 
inhabitant  of  the  town  of  Calcutta,  and  a  perwa 
subject  to  the  jurisdiction  of  the  Supreme  Court 
of  Judicature  at  Fort  William,  in  Bengal,  witfa 
force  and  arms,  at  the  town  of  Calcutta  afore- 
said, feloniously  did  falsely  make,  forge,  tod 
counterfeit,  aud  did  cause  and  procure  to  be 
fal«ely  made,  forged  and  counterfeited,  a  ce^ 
tain  writing  obligatory,  in  the  Persian  Uo- 
iruage  ;  the  tenor  of  which  writiog  obKgatorv 
is  as  follows,  [Persinn  bond  again  recited]  wiib 
an  intent  to  defraud  GuntnibisseD,  the  survirjojr 
executor  of  Bollakey  Doss,  deceased,  of  the 
sum  of  48,02 1  sicca  rupees,  of  principal,  and  of 
four  annas  on  each  rupee,  of  profit  or  preroiom 
on  the  said  principal  sum,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and 
aginst  the  peace  of  our  said  lord  the  king,  bit 
crown  and  dignity. 

**  And  the  jurors  for  our  lord  the  king,  npoo 
their  oath  aforesaid,  do  furtlier  present,  tbattbe 
said  Maha  Rajah  Nundocomar,  Bahader,  afUf- 
wards,  to  wit,  on  the  15th  day  of  January  io 
the  year  last  abovesaid,  at  Calcutta  aforesaid,! 
certain  falser  forged,  and  coimterfeited  writio; 
obligatory,  in  the  Persian  language,  fekwiotisly 
did  uttar  and  publish  as  a  true  writing  oblif^- 
tory ;  which  said  writing  obligatory  is  in  tbe 
words,  characters,  and  figures  fiillowing,  [Per- 
sian bond  again  recited]  with  an  intent  to  de- 
fraud Gungabissen,  the  surviving  executor  of  • 
Bollakey  Doss,  deceased,  of  the  said  som  of 
48,021  aioca  rupees  of  principal,  and  of  four 
annas  oo  each  rupee,  as  profit  or  premium  oo 
the  said  principal  sum ;  the  said  Maha  Rajah 
Nundocomar,  Bahader,  at  the  time  of  pablisb- 
iog  the  said  false,  forged,  and  counterfeited 
writing  obligatory,  by  him  as  aforesaid,  thea 
and  there,  well  knowing  the  said  obligatory 
writing  to  have  beeu  false,  forged,  and  counter- 
feited, against  the  form  of  the  statute  in  Vich 
case  made  and  provided,  and  against  the  pea<^ 
of  our  said  lord  the  king,  bis  crown  tod 
dignity."  (Signed) 

June  7, 1775.  Ja.  PRrrcHAW* 

Clerk  of  the  Crowi. 

(Signed) 

W.  M.  BECKWrTH, 

Clerk  of  the  Indictmeat. 
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Translate  of  the  Prusian   Bond,  recited  lo 
the  iDdictment.* 

<<  I  who  am  BolUkey  Doss. 
'<  As  a  pearl  necklace,  a  twisted  kulgbah,  ^l 
twisted  serpacbe,  and  four  rings,  two  of  which 
were  of  ruoies  and  two  of  diamonds,  were  de- 
posited by  Rogonaut  Roy  Geoo,  on  account  of 


*  In  the  former  Edition  is  given  the  follow- 
ing insufficient 

GLOSSARY. 

Adawjut.^  Literally  signifies  justice ;  but 
often  used  tor  a  court  of  Justice. 

Arzee.  A  representation  in  writing,  or  letter 
from  an  inferior  to  a  superior. 

Banyan,  A  particular  cast  among  the  Hin- 
«loos. 
,    Batta.  Difference  of  exchange  upon  coins. 

Chucklah,  A  district. 

Consumah^  A  household  steward. 

Cooljf,  A  labourer,  or  porter. 

Catsid,  A  messenger. 

Darogahqfa  Cutcheree,  Superiotendantof  a 
court. 

i)urbar  Expences,  Money  given  to  persons 
in  power. 

Ferd,  An. Arabic  word,  expressing  unity ; 
but  technically  signifies  a  sheet  of  paper,  con- 
taining an  account. 

Foujedurree.  A  particular  office  under  the 
government. 

Gold  Mohir,  Sixteen  rupees. 

Gomasiah.  Agent. 

Gurree,  A  portion  of  time  containing  about 
22  minutes. 

Hircarrah.  Literally  a  spy ;  but  commonly 
means  a  person  who  runs  on  messages,  and  at- 
tends the  palanquin. 

Jamma.  Pan  of  the  dress  of  a  native  of 
India. 

Jammah.  Deliit  side  of  an  account. 

KhaUa,  Exchequer. 

Kheiaat.  A  dress  of  investitui)e  given  to  a 
person  upon  bis  nomination  to  an  office. 

Kidmutgar.  A  waiting  servant. 

Kulghah.  An  ornament  for  the  turban. 

KuUree.  A  particular  cast  amongst  the 
Hindoos. 

Mohirir,  A  writer. 

Moonshee.  A  secretary  or  writer. 

Mullah,  A  teacher. 

Nuzzer.  A  present  of  compliment  made,  by 
an  inferior  when  introduced  to  a  superior. 

Peon,  A  footman,  or  person  to  go  on  mes- 
sages. 

Fottah.  Title  deed. 

Ruffeek,  Literally  a  friend ;  but  means  all 
through  this  trial  a  half-iriend  and  half- de- 
pendant. 

Serpaiche,  An  ornament  for  the  turban. 

Sewarru.  Equipage. 

Shroff.  A  banker,  an  exchanger  of  money. 

Sunnud.  A  grant  from  the  government  or 
its  officers. 

Tzaradar.  A  farmer. 

Yaked.  An  attorney. 


Maba  Rajah  Nnndoeoroar,  Babader,  in  the 
month  of  Assar,  in  the  Bengal  year  11^5,  with 
me,  in  my  house  at  Moorsbedabad,  tbat  the 
same  might  be  sold  ;  at  the  time  of  the  defeat 
of  the  army  of  the  Nabob  Meer  Mahomed 
Cossim  Cawn,  the  money  and  effects  of  the 
house,  together  with  the  aforesaid  jewels,  were 
plundered  and  carried  away.  I  n  the  year  1 17  3, 
Bengal  style,  when  I  arrived  in  Calcutta,  the 
aforesad  Maba  Rajah  demanded  the  before-men- 
tioned deposit  of  jewels  ;  I  could  not  produce  the 
deposit  when  demanded,  and,  on  account  of  the 
bad  state  of  my  affairs,  was  unable  to  pay  the 
Talue  thereof;  I  therefore  promise  and  give  it 
in  writbg,  that  when  1  shall  receive  back  the 
sum  of  two  lacks  of  rupees,  and  a  little  abore^ 
which  Is  in  the  Company's  cash  at  Dacca,  ac* 
cording  to  the  method  of  reckoning  of  the 
Company,  I  have  agreed  and  settled,  that  the 
sum  of  48,021  sicca  rupees  is  the  principal  of 
the  amount  of  the  said  deposit  of  iewels,  which . 
is  justly  due  by  roe,  and  over  and  above  that,  a 
premium  of  four  annas  upon  every  rupee.  Upon 
the  payment  of  the  aforesaid  sum  from  the 
Company's  cash,  1  win  pay  thst  sum,  without 
excuse  and  evasion,  to  the  aforesaid  Maba 
Rajah.  1  have,  for  the  above  reasons,  given 
these  reasons  in  the  form  of  a  b<ind  under  my 
signature,  that  when  it  is  necessary  it  may  hm 
carried  into  execution. 

**  It  is  witnessed, 
*'  Mehab  Rot  ; 
«  SciLAUBUT,  the  Vakeel  ofSeatBoUakey 

Doss; 
*'  Abdeboo  Commaul  Mahomed. 

Alabd,        *'  BoLLAKEY  Doss." 

«  Written  on  the  7th  day  of  the  month  oT 
Bhadoon,  in  the  Bengal  year  1172." 

The  Counsel  for  the  Prisoner  desired  that  the 
witnesses  might  be  kept  separate. 

Court.  The  erreat  number  of  witnesses  in 
this  cause,  the  difference  of  their  casts,  and  the 
length  of  time  the  trial  is  likely  to  Uke  up, 
renders  it  almost  impossible  to  confine  them. 
If  any  method  can  be  proposed,  by  which  these 
ioconveniencies  will  be  removed,  we  shall  be 
very  ready  to  grant  the  request. 

After  a  short  debate  it  was  agreed,  that  peons 
should  attend  the  witnesses  to  keep  them 
separate,  and  prevent  any  person  having  com- 
munication with  them  ;  and  that  each  witness^ 
immediately  after  having  given  his  evidence, 
should  be  kept  in  the  gallery  ;  and  that  a  coo- 
suble  should  attend  there,  to  prevent  any  na- 
tives from  having  access  to  them.* 

Mohun  Pertaud  sworn  on  a  v<»r  dire. 

Mr.Farrer,  (Adv.for  the  Pru.)  HasGun- 
g^bissen  made  you  any  promise,  in  case  the 
prisoner  is  convicted  ?-rrX  i  am  to  have  five 
per  cent,  on  any  money  received. 

Court.  Is  it  a  special  promise  on  this  occa- 
sion?—^. It  is  a  general  commission  that  1  aia 
to  have  upon  all  the  affairs  of  Gungabissen. 

♦  See  vol.  8,  p.  792,  vol.  12,  p.  871,  fol.  1^ 
p.  329,  vol.  199  P*  S^d. 
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Mr.  Fatrer.  Is  it  ft  protnisfe  fn  writiogf,  or  by 

word  of  mouth  ?— il«  It  is  a  written  letter  of  at- 

tomev  :  originally  it  was  a  letter  of  attorney  to 

•    me,  Mr.  Hamiiton,  and  Mr.  Lodge:   the  two 

)a»t  withdrew  u{>on  the  oommitmeot  of  the 

Srisoner.     I  have  likewise  in  my  possession  a 
fa«;ree  letter  of  attorney,   drawn    by    Mr. 
Driver. 

James  Driver  examined. 
To  whom  ,is  that  Nagree  letter  of  attorney 
made? — It  was  a  power  of  attorney  made  to 
Muhun  Persaud,  and  oue  John  Love.  After- 
wards I  drew  one  in  English,  to  Mohun  Per- 
saud singly. 

The  counsel  for  the  prisoner  desiring  that 
the  papers  tiiigiit  be  produced,  Mohuo  Per- 
aaud,  together  with  the  clerk  of  Mr.  Janott, 
attorney  for  the  prisoner,  was  sent  to  fetch 
them :  upon  which  the  coonsei  for  the  crown 
called 

Cammaul  O  Dein  Ctttofif  sworn  upon  a  voir  dire. 

Frisoner^s  Counsel,  Do  you  know  the  pa- 
Bishroent  of  perjury  by  the  English  law? 

Court,  You  had  better  tell  it  him. 

Counsel.  When  the  life  of  a  man  is  at  stake, 
if  yoM  tell  falsely,  you  will  be  deemed  infa- 
mous, put  in  the  pillory,  and  bnrnt  in  tho 
hand. 

[Counsel  for  the  crown  desired  that  the  ques- 
tions might  be  interpreted  to  the  witness  hi  the 
Persian  language,  as  the  witness  onderetood 
that  language  best.] 

Court.  What  language  do  you  nndetfetand 
best?— J.  Persian. — [Being  again  interrogat- 
ed, he  said  he  understood  both  equally  well,  and 
couki  answer  in  either.] 

Which  can  you  most  easily  exphkin  yourself 
in  ?— I  will  answer  in  either.  Hindostaoee  is 
my  native  language. 

Which  language  will  you  be  examined  in  ? — 
J  think  t  shall  be  best  understood  in  Persian. 

Trisoner^s  Counsel.  Have  you  received  any 
money  from  Mohun  Persaud,  or  any  other 

Serson,  to  give  evidence  on  this  occasion? — No : 
efend  me,  good  God!  I  never  do  such  devilish 
things.  ' 

Do  you  expect  any  favour  or  protection,  or 
liave  you  had  any  promise  of  money  from  any 
per;»ou,  for  giving  evidence  on  this  occasion  ? — 

Sworn  in  chief. 

Counsel  for  Crown.  Whose  seal  is  to  that 
bond?  [shewn  tlie  hond.] — A.  It  is  my  seal ; 
but  the  words  signifying  "  it  is  witnessed,"  are 
not  of  xn\y  sigoatiire. 

Whose  name  is  expressed  in  that  seal? — 
Obdahu  Mahomed  Commaul. 

Is  that  your  name?— That  was  my  original 
name. 

When,  or  upon  what  occasion,  did  you 
chaui^e  your  name?— At  the  time  of  the  Nabob 
Nuichum  al  Dowla,  I  got  a  royal  title,  and  1 
am  since  ciille<i  Commaul  O  Deen  Ally  Cawn. 

Did  youaffix  your  seal  to  that  bond  ?— No,  I 
did  not. 


Can  you  give  an  accouut  how  it  came  ^uA 
there  ?— No,  1  cannot  say. 

Was  the  seal  ever  out  of  your  possession  ?— 
I  sent  tho  seal  to  Maha  fbgafa  Nundoqomar, 
at  Mongheer. 

When  did  you  send  It  ?— At  the  time  tbe  war 
between  Jaflfer  Ally  Cawn,  and  Cossim  Ally 
Cawn  subsisted. 

Upon  what  occasion  did  you  send  it  ? — ^Wbcn 
I  was  released  from  confinem^t,  Maba  Rajah 
Nunducomar  desired  a  servant  of  mine  to  de- 
sire me  to  send  my  seal  to  him — my  servant 
had  been  before  that  with  Maha  Rajah  Noodo- 
comar.  The  representation  the  man  made  whk 
regard  to  sending  the  seal  was  this — 

Court.  Is  that  man  alive?— il.  Ue  was  killed 
that  same  evening. 

What  was  his  name  ?— EoU  Mahomed,  my 
Jemedar.  He  likewise  desired  the  aertrant  to 
request  me  to  send  a  nazzer  with  the  seal,  that 
he  might,  with  the  seal,  seal  a  petition  to  tbe 
Nabob,  aiid  present  it  with  the  nazzer.  I  then 
delivered  to  8haik  Cosshn  Ally,  my  Consumah, 
one  gold  mo  beer  and  tour  rupees,  as  a  nazzer 
to  Maha  Rajah  Nundocomar,  and  one  gold 
moheer  and  four  rupees  as  a  nazzer  to  tbe 
Nabob  ;  and  likewise  the  seal,  of  wbicb  this  is 
the  impressioui  [|)ointing  to  the  seal  on  the 
bond]  in  order  that  he  might  pot  them  into  a 
bag,  that  it  might  be  sent  by  a  messenger  to 
Maha  Rajah  Nundocomar.  The  bag  was  ac- 
cordingly sent  by  a  messenger. 

Do  you  know  the  name  of  that  messenger  ? 
— I  do  not  know  what  the  Cossid's  name  is  ; 
there  are  twelve  hundred  at  that  place.  It  is 
fourteen  or  fifteen  years  ago. 

Do  yon  know  if'^it  was  ever  received  by  the 
prisoner?— I  do;  for  Maha  Rajah  Nundo- 
comar wrote  me  a  letter  in  consequence  of  it 
[The  letter  produced.] 

Counsel  Jor  Prisoner.  I  admit  the  Maba 
Rajah  had  the  letter. 

Counsel  for  Crown.  Read  the  letter. 
Court.  Go  through  with  your  evidence. 
Counsel/or  Crown.    The  letter  does  not  say 
the  seal  was  received ;  but  it  acknowledges  the 
receipt  of  the  letter,  and  the  sesl  was  indosed 
in  the  letter. 

Court  to  Prisoner's  Counsel.  Do  you  see  the 
consequence  ?  Do  you  mean  to  admit  it  ? 

CounseL  I  have  duly  weighed  what  your 
lordship  said,  and  therefore  will  not  admit  it. 

Witness  read  the  letter,  of  which  the  follow- 
ing is  a  translate,  omitting  unnecessary  compli- 
ments. 

[Af\er  the  customary  complinoents.] 
'*  1  have  received  your  letter,  with  which  I 
have  made  myself  aci^uainted,  and  by  which 
I  have  been  rendered  joyful.— Thanks  to  the 
great  God,  you  have  been  released.  Tbe 
nazzer  of  congratulation  which  you  sent  |o 
me,  has  arrived.  Mav  tbe  great  God  reward 
you  with  victories!  in  couseqo^ce  of  your 
letter  1  have  got  an  arzee  for  you  written  out ; 
have  presented  it,  together  with  the  nazzer 
yon  have  sent  for  that  purpose,  to  the  Nabob; 
and  having  receired  an  answer,  send  it  In* 
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;:losed  id  Ibis  letter.  Yod  wfll  be  made  ac- 
quainted with  the  oonteDts,  by  inspection  it. 
With  respect  to  the  circa  instance  of  calling 
you  to  the  army,  abont  which  you  have  written, 
as  the  Tictorious  (the  Nabob)  intends  shortly  to 
leave  Mongheer  to  go  to  Patna,  there  is  no  ne- 
cessity for  your  making  so  long  and  trouble- 
Bome  a  jooroey ;  you  had  better  stay  some  time 
longer  at  your  own  house.  When  God  is  wil- 
ling^ that  tlie  victorious  army  should  return  to 
M(K)rsbedahad,  you  will  attend  there,  and  make 
me  joj^ful  by  your  company. — Every  thine 
theo  will  be  settled  properly. — Rest  contented. 
— Remain  certain  that  I  am  your  friend,  and 
write  an  account  of  your  health.  The  cloth 
yoQ  before  seat  is  arrived. — What  else  shall  1 
write  ?»» 

Directed  to  Sbaik  Mahomed  Commaul. 
Dated  the  2d  of  Rubbee,  ul  Akber,  in  the 
foarth  year  of  the  reign. 

CroM  Examination, 
Q.  Is  it  always  customary  to  affix  the  seal  to 
all  arzees  presented  to  the  Nabob? — A.  Yes. — 
An  arzee  is  never  presented  to  the  Nabob  with- 
out a  8eal. 

Was  your  seal  ever  returned  ? — No. 
Do  you  know  who  has  got  it?— Maha  Rajab 
Nundocomar. 

How  do  you  know  ?— I  sent  it,  and  never  got 
it  back. 

Have  you  ever  applied  for  it  P— Yes,  I  have 
several  timed.  I  have  likewise  complained 
concerning  its  not  being  delivered. 

Did  you  eveir  receive  any  answer  to  those 
complaints?— 1  demanded  the  seal  of  Mana 
Rajah  Nundocomar,  who  said  it  was  not  in  his 
possession.  I  told  Coja  Petmse  of  it:  1  in- 
tended to  complain,  but  Munshy  Sudden  o  dein 
advised  me  not. 

When  would  you  have  made  your  com- 
plaint?—At  the  time  when  Mr.  PaU:  confined 
Maha  Rajah  Nundocomar ;  it  was  abont  three 
years  ago,  then  Munshey  Sudden  o  dien  ad- 
vised me  not  to  complam,  because  the  go- 
vernor had  given  his  son  Rajah  Gourdass  the 
khallat  for  the  office  of  Dewan  of  the  .city  of 
Morsbedabad. 

Whom  did  you  mean  to  complain  to?— To 
the  governor  and  to  the  Audaulet. 

Did  vou  want  to  complain  to  any  other  per- 
son ?— No. 

Did  you  ever  bear  of  your  seal  being  put  to 
any  bond  ?— Yes,  Mohnn  Persand  first  told  me 
that  my  seal  was  to  a  bond,  and  then  the  Maha 
Rajah 'himself  told  me  he  bad  put  my  seal 
to  a  bond ;  1  saw  the  bond  once  before  himself. 
[The  bond  stated  in  the  indictment  produced.] 
What  passed  between  Mohun  Persaud  and 
you  upon  the  time  when  be  told  you  of  the 
seal?— First,  be  bid  roe  pay  600  rupees,  which 
I  owed  the  estate  of  Bollakey  Doss.  I  said, 
**  I  am  a  poor  man  out  of  employment ;  how 
shall  1  get  the  money  ?" 

When  was  this?— It  was  about  two  months 
before  Mr.  Palk  confined  the  Maha  Rajah.  It 
was  about  two  months  before  I  got  my  post, 
which  is  three  yean  since. 


I  Court.  Go  on  with  your  story  of  what  passed 
'  between  you  and  Mohnn  Persaud. — A.  Alohuu 
Persaud  then  asked  me  if  1  was  a  witness  on 
behalf  of  Maha  Rajah  to  a  bond  of  BuUake^ 
Doss,  or  if  my  seal  was  affixed  to  it.  I  said  i 
was  a  witness  for  no  man,  and  that  I  knew  no- 
thing with  respect  to  this  matter.  He  then 
ask^  if  my  seal,  with  the  name  of  Abdahu 
Mahomed  Uoramaul,  was  fixed  to  that  b«tnd.  1 
then  said  there  may  be  a  great  many  people  of 
the  name  of  Mahomed  Commaul.  I  then  went 
to  Maha  Rajah  Nundocomar,  and  repeaud  to 
him  what  Mohun  Persaud  had  sriid  to  me.  He 
said.  It  is  true  ;  having  confidence  in  you  I 
have  fixed  your  seal,  which  was  in  my  posses- 
sion, to  the  bond  of  Bollakey  Doss.  Having 
sworn,  you  will  give  evidence  of  this  bf  fore  the 
gentlemen  of  Audaulet.  I  ans^t'ered.  How 
shall  I  be  able  to  take  a  false  oath  ?  He  an- 
sweredi  1  bad  hopes  in  you.  I  answered.  Men 
will  give  up  their  lives  for  their  masters,  but 
not  their  religion  ;  have  no  hopes  of  me.  I 
then  went  and  informed  Coja  Peti  use  and  Mun- 
shey Sudden  o  dien  of  what  had  passed. 

Was  Bollakey  Doss  alive  or  dead  at  tlie  time 
the  seal  was  sent  ? — He  was  alive ;  he  had  ab- 
sconded from  Mongheer.  Some  years  afler, 
he  came  to  Calcutta. 

After  you  had  told  Coja  Petruse  and  Mun- 
shey Sudilen  o  dien,  did  you  tell  it  to  any 
others  ? — No. 

Crou  Examination. 

When  did  you  change  your  name? — Ten  cnr 
fifteen  days  befere  Mahomed  Rtza  Cawn  was 
appointesi  Naib  Subah.  1  have  got  a  seal, 
which  was  given  me  at  the  time,  which  has 
^t  the  day  and  year  upon  it.  I  can  produce 
It 

Where  is  the  sunnud  ?— Thesunnud  is  dated 
some  years  before  I  took  the  title ;  at  the  time 
the  King  and  colonel  Coote  were  at  Patna  a 
sunniid  was  procured  for  me  by  8hitabroy» 
^ho  sent  it  to  Maha  Rajah  Nundocomar,  who 
detained  it  some  time  in  his  possession.  In  the 
time  of  the  Nabob  Nutchum  al  Dowlah.  1  was 
appointed  to  the  Foujdarry  of  Hidgelee,  from 
which  time  my  title  commenced. 

Where  is  the  sunnud?— It  is  at  Hugly,  but 
the  great  seal  is  with  me. 

[Mr.  Farrer  desired  it  might  be  produced, 
which  was  agreed  to.] 

What  did  the  dignity  consist  of  ?— I  vfas  by 
that  means  named  Cawn,  but  received  no  jag- 
hire. 

Is  it  not  customary  for  natives  when  they  re- 
ceive a  title  to  take  it  immediateljr  ?'WLen- 
ever  the  Subah  confirms  it  and-gi>esbim  a 
seal,  it  is  then  customary  to  make  use  of  it. 

At  what  time  did  the  Nabob  confirm  it  ?— • 
Maha  Rajah  Nundocomar  was  at  that  timq 
Naib  Dewan.  About  ten  or  twenty  days  after 
he  was  dismissed,  and  Mahomed  Reza  Cawn 
was  appointed  in  his  place. 

Was  Nutchum  al  Dowlah  Nabob  at  the  time 
colonel  Coote  and  the  Ring  were  at  Patna  ?— n 
He  was  Nabob  at  the  time  the  title  yvasjdrree. 
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Interp.  This  word  literally  interpreted  means 
<<  to  flow  ;*'  but  what  is  meant  by  it  is,  **  con- 
firmed." 

When  did  you  begin  to  use  the  seal  with 
Tour  titles?  —  At  the  time  of  the  Nabob 
Nutchum  al  Dowlah,  when  two  seals  were 
ffiven  me,  I  was  appointed  Foujdar  of  Hidgel- 
lee,  and  bad  two  seals,  one  great  and  one  small 
ode,  sent  me  from  the  goTernment. 

When  a  royal  title  is  given  to  a  native,  can 
he  make  use  of  it  without  the  permission  of  the 
Nabob  ? — He  gets  the  sunnnd,  and  perhaps  a 
jaghire  from  the  King,  but  cannot  make  use  of 
it  till  a  seal  has  been  given  by  the  Nabob,  and 
he  is  permitted  to  use  it. 

How  came  you  to  apply  to  Maha  Rajah  Nun- 
docomar  to  draw  up  your  arzee  ? — As  i  had  no 
connection  witfi  the  Nabob,  why  should  I  draw 
up  an  arzee  myself?  The  Maha  Rajah  desired 
1  would  send  my  seal  to  put  to  an  arzee,  and  I 
did  so. 

In  executing  any  bonds  or  deeds,  do  you 
make  use  of  your  signature  or  your  seal  ? — 
When  I  execute  a  bond  on  my  own  account,  I 
write  the  word  "  Oolaubd"  f  the  slave  of  God) 
and  fix  my  seal  under  it.  When  I  witness  any 
paper,  I  write,  "  It  is  witnessed,"  and  fix  my 
seal  under  those  words. — [He  produced  a  paper 
sealed  with  the  same  seal,  to  prove  he  had  the 
seal.  The  jury  compared  it  with  the  impres- 
sion on  the  bond,  and  think  them  the  same ; 
each  of  the  impressions  shewed  a  small  flaw 
which  was  in  the  original  seal.  He  likewise 
produced  the  great  seal,  which  be  had  from  the 
ooubah.] 

Were  you  ever  upon  terms  of  friendship  with 
the  Maha  Rajah  P— He  was  a  friend  of  my  fa- 
ther, and  my  grand-father.  We  were  otUn  in 
friendship,  and  often  broke  off.  The  Maha 
Rajah  protected  me  from  ten  years  of  ac^e. 
When  he  was  Dewan  of  Mahomed  Heha  Beg 
Cawn,  I  was  farmer  of  Choungi.  The  first 
difference,  th^t  happened  between  me  and 
Maha  Rajah,  was  when  I  was  appointed  to 
^  Bidgelee.  It  was  not  a  dispute,  but  a  difler- 
ence  of  two  days. 

Court.  What  was  this  dispute  about? — A.  It 
begun  thus.  First  he  said  he  would  be  my  se- 
curity,  and  afterwards  went  off  from  his  pro- 
mise. 1  got  another  man  to  be  my  security, 
and  afterwards  went  frequently  to  Maha  Ra- 
jah's house. 

To  what  amount  was  he  to  be  security  ?— 
The  revenue  for  which  he  was  to  be  my  secu- 
rity, was  between  3  and  4  lacks  of  rupees. 

Were  you  so  reconciled  together  as  to  live 
upon  friendly  terms?-— Yes. 

Who  were  present  when  the  Maha  Rajah  ac- 
knowledged having  put  his  seal  to  the  bond  ? — 
No  one. 

Is  it  usual  for  the  Maha  Rajah  to  have  no 
attendants  ?~ Where  he  is  private,  or  has  busi- 
ness, he  is  certainly  very  often  alone. 

Did  be  make  his  acknowledgment  more  than 
ODce  ?— No. 

Was  it  before  or  after  you  quarrelled?— It 
was  before,  two  or  three  montha. 


Court,  You  9ay  in  your  examinatioD,  "  f 
am  witness  to  no  man :"  then  bow  came  rtc 
to  produce  papers,  to  shew  bow  you  sigo } W 
name  as  witness  ?•— il.  I  did  not  mean  to  no 
person  whatsoever,  but  to  no  man  upon  ibis  oc- 
casion. 

Court  to  Interp.  Would  yoa,  from  theidioa 
of  the  language,  understand  bim  to  say,  "  I 
am  no  witness  to  any  man  ?*' 

Interp.  His  own  words  are,  "  to  a  mas  i 
witneas  I  am  not'' — [The  witness  said  tbiswii 
the  idiom  of  the  language,  and  his  comnoa 
mode  of  expressions,  and  mentioned  someis- 
stanoesof  it.] 

Court,  Point  out  the  words,  <<  It  is  witne» 
ed,"  which  you  say  are  not  your  band-writim^. 
[He  ^ints  to  the  words  wrote  over  hiisealii 
the  bond.]  Do  you  mean  to  say,  that  the  is* 
pression  of  tliat  seal  appearing  upon  the  face  ef 
this  bond  is  the  impression  of  your  sesi  ?— 1 1 
do  ;  that  is  the  place  in  which  I  osually  write 
these  words. 

Court.  Have  yon  ever  paid  the  600  mpeesH 
theestateofBoUakeyDoss?— ^.Ihave.  Aboa 
five  or  six  months  after  I  was  appointed  H 
Hid^lee  I  paid  that  money.  I  have  got  tfae 
acquittal. ' 

Counsel  for  Prisoner.  What  did  yoodofori 
seal  in  the  intermediate  time  between  the  use 
your  seal  was  sent  to  Maha  Rajah  Nnndocuiuir, 
and  the  time  you  had  your  new  one  ?  W'l»it 
seal  did  you  make  use  of? — A.  I  had  tooiber 
seal  made  for  me. 

Where  is  that  seal?— When  I  got  mjue* 
title,  I  destroyed  that  seal,  1  defaced  it. 

Counsel  for  Crown.  Is  not  that  coftoiwr/ 
upon  getting  a  new  title?— -4.  It  is  aiiJieoi^ 
tion  of  the  party.  Some  people  keep  their  lea!, 
some  are  afraid  to  do  it. 

Court.  Have  you  any  papers  with  thcio- 
pression  of  that  seal?— il.  How  should  I  hi« 
any  papers  ?  My  house  was  twice  beset  bvtw 
servants  of  Mahomed  Reza  Cawn,  and  ill  oy 
papers  destroyed.  , 

Was  the  second  seal  of  the  same  size  Md 
characters  as  the  first?— I  do  not  remember. 

How  came  it  that  you  kept  the  papers  jm 
produced,  as  you  said  you  lost  all  your  japes- 
—I  lost  most  of  my  papers.  A  liltl«  box 
was  saved,  and  these  three  papers  were  is  v» 
box. 

[Counsel  for  prisoner  desires  that  ib««*J* 
papers  may  be  deposited  in  Court — -^j 
were.] 

Mr.  Farrer^  counsel  for  the  prisoner,  ^ 
served,  that' in  England  a  prisoner,  froop» 
knowledge  of  the  language,  had  an  ^P/*^/ 
nity  of  hearing  the  evidence  and  »»f '°5J1 
own  defence,  which  Maha  Rajah  NaodMO- 
mar  was  deprived  of:  he  therefore  ^^^^ 
reasonable  that  his  counsel  should  be  permn 
to  make  a  defence  for  him.  .     •. 

Court.  All  the  evidence  has  J>«»  ^^?p^ 
a  language  the  prisoner  understsads.  -. 
defence  he  chuses  to  make  will  be  iflterpre^ 
to  the  Court. 
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The  counsel  also  observed,  that  Commaiil  o 
Dien  said  the  Maba  Ra>h  had  contessed  to 
hirn  that  he  had  made  use  of  his  seal.  He 
tnust  therefore  know  that  he  had  put  his  life  in 
his  power ;  was  it  likely  then  that  he  should 
quarrel  with  this  man  on  so  trifling  an  occa- 
sion, as  the  being  his  security  ? 

Cya  Petmse  examined. 

In  what  language  do  you  chuse  to  be  exa- 
mined?— In  PersisB,  Hindostanee,  or  Portu- 
guese; but  rather  in  Persian. 

Are  you  Acquainted  with  the  last  witness, 
Cum.  o  DeinP — 1  ha?e  known  him  upwards  of 
itO  years.  * 

Had  you  any  particular  conversation  with 
CummatoDein,  respecting  a  sealf — It  was 
three  or  four  years  ago. 

Tell  the  particulars  of  that  conversation.— 
I  will  tell  what  1  remember :  One  day  1  was 
sitting  in  my  house,  Cummal  a'din  Cawn  came 
to  me  and  said,  "  My  seal  is  in  the  possession  ' 
ofMaha  Rajah  Nundocomar:  I  wanted  to  set 
it  agaui,  but  could  not."  I  then  aked,  why 
his  seal  was  In  the  possession  of  Maha  Rajah 
Nundocomar  f  He  told  me,  <*  When  Jaffier 
Ally  Cawn  was  Nabob,  he  had  desired  my  seal, 
that  he  might  put  it  to  a  request,  and  get  me 
some  employment  I  sent  it  to  biro  in  conse- 
quence ;  out  he  does  not  now  return  it  to  roe, 
1  will  go  to  Mr.  Barwell,  and  complain.*' — 
This  was  the  conversation  that  passed  between 
us  that  day ;  there  was  no  other  conversation. 
On  anotherday  there  was,  respecting  the  busi- 
ness of  Hidgelee,  where  he  said  that  Maba 
Rajah  Nundocomar  had  agreed  to  stand  his 
security.  ]  said  it  was  very  well.  Some  days 
afier,  I  asked  how  that  business  was  settled? 
He  answered,  «<  Maba  Raiah  Nundocomar  is 
Dot  my  security."  I  asked,  how  so  ?  He  said, 
**  he  demands  three  things  from  me :  First, 
That  I  should  give  a  writing,  that  1  was  a  wit- 
ness to  the  bond  of  Bollakey  Does,  to  which 
my  seal  is  affixed :— Second,  That  1  should 
represent  receipto  of  money  [Burramed,  the 
Persian  word]  against  Mr.  l«U8binglon :  Third, 
That  I  should  represent^  another  Burramed 
against  Bnssunt  Roy.  I  answered,  I  cannot 
sell  my  religion." 

Were  you  acquainted  jgith  Bollakey  Doss? 
— Yes,  he  used  to  come  to  my  house. 

Were  you  acquainted  with  his  circums(ances? 
— No ;  1  do  not  know  if  he  was  in  good  or  bad 
circumstances. 

Jury,  You  have  known  Cummal  a'din 
Cawn  twenty  years ;  what  is  his  general  cha- 
racter?—I  never  heard  he  had  a  bad  name. 

Has  he  a  good  name  ? — 1  never  knew  any 
thing  bad  of  him ;  the  world  is  apt  to  give 
good  or  bad  names  with  very  little  re^n :  some 
speak  well,  some  speak  ill  of  him ;  I  never 
knew  any  barm  of  him. 

What  IS  his  general  character  ? — Ten  people 
spealc  well  of  him,  to  four  who  speak  ill  of  him. 

Is  there  not  nOw,  and  has  there  not  been  for 
i>Miie  time,  a  declami  enmity  between  you  and 
Main.  Rajah  Mandocomar  f— He  may  have  an 


enmity  to  me,  but  I  do  not  know  that  he  has ; 
and  I  have  none  to  him. 

Moon$hee  Sudder  o  Dein  sworn. 

Are  yon  acquainted  with  Cummal  a  Diq 
Cawn  ?— Yes,  1  have  known  him  for  near  20 
years. 

Had  you  at  any  time  any  conversation  about 
his  seal  being  affixed  to  any  bond  ?— 1  had,  in 
the  mouth  of  Assar,  Bengal  year,  ]  179. 

Do  you  recollect  that  conversation  ?  if  you 
do,  tell  it  as  well  as  you  can. — He  was  con- 
venting  with  roe  about  the  farm  of  Hedgelee  ; 
the  circumstance  of  the  security  was  men- 
tioned. 1  said,  Now  you  are  a  competitor  for 
the  farm  of  Hedgelee,  you  will  undoubtedly  be 
obliged  to  give  security.  You  are  always  go- 
ing backwards  and  forwards  to  the  house  of 
Maba  Rajah  Nundocomar:  if  you  canj?et  him 
to  be  your  security,  it  will  be  better.  He  said, 
I  shall  probably  not  be  able  to  get  him  to  be 
my  security,  because  he  has  affixed  a  seal  of 
mine  to  a  boud  of  Bollakey  Doss;  and  he  says 
to  me,  It  is  necessary  for  you  to  give  evidence : 
but  J  have  refused  it,  saying,  1  will  not  give 
up  my  religion.  1  asked  him  in  what  manner 
the  seal  had  come  into  Maha  Rajah  Nundoco- 
mar's  hands,  and  how  he  had  fixed  it?  He  an- 
swered, ^  1  formerly  sent  him  my  seal  to  be 
fixed  to  an  arzee  to  be  presented  by  Maha  Ra- 
jah Nundocomar  to  the  Nabob  Jaffier  Ally 
Cawn,  and  that  seal  is  with  him  ;  he  now  has 
affixed  that  seal  to  a  paper  of  Bollakey  Doss's 
witli|»ut  my  knowledge.  I  do  not  therefore 
now  desire  him  to  stand  my  security." 

Did  any  thing  more  pass  that  day  ? — I  re- 
member no  more  that  day.  He  came  to  me 
upon  another  day,  and  said  that  Gungabissen 
would  be  his  security.  I  then  informed  Mr. 
Barwell,  that  Gungabissen  would  be  his  secu- 
rity ;  but  be  answered  that  security  would  not 
be  approved  of  by  the  council.  Four  or  five 
days  after,  Commaul  o  Dien  Cawn  came  to  me 
again,  and  said  that  by  intreaty  he  had  per- 
suaded Maha  Rajah  Nundocomar  to  be  his  se- 
curity :  of  this  also  I  informed  Mr.  Barwell, 
who  said  that  if  he  would  come  and  stand  his 
security,  it  would  do.  Maha  Rajah  Nundo- 
comar afterwards  wrote  a  letter  to  council  re 
specting  his  standing  security ;  but  whether  he 
did  or  uot,  I  cannot  tell. 

Had  you  any  further  conversation  with  Com- 
maul o  Dien? — 1  soon  after  went  to  Moor- 
shedahad  and  Dacca :  when  I  returned,  Com- 
maul o  Dien  said  to  me,  '*  Maha  Rajah  Nupdo- 
comar  has  produced  two  papers ;  first,  that  I 
should  give  evidence  about  the  seal  of  the  bond 
of  Bollakey  Doss ;  second,  about  standing  se- 
curity for  Hedgelee,  and  said.  Take  this  and 
sign  this,  pointing  to  the  two  papers.  I  would 
not ;  and  afterwards  got  Lane,  Dutt  and  others, 
to  be  my  securities." 

Mohun  Fertaud  returned  with  the  papers. 

Counsel  for  Frit,  Have  vou  brought  all  the 
letters  of  attorney  uncancelled,  relative  to  the 
eaute  of  Bollakey  Doss  ?— I  have. 
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Have  yoa  any  other  instrnmeDt  in  writtDf , 
relative  to  the  estate  of  Bollakey  Dom,  besidet 
those  you  hare  produced  ? — 1  hare  his  books. . 

Hare  yon  any  other  deed,  relatire  tp  the 
•state  of  Bollakey  Doss,  ezecaied  to  you  by 
Guogabiaaen  ? — No  other. 

[The  joiot  power  of  attorney  to  Mohon  Per- 
saud,  Mr.  Hamilton,  and  Mr.  Lod^e,  is  pro- 
duced. Another  to  Moliun  Persaud  and  John 
Lore.  Another  to  Mohun  Persaud  sing;ly, 
dated  6th  of  May,  1775,  which  appeared  to  be 
agfeneral  power  of  attorney  in  English,  with* 
out  any  mention  of  a  com  mission  of  fire  per 
cent.] 

Hare  you  the  promise  of  any  sum  of  money, 
in  case  Ibe  Maba  Rajah  Nundocomar  aboiud 
be  conricted  on  this  trial  ? — None. 

Mohun  Persaud  examined  in  chief. 

How  long  were  you  acquainted  with  fioUa* 
key  Doss  f — It  is  now  14  years  since  I  first 
knew  him. 

How  long  has  he  been  dead? — About  six 
years. 

Where  did  you  first  know  him  ? — At  Muxa- 
darad. 

When  did  he  come  to  Calcutta  ?— Ten  yean 
•go. 

.  What  business  did  he  follow  ?^That  of  a 
■hroft. 

Was  he  esteemed  a  roan  of  property?— He 
was  thought  a  rich  roan. 

Had  he  a  house  at  Benares  E — He  h»d  a 
correspondence  there. 

Did  he  draw  for  any  considerable  sums  upon 
that  bouse  P— For  many  sums;  He  drew  one 
bill  to  lord  Clire  for  a  lack  of  rupees. 

Was  the  bill  paid  ?— Yes,  the  money  was 
paid  to  Mr.  Chami«r,  then  resident  at  Be- 
nares. 

.  Was  that  money  erer  repaid  by  lord  Clire  ? 
-r-lt  was,  fire  months  afterwards,  to  Bollakey 
Doss  in  his  life  time. 

Was  there  any  account  open  between  Maba 
Rajah  Nundocomar  and  bollakey  Doss?** 
There  are  debits  and  credits  between  them  in 
Bollakey  Dos8*s  books  to  a  great  amount 

Are  the  books  now  in  being  ? — ^Tbey  are  in 
Viy  possession. 

What  language  are  the  books  wrote  in  ? — In 
the  Nagry  language. 

Court,  The  books  must  be  produced^  as 
we  cannot  receive  parole  eridence  of  their  con- 
tepto. 

Mr.  Durham^  Counsel  for  the  Crown,  ac- 
quainted the  Court  that  the  books  were  then  at 
band,  in  consequence  of  a  notice  from  the  de- 
fendant  to  produce  them,  but  added  that,  as 
Chey  were  in  the  Nagree  character,  he  could 
not  point  out  the  entries  to  which  he  meant  to 
bare  examined  Mohun  Persaud,  and  therefore 
declined  making  any  use  of  itbem. 

The  books  were  then  ordered  to  be  kept  in 
€onr%^  tor  the  defeodaut's  counsel  to  araii  tb«a- 
sdres  of  th«m  if  tbey  thouU  be  aUe, 


A  Nagree  Monnshy  was  called  and  iwon. 
He  was  ordered  to  translate  a  paper,  whidb 
the  counsel  for  the  crown  said  was  a  geoenl 
power  of  attorney  to  Mohun  Persaud  aod  M 
mon  Doss,  executed  by  Bollakey  Doss  bef«f 
be  went  to  Benares,  of  which  the  folloirugi 
a  translate. 

«  The  Wbitino  of  Boixaket  Dots. 

**  Before  this,  being  in  a  bad  state  ofbetlih, 
for  which  reason  deeming  myself  obliged  s 
go  to  Benares,  I  hare  appointed  my  ^tk 
MohuD  Persaud  and  Padmobnn  Doss  mj  s- 
tornies  to  transact  my  business,  and  to  nok 
and  pay,  and  to  answer  and  make  any  demai^ 
for  me,  and  in  paying  and  receiring  wbatcm 
durbar  expences  may  be  incurred,  atier  mJf^ 
reral  debts  are  collected ;  and  whatererreoiiK, 
after  the  disbursements  of  the  dorbar  expescs 
to  be  paid  to  whom  it  may  be  doe;  tadrf 
what  is  due  after  that  I  hare  written  io  i  papff 
with  my  own  hand,  which  you  will  paj. 

Account  whatever  concerns  Dehtu 

Maba  Rajah  Nundocomar  -    -    -  10000 
Doolub  Ram  Twarry  on  aeoonnt  of 

abillinMnxadabad     -    -    -   •  S0S5 

Gou  Mullick mi 

On  Roy  Mohun  Siog'«  house  at 
Moorsbedabad  on  acooont  of  a 
bill     -,-------3500 

Golab  Doss  Palate 1000 

RaganaotDettSbroft,OBebiU  -    •  ^ 

Nurbaram  on  bill  •--*.--  8W 

Accounts. 

My  own  Factory  at  Moorsbedabad, 

rather  more  or  less      -    .r    -    -   lOOOO 
Poog  Kisaou  Doss  at  Bemirei  -  -    5000 

Roy  ho  Persaud's,  what  will  remaio  duet) 
him  on  settling  his  accounts. 

Meer  Cottuf  Ally,  wbaterer  may  apprtr. 

Besides  these,  wbaterer  snaall  debts  mj  <?- 
pear  in  my  papers. 

Accounts,  Credits. 

The  English  Company  at  tlie  Dacca  Fid«7' 

Nabob  Jassarant  Cawn  at  Dacca. 

Meer  Amoo  Sait  at  Haogly  houses. 

One  house  at  Calcutta. 

One  house  at  Moorsbedabad. 

Two  bouses  at  Patna,  mortgaged  for    ^ 

Caja  Wanyss  principal  in  China  con- 

cern ^ 

Balance  of  accounts  of  salt  in  partner- 

ship,  Gobio  dim  Doss      -    '-    •    -  J" 
Dacca  good«at  Benares,  ralued  at   -   *^^ 

Besides  this,  as  by  my  papers  may  appear- 
To  be  receired  from  Dr.  Fullerton 
To  be  receired  from  Mr.  Moore 

Tbis  is  wrote  by  guess;  and,  >«*^*' J^J 
wbaterer  may  appear  from  my  P*P^ 
true  debts  aadcndibi,   BaaiAvM 
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«*  The  ^ODd  of  Meer  AskruflT  wm  fcold  to  Mr. 
Bolts ;  the  bood  of  the  court  of  Catcherra, 
as  well  as  the  kerranamsb,  or  written  aflfree- 
xneol,  which  he  gave  io  the  name  of  Mohun 
Persaud.  He  took  the  eeal  in  the  name  of 
Mr.  Sparks  the  Vakeel :  opon  it  Mr.  Siparks 
filed  %  complaint  in  the  Audaulet:  you  will  ap- 
pear and  answer  about  it.^  Upon  whatever 
other  outstanding  balances  you  shall  recover, 
jou  shall  receive  ?vi^  per  cent,  whatever  con- 
tingent expences  you  may  find  it  necesf^ary  to 
disburse  in  Calcutta,  and  papers  you  shall  re- 
ceive. I  have  appointed  you  my  attorney  for 
two  years;  whether  I.  remain  here  or  not,  I 
have  vested  you  with  a  power  in  tr^y  affairs, 
and  in  payment  of  money.  I  am  not  concern- 
ed in  trade  here. 

*<  Dated  nine  days  after  the  middle  of  Poos, 
in  the  year  1825.  Witnessed  Goodharru 
Persaud,  Mookaus  Bollakey  Doss.— Wit- 
nessed Kissen  Jewin  Doss. — Witnessed 
Oherub  Doss,  Pnttick,  Diarane  Dutt. 

<*  SifiH)^  Kissen  Jewin  Doss.— Signed  Bo- 
Jaukee  Doss,  Doss  Je?o.— -Signed  Kissen 
Jewan  Doss.*' 

To  prove  this  letter  of  attorney, 

KiuenJuan  Dost  was  called  id  and  sworn. 

Court.  Is  that  paper  yoiir  writing  ? — A,  It  is 
niy  writing  and  witnessing,  but  i  did  not  see 
it  execnteu. 

Is  the  name  Kissen  Juan  D6ss,  at  the  bot- 
tom of  the  paper,  written  as  a  witness  to  the 
execatioQ  ? — It  is  written  by  way  of  witness. 

Of  what? — As*  witness  to  the  signature  of 
Bollakey  Doss. 

How  came  you  to  put  yonr  i^ime  as  a  wit- 
ness to  a  paper  being  sijjned  by  Bollakey  Doss, 
if  you  dill  not  see  him  sign  it  ?— It  tvas  carried 
by  Pudmohun  Doss  to  Chandernagore,  signed 
there  by  Bollakey  Doss,  and  brought  to  me; 
and  1  knowing  his  hand-writing,  witnessed  it. 
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Keree  Dot!  Pullock  sworn. 

Do  yon  know  this  paper  ?  [shewn  letter  of 
attorney.] — I  do ;  it  is  a  power  of  attorney  from 
Bollakey  Doss. 

Did  you  see  him  sign  it?— I  was  present, 
and  saw  Bollakey  Doss  sign  his  name. 

^  Crott  Examination. 

Where  was  Bollakey  Doss  when  you  saw 
bim  sigD  bis  name  to  it. ^— At  Calcutta. 

Whatliouae? — His  own  house. 

At  what  hour  of  4hc  day  P—I  don't  know. 

Who  else  was  present  wiienU  vas  executed  ? 
— MobuD  Persaud,  Pudmohun  Doss,  and  Kis- 
sen Juan  Doss.  [Question  repeated  by  the 
Court.]  Mohun  *  Persaud,  Pudmohun  Doss, 
and  t^o  or  three  other  people.  It  is  now  two 
•r  three  years  ago ;  how  can  I  remember  ?  • 

[Mr.  Ellbt  desind  to  exnlaJA  Mr.  Jackson's 


interpretation,  and  said  that  the  witness  did  not 
say  that  Kissen  Juan  Doss  was  present,  but 
that  Kissen  Juan  Doss's  signature  was  to  it) 
and  being  again  asked  if  Kissen  Jusn  Doss  was 
present,  answered  he  was  not.] 

Whst  did  you  'mean  to  say  about  Kissefl 
Juan  Doss  P— That  his  signature  was  to  it. 

Do  you  know  bis  hand  wrhing?— Yes. 

Did  you  see  bim  sitjn  it.^— Yes. 

Where  was  he  ?^ln  Bollakey  Doss's  hmtsd* 

Was  it  at  the  same  time  Bollakey  Doss 
signed  it  .^— It  is  six  years  ;  I  do  not  recol* 
lect.    1  know  Kissen  Juan  Doss  signed  it.. 

[Mr.  Elliot  observes  he  signed  it  once  vtbea 
he  wrote  it,  and  once  as  a  witness.]  > 

Count,  for  Frit.  You  have  sworn  that  KiS' 
sen  Jusn  Doss  signed  it,  then  too  must  know 
when  he  signed  it. — A,  Kissen  Juan  Doss  wrotft 
the  paper,  and  gave  it  into  the  hands  of  Bol- 
lakey Doss. 

Did  ^ou  see  it.^-^BoUakey  Doss  gave  it  me« 
and  desired  me  to  sign  it,  which  I  accordiuglj 
did  in  Persian. 

When  did  Bollakey  Doss  sign  it,  before  ot 
afler  yuu  did  ?— Bollakey  Doss  having  signed 
it,  gave  it  to  me  to  sign. 

.     Did  you  s<>e  Kissen  JuaU  Doss  sign  it  f — t 
do  not  recollect. 

Then  how  do  you  know  that  he  signed 
it  at  all.' — I  know  nothing  about  his  signing  it« 

Kitten  Juan  Dott  called  again. 

Court.  When  did  you  write  this  paper  ?^-A^ 
Having  inspected  the  papers  of  Bollakey  Doss 
which  were  at  CalcutU,  1  from  them  drew  up 
this  paper. 

But  when? — It  mav  be  witl)in  two  or  th'rea 
months  of  six  years,  I  cannot  speak  with  pre* 
cision. 

By  whose  directions  and  from  what  materials 
did  you  write  it? — By  the  directions  of  Pud- 
mohun Doss,  he  is  my  superior;  having  both 
of  us  inspected  Bollackey  Doss's  papera,  we 
drew  u]i  that  paper. 

.  Did  you  take  what  you  wrote  from  the  booktf, 
or  from  what  Pudnoohun  Doss  told  you?— 
What  I  wrote  1  took  from  the  books. 

If  the  books  are  given  you,  can  you  point 
out  the  parts  fropi  whence  you  dr^w  tiiese 
papers  ?-<>I  can. 

Do  you  recollect  how  many  hooks  were  ta 
your  possession  ?-*Two  books,  called  th« 
Roey  Namah,  and  the  Cotta. 

Were  those  all  tlie  books  ?->*^()ur  liooks  are 
drawn  up  from  year  to  year ;  in  those  two  books 
are  the  contents  of  this  paper. 

Were  there  only  two  books  for  9»^^  y***"  ?— 
When  there  was  a  gr^*  ^^^  of  business  in  tha 
bouac,  t«ro  liooks  Were  filled  up  in  a  yeari 
when  not  so  much,  two  hooks  might  last  for 
four  years. 

Do  ypu  recollect  how  many  bo6ks  you  exa*- 
mined  to  make  up  this  account? — 1  have  been 
thirteen  or  fourteen  years  a  servant,  and  during 
that  time  six  books  have  been  used. 
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How  wmj  bookt  did  joa  examine  to  make 
imt  tbat  paper  ? — Vire  bad  three  books  witbio 
tbe  fireC  five  yean,  one 'called  tbe  Kaisara, 
-where  every  thing  is  entered  fully ;  from  tfaenoe 
it  ia  entered  fairer  into  the  Rdey  Ntoab,  and 
from  the  Reey  Namah  to  the  Cotta. 

From  what  particular  books  did  yon  take 
this  jpaper? — All  the  books  were  in  my  pos- 
session ;'  but  what  is  contained  in  this  pa^,  1 
extracted  from  one  book,  the  Cotta.  It  is  the 
custom  to  draw  up  papers  from  the  Cotta;  but 
the-  Rdey  N&mah  ai^d  the  Kussara  being  more 
full,  merchants  frequently  refer  to  them  in 
the  drawing  up  of  papers. 

Are  these  all  the  books  that  contain  Bollackey 
Doss's  transactions?— There  are  two  boou 
more  besides  these  three. . 

[The  Coart  directed  all  the  books  to  be 
4>rougbt] 

You  said  before  there  were  six  books; 
how  comes  it  tbat  there  are  only  ^rt  now  men- 
tioned ?-• One,  a  Kassara,  is  lost ;  but  the  sub- 
aunce  is  extracted  into  the  Cotta. 

How  came  yon  to  sign  this  paper  twice  F«— 
One  signing,  which  is  in  the  body  of  the  paper, 
isbecause  it  was  wrote  by  me ;  the  other  as 
witnesshig,  ha? ing  seen  Bollakey  Doss's  signa- 
ture to  it 

>  What  is  the  first  date  of  those  three  books  f 
— Nine  years  and  something  less  than  two 
months  from  this  time ;  it  is  dated  the  ISth  day 
of  Savooii,  Nangree  stile,  18t3.  The  three 
books  depend  upon  each  other,  and  begin  with 
the  same  date. 

What  is  the  last  date  in  the  books?— The 
Mcottd  of  Maug,  Nagree  stile,  18S7. 

Do  the  books  now  produced,  oontain  trans- 
mctions  prior,  or  subsequent  to  these  ?--.-There 
are  two  before, 

,  Id  io  Mr.  Elliot.  How  dees  the  Nagree 
and  Bengal   year  differ?— il.    The  Nagree 

?ear  begins  the  first  day  of  Cboit ;  there  are 
50  years  difference  between  tbe  Nagree  aud 
Bengal ;  the  present  year  is  1832  Nagree,  and 
1188  Bengal.] 

Are  these  the  books  from  which  yoa  ittade 
put  the  paper  produced  ?— They  are. 

Are  all  the  transactions  between  Bollakey 
Doss  and  Maba  Rajab  Nundooomar  contained 
in  those  books?— -All  tbe  boshicss  transacted 
with  Maha  Rajah  Nondocomar  at  Cakutta  is 
contained  in  those  books,  but  what  was  trans- 
acted before  he  came  to  Calcntta  is  not. 
'  Do  all  the  six  books  yon  mentioned,  relate  to 
iraiisactiona  atCakatta?— Two  books  relate  to 
th«  transactions  at  the  army ;  he  was  at  that 
time  wnb  the  army  at  Mongheer :  what  was 
itone  there  was  enu^r^a  in  his  buoks,  those  are 
the  books  not  broug^ht.  Bollakey  Dom  m- 
maioed  with  the  Nabob:  whatever  be  trans- 
acted there,  is  in  those  books ;  he  had  honses 
at  MoorshedabatI,  and  other  places,  and  at  each 
place  there  was  a  different  set  of  booki:  what« 
Bver  was  traoiMsted  in  tkoee  plaoet,  ww  io 
books  there. 


How  caooe  this  aooomt  of  tibe  dcbito  aa4 
oredits  of  BolhJray  Dosi  to  be  drawn  op  inn 
three  books,  when  he  bad  separate  bsob  a 
diflferent  places?— What  bad  bis  aflUrs  elw 
where  to  do  with  a  autement  of  his  dcbCi  ui 
credfti  at  Calcutta? 

Then  tbis  paper  was  only  a  statemeDt  tf  Ui 
debts  and  oredila  at  Calcutta  T'— Yes. 

JlJpon  inspectioa  of  the  Persian  bond  in  tW 
ictment.  It  appeared  to  bear  date  is  tk 
month  of  Badoon,  1183,  Bengal  year,  wbek 
answers  to  the  Nagree  year,  1823.] 

BTr.  Driver  examined. 

'  Court.    Were  those  the  books  deposited  ii 
the  mayor's  court  ? — A.  Yes. 

What  other  books  and  papers  were  ddinrcd 
from  the  Court? — I  hare  no  aoeoantoftk 
books  and  papers  deHvered  from  tbe  Ceoil 

[The  Court  ordered  Mr.  Sealy,  late  rqpAr 
of  the  mayor's  court,  and  now  register  on  tk 
equity  side  of  the  court,  to  attend  with  tic 
other  books  and  papers  in  bis  possessioSi  Ik* 
lopging  to  the  estate  of  Bollakey  Doss.] 


Saturday^  June  10, 1775. 
Mohun  Persau4  examined. 

Have  yon  the  two  books  relating  to  BoHi' 
key  Doss's  transactions  with  the  army  ?— 1  ^ 
not  know  where  the  two  books  kept  with  thi 
arm  V  are ;   1  never  saw  them. 

flow  came  you  to  select  those  three hoobf 
—I  brought  these  books,  because  they  oeolia 
the  Calcutta  accounts. 

Are  these  all  tbe  books  and  papeis  yoo  re- 
ceived from  Mr.  Sealy  ?— There  are  muj 
books  in  the  chests.  I  had  two  obesto  of  pa- 
pers from  Mr.  Sealy ;  they  may  cootais  ic- 
counts :  these  three  books  were  at  my  boose; 
I  have  three  other  books  at  my  own  bM», 
which  may  be  brought. 

[The  Court  ordered  them  to  be  brooghtiii- 
mediately.] 

Kmen  Juan  Doti  esammsd. 

Do  you  know  what  fire  become  of  tbe  oth^ 
two  books?— They  are  at  Mobao  PersiaJll 
house,  he  has  taken  them  out  of  the  chcfL 

IVhen  did  he  take  them  oot  of  the  cbcft?-- 
Fifteen  or  twenty  days,  or  perhaps  a  »••"» 
ogo. 

Did  you  see  him  take  them  out  of  the  cb^' 
—1  took  them  out  of  the  chest,  by  Mobos 
Persaud's  order,  and  carried  them  to  bis  bci^ 

Did  he  know  what  they  were  wb*-  l»  *' 
rected  you  to  take  them  out  ?•  -»« <*«"  "J*; 

At  what  place  did  ^a  take  them  oot  of  i» 
cliest  r — AC  Mr.  Driver's  boose. 

Who  were  present  ?— Five  or  six  p«*»*» 
whose  names  i  do  not  know ;  Mr.  Driver  vu 
not  there.  . 

How  do  yoo  koow  that  Mohan  ?f^ 
knew  the  contents  of  those  books?— He »» 
m^to  tak^patthe  books^tb««r0yi«ttd«i 
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C«le«tA«,  <wC  «l  (be  eh^iU ;  he  «Im  took  Ibem 
bone. 

Q.  Whoke|»ttbekeyoftheohcet?^il.[2y 
Mr.  2>rt0€r.]  I  tbluk  llobiiR  Pmseud ;  it  wee 
giwmn  to  Gongebiaaea»  ^ai  1  belieee  be  give  il 
BidMia  PereMid, 

Kisieu  Juan  pauU  examiBatioB  oontinucd. 

WlMTe  efe  the  aeoemato  of  the  fint  year 
eifter  BoHakey  Doee'e  arrival  at  GaleerttaP^ 
*rhey  are  to  tke  beeke  of  the  army  aooouoCa. 

tt9w  eonsoB  it  ee  P<— There  wee  no  harm  In 
ahatf  aa  the  balanoe  wae  put  iato  the  new 
boefke. 

Deaa  thatlmhHMe  coatala  a  balan^B  of  the 
CJalcatta  aoeeonts  only,  or  of  the  Caleotia  and 
mrmy  aceouataf— Of  all  theaeeooots;  when 
•oe  year  eorfed,  the  balance  wae  earned  to  the 
next  yeai^  aeeoaou.* 


June  10,  1775. 
Mohun  Fertdud  examined. 

Whea  did  Bollakey  Dosa  die?— In  the 
■MiBthof  Aaaar,  Nagree  y^ar,  1826,  or  Juae, 
1769. 

Did  Bells^y  Doaa  make  any  will?— He 
left  a  power  of  fittoraey. 

Court.    The  Probate  ia  the  only  proper  e? i- 


Tbe  Probate  of  the  Will,  of  which  the  Ibl- 
lowing  ia  a  Translate,  was  read : 

^  By  the  Mayor's  Court  at  Calcutta*  at  Fort 
WiUiaia  in  Bengal. 

^(L.S.) 

^  Be  it  known  to  all  aaeii  by  these  praaenta, 
that  on  the  8th  day  of  Septeooberlaat,  1769,  the 
Will  of  Bollakey  Does,  deceased,  a  copy 
wbereof  ia  hereanCo  aanesed,  was  exhibited 
and  proved  before  the  ooart;  and  administm* 
tiop  of  all  and  singuUr  the  goods,  chattels,  and 
cretlits  of  the  said  deceasefH  in  any  wise  be- 
longiug,  was,  and  is  hereby  committed  to  Gun- 
gabissen,  one  of  the  executors  in  the  said  Will 
named,  being  first  sworn,  well  and  truly  to  ad- 
VMBister  the  same,  aad  to  pay  the  lawful  debts 
of  the  deceased,  aad  the  legacies  ia  the  said 
Will  ooataiaed,  aa  iar  aa  the  goods,  chattela, 


*  It  beiog  now  eleven  o'clock,  the  Court 
ande  no  adtpMimment,  but  one  of  the  judgea  at 
least  ahraya  remaiaing  in  the  court.  Or  in  a 
torn  adjoining,  and  open  to  the  court,  the  jury 
retired  t»  noother  adjoiaing  room,  under  the 
elMige  ef  the  rtMriff 't  offioers,  to  take  refrerii- 
meat  and  to  sleep.  Ttie  Court  met  the  next 
day  about  eight  m  ihe  aioming,  and  proceeded 
ontbecauae;  the  like  was  dene  at  the  end  of 
each  day,  aad  at  other  times  in  the  trial,  when 
refreshment  was  necessary.—— [See  the  Cases 
of  Hardy,  and  Home  Tooke,  a.  d.  1794 ;  of 
Stone,  A.  D.  1796.}  The  rep^titkm  of  the  date 
is  in  the  Original. 


aad  eredita  «f  (he  aaid  deceaaed  shall  extend, 
and  the  Jaw  oblige  ;  and  also  to  exhibit  intq 
this  court  a  true  and  perfect  iorentory  of  all 
the  said  goods,  chattels,  and  credits,  on  or  be- 
fece  aix  usonths  from  this  day ;  and  to  render 
iato  thia  court  a  true  and  just  account  of  ail  the 
effects  of  the  said  deceased,  on  or  before  the. 
S4th  day  of  October,  which  will  be  ia  the  year 
of  our  liord,  1770.  Dated  llie  day,  month, 
year  and  place  above  mealioned. 
"  Signed, 

"  David  Kuxican,  Mayor. 

<<  CpBNELius  GoonwiN,  Alderman.** 


What  do  you  kaow  conoeraiog  the  traasac* 
tions  between  BuUakey  Does  and  Maba  Raiah 
Nundocomar?-^The  acceuotsof  tbem  are  ia 
the  CotU,  Nagree  year  les^,  or  1768  Chria- 
tiansBm. 

What  do  you  know  of  Maha  R^ah  Nundo* 
comer's  traasaotinna  with  Pudmohun  Does, 
and  Maha  Rajab  HuiHloeOmar'a  with  BoUakey 
Doaa  in  has  lifetime  P^^bout  five  moatbs  al^er 
the  death  ef  Bollakey  Dtoss,  Podmohua  Dosa 
and  Gnngahisaen  ohuioed  the  bonda  from  the 
Compaay,  on  the  account  of  Bollakey  Doss, 
and  carried  them  to  Maba  Rajah  Noodocomar. 
In  the  evening  of  that  day,  Pudmohun  Dosa 
ijalormed  me  of  that  circomstaace.  1  then 
ahewed  GongaMssea  the  power  of  atlomey 
graoted  to  me,  aad  whwh  I  liad  before  shswa. 
W  him,  in  order  to  prove  to  hiaa  that  10,000 
rupees  only  were  due  to  Maha  Biyah  Nundo- 
eomari  and  the  day  afterwards,  I  went  to  the 
bouse  of  Maha  Rajah  Nuadoooowr.  He  d»^ 
sired  me  to  sit  down,  and  aaid.  The  Company'a 
bonds  are  received ;  aome  durbar  cxpeacea  will 
arjae  on  tbem.  I  anawered,  I  am  an  attoraey  ; 
to  whom  ever  money  ia  paidi  their  nameamas^ 
be. written  down,  and  filed  in  the  audaulet :  to 
which  he  answered.  What  is  that  to  you?  I 
wiU  do  it.  1  then  weal  to  my  own  houae : 
four  or  five  daya  after,  I  returned  to  Maha 
Rajah  Nnadocomar :  he  aaked  me  if  Pudmo- 
buu  Doaa  had  apoken  any  words  to  me ;  1  an- 
awered, No:  be  then  aaid,  1  and  Pudmohua 
Doaa  have  drawn  out  (teekkeeah)  three  papers  r 
the  amount  of  one  is  48,021  sicca  rupeea  f  tha 
amount  of  the  other  two  together  is  35^000 
arcot  rupeea.  1  remained  silent,  and  aoosa 
little  time  after  went  home.  Fourteen  or  fif* 
teen  daya  after,  Pudmohun  Does  said  to  m^' 
Come  along  with  me  to  tiie  bouse  of  Maha 
Ri^,  and  take  the  Comuany'a  bonds,  whKh 
he  haa  received.  I  with  Gungabimen  and 
Pudmohun  Doaa  accordingly  went  thither:  it 
waa  night  tioae,  the  lamps  were  burninsPi  ^d 
the  Maba  Rajab  was  sitting  ^oreatmrs :  we 
sat  down  by  htm,  »iHl  Maha  Rajah  calkd  for 
his  eacrotore  and  opened  it,  and  took  out  all  the 
papers  that  were  ooataiaed  in  it,  and  spread 
them  before  him  s  he  cancelled  (by  tearing  the 
top)  a  Nagree  bond  ft»r  10,000  rujiees ;  healao 
moduced  the  potta  of  the  houae  and  gave  the 
cancelled  bond  and  tbe  potta  into  the  hands  of 
Quagabisiett;  h«  likewipa  tare  the  heads  of 
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tliree  Pennan  pieipers,  antl  nid  to  Gaogabitteil, 
Uo  you  take  these. 

[Bond  shewn  him.] 

Is  this  one  of  the  paiiera  be  caooelled?— 1 
did  not  then  knovr.  what  the  papers  were,  1 
cannot  read  Persian  ;  this  is  one  of  them.  T 
hare  since  informed  myself  of  the  circum- 
stance :  at  that  time  I  could  not  tell,  I  now 
know  that  it  is  for  certain.  After  harinji^  torn 
the  tops  of  the  papers  Ma  ha  Rajah  Nundoco- 
mar  offered  them  to  .Gpn^bissen,  who  said. 
Give  them  to  Pudmohun  Doss.  Maha  Rajah 
then  looked  at  me  sideway  ani^rily,  and  turn- 
ing to  Pudmohun  Ooss,  said,  Do  you  take  the 
IMipers.  Pudmohun  Doss  took  them ;  Pud- 
mohun Doss  and  Maha  Rajab  kept  counting 
by  their  memories  some  sums  of  money  on 
their  6ngers,  hut  wrote  nothing  down.  Maha 
jRajah  said,  I  will  take  eight  bonds :  having 
separated  the  other  seven,  be  put  them  into  the 
hands  of  Pudmohun  Doss ;  there  were  ori- 
ginall;jr  nineteen  bonds;  the  governor  and 
council  took  two,  on  account  of  commission 
due  to  one  Michael ;  the  other  seventeen  were 
given  to  Maha  Rajah.  When  be  gave  the 
seven  bonds  to  Pudmohnn  Doss,  he  said,  You 
have  before  taken  two :  ho  answered,  I  have. 
Haha  Rajah  said  to  Pudmohun  Doss,  Indorse 
the  eight  bonds  f  have  taken :  Pudmohun  Doss 
answered,  I  will  get  them  indorsed  by  Kissen 
Jnan  Doss,  the  Gomastah  of  Bollakey  Doss. 
Maha  Rajah  put  the  eight  bonds  into  the  hands 
ef  Ghoiton  Nant  Podtlr.  I,  Pudmohun  Doss, 
Ouogabissen,  and  Chcriton  Naut,  (into  whose 
hands  the  bonds  were  put)  went  out  together, 
and  sat  down  in  my  bbaita  khauna  (sitting 
voom)  Pudmohun  Doss  sent  a  man  to  call 
Kissen  Juan  Dos^s.  Kissen  Juan  Doss  arriF- 
ing,  indorsed  the  eight  bonds,  and  Pudmohun 
Doss  gave  them  to  Ghoiton  Naut  Podar,  who 
carried  them  away. 

:  Do  yon  know  of  any  receipt  or  acknowledg- 
■uot  for  those  bonds?— I  was  at  that  time 
confined  in  the  court  of  Gutcherry :  be 
Jiever  wrote,  or  signed  any  receipt  before  roe, 
Pudmohun  Doss  took  a  receipt  trom  him,  but 
1  do  not  know  ^hen  he  got  it.  [Paper  shewn 
to  witness,  marked  F.]  This  is  the  receipt :  1 
know  it,  because  1  took  a  copy  out  of  the 
mayor's  court. 

Are  you  sure  this  is  the  original  ?— I  do  not 
read  Persian ;  the  Monshy  took  the  copy  by 
my  directions. 

Do  you  know  of  any  further  transactions?— 
J  know  a  deal  more  of  Bollakey  Doss's  busi- 
ness, but  not  of  these  eight  bonds. 

Did  any  conversation  pass  between  yob  and 
CommaulO'DieD  Ally  Cawn  about  this  trans- 
action  ?— Some  money  woa  due  from  Commaul 
O  Dien  on  account  of  Bollakey  Dois ;  1  did 
not  know  what  the  amount  was.  Gommaul 
O'Dien  said  it  was  abont  600  rupees :  I  then 
said,  Pay  it  to  me :  the  demand  was  made  three 
or  four  different  times.  Gommaul  O'Dien  one 
day  came  to  me  at  my  house,  and  said,  I  can- 
not pay  this  mone^,  1  have  none.    I  (ben 


shewed  hfm  copies  6f  the  different  papcn  I  bid 
taken  out  of  the  court,  and  desired  bim  to  look 
at  them :  he  read  them;  and  having  read  tbesi, 
said,  This  (s  the  impression  of  .my  seal :  wha 
this  paper  (fakknt)  was  written  I  do  not  koow; 
the  name  on  the  seal  is  mine;  where,  or  wiici 
the.  paper  was  written  I  do  Bot  know,  I  am  not 
a  witness  to  it.  About  four,  five»  or  sixmootk 
aflerwards,  Gommaul  O'Dien^^ose  to  meuA 
said,  Maha  Rijab  Nundooomar  is  security  lo 
government  tor  me,  for  the  pergonikah  of  Hid- 
gellee :  he  says  to  me.  Do  three  things,  aod  1 
wilt  be  and  remain  your  secority ;  wi&fctpcd 
to  the  bond  of  Bollakey  Doss  say  that  yos  are 
a  vvitness,  and  having  sworn  before  the  gentle 
men  of  the  adawlut  give  evidenot  of  it:  write 
out  also  an  account  of  receipts  of  money  (B«- 
r&mud)  against  Mr.  Lushington :  wrile  «t 
likewise  a  BurrHmod  against  Bassent  Roj. 
Gommaul  O'Dien  told  me,  he  then  answered 
that  he  could  not  speak  away  his  religion :  if  I 
can  get  any  one  ehe  to  stand  my  secoritj,  I 
will  give  up  sll  thoughts  of  him.  1  it  that 
time  sent  for  Mahomed  Allom,  who  lives  three 
doors  from  the  bouse  1  inhabited,  in  a  boos 
belonging  to  me :  be  came  to  me,  and  1  toM 
him  all  the  Maha  Rajah  had  said  to  CoohbioI 
O'Dien,  and  likewise  told  hjra  Gommiul 
O'Dien's  answer  to  Maha  Rajah  Nundocsmv; 
I  likewise  said  to  him-^- 

Court. ,  What  you  said  to  Mabommed  Ailm 
is  no  evidence. 

Do  you  know  if  Bollakey  Doss  could  write 
Penian  ? — He  neither  could  read  it  nor  write 
it,  nor  did  he  understand  it  well. 

Djd  you  ever  see  him  execute  bonds  or  other 
papers  r — 1  have  seen  him.  Sometiaies  he 
wrote  the  bonds  himself  in  Nagree,  somediMi 
in  Bengal,  but  always  signed  them  with  ho 
own  hand:  ha  did  not  write  the  body  of  the 
bond  with  bis  own  hand,  for  he  cookl  notwnte 
Bengal. 

How  did  be  ezecote  bonds  ?->He  alwaysfot 
his  sign  manual  to  a  bond. 

Court  to  Mr,  Elliot.  What  word  doei  he 
use  for  hood  ? — Immasook,  which  is  a  ?«"•*■ 
word ;  it  is  khut  in  the  (fagree  language. 

To  Witneu.  Did  he  put  any  thing  b»ta 
his  sign  manual  ?•— He  put  bis  seal  to  leuai; 
I  never  heard  of  bis  putting  his  sea(  to  owg** 
tory  papersi  on  which  money  was  to  he  it- 
ceived. 

What  is  the  usuaJ  manner  of  Nagresmff* 
chants  executing  bonds ;  do  they  not  tbeir"*" 
inanual,  or  seal  ?— At  Airrah,  Delhy,  Uw"*, 
Gnzerat  and  Sural,  it  is  the  custom  of  Swj^ 
to  get  the  body  of  the  bond  wrote  */  "*^ 
Gomastahs,  and  they  sign  it  wirti  tbeir  own 
hands.  ,  _. _-  • 

How  do  Nagree  merchants  and  SmwR  " 
Gakjutta  execute  bonds  ?-^Shroffs  in  C«lcii» 
sign  a  bond,  and  do  not  fix  any  seal. 
Crots  Examination. 

Where  does  Gupgabittcn  pow  lire  Mfl  ^1 
house, 
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-  How  longf  hia  he  liveil  there  ?-*It  may  be 
two  vears  and  a  half,  or  three  years. 

What  age  is  be,  and  in  what  state  of  health  ? 
— I  do  not  know  his  age  exactly,  be  is  a  young 


Has  he  any  particniar  iDflrmity  yoa  know 
off — He  has  been  sick  something  above  two 
years ;  be  was  at  first  very  ill,  then  got  better ; 
he  is  now  worse. 

How  long  is  itsinee  he  relapsed  ? — How  can 
I  tell  when  he  became  worse  P  He  is  not  a 
dying  man,  hot  very  ill. 

How  do  you  know  that  he  has  got  worse  ?— 
Because  he  is  in  my  house,  I  see  him  every 
day. 

When  did  he  get  better?—!  cannot  ascer- 
tain that  date  so  exactly  to  commit  it  to 
writing. 

I  do  not  ask  the  exact  date ;  will  you  tell  it 
as  near  as  you  can  f— Some  days  he  has  vio- 
lent pur|fiogs,  at  other  times  he  ^ets  better; 
it  sometimes  continues  upon  him  for  ten  days, 
more  or  less. 

Court,  Give  a  positive  answer  to  the  ques- 
tion ? — A,  I  cannot  tell. 

How  was  he  yesterday,  hew  is  heto-day  ? — 
I  do  not  know,  I  was  here  all  day. 

Would  not  you  have  heard  if  be  bad  been  so 
ill  as  not  to  be  able  to  come  out  ?— I  heard  no- 
thing of  him  last  niffht,  he  has  not  for  a  long 
time  been  in  a  stateable  to  go  out  of  the  house  ; 
some  time  ago  he  went  twice  to  the  court  house 
to  sign  papers. 

Cat)  you  particularize  the  time  P— About  a 
roootfa  -or  two  months  ago,  1  believe ;  I  cannot 
tell  exactly.     . 

Has  he  ever  been  out  since  he  was  last  at 
the  court  bouse? — He  has  never  been  out  of 
bis  house  sinee  the  time  he  came  to  the  court 
bouse  to  si^n  the  papers. 

Has  he  smce  then  been  so  sick  as  not  to  be 
able  to  go  out  ? — He  is  so  weak  that  he  has 
been  obliged  to  be  held  up  by  people  when  be 
came  out  of  the  bouse. 

Can  any  person  that  wanted  to  see  him  have 
access  since  he  went  to  the  court  house  P — Any 
person  having  business  has  access,  several  have 
seen  him  since. 

Who  has  seen  bim  ?— I  do  not  put  a  watch 
over  him  ;  how  can  I  tell  who  has  seen  him  P 

Mention  one  that  baa  seen  bim? — Kissen 
Joan  Doss,  Baul  Govin,  Kirib  Doss  Pattuck. 

Do  you  know  any  more  ?— A  great  many 
people  have  seen  him  besides ;  any  body  that 
wishes  to  see  him  may. 

Court.  Name  some  others? — Monic  Chud 
Baboo,  the  son  of  Huzzymotl,  Jaggernait 
Dogonaqt  Duboo. 

The  counsel  for  the  prisoner,  suggesting 
that  GuDgabissen  was  under  confinement,  and 
not  so  ill  as  alledged  by  the  witness,  the  court 
requested  Dr.  Williams  and  Dr.  Stark  to  exa- 
mine GuDgabissen,  and  report  to  the  court  whe- 
ther he  could  safely  come  out  aod  give  evi* 
ilence,  or  not. ' 

Q.  Yoa  said  Boilakey  Dost  drew  a  draught 


on  BeBim  in  favour  of  lord  dive  for  a  tack 
of  rupees.  Is  that  transaction  in  those  books  ? 
— il.  It  is. 

Court.  How  do  you  kOow  it  was  paid  ?— 
It  appears  in  the  books,  a  receipt  was  trans- 
mitted from  Benares,  and  lord  Clive  p8«l  the 
money. 

Can  you  find  it  out? — I  can. 

Mohnn  Persaud  and  Kissen  Juan  Doss  exa- 
mined the  books,  and  found  the  following  entry. 

KUsen  Juan  Don.  The  particular  account 
of  this  transaction  is  in  the  Roseoamroa. 


Entry  read* 

**  The  cotta  written  in  the  name  of  the  Dewan 
Nabkisseo. 

Rs. 
Debit  side,  page  403    ...    .      SO.OOO    0 
430    ...     .     100,000     0 
498     ...     .         7,000     0 

Making  in  the  whole     . 

.     197,000 

0 

Creditstde,  page  497    ... 

499    ..    . 

.      33,517 
.       93,489 

8 
B 

197,000 

0 

Court.  Give  a  translation  of  the  Rosenaovntf 
page  494. 

(*  In  the  name  of  the  Dewan 
Nobkissen,  14  Maug,  1899,  (Sa- 
turday 1st  of  August)    ....     90,000    0 

Particulars  as  follows 

Paid  by  Dukee  Ramseil  .  .  14,600  0 
10,000  of  which  was  paid  on  the  91st  of  Pa- 
gun,  and  4,600  on  the  94th  day  of  the  same 
month." 

Court,  Look  whether  there  is  any  menttou 
of  the  lack  of  rupees  of  Banaris  in  this  page. 

Mr*  Eiliot..  We  are  not  now  upon  the  lack, 
but  upon  the  20,000  rupeca. 

Dr.  Williams  and  Dr.  Stark  returned  from 
examining  Gungabissen,  and  inform  the  court, 
he  was  so  ill  that  he  could  not  possibly  attend. 

Kissen  Juan  Don  continues  reading  from  tho 
Rosenamma. 

<<  Page  494.  In  the  name  of  the  Dewan 
Nabkissen,  a  letter  of  credit  (sefaurnsb)  has 
been  written  upon  Bridjoo  Mohun  Doss  and 
Curliick  Does,  on  account  of  lord  Clive^  and 
paid  to  Mr.  Chamfer  at  Banaris,  fof*  which  a 
receipt  was  given  on  the  5th  day  of  Chyte,  one 
lack  of  sicca  haulee  Banaris  rupees." 

Mohun  Fersaud  cpow-examined. 

Whose  proper^  was  the  monev  in  that  ac- 
count? was  it  belonging  to  Boilakey  Doss,  or 
the  house  at  Banaris?— How  should  I  know  ? 
It  will  appear  iu  the  books. 

Has  any  notice  been  served  upon  you  by 
Mr.JarotP— Yea. 
.  Who  were  the  witneMei  to  the  bon4  yoa 
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mr  if  a  f»lie  onef-^MAbASMd  C«i|HBal  Uehr^ 
l^ttt,  wl  If  ato|»  lUy,  1  beliere. 

Do  you  know  or  can  you  gi?e  any  aoeouot 
«f  iUiqb  ft>y  ?— I  atT«r  knew,  aa^r ,  nar  ^rd 
of  Matob  ilof  «  I  i«ay  l^a?  e  aaen  aia»y  faoplt 
•f  <ha^  naine,  Ibai  I  do  aot  know^ 

Do  you  know  Selabbutf— Ha  waa  ^f  the 
tame  caat  with  raa,  I  Juew  bm  well. 

Where  is  he  ?— Dead. 

Where  4id  he  die  f— In  Calcatta,  io  the 
house  of  Boliakey  Doia.  BoUafcey  Don  was 
$tieu  Unng, 

How  laog  More  QolWkey  Dow'a  daalli  ?-r* 
Boliakey  Dosa  died  in  18S6,  or  1769.  My 
house  and  the  house  of  Boliakey  Doss  are 
liear. 

How  long  befoK  the  death  of  Bollikay  Doaa 
did  Selfkbut  die? — 1  cannot  tell  exactly,  he 
4ied  aona  tiipe  jn  tha  year  18Sd  of  liaf  rae, 

What  was  Belabqt?— He  waa  a  Vakeel  of 
Boliakey  Doss's.  I  knew  him  well,  h^  came 
to  Calcutta  before  Boliakey  Dues :  he  was  an 
Afn  Walla ;  I  never  eat  rice  with  him,  nor  he 
ivith  me ;  bewould  eat  rice  whioh  oiy  servants 
^rcised. 

What  was  Selabut's  usual  method  of  attest^ 
ing  papera  as  a  witness? — 1  have  seen  him 
fraquantly  with  my  own  eyes  take  off  his  seal, 
wet  two  or  three  papera,  and  fix  hia  seal  to 
4hem. 

Was  not  Sdabut  bred  tq  some  kind  of  busi- 
neaa  with  Boliakey  Doaa  ?^*-He  was  Vakeel  of 
BolUkey  Dosa,  aod  ayeooled  whatever  boflh 
yesa  be  ordered. 

Did  he  write  Nagree  ?— I  never  saw  him ; 
he  wrote  Peraian  in  my  presence :  he  has  also 
fixed  hia  PeniaQ  aeal  id  my  praaenoe ;  I  have 
IMMV  io  my  posaeaaion  writings  of  bis. 

Were  Boliakey  Dosa  and  Sialabut  of  the 
name  cast?^They  were  both  Agra  Wallaa, 
hot  I  do  not  know  if  of  the  aamecaat:  by 
Agra,  I  maan  the  place  he  oame  from. 

Court,  Waa  he  a  Nagrae  marchant  or 
ahroff  ?~J.  I  do  not  know. 

When  did  yon  know,  according  to  your  own 
account ;  or  when  did  you  suspect  this  a  false 
hond  ?— After  the  bond  had  been  given  by 
Bffaha  Rajah  Nnndoooraar  to  Pudmohun  Doss, 
ood  I  had'  read  it,  Ihcn  1  imagiood  it  to  be 
forged. 

Waa  that  the  iuat  liaM  ?-^ron  the  day  on 
which  Maha  Rajah  Nundooomir  meotioMd  lo 
mm  Diwbir  ohorgea»  aooio  do«bta  aMse  in  my 
«iiad. 

Whea  waa  it  thai  yo«  fWat  heani  nantkiRor 
Ihe  hood  f— I  never  heard  of  it  tiU  PodmohoD 
Dosa  shewed  it  me.  Maha  Ri^  Nuodoco- 
Bar  had  moniioned  a  circumstance  of  three 
papers,  but  had  not  apeoified  this  bond. 

Whit  were  thaad  doufals  you  neotioii?^ 
That  the  Oorbar  oharg«a  wan  not  just  and 
fairly  charged,  beoaoso  I  know  Mr.  Veivbt, 
Mr.  Cartier,  and  Mr.  Ruasel  h«d  ooi  ncaivod 
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Fas  any  mention  made  of  their  namaa?-*- 
Their  aamei  were  wh  Bieotioiied»  but  Mr. 
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V#ra1at  waa  goveme r,  and  Mr.  Caiiier  was  le- 
oond. 

When  did  you  firrt  hear  of  Durbsr  ex- 
penoea  ?— Whea  Podmohmi  Dees  bad  told  mt 
of  the  Company's  bonds,  I  went  the  next  4sy 
to  Maha  Rj^ah  NnodooMiiar,  aod  tbeo  bani 
of  the  Durbar  expeoces.  1  heard  it  belwe 
ffOBS  PodonahiMi  Does,  who  had  meotieacd 
some  circumstances  concerning  Gocol,  Gonal, 
and  Nobkiasen ;  and  he  aaid»  You  mast  prepere 
a  jewel,  aod  theo  the  geotleflAeo  will  pay  yoa 
vour  money.  I  do  not  •  remember  bavisg 
beard  ao¥  thing  else  ooMortuag  Durbsr  cx- 
penaea,  iiefi»re  I  beard  it  from  Maha  Jhjjih 
Nundocomar. 

Who  were  present  when  thoae  popcn  «m 
delivered  ?— I,  Gungabiasen,  Podmohua  Don, 
and  the  Maha  Rajah.  Choitanaut  came  io  to 
reeeire  the  bonds ;  a  person  of  the  name,  of 
Goo^Bud,  by  the  ordera  of  Maha  Rajabi 
brought  a  little  esocotore.    X  saw  no  eoe  ebe. 

Can  you  take  upon  you  to  say  there  weieoo 
one  else?— How  can  1  say  there  wasaaasi 
else  ?  i  saw  no  one  elae. 

If  there  had  been  any  one  dae,  should  yoa 
have  aeoo  him  ?— We  satin  the  dhalao  (bill): 
there  was  no  one  present  but  those  that  bo4 
been  mentiooed.  W  ben  Goosaod  came  ia,  tnd 
had  delivered  the  esorolore,  Maha  Rajah  sesl 
him  away. 

Were  von  three,  Gungahiaseo,  Padmoba 
Dgei,  and  you,  ever  at  Maha  R^%h  Nornhoo' 
mar's  boose  at  any  other  time  ?«— Frcqeeniljr 
together  and  aeparale. 

Ill eotjoo  the  time.— I  uaed  to  go  every  diyi 
I  cannot  mention  any  particular  period  wbeo 
we  were  all  together. 

Can  you  Uil  sae  if  at  any  other  time  pipcn 
were  piodooed  P— I  never  saw  him  at  aay  otber 
time  take  or  give  papers  reUtive  to  Boliakey 
Dosa'a  estate. 

When  you  saw  the  papera  at  Maha  IU>k 
Nuiidooomar*a,  you  koew  oot  what  they  w«re( 
how  come  you  now  to  know  the  bond  Io  beoao 
of  them?— Maha  Riga b  Nuodooomar  put tbis 
paper  in  the  haod  of  PodnMihuD  Dosa:  Im 
tore  it  at  the  top;  I  dkl  not  read  it  at  ibtt 
time;  Pudmohun  Does aAerwarda  brongbtil 
to  me,  and  explaioed  it  to  mo  aa  eoe  af  tbo 
three  papera. 

Court.  Are  lhei«  aay  other  circoinslaooei 
by  which  you  know  it  ?^A.  There  ia  abo 
thia  oircoflMtaoco,  that  1  koew  Boliakey  Don 
did  not  owe  Maha  Ritfah  nieve  than  10,OOQ 
rupees. 

Did  you  ever  aeo  Boliakey  DoasexeeuleaDy 
hood?— I  never  did:  waa  1  to  see  biahaotf* 
writing,  1  should  know  it. 

[Question  repeated.]^!  aaw  him  eiecute  a 
bond  for  1,000  rupeea. 

Court.  Were  you  intimate  with  BoIIaJgr 
Doaa  at  the  time  of  the  wars  between  hf» 
Ally  Cawn,  and  Cossim  Ally  Cawn?— ^-  * 
have  been  acquainted  with  Boliakey  Dosi  14 
or  19  years :  we  corresponded  then. 

Did  yon  ever  bear  of  any  jewel?  bdoopaj 
m  Maha  Ri||th  Nondocoaiar,  being  depoaitei 
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%ith  BoHakey  Doii  ? — I  never  did.  I WM  to- 
gether with  Nobkissen  when  he  ittlrodueed 
Bollakej  Dott  ta  lord  Clire. 

Have,  yea  discovered  any  material  traosae^ 
tion  of  Bollakey  Doas,  eicept  this  bond,  which 
he  did  not  tell  yoa  of  P— Bollakey  Doas  used 
not  to  lofortn  me  of  all  he  did. 

Do  you  recollect  bein^  at  Mr.  Driver*! 
house  some  time  a^,  and  taking  away  some 
books  of  Bollakey  Doss's?—!  took  them» 
[pointing  to  the  books  produced  in  court.] 

Who  was  present  when  yon  took  tn<Mi? 
•^Kissen  Juan  Doss  and  Mr.  Driver's  sircar. 

Did  Kissen  Juan  "D^aa  take  them  from  the 
chest,  or  did  yoa  take  them  ?— Hfe  did. 

Did  you  tell  him  the  books  by  name?— I 
desired  him  to  look  into  the  hooks  resfleeting' 
an  account  of  Rogoo,  and  aho  into  the  Calcutta 
books. 

Did  you, ask  for  any  other  bodes f—1  did 
not. 

Did  yon  not  ask  for  the  army  books  P-^I  M 
not  particulariy  mention  the  army  books,  but 
desired  him  tolook  for  the  books  of  Rogoo's 
accounts. 

Are  the  books  concerning  Rbgoo  the  army 
books  r— I  do  not  know  whether  it  was  entered' 
in  the  army  books  or  no. 

Do  ^ou  now  know,  whether  Rogoo's  ac- 
counts is  in  the  army  books  or  noP—- i  hUve 
not  looked  into  the  books. 

Don't  you  know  there  are  books  called  army 
books  ?— r  do  not  know. 

Do  you  know  whether,  among  Bollakey 
Doss's  books,  there  are  any  that  relate  totrans- 
aaions  at  the  army  P— I  had  not  seen  the  books 
before,  when  Rissen  Juan  Doss  brought  them 
to  my  house,  and  examined  them. 

[The  Bond  produced.] 

Counsel  for  the  Crown.  Is  this  one  of  the 
three  papers  you  saw  Maha  Rajah  Nundoco- 
mar  tear,  and  deliver  into  the  hands  of  Pudmo* 
huo  DossP— il.  Yes. 

Was  there  money  paid  on  this  bond  ?— The 
Company's  bonds  were  therenpon  Indorsed  to 
Maha  Rajah  Nundocomar. 

Did  Maha  Biyah  Nundocomar,  before  this 
transaction,  before  the  three  met,  when  the 
bond  was  deli? ered  up,  ever  mention  to  you  his 
having  such  a  bond  P — MaHa  Rajah  Nundoco- 
mar told  me,  that  he  and  Pudmohun  Doss  bad 
drawn  up  these  three  papers,  one  of  the  papers 
for  48,031  rupees,  and  two  papers  for  55,000 
rupees.    Qunfirabissen  was  not  present. 

Cottf^    Where  was  the  bond  found?— It 
was  deposited  in  the  mayor's  court,  as  part  of' 
the  esute  of  Bollakey  Doss. 

When  Maha  Rajah  Nundocomar  told  you 
that  he  had  drawn  op  three  papers,  was  Gun-' 
gabisaen  present  P— He  was  not. 

9f  r.  Seafy^  late  Register  of  the  Mayor's  Cenrt, 
called  and  sworn. 

^  Court.  Look  at  that  paper,  [Bond  ahe^n 
iiim]  was  it  among  the  papers  belonffinsr  to 
llottakey  Doss  ?-iJ.  It  wasr  ' 


Wes  H  torn  then  P-u.It  wsts. 

Are  yoa  enough  acquainted  ;with  monejr 
treosactioB  in  this  oeuntry,  to  knew  whether 
that  is  the  customary  way  of  cancelling  boode? 
— I  am  not. 

Was  this  paper  delivered  with  other  papem 
belonging  to  the  estate  P— 1  do  not  know.  1 
was  not  then  Register ;  it  ifas  one  of  the  papers 
tlmt  was  delivered  to  me  as  belonging  to  the 
eatate  of  Boflekey  Doss. 


Rmjah  Nf^kiuen  i 

Do  yon  know  whose  seal  this  is?  [P^pef 
produced.]— The  name  upo|^  the  aeal  ia  Mah» 
Rajah  Nundocomar.  It  appeara  to  be  hifr  aealy 
I  cannot  tell  who  affixed  it 

The  Paper,  of  which  the  followiiMf  is  a  tm^ 
siate,  read  by  Mr.  Elkotw 

*'  [Nundocomar  Ba^ader  Maha  Rajah.] 

"  Formerly  the  jew^ebrfongiog  to  me  werv 
deposited  with  Seat  Bollakee  Doss.  In  the 
Bengal  year,  1173,  he  gave  me  a  bond' as  the 
•  value  thereof,  for  the  ^m  of  rupeea  48,0S1, 
'  and  a  premiom.  I  having  delivered  over  the 
Said  bond  to  Oungabissen,  who  is  the  nephetr 
and  manager  of  the  business  of  the  aforeaaidf 
S(*at ;  he  paid  ell  together  the  ^m  of  currenf 
rupees  69,030,  in  bonds  of  the  English  Com- 
pany, which  is  the  amount  of  my  demand^ 
as  principal,  premium,  and  batta. 

*•  Written  on  the  4th  of  Maug,  in  the  Bepi* 
gal  year,  1176." 

Court,  is  the  affixing  a  seal,  the  Manner  hi 
this  country  of  authentioating:  papersP-^il. 
There  are  three  aorta  of  customs  mthia  eoani- 
try.  First,  for  money  matteva^  merdMDt# 
among  themselvce  sign  and  witneas,  but  do  ne^ 
seal ;  that  Is,  the  Bengal  and  CaUmtta  mer- 
chanta*  Second.  Among^  Mogul  Mwamlmeiiy 
who  know  no  character  but  Pmian,  tfaer  writer 
*  Alaubd,'  and  aet their  eaals.  Tbirtl.  Govern* 
ment  aftirs  paae  by  seal,  without,  sign  OMonalr 
of  any  kind. 

la  the  application  of  a  aeal  sufficient  to  sack 
a  paper  as  that  P  [Shewn  Receipt,  letter  P.}l— 
As  one  might  know  Nagree,  aiidtbe  other  Per* 
elan  and  Bengal,  such  a  seal  might  he  sdffi- 
cieDt.  This  |iaper  being  only  a  receipt,  a  eeal 
ia  sufficient  The  word  '  Alaubd'  ie  not  need- 
ful in  this  case. 

Is  it  necessary  that  such  a  writing  at  tWe  bi^ 
confirmed  hjf  witneseP — It  is  not  necessary. 
[Translate  of  bond  exhibit  A.'read.] 

1*116  Prisoner  desired  he  might  ask  Rajah 
Nobkissen  a  question. 

Court,  Let  him  conatllt  ha  counsel  before 
be  ask  the  question. 

The  question  being  over-  heArd  by  Nobkissen, 
be  said,  *<  Maha  Rajah  Nundocomar  had  better 
not  ask  me  that  question;"  Upan  wnich  Nun* 
docomar  deelined  teking  the  queatien. 

Court  to  Jury,  You  must  receive  no  pre- 
judice tVom  (Ids ;  you  must  forget  the  coover- 
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aatioD,  and  judge  only  by  the  c? idence  at  the 
bar. 

The  jury  said  tbey  wonM  only  jadge  by  the 
a?idence. 

How  long  did  yon  know  BoUakey  Dosb  be- 
fore his  dealh  ?-*!  believe,  three  or  four  years, 
when  lord  Clive  was  governor. 

What  was  Boliakey  Doss's  bosiness?— He 
was  not  then  in  any  Imsioess  in  Calcutta. 

Were  you  intimate  with  him  ? — I  was  very 
well  acquainted  with  him. 

What  was  his  general  character  f— A  very 
honest  man. 

Did  you  know  Pudmohun  Doss  ? — I  did. 

Do  you  know  any  thing  of  Boliakey  Doss's 
circumstances  f — He  was  reckoned  a  monied 


Are  you  acquainted  with  Boliakey  Doss's 
manner  of  executing  bonds  ? — ^I  know  nothing 
about  it 

Moofuhey  Sudder  O^Dien  examined. 

Did  you  know  that  seal  ?  [Receipt  exhibit 
F.  produced.]— The  name  of  Maha  R^ah 
Nundocomar,  Bahader,  is  to  the  seal.  1  fre- 
quently, when  I  was  Moonshey  to  Mr.  Graham 
at  Burdwan,  had  occasion  to  see  the  Rajah's 
seal;  this  appears  to  be  his:  as  an  oath  lias 
been  taken,  1  have  only  to  say,  that  it  appears 
to  me  in  my  mind  to  be  the  same :  I  btrlieve  it 
to  be  the  seal  of  Maha  Rajah  Nundocomar. 

Is  the  application  of  the  seal  alone,  without 
ibe  word  <  Alaubd,'  deemed  sufficient  authen- 
tication to  such  a  paper  ? — It  is  proper  that  a 
receipt  should  be  signed. 

You  are  asked  if  the  seal  alone  is  suffi- 
cient authentication.  What  is  the  custom  ?  Is 
it  generally  esteemed  sufficient  in  a  country 
court  of  justice?— This  is  what  1  think;  a 
nan  of  rank,  whose  seal  is  well  known  in  the 
'  country,  and  is  known  to  above  ten  people,  it  is 
'  a  sufficient  authentication  for  such  a  person 
aa  this.  If,  the  chief  persoA  of  the  court  is  not 
satisfied,  he  can  call  witnesses  and  swear  the 
person  himself. 

Have  you  sat  as  a  judge  in  a  country  court  ? 
—I  was  onc^  a  Dorongah  of  a  Cntcherry  at 
Bi|rdwan,  under  Mr.  Graham. 

Woukl  you,  as  a  judge  of  the  court  of 
Audaulet,  admit  the  authenticity  of  such  a 
paner,  supposing  the  identity  of 'the  seal  to  be 
acknowledged,  without  the  assurance  of  the 
person,  that  he  had  sealed  it  himself  ?—l  would 
call  witnesses  if  it  was  denied;  I  would  call 
witnesses  and  oaths. 

To  what  purpose?— I  would  enter  into ja  re- 
gular trial,  to  prove  if  his  seal  had  not  been 
stolen  by  his  servants,  or  whether  it  was  a 
forged  seal: 

Saboot  Pottack  examined. 

Were  you  aoqoatnteif  with  one  Sielabnt  ? — 
I  remained  in  the  same  place  with  him,  from 
the  time  i  was  ten  yttan  old,  till  he  died. 
When  we  Were  at  Delhi,  our  houses  were  sepa- 
rated ;  at  Mongheer  tfnd  Calcutta  wa  lived  to- 


gether in  the  same 'house :  SiehdHit  was  Vakeel 
to  BoUakee  Doss,  and  wrote  Persian  for  him. 

Have  you  seen  bim  write?— I  always  used 
to  see  him  write. 

Do  you  know  his  hand  writing  ?— Perfectlj 
well. 

What  name  is  upon  this  bond? — That  of 
Sielahut^  Vakeel  to  BuUakee  Doss. 

Is  this  the  hand  writing  of  Sieiabut? — No. 

Can  you  take  upon  you  positively  to  avear 
it  is  not  his  hand-writing?— I  can  swear  it. 

On  what  grounds  are  you  so  positire?— I 
am  well  acquainted  with  the  form  of  the  letters 
of  the  hand  writing;  in  my  possession. 

How  did  Sieiabut  ,ose  to  attest  Persiso  writ- 
ings ?— He  used  to  witness  and  put  his  seal 
under  it. 

What  do  you  mean  by  (hst  expression  ?— 
Writing  the  word  *  witness,'  and  potting  bis 
seal  under  it. 

Have  yon  seen  him  sttest  any  paper?— I 
have  seat)  him  very  often. 

Did  he  write  better  or  worse  than  the  p^\tev 
shewn  you?— This  ia  a  better  hand  wriiiog 
than  Sielabut's. 

Did  he  write  a  good  or  bad  hand  ?— He  wrote 
rathera  bad  hand. 

Whose  hand  writing  is  that?  [A  Paper  pro- 
duced.]—The  hand  writing  of  Sieiabut. 

Do  you  discover  Sielabut's  hand  writine 
among  these  pa|iera  ?  If  you  do,  separate  thm 
from  the  Test.  [More  papers  produced.]— Thf  re 
is  not  any  of  Sielabut's  hand  writiog  amoog 
them. 

Is  there  any  of  his  hand-writiog  a.t)nr|» 
these?  [More  papers  produced.]  Those  tline 
papers  have  his  hand-  writing.  [Tiie  tbrce  p  >• 
pers  were  put  aside,  aud  marked  G.] 

Have  you  any  more  papers  of  Sielabut's 
hand-writing?— I  have  none. 

W4ien  did  Sieiabut  die  ?— Six  years  sod  titfee 
months  ago. 

Where  did  he  die?— Jn  an  out-boasf>  near 
the  dwelling- house  of  Boliakey  Doss.  It  vn 
a  Bearer's  house. 

Were  yon  present  when  he  did  ?— I  was  pre- 
sent. 

Crou  Examination. 

Where  were  you  boru? — At  Delhi. 

When  did  you  first  leave^  Delhi  ?-About 
nine  years  ago. 

Where  was  Sieiabut  bom  ?— Sieiabut  wss "» 
older  man  than  me  when  he  died ;  I  caouoi  ws 
where  he  was  born. 

What  cast  was  Sieiabut?— He  was  an  ^^ri 
Walla,  and  a  Banyan. 

What  castare  you  ? — A  Bramia. 

Are  there  any  Bramins  among  lb'  Agrs 
tVallas?— They  arc  all  Banyans. 

Where  is  Agra  ?— Agra  is  a  village,  or  iQ^Of 
in  the  pergunnah  of  Hussaul. 

When  did  you  flr^t  see  Sielalmt  P-^l  »*'' 
him  first  at  Delhi,  but  do  not  recollect  wlien. 

How  old  were  you  when  you  &r&i  saw  Siela- 
bnt ?-*Ten  years  old.. 

When  you  first  saw  Sieiabut,  upon  what  w* 
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rt!ne«  did  be  do«$e  for  Delhi  r— He  acted  at  tbat 
,    timeas  Vaked  to  ihe  ltingf*8  Wplocky,  cavalry. 

In  whose  tertice  are  50a  now  f — I  am  in  no 
body's  sier?ic6.  I  carry  on  a  little  baaioess  of 
my  own. 

Upon  whtt  occasion  came  yon  to  live  whb 
Sielabntf— When  SielAbnt  served  the  Wollftky 
troops,  I  was  a  servant  to  him. 

What  service  could  you  do  him  at  that  age? 
—Persons  of  five  y^ars  of  age  enter  Snto  the 
service  of  irierchantB ;  I  was  tetf  years  of  age ; 
I  did  whatever  he  bid  me,  assisted  hiofi  in  his 
thide,  went  of  messagei,  and  gave  answers. 

How  long  did  Sielabnt  remain  at  Delhi  f — 
Be  left  Delhi  with  Mynhier  O'DowUh,  into 
whose  service  he  entered. 

Where  was  that P— I  do  not  exactly  remem- 
ber, it  may  be  about  14  years  ago. 

Did  you  leave  Delhi  with  him  ?— I  did  not 
go  away  with  him :  my  father  did. 

What  employ  had  your  father  under  him  * — 
He  did  not  serve  Sillabnt,  he  was  above  being 
in  bis  service. 

How  came  you  first  to  CalcutOt?— >I  came 
to  Sietabut. 

How  came  your  father  above  serving  Silla- 
but,  when  you  did  ?-*•!  served  him  in  a  parti- 
cular manner :  be  lefk  much  butidess  under 
nie^ 

lyben  Stelabut  executed  any  paper  of  his 
own,  did  he  put  his  seal,  or  signature  ? — When 
he  executed  deeds  of  his  own,  he  began,  '*  I 
who  am  Sielabnt,"  and  fixed  his  seal  to  tho 
deed. 

Did  yon  ever  see  Sielabnt  sign  or  attest  any 
paper  instrument  ?— When  I  and  Sielabut  went 
to  Jaggernaut,  Bollakey  Doss  paid  bite  some 
osoney,  fbr  which  he  gave  a  recdpt ;  he  put  a 
seal  to  it. 

How  old  are  vou  now? — Thirty  nine  Tear^. 

How  long  ditd  you  live  with  Sielabut  at 
Delhi  f— I  was  with  him  when  he  was  Vakeel 
to  the  royal -cavalry,  to  the  Nabob  Bockah. 

At  what  different  places  were  you  with  him  ? 
— i  was  with  him  at  Delhi,  at  Banneehenvon- 

Jut,  which  isthejaghire  of  Naggeer  Polly  wn: 
was  with  him  in  the  Nabob  Sujah  al  Dow- 
iab's  army  at  Buxar.  Sillabut  came  to  Cal- 
cutta with  Boltakev  Doss,  and  I  went  hortie : 
ha  went  from  Calcutta  to  Jaggernatit,  from 
whence  be  returned  to  Calcutta,  where  he  died. 

Have  you  been  with  hiiH  at  any  other  places  ? 
—1  have  been  at  other  places  with  him  on  a 
journey :  I  have  lived  with  him  at  the  places  f 
have  mentioned,  but  no  other. 

CourU  Were  you  with  him  at  tlongheer  ?— 
A.  I  was  not  at  Mongheer ;  nor  was  he  there, 
that  I  know  of. 

How  came  yon  to  know  the  situation  of  this 
house  at  Mongheer  ?— 1  know  nothing  of  his 
faoase  at  Mongheer,  nor  have  I  said'  ad^  thing 
abomit. 

How  come  yon  to^  say  yon  lived  at  Mong- 
heer ? — I  did  not  give  %\i^  evidence,  that  I 
lived  at  Mongheer. 

[Mr.  Jackson  observed,  that  the   witness' 
a&ade  use  of  the  word  htwt  (camp)  aftd  Cal- 
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cutta:  which  Mr.  Elliot  lOterpreted,  Calcutta 
and  Mongheer .3 

Mr.  Zlliot,  J  have  frequently  interpreted 
army  and  Mongheer  as  synonymous,  because 
the  artay  was  there. 

Haveyou  understood  this  witness  perfbctTy  f 
—Mr.  E,  I  have  not  all  through  understood 
this  witness  so  easily  as  the  others,  though  by 
a  repetition  of  the  questions  I  perfectly  under- 
stand what  1  interpret.  His  Moors  is  h^her 
than  what  I  am  used  to. 

Mr.  Jaehon,  I  perfectly  understand  thi^ 
man ;  I  learnt  my  Moors  by  residing  two  years 
high  in  the  country.  I  did  not  so  perfectly 
understand  Kerree  Doss  Pottack,  the  father^ 
from  whom  I  interpreted  last  night. 

Court  (to  Mr.  JehhA  We  are  informed  you 
say,  that  the  witness  Keree  Doss  Pottack  did 
not  understand  the  interpreter,  Mr.  Jackson.— 
A,  Keree  Doss  Pottiick  told  me  last  night, 
when  he  went  from  the  btfr.  that  he  was  con*' 
fused:  I  told  Mr.  Driver,  that  he  did  not  un- 
derstand the  interpreter :  I  collected  this  from 
what  the  witness  told  me,  not  from'  my  owit 
observation. 

[The  Counsel  for  the  Crown  attempted  to  call 
Keree  Doss  Pottack  to  the  mattera  deposed 
by  Subboh  Pottack ;  which  was  opposed  by  the 
Counsel  for  the  Prisoner ;  apd  Mr.  J  ustieeCham- 
hers  being  of  opinion,  that  the  contradiction 
upon  his  evidence  was  such  that  he  ought  not. 
to  be  believed  upon  his  oath,  the  Court  refused 
to  suffer  him  to  be  called.] 

Rajah  Nobkissen  examined. 

Did  you  know  Sillabut?— Yes ;  he  was  a 
Vakeel  and  Munshy  of  Bollakey  Doss. 

Are  you  acquainted  with  his  band-writing? 
—1  am  ;  1  have  seen  him  write  many  times. 
[Bond  shewA  bianf.l 

Is  this  the  haod-writing  of  Sillabut  P— The 
words  <•  Sillabut,  Vakeel  of  Bollakey  Doss,*' 
are  not  of  his  band -writing;  it  is  not  bis  com-' 
mon  writing :  I  have  seen  sereral  papers  of  his 
hand*wrhing. 

Can  you  take  upon  yott  to  swear  it  is  not  his 
hatid-writidgr— Sillabut  has  wrote  several  let- 
ters to.me  and  lord  Clif  e,  and  has  wrote  several 
thinffs'before  me :  this  is  not  the  kind  of  writ- 
iog  Thdive  seen  him  write;  but  God  knows 
whether  it  is  his  hand-writiog  or  not. 

What  is  your  opiriion  about  it?— Thef  pri- 
soner  is  a  Bramin ;  I  am  a  Coit ;  it  may  hurt 
my  religion:  it  is  not  a  trifling  matter;  the  life 
of  a  Brsimin  is  at  stake. 

Do  you,  or  do  yod  not,  thiok  this  the  hand- 
writing of  Sillabut  ?  Reinember,  you  are  upon 
your  oath,  to  teff  the  truth,  and  the  whole  truth. 
•—I  cannot  tell  what  is  upon  my  mind  on  tbi^ 
occasion  about  it. 

Why  not?— This  concerns  the  liFe  of  a 
Brtfmin.  I  don't  cbuse  to  say  what  is  in  my 
mind  about  it.  \ 

Did  Sinabtit  write  a  bettef,  or  wors«,  hand 
than  this?— The  letters  on  this  paper  are  weir 
formed :  those  of  Sillabut  are  not  badly  formed, 
bat  ani  iiot  9d  good  as  these.    [Tbtfpaperfartf' 
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sbewo  him  which  were  shewn  to  the  former 
witoessi  for  the  purpose  of  selecting  those 
which  were  the  hand- writing^  of  Sillabat :  he 
immediately  fixes  on  the  three  papers  before 
proved  to  be  the  hand*  writings  of  Sillabut.] 

Witness.  These  three  are  thehand-writingf  of 
Sillabut;  1  can  find  no  other  papers  of  his 
writiofi;  among  these. 

Difjou  ever  see  these  papers  before?— 
Never  in  my  life :  I  never  was  in  such  a  cause : 
I  wonld  rather  lose  a  great  sum  Df  money  than 
be  in  such  a  cause. 

Hussein  Ally  examined. 

In  whose  service  are  you  ? — I  am  a  servant 
to  Commaul  OMien  Ally  Cawn. 

How  long  have  you  been  his  servant  ? — ^Two 
years  this  last  time :  I  was  formerly  in  his  ser*. 
vice,  and  quitted  it,  and  returned  to  him  again. 

While  ^ou  were  in  his  service  did  you  ever 
receive  directions  to  send  a  seal  to  Maha  Rajah 
Nundocomar? — I  had  directions:  it  was  the 
aeal  of  Commaul  O'Dien  Cawn  ;  but  he  was 
not  at  that  time  called  Commaul  O'Dien  Cawn, 
but  Mahomed  Commaul. 

Did  yon  send  the  seal  in  consequence  of 
those  directions  ?— I  packed  the  seal  in  a  bag. 

Was  there  any  thing  put  in  the  bag  besides 
it  ? — I  sewed  up  the  bag  with  my  own  hand : 
in  it  1  pot  three  gold  moheers  and  eight  rupees, 
besides  the  seal ;  and'delivered  it  to  Commaul  o 
Dien  Cawn,  who  said  he  intended  tasend  it  to 
Maha  Rajah  Nundocomar.  ^ 

Did  you  see  the  bag  afterwards  P^Never 
•ince. 

Have  you  seen  the  seal  since  ?— 1  have  net. 

Did  you  send  it  away,  or  did  Cummaul  o 
Dien  Cawn  send  it  ?— Cummaul  o  dien  sent  it ; 
I  did  not. 

Cross- Examination. 

Do  you  know  Commal  o  Dien's  Munshy?— - 
I  do. 

How  is  he  called  ?— Cordan  Nowas  Cawn. 
*  Do  you  know  of  liis  being  applied  to  to  give 
€yidienc6  in  any  cause?— Yes;  Cummaul  o 
dien  Cawn  applied  to  him  to  give  evideuce  in 
the  affair  of  Maha  Rajah  Nundocomar  and 
Mr.  Fowke  about  the  arzee. 

Did  he  use  any  inducement  to  persuade 
him  ;  and  what? — I  know  nothing  of  any . 

What  passed  on  that  occasion,  to  your  Know- 
ledge?—I  do  not  know  of  any  thing  that 
passed. 

How  do  you  know  the  Moonshy  was  ap- 
plied to  ? — I  know  that  he  was  applied  to.  be- 
cause he  aetually  went  to  the  house  of  the 
I/nrd  Chief  Justice,  to  give  evidence ; .  I  have 
heard  from  many  people. 

Do  you  know  of  Cfummaul  o  dien  Cawn's 
offering  money  to  Cordar  Nowas,  his  Munshy, 
to  induce  him  to  give  evidence?—!  do  not 
know  of  any  such  offer. 

Do  you  know  one  Mahomed  Wasoen,  a  seal 
cotter  ?— I  do. 

Do  yon  know  of  his  having  been  applied 
to  to  give  evideDce?^-!  tlo  not  know  of  his 


having  been  applied'to ;  he  asked  him  if  bt 
had  cut  a  seal,  of  which  he  shewed  him  aa 
impression,  and  said.  Tell  the  truth  and  do  oot 
throw  your  religion  unto  the  Wiud.  This  is  all 
i  know. 

In  what  capacity  did  you  serve  Commaul  o 
Deit  Cawn  ?— I  am  his  Consumma. 

Kissen  Juan  Doss  examined. 

How  long  did  you  serve  Bollakev  DosiP— 
It  is  twelve  or  thirteen  years  since  I  went  bto 
his  service. 

In  what  capacity  did  you  serve  him  ?— It  wu 
my  particular  province  to  write  the  papers. 

Were  you  well  acquainted  with  all  Boilakey 
Doss's  business? — Bollakev  Doss  bad  maojr 
servants,  of  all  whom  Pudniohun  Doss  was 
heist  acquainted  with  his  affairs ;  he  was  the 
chief.  What  papers  I  wrote,  I  wrote  them 
understanding  tnem. 

What  was  your  particular  business  oader 
Boilakey  Doss  ?-;-To  write  papers. 

Did  you  wrife  in  the  books?— Pud mohoa 
Doss  and  I  wrote  in  them  ;  he  was  the  chief; 
what  I  wrote  I  understand  ;  other  people  also 
wrote  in  them. 

Did  you  read  what  was  written  by  other 
clerks  ? — f  did. 

Did  you  ever  know  of  any  debts  due  from 
Boilakey  Doss  to  Maha  Rajah  Nundocoontf  F 
—I  knew  it  from  Pudmohun  Duss  only. 

Did  you  know  of  any  bond  to  Malia  Rajab 
Nundocomar  from  Boilakey  Doss,  of  your  owa 
knowledge  ? — I  knew  of  one  fur  ten  thousaod 
rnpees. 

Did  you  ever  hear  of  any  jewels  of  Maba 
Rajah  Nundocomar's  being  m  Boilakey  Dosi'i 
possession  ?— 1  did  not  bear  it  from  BoUakej 


Did  you  write  the  bond  for  10,000  rupees  ?- 
No;  Mohun  Persaud's  brother,  Iwallalte Per- 
saud,  wrote  it  at  Chandernagore,  I  have  seea 
the  bond  here. 

CrosS' Examination, 

How  many  books  of  Boilakey  E  3S  bsTi 
you  seen  here  ?— Eiyht,  [eight  books  produced] 
five  of  which  are  ofconaequence. 

Do  these  five  conUin  all  the  accounts  of  bo- 
siness  which  came  within  your  knowledge  m 
charge  ?^Yes. 

Had  not  Boilakey  Doss,  besides  his  buslneM 
account,  many  of  a  private  nature  which  caist 
into  these  books?— There  were  other prifilt 
accounts  contained  in  books  which  were  atolea 
or  destroyed  from  Boilakey  Doss,  when  wt 
were  at  Buxar  with  the  army.  This  will  ap- 
pear by  the  books  produced ;  you  most  »« 
Uke  it  from  my  mouth :  I  never  saw  tb«i 
books  that  were  stole  ;  balances  fiwm  thou 
books  are  entered  in  the  books  on  the  taUe. 

He  turna  to  the  books  and  reads  this  eatrf' 

«  The  Jumma  of  Dean  Chund  Ruttiofftr,  u 
entered  in  the  private  cottah  of  Boilakey  D«* 

"  Your  Jumma  in  the  private  accouou  « 
Bollakee  Doss.    Those  papers  were  prundent 
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atthe  battle  of  Baxar;  therefore  RuttobChaod 
ha? iDg^  drawn  out  yoor  accoants,  and  having 
extra^ed  your  accounts  from  your  books,  ac- 
Gordinff  to  orders,  an  entry  is  made  of  them 
here."  ^ 

WUneu.  There  is  an  account  in  the  Rose- 
namma  here  produced,  of  the  contents  of  all 
the  papers  ana  books  that  were  stolen. 


June  11, 1775. 

Bfr.  Justice  Le  Maistre  having  sujfgested, 
that  Dr.  Williams  had  informed  inm  that 
Gungabissen  might  be  brought  into  court  on  a 
Gott,  to  ^ive  his  evidence,  and  the  jurv  beiiig 
▼ery  desirous  to  hear  it,  .the  Court  declared 
their  opinion,  that  Gungabissen  having  a  g^reat 
interest  in  the  estate  of  Bollakey  Doss,"  which 
was  divided  by  bis  will  in  shares  accordingly  to 
the  component  parts  of  a  rupee,  the  Counsel 
for  the  Crown  would  not  be  entitled  to  call  him ; 
the  prisoner  vfas  therefore  told  to  advise  with 
his  counsel,  and  sav  whether  he  wished  to 
haveliim  ealled.  The  Court  at  the  same  time 
acquainted  the  jury,  that  as  Gungabissen  was  a 
witness  who  would  not  be  called  on 'the  part  of 
the  crown,  they  must  receive  no  prejudice  if 
the  prisoner  declined  calling  him  ;  because,  if 
called  by  the  crown,  he  would  have  a  right  to 
object  to  him,  on  account  of  his  interest.  The 
prisoner  having  consulted  with  his  counsel,  ra- 
turned  for  answer,  that  if  he  was  sure  Gunga* 
bissen  would  speak  to  the  truth,  he  should  be 
desirous  to  have  him  called ;  but  that  he  con- 
sidered him  as  under  the  influence  of  Mohun 
Persand,  and  thereforo  feared  that  he  might  not 
speak  the  truth,  and  that  he  declined  calling 
him ;  but  the  jury  shewing  a  strong  desire 
that  be  might  be  called,  the  prisoner  aqd  his 
oounsel  consented  that  his  evidence  should  be 
received ;  whereupon  Dr.  Williams  and  IHr. 
Stvk  were  again  sent,  and  on  their  return 

Mr.  Williami  was  sworn. 

Court,  How  was  Gungabissen  yesterday  ? 
•— j|.  1  went  to  Mohun  Persaud*s  house :  I 
found  him  lying  upon  his  cot.  The  first  ques- 
tion I  asked  him  was,  what  his  name  was :  he 
aaid,  Gungabissen.  I  asked  Jiim  as  to  bis  dis- 
ease :  he  tokl  me,  he  bad  a  severe  flux ;  ten, 
twenty,  or  thirty  stools  a  day ;  a  continual 
thirst ;  and  that  on  drinking,  be  went  to  stool, 
and  it  came  from  him  Inmiediately.  1  felt  his 
pulse,  and  found  him  to  have  a  slow  hectic 
ftver ;  and  i  believe  be  has  a  scirrhous  liver. 

When  yon  saw  him  yesterday,  did  you  think, 
he  could  be  brought  into  court  r — i  thought  he 
€Onld  not  with  safety.  On  my  return,  I  report- 
ed to  the  chief  justice  in  court,  that  I  did  not 
think  it  safe  to  bring  Gungabissen  to  the  court. 
I  thought  it,  and  reported  it.  1  afterwards  ac- 
4|ua1nied  Mr.  Justice  Le  Maistre,  thatif  there 
was  an  absolute  necessity  for  his  appearance- 
here,  I  thought  he  might  be  brought  on  a  cot ; 
and  I  would  attend  him  myself./  Mr.  Justice 
Le  Maistre  having  befora  that  aaid,  that  the 


gentlemen  in  the  House  of  Coinmons  were 
sometimes  brought  in  their  flannels,  then  I  said 
what  I  mentions  about  the  cot.  1  went  to  see 
Gungabissen ^tbis  morniog,  with  an  intention, 
if  possible,  to  have  brought  him  here.  I  was 
the  first  person  that  entered  his  room :  I  found 
him  off  his  cot:  no  one  was  in  the  room  I  saw 
Mm  in  yesterday :  he  was  not  in  the  room  I 
saw  him  in  yesterday ;  but  in  a  little  room  of 
veranda,  contiguous  to  that  in  which  he  lay, 
supported  by  three  or  four  people,  at  stool,  and 
so  much  exhausted,  that  he  tumbled  on  the 
cot  when  they  brought  him  to  it,  and  it  was 
some  time  before  he  could  give  mean  answer. 
Afier  recovering  his  strength,  I  asked  him 
some  questions  relative  to  bis  disorder ;  he  told 
me  he  was  worse,  and  that  bis  ^very  l^weld 
were  coming  from  him :  I  told  him  be  must 
^0  with  me  in  a  dooley :  he  said  that  it  was 
impossible ;  did  not  I  see  what  a  state  he  was 
in  r  and  held  out  his  hand  to  me.  He  was 
then  in  a  cool  sweat,  with  a  low  pulse.  I  fur- 
ther proposed  to  him,  that  he  should  go  in  his 
cot,  and  be  lifted  orer  the  veranda  by  ropes, 
and  be  covered  up.  He  replied,  he  must  die  if 
he  went;  he  could  not  go;  he  must  die.  I 
then  desisted  from  any  farther  persuasion,  and 
returned. 

What  is  your  opinion  ?^That  the  roan  could 
not  be  brought  here,  and  carried  back  again, 
without  imminent  danger  of  expiring  from  fa- 
tigue ;  and  that  he  has  not  strength  to  under- 
fo  any  examination,  after  the  fatigue  of  bring- 
ing him  to  court :  had  he  not  told  me  that  he 
has  been  exceedingly  ill  near  two  years,  I 
should  not  have  supposed  he  could  live  many 
hours,  from  the  state  he  appeared  in  this  morn- 
ing. 

Master  Mac  Veagh,  Keeper  of  the  Reoords, 
being  called,  produces  three  papers. 

What  papers  are  these?— The  original  will 
of  Bollakey  Doss,  and  a  translate  Of  it ;  toge- 
ther with  an  account  current  of  Bollakey  Doss's 
estate. 

From  whence  had  you  these  papers?— I  re- 
ceived;them  from  Mr.  Sealy,  the  late  Register 
of  the  Mayor's  court. 

Mr.  Sealy  examined. 

Did  you  delirer  these  papers  to  Master  Mac 
VeaghP-Idid. 

Where  did  you  get  them  from?— I  took 
them  from  the  records ;  they  are  part  of  the 
records  of  the  Mayor's  court,  snd  were  among 
the  other  records  and  muniments. 

Is  the  account  current  in  English  an  original 
paper? — his. 

Are  these  any  part  of  the  muniments  of  the 
late  Mayor's  court  ?— They  are. 

[The  Translate  of  the  Will  of  Bollakey  DoiS 
was  read,  of  which  the  fbltowing  is  a  copy.] 

A  Will  of  Bollakev  Doss,  in  Nagree  Lan- 
guage, translated  into  English. 

'<  I,  Bollakey  Doss  AugorwalH  being  weak 
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Jo  body,  do  mafce  ijiis  oy  wil),  as  f  pretend  to 
dispose  of  my  estate  persooaliy,  should  I  li?e 
longer;  but,  in  case  of  my  decease,  theo  my 
said  estate  to  be  distributed  as  follows :  afler 
the  money  due  to  me  by  the  Company  is  re- 
ceived, first,  I  request  my  debts  be  paid,  agree- 
able to  accounts,  and  the  remainder  to  be  di- 
vided into  sixteen  parts,  or  sixteeo  annas, 
vrbereof  to  be  distributed  for  ihedi?ioe  service, 
yiz. 

"  To  Sree  Goberdan  Naotjee,  one  ann^  (1  a.) 
To  Saut  Mundier,  or  Seven  Pagods,  named 
Sree  Be-tthol  Nautjee,  Sree  Mothuresbjee,  Srec 
Gocnl  Nautjee,  Sree  Modun  Mojtonejee,  Sree 
puarrackow  Nautjee,  Sree  Goculchu^der  Mo- 
bunjee,  Sree  Nownit  Peeawjee,  two  annas, 
(2  a.)  To  Sree  Bridjupauljee,  half  an  fuioa, 
(a  p,)    To  all  the  Ballokes  of  Gussaiuiee,  one 

fanna,  (1  a,)  To  Sree  Modun  Mohunjee,  and 
>ree  Bhuggnerrutjeer  Bobo,  half  a  pic,  or  Eng- 
,  i8h(14^.)  To  Sree  Govindjee  Tickoytmow, 
half  a  pic,  (Up,)  To  Sree  Mohaw  Probhojee, 
half  a  pic,  {Up,)  To  Sree  Gopceol  Nautjee, 
and  Sree  Govmdjee,  half  a  pic,  (lip.)  Tp 
Poorestum  Khetter,  half  a  pic,  (X\p.)  To  the 
Pustnubs  of  Gocul  and  Brendabun,  a  quarter 
of  an  apna,  (3p.)  To  all  persons  assistinijr  in 
the  Sreejeer  Saut  Mundier,  half  an  anna  (6 p.) 
To  Srw  Brayjayr  Mphoot,  Buyragguies,  and 
Cjoburden  Tulhatty,  a  quarter  of  an  anna, 
{?p)  For  the  making  of  Sree  Nautjee's  inr- 
den,  one  anna,  (1  a.)  To  jSrec  BoUodebjee^  a 
quarter  of  aa  anna,  (3  p.)  To  Sree  Gopaul 
I^uliee,  at  Banarass,  a  quarter  of  an  aona, 
(3  p.)  To  Sree  Jomunahjee,  half  a  pic,  (Up.) 
To  Sree  Baulkjssonjee,  at  Snrat,  half  a  pic, 
( V^.v  P^^^*  one  anna,  (1  a,)  making  in  the 
whole  nine  annas.  The  remainder  seven  anuM 
to  be  distributed  as  follows,  viz. 

**  To  my  wife,  four  annas,  (4  a.)  To  Gnn- 
gabissen,  and  Hingoo,  my  nephews,  one  anna, 
(Ij.)  To  my  three  <)augbteFs,  learned  Sheldon 
:pebee,  Gungav  JBebee,  and  Mofichuo,  three 
Quarters  of  an  imiia,  (9p.)  or  three  pips  each. 
To  my  brother,  Sam.  Doss,  a  quarter  of  an 
^^\  (3  p.)  and  from  the  remainder  oi|e  anna, 
(1  fl.)  To  Kissen  Jebqn  Doss,  h^e  hundred 
rupees,  (500  r.)  To  Pautuckjee,  9ne  hundred 
rupees,  (100  r.)  To  Bas|jee,  fifty  rupees, 
(50  r.)  and  the  remainder  to  other  persons. 

"  4^  ****  Company's  money  is  recmved, 
Odt  of  tha  said  money  ten  per  cent,  to  he  pait) 
to  brother  Prodoomone  Doss,  ^  t  have  given 
Jim  a  note ;  and  after  my  debts  f re  paid  off, 
the  remamder  and  resitjue  to  he  distributed  au- 
eordioff  to  the  particulars  above- mentionei}. 

"1  have  given  Baubo  Dhorromchun  ^  ppte 
for  four  thousand  rupees,  (4,000  r.)  which  are 
to  be  paid  him. 

**  And  besides  this,  the  outstanding  debts  %% 
Dacca,  Rungpore,  Denazpoze,  Puniej|h, 
Muxadavad,  Houghly,  Mungair,  and  Patna ; 
to  be  recovered  agreeable  to  books  and  accounts 
on  those  places,  and  the  same  to  be  distributed 
as  follows,  viz. 

V  J^^'Sffi^'  Dmirroy,  Gooroor  Duarroy, 
^  Saut  D.  Muddier,  tifo  pnm,  ft  a.)    To 


m^ke  a  garden  and  well  in  asy  name,  to  be 
given  t9  the  Brahmouj?,  tyro  annas.  (2  a.)  To 
ipy  wife,  fouraooas,  (4  a.)  To  Gungabitiei 
and  Hiogoo,  iny  pephews,  four  aaoss,  (4  a,) 
To  Prodoodone  Doss,  for  his  troable  ud 
pleasure,  four  annas,  (4  a.)  making  liitecn 
annas. 

*^  I  do  further  declare,  that  I  had  na^ci 
power  of  attorney,  before  this,  in  the  naowi  sf 
brothers  Mohun  Persaud,  and  ProdoomoDS 
Doss;  which  I  leave  to  the  pleasure  of  brodw 
Prodoomone  Doss.  I  request,  all  1  owe,  tad 
what  is  owing  to  me,  be  paid  and  reofif  ed,  ac- 
cording to  accounts  of  every  settlement.  Tlw 
is  my  will,  which  I  thogight  proper  to  make  ia 
my  life-time,  and  desire  to  he  execnj^edJa  the 
saqae  manner  as  aforesaid  ;  and  at  tlie  reqocit 
of  my  wife,  I  appoint  Gungabissen  and  Biogoo 
Laul,  my  two  nephews,  my  trustees.  Aodihe 
management  of  all  the  business,  debts,  aod 
dues,  books  and  papers,  1  leave  to  the  care  of 
Prodoomone  Doss. 

* "  Mitty,  or  Qionth  of  June,  fourth  day  ofths 
•moon  Sumbet,  or  the  Nsgree  year,  18^6.- 
Written  by  Kissenjebun  Dosa.^S)g|ied  bj 
BoiXAKBY  Doss,  who  approved  of  tbe  ^bore 
writing.— Witness  Dor&omch vbn,  ^sscka- 
BUM  Doss,  being  declared  hy  Sollsfcpy  !)<»** 
lieD^al  year,  117fi,  June  12tb.  [A  trpe  copy.] 
— Signid«  Ri/ciURD  Mac  Ve^OH,  Keep^  of  the 
Records."  . 

C&urt,  This  account  is  properly  ao  cfi- 
denoe ;  it  is  not  deliverad  in  by  an  execatsr; 
and  very  little  would  arise  from  it  if  it  had  bca 
signed  by  the  executor;  for^  aa  the  nsoey  bai 
certainly  been  paid,  whether  properly  or  aot, 
the  executor  would  have  brought  it  into  hii 
account ;  otherwise  lie  would  have  beeo  hiai- 
^wfAi  chmfgeMt  with  it. 

The  Counsel  for  the  Grown  closed  their  eri' 
dence. 

The  Counsel  for  |he  Prisoper  objected,  that 
there  was  no  evidence  of  the  forgery  aad  pub- 
lishing of  the  bond  produced ;  but  the  Coait 
being  unanimously  of  opinion,  that  there  ynt 
sufficient  evidence  ^  put  the  prisoner  lypoD  hii 
defence, 

The  Couajs/  for  the  If^pt^n^  stated  hit 
Defence  as  follow9.^T^at,  $rs|t  he  coulf*  ^ 
witoessef  present  a|  the  Mnie  when  WA\^ 
Dofis  execiited  the  bpnd:  thai  two  ifitnanM  !• 
the  b^nd,  uoV  dead,  were  living  wbeo  tbii 
tran$#ction  came  to  the  knowledge  of  B(<4»» 
Persaud :  that  bft  would  produce  letters  is 
BoUal^ey  Doss's  hand-writing,  adiuttlii^g  A# 
bond,  ^d  (the  drcqmstanoes  of  tha  jewels,  od 
^^  account  vgntM  by  Mohun  Persaud  as4  ?^* 
mohun  Dpss,  IP  tlifs  presenoa  of  pnqgabj^ 
in  whipl)  Ihe  suQ)  c9utaioe4  io  tbe  bond  is  ia- 
cluifed,  9S  ^|90  a  pfper  in  the  hand-writisg  «[ 
Boliak^y  Dpes,  in  wbipb  the  purtiiculafff  of  W 
tran^ai^ttoDfi  are  ilaM:  and  th%&  eniri^  W0I9 
9iade  of  the  s^me  in  the  bftoks  that  jfW  M 
and  letters  of  correspQudenee  hetwc^oBplU^ 
Doeii  »nd  Maha  B^fd^  NundoeamaTy  in  WW 
this  tnoaactina  was  mentinaeda 
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Tii^eAoy  etiled. 

Hare  joa  got  any  nataral  brother  f-«I  lit? e 
.  one  brotber  ooly,  called  Mtitabioy ;  h#  was 
my  elder  broiiier. 

Jfl  be  lifing  or  tlead  ? — He  is  depd. 

IV  here  was  he  during  the  last  eighteen 
months  beforis  bis  death  P  •— Sometimes  at 
Honghly,  a^d  sometimes  at  Calcutta. 

What  was  bis  nati? e  place  ?— Bareai  Adam- 
pore*  at  Donci^lab,  in  the  chucklab  of  Bordi- 
wan. 

Hare  you  erer  aeen  your  brother  write  P — I 
bare. 

Can  yon  read  Bengal  P-*Yef . 

Is  this  your  brother's  writing?  \K  \Mia 
firodaced  marked  1«] — It  is  not  my  brother's 
writing. 

Who  then  wrote  it  P— >I  did,  by  ipy  brother's 
direction,  in  bis  presence. 

Lopk  on  the  cof  er :  wbo«6  9^1 1>  <hat  f— It 
is  my  brother's  seal. 

Can  you  read  Peisian  ? — I  cannot  rand  Per- 
sian,  but  I  Icuow  the  ileal. 

Was  the  impression  on  your  brotb^*a  eeal 
affiled  by  you  P— )  set  the  seal. 

How  came  your  brother  not  to  write  P — My 
brother  was  engaged  in  other  bosinesBi  and  de- 
sired me  to  write. 

To  whom  was  it  directed  ? — Mahomed  Hee* 
amot  Seerafifut  Roopoaraio  Chowdrowjee* 

Whep  dhi  your  brother  dioP— Aboot  two 
years  and  half  ago. 

Was  your  brother  a  person  well  known  in 
Calciitu  P— He  was  known  to  rich  and  poor  in 
Calcutta. 

To  whom  P  mention  some  persons. — He  was 
a  servant  to  Sam.  Bnchy,  who  was  in  the  gaol. 
Saboo  Hnzrey  mull  and  Diachmid  Baboo  knew 
him. 

Croif  •  Esamiw^tion. 

Was  yonr  brother  a  servant  to  Sam.  Bnchy  ? 
—He  was. 

On  what  account  waa  Sam.  Buchy  in  gaolP 
— He  was  six  years  in  gaol,  on  a  dispute  aboot 
the  Company's  salt. 

How  old  are  you  ?— Thirty-three. 

How  old  was  your  brother  P-«Three  years 
»0d  a  half  older  than  1. 

When  did  you  cpme  to  Calcutta?— Nine 
days  ago. 

rrom  what  place  P—Donyacalla  in  the 
chuckle  of  Burdiran.' 

On  wbataccpont  did  you  come  to  Calcutta  P 
—A  letter  came  from  Burdwan,  from  the  Rajah 
of  Bordwan's  hoase,  calling  me  tbero:  I  did 
sot  go  on  that  letter :  afterwards  Roopnarrain 
Chowdree  wrote  me  a  letter }  apeon  came  with 
the  letter. 

Have  yon  got  that  letter  P— The  letter  was 
wrote  to  the  Jannadar :  be  did  not  give  roe 
the  letter:  another  letter  came  to  me  with  a 
peon  and  kittree,  from  Roopnarrain  Chowdree 
when  they  arrived  I  was  bosy,  and  was  not 
fenod ;  when  1  was  found,  they  gave  me  a 
letter*  rcfairiog  me  to  oqom  to  the  presenoe. 


What  do  you  mean  by  the  praenee  ?.  do  tihi 
mean  the  Court?— I  do  not  mean  the  Adawleti 
they  4id  not  tell  me  plainly  whero  I  was  to 
come :  they  told  me  I  must  tell  what  I  knew; 
I  said  I  knew  nothing  but  what  I  knew  from 
my  brother:  I  came  on  that  letter:  I  received 
it  the  third  of  Justin. 

Were  you  ever  in  Calcutta  before  ? — I  cam» 
tp  Calcutta  nine  years  ago. 

Whero  did  your  brother  die?— At  DoD]ra«> 
colly,  in  his  own  house:  he  was  ill  fiff 
months. 

Wero  yoaeverin  CaU;ntt»  when  yimr  bro- 
ther was  then  P— Yes. 

Whom  did  he  live  with  P— Sometimes  in  th# 
bouse  of  Mohun  Loll  and  Nundo  Loll :  be  al- 
ways staid  with  Sam.  Bnchy,  being  his  servant. 

When  was  yonr  brother  acquainted  with 
Roopnarrain  Chowdree?— From  the  time  wheo 
he  went  to  Bnrdwan. 

How  long  ago  is  that?— Toi  or  twelve 
years  ago. 

Howlongdid  yonr  brother  atay  in  Boidwan  f 
-«-He  never  stain  long. 

What  do  you  mean  by  the  time  of  your  hn>^ 
tber's  going  to  Bnrdwan  ?— My  brother  went 
three  different  times  to  Burdwan  upon  Ihh 
siness. 

When  did  he  first  go  ?— The  year  Mr.  8um« 
ner  wept  Chief  to  Burdwan :  he  went  witk 
Cossenaut  Baboo;  that  was  the  fint  time. 

Was  your  brother  ever  in  Bnrdwan  befiira 
in  his  life  P— Not  in  the  town  of  Burdwan. 

Was  he  ever  in  the  province  of  Burdwan  ?--r 
He  waa  born  in  a  chuklah  of  that  province. 

Was  your  brother  a  servant  to  Coesenanl 
Baboo  P— No ;  he  went  with  Cossenaut  Baboo, 
who  promised  to  give  him  employment,'  as  I 
have  been  informed. 

How  long  did  yonr  brother  stay  with  Coeie- 
oautP— -Ten  or  twelve  days. 

Did  your  brother  write  Bengal  ?— Yes. 

Did  your  brother  write  his  letters  himself, 
or  yon  for  biro  f— When  1  waa  with  my  bro« 
ther,  and  he  desired  me  to  write,  then  1  used  to 
write. 

JJow  long  is  it  since  yon  wrote  that  letter  ? 
— ^Thirty-six  months. 

Whero  is  your  brother's  seal  now?— With 
me :  I  can  produce  it. 

How  long  have  you  had  it?— It  was  in 
my  house  after  the  death  of  my  brother:  I 
bad  it. 

Have  you  sealed  any  letters  with  the  seal 
since  you  had  it  P — ^No :  why  ahould  )  seal 
with  the  seal  of  a  deceased  person  ? 

Bahoo  Huzrey  MuU  examined. 

Were  yon  ever  acquainted  with  a  penan  of 
the  name  of  Matheb  Roy  ?— My  bouse  is  a 
house  of  charity :  a  great  many  neople  coma 
backwards  and  forwards  to  and  from  my 
house :  I  do  not  know  what  Matheb  Roy  yon 
mean. 

Do  yon  know  any  body  of  the  name  of  Ma- 
theb Roy  ?— There  w^  one  Matheb  Roy,  « 
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kitree,  here  a  ^eat  while  ago :  he  came  from 
the  westward.  ' 

What  sort  of  a  man  was  be?— He  wore  a 
cbowran  (broad)  turban :  be  was  rather  old. 

How  old  might  he  be  P— Something  abc? e 
fifty. 

How  many  years  ago  is  it  since  be  seemed 
to  be  above  fifty  ? — About  ten  years  ago. 

Was  he  fifty  ten  years  a^o,  or  would  he  ap- 
pear to  be  that  age  now  ? — ^I  saw  him  then  ;  I 
speak  of  his  age  as  then  :  I  have  not  seen  him 
,  since. 

Court.  Have  you  seen  him  more  than  once  ? 
— A,  I  may  have  seen  him  two  or  three 
times:  I  do  not  recollect:  it  was  a  great  while 
ago. 

Have  ynu  ever  heard  of  any  body  else  of  the 
liahie?— I  am  much  employed  in  business:  I 
cannot  tell  whether  I  hare  seen  any  other  per- 
son of  the  name. 

Did  you  know  any  of  his  connections  ?  did 
jou  know  his  relations  ? — I  did  not. 

Do  you  know  whether  he  had  a  brother? — 
People  know  these  things  by  enquiry:  I  do 
not. 

Did  you  know  whether  he  was  a  servant  to 
8am.  Buchy,  or  to  any  man  in  gaol  ? — Sam. 
Buchy  was  formerly  my  Gomastah:  after- 
wards he  set  up  business  Air  himself :  1  cannot 
say  whether  he  was  or  was  not  servant  to  8am. 
Buchy,  as  many  people  went  backwards  and 
forwards  to  my  bouse. 

Do  you  believe  he  was  a  servant  of  Sam. 
Buchy 's  ? — I  do  not  remember. 

Are  you  sure  that  Matheb  Roy  ten  years  ago 
appeared  to  6e  above  fifty  ?— I  never  enquired 
bis  a^e :  it  is  only  tVom  fooktng  at  him :  I  have 
mentioned  that  he  appeared  above. 

Are  you  sure  that  he  was  more  than  twenty- 
sis  years  ?-.-He  ceHainly  was  more  than 
twenty -six  years :  I  before  said  he  was  fifty 
years:  I  cannot  tell  to  a  year. 

Can  you  say  with  certainty,  whether  you 
sent  a  man  of  the  name  of  Matheb  Roy  toBurd- 
wan  ?— I  do  not  remember :  [  cannot  say  for 
certain :  Sam.  Buchy  can  best  tell. 

Is  Sam.  Buchy  alive  or  dead?— He  is 
alive. 

Co$tenaut  Baboo  examined. 
Did  you  ever  know  any  man  of  the  name 
6f  Matheb  Roy  ?^Whst  Matheb  Roy  do  you 
mean? 

Did  you  ever  keep  any  man  in  your  family 
of  that  name?^-There  was  a  person  of  that 
name,  who  was  son  of  Bungoo  Loll  Suonoh, 
Kiltree  of  Burdwan,  who  used  to  come  back- 
wards and  forwards  to  my  bouse :  he  did  not 
Nve  in  my  house,  but  eat  and  drank  there : 
Bungoo  Loll  was  a  man  of  consequence :  he 
was  a  servant  to  the  Nabob. 

How  long  have  y^u  known  Matheb  Roy  ?— 
About  twenty -five  years. 

Is  that  since  you  first  knew  him  ?— Yes ;  I 
knew  him  well ;  he  was  a  man  of  this  country 
as  well  as  myself. 

What  was  his  figure  ?-**A  whitish  man. 
marked  with  the  small  pox. 


How  old  would  he  be  if^live  now  ?— I  cm- 
not  say  /or  certain  ;  1  imagine  about  fiflj,if 
aiiTe  now. 

Do  you  take  his  sge  rtt>m  his  appeannee, 
or  from  your  knowledge  ?-^From  seeing  bim. 

When  did  you  first  know  him?— -The  tine 
of  the  Marattas  disputes,  when  the  Nabob  fled 
to  Batlaw,  in  the  year  1148,  or  49, 1  first  knew 
him :  thirty -four  years  ago,  a.  d.  1741. 

How  old  was  he  when  you  first  knew  him? 
— ^He  was  a  young  man,  from  eigbteeo  t* 
twenty* 

How  many  children  had  Matheb  Roy?— 
Four ;  one  called  Ballub  Roy,  the  second  called 
Matheb  Roy,  the  third  called  Saheb  Roy,  aod 
the  fourth  called  Panjeb  Roy. 

How  many  children  had  Saheb  Roy?— Ooe 
son,  I  knew  of  no  more. 

Did  you  ever  know  any  Matheb  Roy,  tbe 
son  of  Saheb  Roy  ?— No ;  I  am  sore,  I  did 
not  know  a  Matheb  Roy,  the  son  of  Stheb 
Roy. 

Did  any  Matheb  Roy  go  to  Burdwan  with 
you  in  the  time  of  Mr.  Sumner  ?-~I  do  not  re* 
member. 

Are  yon  positively  sore  that  no  Matheb  B07 
was  the  son  of  Saheb  Roy  ? — I  did  not  know  a 
Matheb  Roy,  the  son  of  Saheb  Roy. 

Was  there  any  Matheb  Roy,  the  son  of  8i- 
heb  Roy,  that  you  promised  to  get  an  emploj 
for? — I  do  not  remember. 

Do  you  know  tbe  son  of  Saheb  Roy  ?— I  do 
know  the  son  of  Saheb  Roy,  the  son  sf  Bun- 
gooloU. 

Do  voo  know  his  name  ?-^ His  name  is  Do- 
man,  J  believe. 

Tajee  Roy  is  called  and  shewn  to  Coeseoaut. 

Is  that  the  son  of  Saliel)  Roy  ?— This  is  do 
son  of  any  Saheb  Roy,  1  know. 

Court.  Tell  this  man  what  Gossenaat  btf 
said,  and  tell  him  the  consequences  of  spetkiag 
falsely. 

Ti^ee  Roy.  I  am  the  sod  of  Saheb  Roy,  the 
son  of  BuogooloU. 

How  many  sons  had  your  father  ?— One. 

Co»$endut.  There  is  another  Bnngoololl  of 
another  cast. 

Of  whatpergonnab  was  the  last  Buogoololl? 
— I  do  not  know  where  he  was  bom;  be  wtf 
in  service  at  Mancoor,  and  lived  at  Hougly. 

Do  you  know  his  family  ?^-I  do  net 

Of  what  perfliunnah  was  the  first  Bained 
Bnngoololl  ? — ^Of  the  city  of  Burdwan. 

Are  yon  sure  he  was  not  of  Doynacollj?-* 
f  cannot  determine ;  1  knew  him  at  Bardiroo, 
and  I  did  not  know  him  at  Doynacolly.' 

Did  you  know  the  other  Bungootoll?— H* 
not  know  the  man  now  here,  tbe  other* Boa- 
goololl  was  in  service  at  Mancoor. 

Q.  to  Tajee  Roy.  Is  your  ftlher,  Saheb  Bo/» 
alive  or  dead  ? — A.  Dead.  , ,, 

Where  did  your  grandfather  Boo^U 
lire  ?— At  SaiUgong,  in  the  district  of  Hoo^T* 

How  many  children  had  he?— Only  oae. 

•  How  came  you  to  say  that  your  k''*^ 

wentto  Hoogly  with  CosseMut  io  the  unetf 
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Mr.  Sumner? — I  do  luioir  that  he  went  to 
Hooffly  with  Cosseoaot;  if  Cofisenaut  does  not 
reoolTect  it,  I  eaooot  help  it ;  he  was  a  poor 
man ;  I  can  prore  that  he  did  go  by  a  hundred 
people. 

Q.  to  Couenaut.  If  any  man  of  that  name  or 
family  hatl  gone  with  you,  should  you  hafe 
recollected  it? — A.  When  1  went  to  Burdwao, 
many  persons  went  with  me :  L  cannot  say  he 
did  not  go. 

As  you  knew  the  family  of  the  BungooloUs 
of  Mancoor ;  if  one  of  them  had  i(one  with  yvu, 
should  you  know  him  ? — I  believe  1  should 
have  known  if  any  person  of  the  name  of  Ma- 
tbeb  Roy  had  gon^  with  me. 

[Q,uestion  repeated  bv  one  of  the  J  ury.l  If 
such  a  man  had  gonOi  I  certainly  would  know 
him. 

[Q,uestion  again  repeated.]  I  did  net  know 
Buogoololl  of  Hougly's  family  ;  therefore  can- 
not say  whether  1  should  have  known  him. 

How  old  was  fiungooloU  of  Uougly? — ^I 
cannot  tell. 

How  long  is  it  since  you  saw  him  ? — I  have 
taken  an  oath ;  I  cannot  safely  say. 

How  many  people  do  yon  guess  might  follow 
you  to  Hougly,  expecting  employment? — 
Great  men  and  little  men  were  with  us :  1  can- 
not say  exactly,  I  believe  about  500  or  1,000. 

Tagge  Roy  examined. 

Is  your  grandfather  alive  ? — No. 

How  long  is  it  since  he  died  ?— Fourteen 
years. 

Do  you  know  whether  your  grandfather  was 
in  any  serf  lee  ? — He  was  Izaruar  at  Hougly. 

Do  yoa  know  a  place  called  Mancoorr— 
xes« 

Was  your  grandfather  in  serfice  there  ?*— 1 
know  Mancoor ;  it  was  my  grandfather's  farm. 

Where  was  the  house  of  your  gra'ndfather  ? 
—At  Hougly. 

Was  it  not  at  Barree  Adam  Poor? — My 
grandfather's  house  was  at  Hougly. 

Where  was  yonr  father's  house  ? — My  fa- 
ther lived  with  ray  grandfather. 

Did  your  father  live  in  the  house  after  your 
grandfather's  death  ?-^l  was  very  youug. 

Where  were  yon  bom  ? — At  Chiri8ura,at  the 
time  of  the  Maratta  invasion. 

Where  was  your  brother  born? — At  Barree 
Adam  Poor  in  his  uncle's  house. 

Have  you  ever  been  examined  before,  about 
the  matters  you  have  siven  in  evidence  to-day  ? 
•--Whatever  I  was  asked,  I  answered  truly. 

TVi  whom  did  yon  say  that  ?— To  the  gentle- 
men. 

To  what  gentlemen  do  you  mean?-^That 
gentleman,  rpointing  to  Mr.  Janet,  attorney 
for  prisoner.j 

Where  wAs  that  ? — In  the  house  of  the  gen- 
tleman with  Mr.  Jarret,  [pointing  to  Mr.  Fer- 
rer, counsel  for  the  prisoner.] 

RoopnatTain  Ckamdree  sworn. 

Did  you  know  any  person  of  the  name  of 
MathebBoy?— Idid. 
t 


Where  is  that  person  now  ?— Deaif. 

DoVou  know  the  family  of  Matheb  Roy  ?— » 
H|  was  of  one  cast,  and  I  was  of  another :  I 
do  not  know  his  family. 

What  was  bis  father's  name  ?— Saheb  Roy. 

How  many  brothers  are  there  ? — ^Taijee  Roj 
and  Matheb  Roy. 

Did  you  know  his  grandfather  ?-»-No. 

What  were  the  names  of  the  brothers  of  the 
Matheb  Roy  you  know? — Tayee  Roy  and 
Matheb  Roy. 

Do  you  mean  two  sons  of  the  father,  or 
three  ? — Two  only  used  to  come  to  roe. 

Do  you  know  when  Matheb  Roy  died  ? — In 
tiie  month  of  Maug,  1 179. 

Did  you  rlemember  any  letter  from  Matheb 
iloy  before  his  death  ?— >YeS|  in  the  month  of 
Baudon,  ^179. 

Joydeh  Choalbet  examined. 

Did  you  know  the  late  Bollakey  Does  Seat  f 
—I  did. 

Did  you  know  of  his  ever  executwgany  bond 
to  Maha  Rajah  Nundocomar  ?  Tellwhat  you 
know  about  it. — I  remember  that  Bollakey 
Doss  Seat  wrote  out  a  bond  in  the  name  of 
Maha  Rajah  Nundocomar;  his  writer  wrote  iL 

Did  you  see  hU  writer  write  it  ? — I  myself 
with  my  own  eyes  saw  the  writer  write  it  ia 
the  Persian  hand. 

Did  you  see  it  afterwards  executed  ?— I  saw 
Bollakey  put  his  seal  to  it. 

Who  were  the  witness'es  to  it  ?— Mahomed 
Coromaul  of  Mtixadavad,  Matbeli  Roy,  a  Ket- 
try,  and  Sillabut,  the  Vakeel  of  Bollakey  Doss. 

Did  you  see  them  witness  it?— I  myself  saw 
those  three  men  witness  it. 

What  was  the  amount  of  the  bond  ?-*!  do 
not  remember  exactly :  1  believe  it  was  within 
45,000  rupees,  and  something  above  40,000. 

At  what  time  of  the  year  was  this  ?<— I  do  not 
recollect. 

Tell  as  near  as  you  can  wha^  month  it  was? 
— It  was  in  the  rainy  season. 

Do  you  know  the  person  now  called  Com- 
maul  O'Dien  Ally  Cawn  ?-~I  do  know  him. 

Is  he  the  person  you  saw  witness  that  bond 
you  mentioo  ? — No. 

Who  was  the  Mahomed  Commaul  yon  W7f 
witness  it  ? — A  man  of  Muxadavad. 

Did  you  know  his  father  ? — I  did  not. 

Is  that  Mahomed  Commaul  living  ?— He  is 
dead. 

Do  you  know  him  to  be  dead,  of  your  own 
knowledge? — I  do  certainly  know. 

Hew  long  is  it  since  bis  death  ? — Abont  five 
or  six  years. 

Where  did  he  die?— I  went  to  the  hous^of 
Maha  Rajah  ;  I  was  by  when  he  was  carried 
to  be  buried  :  I  enquired  whether  it  was  a  Bra- 
min  or  a  Mussulman  goinff  to  be  buried  :  they 
answered,  it  was  Mahomed  Commaul. 

Did  you  know  Matheb  Roy  ?  who  was  be? 
—Matheb  Roy  was  a  kettry  of  Burdwan  ;  I 
knew  him ;  he  was  frequently  coming  back- 
wards and  forwards  to  the  Maha  Rajah. 

How  lopg  have  you  been  ac^ainted  witk 
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Bollakej  l>on?— I  knew  him  frben  helired 
St  Btoxftdavftd,  and  often  8«#  biiii  after  be  came 
teCfdciitta. 

What  connection  had  yon  with  BoUafcey 
DoM  P-^He  was  a  Banian,  and  I  was  a  Bfa- 
mitt ;  there  n  no  relatbnahip ;  there  #«i  fnerid- 
•hip  between  us ;  I  knew  him,  and  he  knew  vat. 

Had  you  any  connection  in  buainett  with 
him  P— There  was  no  connection  in  boaineas 
between  ua;  he  was  a  ffteat  Shroft;  I  fre- 
quently went  to  ait  down  m  bis  bouse ;  bt  de- 
sired it. 

What  was  vour  business  ?-*!  was  formerly  a 
servant  of  fllaha  Rajah  Nundocomar:  be  ia 
now  without  employment ;  his  employment  is 
gone,  and  ao  is  mine. 

Where  is  the  bond  you  speak  of  executed  P — 
The  bond  was  executed  in  the  bodse  of  Baboo 
Hnzree  MuH  in  the  Bum  Buzar. 

Who  lived  in  that  hoaseP— The  bond  was 
there  written :  people  belonging  to  Husree 
Mull  lived  in  it ;  tnere  was  a  part  of  it  sepa- 
rated from  the  rest,  in  which  BoOafcey  Doss 
lived ;  it  waa  in  the  separate  house  where  Bol- 
lakey  Dosa  lived. 

Can  you  read  Persian  P— I  do  not  know  Per- 
sian ;  how  can  I  read  it  ? 

Were  you  there  by  chance,  or  sent  for  P — 
Boilakey  Doas  called  me  and  carried  me  #itli 
him.  ' 

Bid  he  come  to  yoor  house  for  you  P— He 
cameto  the  house  of^Maha  Rajah  Nundoco- 
mar, where  J  was  then  sitting.  Bfaba  Rajah 
Nundocomar  said  to  Boilakey  Doss,  Money 
has  long  been  dne  from  you  to  ttie ;  now  pay 
it  BoHakey  Doss  said  in  answer,  I  have  lost 
every  thing  by  plunder  at  Dacctf ;  I  have  not 
now  the  power  of  paying ;  A  great  sum  of 
money  is  due  to  me  from  the  English ;  when 
I  receive  that,  I  will  pay  you  first  of  my  cre- 
ditorg.  Having  said  this,  he  added,  I  will  now 
write  out  a  bund.  Boilakey  Dosa  in  thia 
mannte  pressed  Maha  Rajah  Nundocomar  a 
^ood  deal,  and  put  his  bands  together  in  an 
attitude  of  praying ;  and  at  last  Maba  Rajah 
consented.  Boilakey  Does  then  said  to  Maha 
Raja,  Send  Mahomed  Commaul  with  me  to 
my  boose ;  I  will  there  write  out  the  bond 
iitimediately.  Having  said  this,  BolUkey 
Doss,  in  company  with  Mahomed  Commaul, 
left  Maha  Rajah's;  I  likewise  obtained  dis- 
ndission  from  Maha  Rajah.  Having  gone 
down  stairs,  Boilakey  Doss  said,  Come  along 
with  me  to  my  house,  and  1  having  executed 
a  bond  before  you  and  Mahomed  Commaul, 
will  send  it  to  Maha  Rajah.  After  this,  Boi- 
lakey Dosa  and  I  went  to  the  hous6  of  Baboo 
Huzree  Mull,  in  the  Burra  Buzar:  being  ar- 
rived there,  he  sent  for  his  writer.  The  writer 
came,  and  was  ordered  io  write  out  a  bond  in 
the  ilame  of  the  Maha  Rajah.  The  writer 
wrote  out  a  Persian  bond,  and  pot  it  in  the 
hands  of  Bolkkey  Does  Seat.  Bolhikey  Doss 
*at,  having  teen  the  bobd,  took  the  ring  off 
bis  finger,  ami  seialed  it,  aOd  said  to  Mahomed 
Commaul,  Be  you  a  witness  to  it.  Mahomed 
Commaul  afi&ed  bla  oWamlI,  with  his  o#n 


hand,  as  a  witness ;  he  said  to  Mitthcb  Roy, 
Be  you  ahto  a  witness  to  this :  Matheb  Roy 
sealed  it  With  his  own  hand.  He  said  to  Set- 
labttt,  Be  you  ab^  it  witness  td  this;  and  be 
signed  it  with  bis  own  hand.  Seillabot  hat io^ 
put  it  hito  the  handa  of  Bolkkey  Ddss  Seat,  be 
put  it  into  the  ban<^  of  Mahomed  CominanI, 
and  said,  Carry  it  with  SeiHabut  to  Haba  Rajih 
Nandocomar'a: 

^  You  aay  Sillabut  signed  the  bond ;  wbit 
did  he  write  on  it  P — He  wrote  his  owd  naitie, 
as  a  witness ;  1  do  not  know  Pernan,  I  im. 
gined  he  signed  it 

Did  Boilakey  Doss  read  the  bond  before  be 
siffned  it  P — ^The  writer  put  it  into  the  buds 
of  Bdlakey  Doss,  and  he,  having  seen  it,  ngn- 
ed  it. 

Did  he  read  it  P— The  writer  read  it  to  Ud  ; 
he  heard  it. 

What  is  that  writer's  name  P— I  do  not  r^ 
member  it 

Was  yon  acquaioted  with  him  P— I  bve 
seen  him  with  Boilakey  Dobs  ;  I  was  not  ae- 
qoainted  with  him. 

Do  yon  remember  what  sbrt  of  a  nraa  k 
wasp— I  do;  his  colour  was  black;  hewn 
about  forty  years  of  age. 

Do  you  knowSillabutP— I  did  not  know  SI- 
labut 

What  was  be?— A  Vakeel  of  Bollakej  Doss. 

How  many  years  was  he  with  him  .^— I  do 
not  know. 

How  many  years  did  yotif  see  bim  about 
Boilakey  Doss  r— Three  or  four  years. 

Do  you  mean  three  or  four  years  before 
signing  the  bond? — I  do  not  rertiember  bow 
many  before ;  Sitt^but  lived  sometiMies  vitb 
Boilakey  Doss,  and  sometimes  with  Maba  Ra- 
jah Nundocomar. 

How  long  after  sealing  this  bond  did  f»a 
know  this  person  about  Boilakey  Doss?— Tvo 
or  three  yeara. 

Where  did  he  go  then  ? — He  went  witbio 
that  time  to  Jaggemant,  to  perform  religious 
ceremonies  along  with  Mohun  Persaud;  wbes 
he  returned  to  Calcutta  he  died. 

When  did  be  die  ? — I  do  not  know ;  I  was 
told  he  returned ;  I  heard  of  his  death. 

Did  any  body  else  write  djpon  the  bond?-* 
Nobody  else. 

Did  any  body  beaides  Sillabnt  write  an; 
thing  at  all  upon  the  bond  P— Sillabut  wrote 
upon  it :  Mahomed  Commaul  aealed  it :  Ma- 
theb Roy  sealed  it 

Did  any  body  else  use  a  pen  P-^Not  to  mj 
remembrance. 

[The  Chief  JostRe,  in  a  low  voice,  toM  tbo 
Counsel  to  shew  him  another  bond  with  tluee 
seals.] 

Cotirt.  You  hare  sworn  positively;  yoa 
must  answer  positively. — A.  I  speak  firom  cer- 
tainty what  I  know :  I  aaw  nobody  elic  write 
upon  the  bond :  I  do  not  remember  it. 

Do  you  know  Mahomed  Commaul  P— I  *** 
acquainted  mih  bim. 

Where  were  you  aoquiinted  with  bimr-r 
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fle  Wai  a  Berrant  of  the  father  of  Naha  Rajah 
Nnodooomar :  when  bia  father  dierl,  Mahomed 
Commaiil  used  frequeotl y  to  come  backwards 
and  forwarda  to  Bfaha  Rajah  Nundocomar's 
Doiiae. 

Were  yon  intimate  ?— There  was^D  friendahip 
between  as:  I  had  seen  him  two  or  three  times 
at  Maha  Rajah's. 

What  was  his  employment  when  the  bon^ 
was  signed  ?— A  rasseelc  (dependent)  of  Maha 
Rajah  Nnndocomar.  v 

What  sort  of  a  man  was  Mahomed  Com- 
maolP— A  middling'  sized  man,  of  a  yellow 
colour,  rather  whitish. 

What  was  his  age  ? — He  was  near  35. 

Did  Matbeb  Roy  or  Mahomed  Commaol 
aeal  first?-— Mahomed  Commaol  sealed  iirat. 

Who  sealed  next? — I  do  not  remember  whe- 
ther Matbeb  Roy  sealed  next,  or  Sillabnt  signed. 

Id  what  part  of  thebond  did  BoUakev  Doss 
pat  bis  seal  ?  Was  it  at  the  top  or  at  the  bot- 
tom ?— It  ia  a  great  while  ago :  1  know  no- 
thing of  aoeli  a  dispate  to- come:  I  cannot  be 
positif  e  as  to  socb  things. 

Whatsise  waa  the  paper?  Was  it 'as  large 
as  this?  [The  indictment,  consisting  of  two 
half  sheets  of  parchment,  doubled,  was  shewn 
bim,]— I  do  not  remember  if  it  was  large  or 


Court,  Do  yoo  remember  if  the  seal  was 
on  the  inside  or  the  outside  of  the  paper? — A. 
Bollakey  Doss,  I  remember,  sealed  in  a  place 
like  this,  [pointing  to  a  margin  in  a  Persian 
paper,  sbewn  towards  the  right  hand  corner  at 
top.] 

Are  y»tt  sure  of  that  ?— I  remember. 

Where  did  Mahomed  Commaol  seal? — If  I 
were  to  oee  the  bond  I  should  be  able  toHell. 

Was  i  t  larger  or  smaller  than  this  paper  ? 

(A  large  sheet  of  Bengal  paper  shewn  him.] — 
cannot  tell  whether  it  was  larger  or  smaller : 
bow  can  I  speak  to  what  I  do  not  remember? 

Waa  it  as  large  as  this  ?  [A  Fery  small  piece 
^  paper  shewn  him.] — I  know  not. 

Was  it  like  this  ?  [The  back  of  the  real 
bond  shewn  him.] — I  do  not  remember ;  but 
if  I  was  to  see  the  real  bond,  I  could  tell  the 
•eal  and  the  aize. 

Could  you  know  the  inipresnofis  of  the  seals, 
if  you  saw  them  ? — If  i  see  the  impressions 
of  the  seals  as  they  were,  I  ahould  know  them. 

Should  you  know  Bollakey  Doss's  seal  ?— I 
know  Bolukey  Doss's  seal ;  from  seeing  the 
impression  of  the  seal,  I  shall  know  it. 

How  came  you  ao  well  acqyainted  with  Bol- 
lakey Dosses  seal  ?— It  is  a(baddammee)  almond 
seal. 

Court.  Let  him  describe  the  shape.  [He 
describes  an  o?al  on  a  paper.] 

Q.  How  can  you  know  the  impresaion  of 
Bollakey  Doss's  seal,  not  understanding  Per- 
sian ? — I  frequently  saw  it  upon  his  hand. 

Did  you  ever  see  Bollakee  Doss's  seal  but 
upon  bis  finger  ? — I  ne? er  saw  his  seal  hi  any 
other  place  than  bis  finger. 

Court.  Were  you  to  see  the  seal  of  Bolla- 
icey  Doss  upon  a  paper,  should  you  know  it 
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firoin  any  other  ?—il.  Ishonid  know  the  impres- 
sion of  Bollakey  Doss's  seal  if  I  was  to  see  it ; 
1  have  frequently  seen  it  upon  his  finger. 

Do  you  know  the  impression  of  Mahomed 
Commaul's  seal  ?— I  should  know  it ;  I  have 
frequently  seen  it  upon  his  finger. 

Were  you  to  be  shewn  a  paper  with  the  im- 
pression of  Mahomed  Comqnaul's  seal  on  it, 
should  yon  know  it  ? — 1  could  not  read  the  let- 
ters, but  should  be  able  to  judge  from  the 
shape. 

Court.  Should  you  know  the  seal  ?  Many 
seals  are  of  the  same  shap^. — A.  I  do  not  read 
Persian  ;  but  I  think  I  should  be  able  to  know 
the  seal. 

Cbifrf.  Hate  you  often  seen  the  seal  on 
Mahomed  Commaul's  finger? — A.  I  have 
often  seen  it  on  his  finder ;  he  used  often  to 
come  to  the  house  of  Maha  Rajah  Nnndoco- 
mar, and  I  used  to  see  the  seal  on  his  finger. 

Who  sealed  first  after  Bollakey  Doss?^ 
Bollakey  Doss  having  sealed  it,  put  it  into  the 
hands  of  Mahomed  Commanl,and  he  sealed  it. 

Where  was  it  wrote  ?— In  the  house  of  Huz- 
ree  Mull,  in  the  Burra  Buzzar,  in  the  presence 
of  us  all. 

What  room  was  it  in?— There  is  a  long 
room  runs  east- west,  the*  door  to  the  south :  it 
was  executed  there. 

Who  was  present  besides  ?—Shaik  Ear  Ma- 
homed, Choyton  Naut,  LoUab  Domanking, 
Matheb  Roy,  Sillabut  Vakeel,  and  the  peraon 
who  wi^te  the  bond. 

What  was  his  name  ?*-He  was  not  of  this 
country ;  I  did  not  know  him. 

What  hour  of  the  day  waa  it?— It  waa  be- 
fore mid- day. 

Did  any  particnlar  conversation  pass  at  that 
time  ? — There  was  no  conversation. 

Was  there  not  between  the  rest  of  the  com- 
pany, while  the  bond  was  writing  ?— 1  remem- 
ber no  conversation :  when  the  bond  was  fi- 
nished, he  put  it  in  the  witnesses'  hand :  we 
aaid  nothing :  what  should  we  say  ? 

How  long  was  the  writer  writing  the  bond  ? 
— One  gurree  (2S  minutes.) 

Who  brought  in  the  ink  for  the  seals?— The 
ink-stand  was  near  Bollakey  Doss ;  be  dipt  his 
seal  on  the  cushion,  and  sealed  the  bond. 

Did  he  bring  it  with  him  ?— He  was  ashroft 
of  consequence,  possessed  of  a  sicca  ink-stand : 
it  was  silrer. 

Who  brought  it  into  the  room  f— I  first  saw 
it  near  Bollakey  Doss. 

Was  the  ink-stand  in  the  room,  or  brought 
afterwards  ?— Bollakey  Doss  went  with  bis 
sewarry  before  us;  when  we  came  in,  we 
found  him  sitting,  with  his  ink-stand  before 
biro. 

What  conversation  passed  while  you  were 
at  Maha  Rajah  Nondocomar's  ?— 1  have  al- 
ready related. 

Did  no  more  pass? — ^No. 

Was  there  any  conversation  about  what  the 
sum  of  the  bond  was  for,  at  Maha  Rajah's? — 
There  was  no  conversation  about  the  amount 
of  the  bond  at  Maha  Rajab'a. 
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Do  you  remember  any  meuiion  of  a  pre- 
mium to  be  given  ? — No. 

Do  you  rememl>er  the  sum  ? — I  do  not. 

Did  you  hear  the  bood  read  ?— The  writer 
read  it,  but  1  did  not  understaud ;  it  was  read 
in  Persian  :  hov^  should  1  know  what  the  bond 
was? 

How  do  you  know  the  sum? — (  did  not 
know  the  amount  of  the  bond :  I  heard  that  it 
was  within  50  and  above  40,000  rupees. 

When  did  you  hear  that  ? — It  was  two  or 
three  days  after  the  time. 

Did  BoHakey  Doss  look  at  any  books  before 
be  ordered  the  bond  to  be  wrote  ? — I  did  not 
see  him  examine  any  books  befure  the  bo/id 
was  executed ;  when  I  came  he  was  sitting 
,  down,  and  I  did  not  see  him  examine  any 
books. 

How  long  did  you  come  afUr  him?— He 
went  in  his  palanquin ;  I  followed  him :  it 
might  be  half  a  gurree,  (11  minutes.) 

Did  you  find  the  other  persons  you  men- 
tioned, sitting  when  you  came  in? — Four  of 
us  came  together;  myself,  Mahomed  Com- 
maul,  Choyton  Naut,  and  Shaik  Ear  Maho- 
med. Matheb  Roy,  Lotta  Demon,  Sin?  Sil- 
labut,  and  the  writer,  were  there  when  I 
came  in. 

Had  the  writer  began  to  write  when  3^ou 
came  in  ? — After  we  bad  sat  down,  the  writer 
began  to  write. 

In  what  language  did  Bollakey  Doss  speak 
to  the  writer  ?— He  talked  in  Moors :  be  spoke 
Moors. 

Does  be  understand  Persian?— I  do  not 
know  ;  he  talked  Moors. 

Was  the  bond  read  in  Persian  ? — Yes, 

Was  it,  after  bein^  read  in  Persian,  explained 
IB  Moors  ? — No :  it  was  read  in  Persian,  and 
was  not  explained  in  Moors. 
^  Did  you  bear  Bollakey  Doss  give  any  direc- 
tion as  to  the  sum  ? — Bollakey  Doss  said  no- 
thing in  my  presence  about  the  sum. 

Did  BoIIaKey  Doss,  any  time  before,  tell 
bim  the  sum  ? — God  knows  whether  he  Ufild 
bim  befor^. 

You  «ay  you  heard  Bollakey  Doss  give  di- 
rections to  write  the  bond :  what  were  the  di- 
rections ?— He  spoke  these  words :  Write  out 
a  bood  in  the  name  of  Maha  Riyah  Nundooo- 
mar. 

Did  he  say  any  more  P— No ;  be  spoke  no 
other  words. 

Did' Bollakey  boss  say  <a  bond,'  or  Ube 
bond?'— Heaiud,  •abend.' 

Did  he  say  any  thing  about  consideration  ? 
—When  I  went,  he  spok«  the  words  I  said, 
and  no  more. 

Do  you  know  this  paper?  [Bond  produced.] 
— ^This  seal  of  the  buddamee  (almond,  oval) 
shape,  is  Bollakey  Doss's. 

What  is  this  paper?— This  little  seal  is  Ma- 
homed Combiaul's. 

Can  you  swear  to  that  positively  ?'— I  do  not 
know  the  words:  the  largest  seal  is  Mdtbeb 
Roy's. 

flow  came  you  to  know  the  seal  of  ])Iatbd> 


Roy  ? — ^I  have  seen  bis  seal  on  his  finger :  I 
saw  him  frequently  at  Maba  Rajab  NondoeiK 
roar^s  house. 

If  the  gentlemen  of  the  adaulet  were  to  pot 
the  seal  of  Mahomed  Commaol  on  another 
paper,  shduldyou  know  it  ? — I  should. 

Was  there  any  conversation  of  jewels  at  the 
Maha  Rajah's?- -No. 

Was  there  any  at  Bollakey  Doss's  ?— No. 

[The  seal  of  Commaul  O  Dien  Ally  Cawn, 
before  produced  to  the  jury,  is  shewn  bim.] 

Do  you  know  whose  seal  this  is? — I  do  not 

[Joseph  Satcheb,  clerk  to  Mr.  Jarret,  is 
called  to  prove  the  delivering  of  notice  to  Mo- 
bun  Persaud  to  produce  an  ori^nal  Nagree 
paper,  given  to  him  by  Maha  Rajah  Nundoco-' 
mar,  when  he,  Gnngabissen,  and  Pndmoboa 
Doss,  were  in  the  Maha  Rajah's  house,  sLnied 
in  the  proper  hand -writing  of  Bollakey  Doss, 
and  to  produce  it  as  evidence  for  the  deiendant] 

Q,  to  Mohun  Fersgud,  Have  yott  prodooed 
any  papers,  in  consequence  of  the  notice ?-^i* 
1  cannot  produce  it ;  1  have  produced  all  tbe 
papers  I  have :  I  have  no  paper  luder  suck 
description. 

Mokun  Dow  called. 

Do  you  know  Gungahissen  ?— I  do. 

Do  yoo  know  Mobun  Persaud  ?— Yes. 

Did  you  know  Pudmohun  Doss  ? — I  did. 

Did  you  know  Bollakey  Doss  ?— I  did. 

Have  you  seen  him  write  ?-^I  have. 

Are  you  acquainted  with  his  hand- writing  f 
— lam. 

Do  yon  remember  Maha  Raiah  Nnodoeo- 
mar,  Gungahissen,  Pudmohun  Doss,  and  Mo- 
hun Persaud,  in  conversation  together  F— 1  do; 
at  Maba  Riyah  Nundooomar's  house. 

Did  you,  upon  thai  occasion,  see anj  papers? 
—Pudmohun  Doss  said  to  Maha  Ra|ah  Non- 
docomar,  Give  me  papers.  Maba  Rajah  hav- 
ing got  the  papers,  bid  me  copy  them :  I  o^ 
serv^  to  Gungahissen,  Mobun  Persaad,  sod 
Pudmohun  Doss,  that  Maha  Rajah  bad  bid  me 
copy  the  papers ;  and  asked  thetn,  if  I  should 
do  It;  they  all  answered.  Write  them  oot 
Having  wrote  them,  I  gave  them  to  Bfabs 
Rajab  Noadocomar:  Pudmohun  Doss  took 
the  original,  and  the  copy  remained  there. 

What  did  Pudmohun  Doss  do  with  tfaem  ?- 
The  copy  I  wrote  remained  with  Maha  Rijih 
Nundocomar ;  the  original  remained  with  Pw* 
mohun  Doss. 

What  did  Pudmohun  Doss  do  with  tbe  pi- 
pers?— Retook  them  bimself,  and  pot  tbeA 
up :  whether  he  carried  them  out  of  the  booit 
1  know  not. 

Have  you  ever  seen  the  papers  shioe?-^ 
Never. 

[A  paper  shewn  bim :  a  copy  of  the  psp^ 
was  offered  to  be  given  in  evidence.] 

Court.  You  have  traced  it  into  tbe  bsodf  of 
Pudmohun  Doss,  but  not  into  tbe  bsndt  ot 
Mohun  Persaud.  This  is  not  sufBdeot  ts  es- 
title  you  to  gi?e  tbe  copy  in  cfidence. 
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[A  Nagree  paper  is  produced.] 

Is  that  signature  the  band- writing  of  Bolla- 
key  Doss  ? — [After  looking  at  it  for  some  time, 
shewing  great  difficulty  to  make  it  out,  he 
■aid,3  If  I  see  the  original  paper  from  which  1 
copied,  I  can  read  it. 

Are  the  words  at  the  bottom  Bollakey  Doss's 
hand  •  writing  f—BoItakey  Doss's  name  is  writ- 
ten at  the  bottom. 

Is  that  of  his  hand-writing?— There  were 
only  five  letters  of  Bollakey  Doss's  name  on 
the  jiaper  I  copied.  I  cannot  tell  whether  this 
is  his  hand-wnting :  I  do  not  know :  I  am  not 
his  gomastah.  Kissen  Juan  Doss  knows  Bol- 
lakey Doss's  hand- writing  and '  Pudmohun 
Doss's. 

Kisten  Juan  Doss  examined. 

^  Look  at  that  paper ;  [Nagree  paper  shewn 

him.]  whose  signature  is  it  ? — Bollakey  Doss's 

signature ;  it  is  bis  hand*writing ;   the  body  is 

the  hand -writing  of  Podmobuu  Doss.  * 

Are  there  any  words  wrote  by  Bollakey  Doss 
besides  his  name  ?— There  are. 

Mr.  EUiot  delirered  into  court  the  following 
Translate  of  Nagree  papers,  which  mark  £x- 
Mbil  L. 

<*  Maba  Rajah  D'ehraje  Nundocomar  Geeoo, 
at  Calcutta,  with  compliments,  written  from 
Chinsdra,  by  Bollakey  Doss,  with  many  obei- 
sances. May  God  always  grant  him  health, 
and  1  shall  be  joyful.  I  myself  am  by  your 
fkrour  in  health  ;  you  hare  written  a  Persian 
letter,  which  has  arrired ;  by  the  reading  of 
which  I  haf e  been  rendered  joyful  and  con- 
tented. You  have  written,  that  till  the  gorer- 
Dor  shall  come,  you  wish  me  to  stay  at  Chin- 
sura.  Accounts  are  received  that  the  gover- 
nor will  shortly  arrive.  J  have,  according  to 
yonr  desire,  remained  here.  The  governor 
arrivfng,  as  business  will  qnickly  be  done,  you 
Will  do :   I  have  hopes  in  you. 

*'  You  will  hear  other  circumstances  where 
you  are  ;  I  am  unjustly  oppressed  ;  yon  are 
the  master.     What  else  shall  I  vrite  ? 

'*  You  have  written  about  Derrumchund  ; 
therefore  he  and  I  acquittal  have  settled,  which 
you  know ;  besides  this,  nothing  respecting 
state  is  unknown  to  you  ;  accordingly  you 
have  told,  and  what  you  say  1  pa)r  JB^reat  atten- 
tion. The  Company's  money  being  received, 
out  of  it  rupees  two  thousaud,  out  of  that  self 
will  give.     1  am  uot  disobedient  to  your  orders. 

^*  At  this  time  from  the  side  of  expenoes 
much  trouble  is ;  therefore  rupees  five  hun- 
dred you  bestow  upon  me  ;  then  1  will  give  it 
with  the  rest.  ■  Business  quickly  will  be  done 
there  first  will  give.  Brother  Pudmohun  Doss 
IS  going ;  yon  will  be  acquainted  with  other 
drcumsunces  by  him ;  you  are  a  master  of 
every  thing.  At  thisHime  yon  have  considered 
every  thing ;  and  who,  except  yourself,  will 
db  it  r  What  other  represenuuoo  shall  I  write  T 
Tberu  is  no  more. 

*  '*  In  the  year  1886.  In  Jente  the  2dth 
Tuesday. 

**  Slgoatore,  Boilauet  Doss. 


<<  You  are  my  master  ;  it  is  necessary  you 
should  make  enquiries  about  me  at  this  time. 
The  circumstance  above  written,  you  will  make 
yourself  acquainted  with." 

Mr.  Elliot,  In  ti:an8laling  the  Nagree  paper 
exhibit  L,  I  at  first  wrote,  "  yourself;"  but  as 
the  counsel  for  the  prisoner  desired  1  would 
translate  it  literally,  and  charged  me  not  to  de- 
viate in  the  smallest  degree  from  the  words 
and  idiom  of  the  original,  I  have  now  written 
"  aelf,'.'  the  word  signifying  only  "  self."  The 
Moonshy  understands  it  as  meaning  the  per- 
son to  whom  it  was  written  :  I  fear  the  transla- 
tion will  scarcely  be  understood, 

June  12M,  1775. 
Lutchmun*  Dosi  examined. 
Do  yon  know  Mohnn  P^rsaud  ? — 1  do. 
Did  you  know  Pudmohun  Doss?— Pud- 
mohun Doss  was   my  elder  brother:  why 
should  not  i  know  him? 

AfoAim  Persaud  examined. 
Is  this  your  hand-writingP— It  is. 
Is  that  the  signature  of  Pudmohun  Does  ?— 
One  of  the  signatures  is  mine :  1  cannot  tell 
whose  the  other  is  exactly. 
Have  you  often  seeu  him  write? — I  have. 
Are  you  acquainted  with  his  hand- writing? 
*^1  liave  many  papers  of  his  writbg.  ' 

Do  jTOu  believe  this  to  be  his  ?-— It  is  my  opi- 
uion  it  is  not ;  if  you  will  order  me,  I  will  bring 
another  paper  of  Pudmohun  Doss's  hand- 
writing. 

Luchmun*  Dou  examined. 
Do  you  know  the  hand-writing  of  your  bro- 
ther Pudmohun  Doss  ? — I  do. 

Is  the  signature  his  writing  ? — It  is. 
Who  wrote  all  the  paper?— It  is  all  bis 
writing. 

[Nagree  paper  fi^^ed  and  marked  exhibit  M. 
of  which  the  following  is  a  translate. 
Accounts. 
JSl.      Ai.  ' 
66,SS0    7    Amount  of  a  bond. 


50,488 
10,9S0 


One  time 
One  time 


61,408    7 

4,9t2 
60,000 

11,362     8 


2,552 
596 


Batta  at  8  Rs. 

One  time  Durbar  and  other 
expences 

A  bond  on  account  of  a  mort- 
gaged house 

Ready  cash  2200  Rs. 

On  account  of  Dearcam  Chcund 
Ghee  TawD  527  Rs. 


140,804 
3,000 


Paid   by  Chitonaute  at   one 
time,  1500         * 
1500 


145,804     1 


*  So  in  orig. 
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Bi.    At,'  TomuMok 
73,435  4     ftoDdi       30000»      80000 

13435 
Kbut, 
60,000  Three  uotes  90,000,    20,000 

Khut. 
10,000  One  note  10,000 

Toinnsook. 


143,435  Bonds  8 

2,369    1    Current  rupees  remun  doe 


145,804     1 


(Signed) 


MourN  Persaud. 

PUDHOBUN  Doss. 


Kiisen  Juan  Do$i  extmined. 

Hare  you  seen  Pudoiohua  Doss  write  f — 1 
hare. 

Do  yen  know  bis  hand-writing  ? — I  do. 

Look  atthis^per;  is  it  PodmoAun  Doss*s 
band  writing  ?—  - 1 1  is. 

Joydeb  Chawbee  examined. 

Court.  Are  you  sure  you  saw  Mthoroed 
Commaul  carried  ontof  MabsRaiah  Noodoco* 
mar's  bouse  to  be  buried  ?— X  t  beard  it  with 
my  own  ears  that  Mahomed  Commaoi  was 
dead,  aud  saw  them  earrying  bim  out  to  be 
buried. 

Are  not  the  customs  of  burying  MnsSulmen 
and  Gentoos  ?erjf  different  ? — ^They  are :  I  who 
am  a  Bramin  will  not  go  near  a  Mussulnum 
4hat  is  dead. 

How  do  they  carry  out  a  Bramio  f— Whan 
a  Bramin  dies,  they  either  put  him  on  a  cot, 
or  sticks  laid  in  the  form  of  a  cot:  they  put  a 
cloth  OTer  his  bod^,  and  he  is  carriol  out  on 
the  shoulders  of  eight  or  ten  men. 

Is  there  any  thing  else  particular  in  the  bu- 
rial of  a  Bramin  f^ When  a  Bramin  dies,  all 
bis  relations  and  friends,  apd  all  the  other  per« 
sons  of  the  Tillage,  gouio  him :  he  is  carried  on 
the  shoulders  of  eight  men,  and  about  twenty 
other  people  go  with  bim :  they  carry  him  to 
the  river  side,  and  place  him  on  wood,  which 
his  son,  if  he  has  any,  sets  Are  to. 

Are  there  any  other  particular  marks  to  dis- 
tinguish  the  burial  of  a  Bramin  P— There  are 
particulars  in  their  dress,  according  to  their 
rank :  if  a  rich  man,  he  may  have  rery  va- 
luable cloths :  a  poor  man  would  have  a  cloth 
from  five  to  ten  rupees  ov^r  his  shoulders. 

Is  there  any  thing  particular  in  the  form  of 
the  dress  of  those  who  attend  them  ? — They 
wear  their  dooty,  and  throw  a  cloth  orer  their 
shoulders. 

What  is.  their  dooty  f— The  cloth  which 
common  sircars  tie  round  their  loins. 

Are  there  any  more  particularities  attending 
their  burial  ?— No. 

In  what  manuer  do  they  carry  ou(  a  Mus- 
sulman to  be  buried  f—He  wears  his  own 
cloths:  when  they  carry  a  rich  man,  a  fine 
dress  is  worn :  the  dress  of  a  poor  man  is  not 
'  more  than  two  rupees. 

Are  they  always  carried  on  a  cot  ?-^They 
throw  a  cloth  over  his  body :  1  do  not  know 
exactly  the  manner. 


What  was  Mahomed  Commaoi  ?— A  Mos- 
solman. 

What  cbths  had  be-  when  he  was  carried 
out  ? — ^They  throw  the  same  cloth  over  a  Mus- 
sulman as  over  a  Bramin. 

Were  you  to  see  a  roan  carried  oat  to  be 
buried,  attended  by  Mussulmen,  s^onki  joa 
know  whether  he  was  a  Bramin  or  a  Mnaitni' 
man  ? — I  saw  from  fiir  he  was  a  Mdesulmen  ; 
1  should  know  by  Bramins  being  with  hion,  if 
he  was  a  Bramin,  and  because  the  Gemloo  is 
about  the  neck  of  a  Bramin. 

i Question  repeated.]    J  should  know  it  wan 
Itissulman,  because  the  Jamma  is  tied  oft 
the  right  side. 

Do  you  mean  the  Jamma  of  the  deceeeed,  er 
of  his  attendants  ?7-l  mean  ef  the  people. 

Were  you  to  see  Mussulmen  attendinsT  n 
corpse,  should  yon  know  it  to  be  a  MossalmaD  f 
— I  shoidd  conceive  it  to  be  a  Mnesolman 
certainly. 

What  persons  were  attending  the  body  ef 
Mahomed  Commaoi  f — I  saw  that  tbey  took 
away  the,  body ;  1  do  not  know  who  attcaded 
him. 

You  say  yon  know  MnssDlmen  fiooa  Bta* 
mins  at  a  great  distance :  were  the  persoDs  a^ 
tending  Mahomed  Commaol's  oorpaoy  Mnaeal- 
men  or  Bramins? — Mussulmen. 

Do  you  mean  when  you  flnt  saw  the  body 
carried  out  f— 1  mean  when  I  first  saw  the  body 
carried  out. 

Were  you  sure  they  were  Hnssolmca? — I 
can  speak  with  certainty. 

If,  as  soon  as  you  saw  the  body  oome  ou^ 
yon  saw  it  was  attended  by  Mussohnen,  how 
came  you  to  ask  whether  it  was  a  Bramin  or  a 
Mussulman  ? — I  never  asked  whether  it  was  a 
Bramin  or  a  Mussulman. 

Was  it  because  you  knew  him  to  be  a  Mos* 
solman  that  yon  dul  not  ask  the  question  ? — I 
did  not  ask :  1  beard  Mahomed  Commaul  was 
dead,  and  I  saw  Mossulmen  attending  the 
body. 

Did  you  hear,  at  that  time,  or  belbce,  that 
he  was  dead  ?— 1  beard  before. 

What  was  the  name  of  the  man  ?— MabooMd 
Commaul. 

Are  you  very  sure  ? — ^Yes- 

Are  you  sure  he  had  not  <«  Ally"  to  his 
name?- -He  went  by  the  name  of  Mahoaied 
Commaul :  1  never  heard  of  any  other  naoM  he 
had. 

[Mr.  ElHot  informs  the  Court,  that  the 
word  *  Obdabo'  on  the  seal  is  no  part  of  the 
name,  but  means  **  the  slave  of  God."] 

Chqyton  Naut  examined. 

Did  you  know  Bollakey  Doss?— 1  did. 
Did  you  ever  know  Bollakey  Dosa  execute 
anv  bond  ^  Maha  Rajah  Nundocomar?~l 

Did  you  see  him  execute  any  bond  ?— I  ssw 
myself,  and  heard  it. 

Who  witnessed  the  bond 
Doss  execute?— Mahomed 
and  Matheb  Roy. 
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Did  yoa  tea  them  witnen  it?— Yes,  1  did 
with  my  own  eyes. 

Whet  ifas  tbe  amoant  of  the  bond  P— AboTe 
40,  and  within  60,000  rupees. 

Where  is  the  Mahomed  Commaul  yon  saw 
witness  tbe  bond  ?--His  house  was  at  Mnxa- 
dated ;  when  he  witnessed  tbe  bond  he  staid 
liere  some  time,  and  afterwards  went  home* 

Where  is  he  now  P — He  is  now  dead. 

Did  any  other  person  witness  the  bond  P — 
No  other  than  Mahomed  Commaul,  Matheb 
Rev  and  Seilabot. 

Do  yon  know  one  Commaul  O'Dien  Cawn  P 
—Yes. 

Is  he  the  same  person  that  witnessed  the 
bond?— No;  this  is  Commaul  O'Dien;  that 
was  Mahpmed  Commaul. 

Do  you  know  that  paper  P  [Exhibit  M.]  Yet. 

What  is  it  P— An  account 

Can  you  read  it  ?— Yes. 

CourU  Read  part  of  it.  [He  did  so.] 

Were  you  present  when  the  account  was 
settled  ?•- Yes. 

Wbo  else  wss  present  P*~I  was  present,  and 
Joydeb^Chowbee,  and  Pussudden  Gooptoo. 

Wbo  else  was  present  P— Nobody  else. 

Who  was  in  the  room  at  the  Ume,  besides 
Joydeb  Chowbee,  and  Pussudden  Gooptoo  P— - 
Mobun  Persaud,  GKingabissen,  and  Pudmohon 
Doss. 

Are  you  sure  nobody  else  was  present  P— 
Maha  Rajah  Nuodocomar  was  also  there. 
.  Was  tbe  Nagree  writing  wrote  in  your  pre- 
sence?—The  signatures  at  the  bottom  were 
wrote  in  my  presence. 

Whose  writing  are  the  signatures?— *Mohun 
Persaud's  and  Pudmohun  Doss's. 

Where  was  this  account  signed  ?— At  Maha 
llaiah  Nuadocomar's  house* 

WbereP— In  Calcutta. 

Were  you  at  Maha  Rajah  Nundoooauir*s 
liouse  before  the  parties  came  there? — Yes. 

Were  you  present  when  they  came  Pr— 
Yes.  On  one  day,  tbe  three  persons  befbre- 
nentioned  settled  the  account  in  con? eraation : 
on  another  dav,  two  of  them  only  were  at  tbe 
boose  of  Nundocomar,  and  signea  the  acoonnt 

Were  there  any  Company's  bonds  at  either 
«f  those  times  produced  by  Gungabissen,  Pud- 
inobao  Doss,  and  Mohun  Persaud  P— Yes. 

What  became  of  tbem  ?-- Pudmohun  Doss 

k?e  eight  bonds  to  Gungabissen,  and  Gunga- 
bissen gave  them  to  Maha  Rajah. 

CourU.  Tell  what  passed  on  the  occasion. — 
Upon  Gungabissen's  giring  tbe  bonds  to  Maha 
Kajah,  Maba  Rajah  said.  You  give  me  these 
JUonds  in  payment.  Maha  Rajah  told  Gun- 
xabissen  to  indorse  tbe  bonds, « and  further 
Sfaba  Riyah  Nundocoiflar  aaid  to  Gunga- 
bissen, Are  you  satisfied  with  this  account? 
upon  which  Gungabissen  replied,  Jf  any 
body  should  call  vou  to  an  account  about 
this  account,  I  will  say,  Maha  Rajah  has 
nothing  to  do  with  it.  Then  Gungabissen  took 
an  oetb  to  be  answerable  to  his  fsther,  brother, 
and  mother,  or  any  other  person,  if  they  should 
imijaire  about  tho  iceottat:  upoa  wiuch  eight 


bisi 


bonds  were  delivered  to  Maha  Rajah  Nundoco- 
mar, and  he  kept  them :  Gungabissen  said  it 
was  late,  he  would  hidofse  the  bonds  in  the 
morning :  after  they  were  gone,  Maha  Rajah 
Nundocomar  desired  me  to  come  to  him  early 
in  the  morning,  and  take  the  bonds  to  Gunga- 
bissen to  get  tbem  indorsed.  Next  morning  £ 
went  to  Maha  Rajah  Nundocomar's,  and  took 
the  bonds  with  me  to  Mohun  Persaod's  house, 
where  I  saw  Gungabissen,  Pudmohun  Doss, 
and  Mohun  Persaud :  I  said  to  them,  Indorse 
the  bonds;  on  which  Gungabissen  sent  for 
Kissen  Juan  Doss :  when  he  came  an  indorse- 
ment was  wrote,  written  by  Kissen  Juan  Doss, 
and  Gungabissen  signed  it  and  delivered  them 
to  me:  I  then  took  tbem  away,  and  delivered 
them  to  Maha  Rajah  Nundocomar. 

Croif  •  AromifluUtoii. 

Who  are  you  P— Choyton  Naut. 

What  is  your  buaiuess  P— 1  am  a  Shroff  of 
the  Banyan  cast. 

Bow  long  have  you  been  in  Calcutta  ?«— 
Abput  fifteen  years. 

Where  did  you  come  from  P— I  had  a  boost 
at  Muxadavad  \  I  have  one  in  Caksotta. 

Have  yon  always  resided  in  Calcutta?— I 
have  been  to  my  own  house,  and  come  back 
again. 

How  often  P— Three  or  four  times. 

How  k>ng  have  yon  stayed  at  a  time  at  Mnz- 
adavad  P— Sometimes  one,  eometimee  two,  and 
•ometimes  lour  months. 

Yon  knew  Bollakey  Don :  had  you  any  bo4 
iiDess  with  him  ?-• >!  had  no  connections  in  bo- 
uess  with  biro ;  I  was  well  acquainted  with 
biro ;  Bolhdcey  Doss  had  a  house  at  Muxada- 
vad,  near  mine. 

When  did  Bollakey  Doss  die?— Aboiit  six 
years,  more  or  less. 

How  long  bad  he  lived  in  Calcutta  before 
that?— He  came  to  Calcutta  in  117  S. 

Where  did  he  live  in  CalcutuP— InHuz- 
rey mull's  house  in  the  Bnrrah  Buzar,  when  be 
first  arrived :  he  afterwards  lived  in  several 
other  houses. 

How  long  did  he  live  in  that  house  P— I  be- 
lieve, two  or  three  months  s  I  cannot  tell  lor 
certain. 

Do  you  know  what  house  he  afterwards 
went  top— To  Boggy  Conty's  house,  to  the 
eastward  of  Mohun  Persaud's  hoosein  the  Bnr- 
rah Buzar ;  after  leaving  that  house,  be  lived 
in  Mohun  Persaud's  house,  with  htm. 

You  say  you  were  present  at  tbe  settleipeat 
of  accounts  between  Maha  Rajah  and  Bollakey 
Doss ;  at  tbe  time  of  the  first  adjustment  were 
any  books  or  accounts  produced  P— I  saw  no 
accounts  brought. 

Were  there  any  the  second  tUDeP— Not  that 
I  saw. 

Were  you  present  the  whole  time?— f  was. 

What  was  tbe  balance  settled  f— 9,369  r.  1. 
[This  agrees  with  the  account  produced,  j 

Was  tbe  balance  struck  the  first  or  tbe  second 
time  ?— When  the  said  bonds  were  delivered  to 
Maha  Riyab,  tbeo  the  balance  was  strock. 
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If  bo  wrote  th0  Bengal  writing  on  that  paper? 
»^Poonodden  Gooptoo. 

Who  is  that  man  f*— He  waa  a  writer  to  the 
Maha  Rajah. 

When  did  he  write  the  Bengal  aoooont  f — 
Three  or  Four  daya  after. 

Where  is  the  roan  ?-• In  Calcutta. 

Who  wrote  the  Nagree  writing  on  the  paper  f 
«— Pndmohan  0osa. 

Can  yoa  read  both  Bengal  and  Nagree  P— 
No. 

Di(f  yoQ  aee  Pudmohnn  DoM  write  it  P— i 
did. 

What  tort  of  a  nran  ia  Pudmohnn  Gooptoo  ? 
*>^A  thin  nian,  of  a  yellow  colour. 

You  Bay  Kisaen  Juan  Dosa  indorsed  aome 
bonds  :  Do  you  know  what  bonds  f— The  Com* 
pany'a  bonds. 

Were  any  body  else  preaent  ? — Nobody  else 
.was  present. 

-  You  aay  you  were  present  at  executing  a 
bond  by  Bollakey  Doss:  was  it  in  his  own 
*  boose,  or  where  P— It  was  in  Hodjeery mull's 
house,  then  inhabited  by  Bollafcey  Doss. 
'  flow  came  you  them  f — Shack  eer  Maho- 
med, Mahomed  Comaul,  and  Joydeh  Chowbee 
iuid  I  were  present  at  Maha  Rajah'a :  afterwards 
B<dlak^  Doas  came  in,  and  went  to  Maha  Bml- 

&Maba  Rajah  demanded  from  Bollakey 
the  payment  of  his  money ;    Bollakey 
IKms  answered,  **  I  have  at  present  no  money,! 
cannot  pay  it,  I  will  write  out  a  bond."    Maha 
Rajah   Nundocomar  said,  •*  Veryt  well,  write 
oot  a  bond,  fix  your  seal  to  it,  and  baring  got 
it  witnessed,  aend  it  to  me.**    Bollakey  Dosa 
then  aaid,   **  Give  me  Mahomed   Commaul, 
that  he  may  go  with  me,  i  will  gire  the  bond  to 
Mahomed  Comaul,  and  one  or  my  own  aer- 
tants,  and  send  it  to  you."     Bollakey  Doss 
having  got  dismission  from  Maha  Rajah  Nun- 
docomar, went  down   atiKhra  with   Mahomed 
Commaul :    I  likewise  got  diamission,  and  I, 
Joydeb   Chowbee,  and  Shaik  eer  Mahomed, 
went  down  stairs  together.    Mahomed  Com- 
maul and  Bollakey  Doss  were  standing  thfere. 
Bollakey  Doss  having  got  into  his  palankeen, 
went  to  Ills  own  house ;  and  we  four  men,  half 
it  gurree  afterwards,  went  after  him.    Bollakey 
Doss  waa  before  that  sitting  in  his  own  house ; 
We  went  to  him,  and  sat  down  by  him.    Four 
Other  people  were  there ;  Matheb  Roy,  Seilla- 
but,  the  writer,  and  Diman  Sing.    Bollakey 
Doaa  aaid  to  the  writer,  "  Write  out  a  bond  in 
the  name  of  Maha  Rajah  Nundocomar."    He 
Wrote  it  in  Persian.     Having  wrote  it,  Bolla- 
fcey Doss  said,  "  Read  it."    The  writer  having 
i«ad  it,  be  Bollakey  Doss  heard  it.    Bollakey 
DoM  said  it  waa  good.    Mahomed  Conmiaul 
■aid  it  is  good.    Bollakey  Duss  had  a  ring  upon 
lis  finger :  he  took  it  off,  and  sealed  ft  with  his 
own  hand:    be  then  said  to  Mahomed  Coro- 
matil,  Do  you  affix  your  seal  as  a  witness:  he 
then  said  to  Matheb  Roy,^«  Do  you  fix  the  seal 
of  testimony  to  it  :'*  he  then  aaid  to  Seillahut, 
•■  Do  you  wri^e  testimony  to  this :"  he  wrote, 
and  both  of  them  sealed.    Bollakey  Doss  put 
the  bond  into  the  hands  of  Mahomed  Com- 


maul, and  he  aaid  to  Scitlabat,  •^Do  you  go 
along  with  him,  and  both  of  you  deliver  the 
bono  to  Maha  Rajah  Nundocomar."  Having 
taken  the  bond,  they  both  went  away,  nnd  I 
went  to  my  own  houae. 

Do  you  nuderatand  Persian  P — I  can  neither 
read  nor  write  it. 

Were  yon  acquainted  with  SidabotP— I 
was :  he  was  Vakeel  of  Bollakey  Doaa. 

How  longP — He  came  aloa|f  with  Bollakey 
Doas :  from  that  time  I  knew  him. 

Where  is  SielabutnowP — 1  don't  know  where 
he  ia:  I  heard  he  went  with  Mohon  Peraaod 
to  Jaggernaut,  and  that  upon  return  he  died. 

What  sort  of  a  man  was  be  P — Not  a  very 
whitish  man,  nor  a  very  old  man. 

Were  you  acquainted  with  Mahonaed  Coa- 
manl  ? — ^I  used  to  go  to  Muxadabad  :  he  was 
at  that  time  the  servant  of  the  Keblagaw,  or 
father  of  Maha  Rajah  Nundocomar. 

In  what  capacity  did  he  aerve  him  P — ^A  Mas- 
saheb.    [Compaoion.] 

How  long  ago  is  that  P— Formerly ;  I  don*t 
know  how  long  ago. 

Did  you  know  him  in  Calcutta P^I  did; 
when  Maha  Rajah's  father  died,  b«  came  la 
Maha  Rajah's  in  Calcutta. 
When  did  that  happen  P— I  do  not  recollect. 
When  did  he  come  to  Calcutta  P—1  doaat 
remember  the  express  period ;   It  waa  in  tlK 
Bengal  year  1178. 
Waa  be  a  very  black  man  P— Not  very  blade 
Waa  he  tall   or   short  P— Of  a    mtddliog 
height,  neither  very  tall  nor  ver^  short 

Of  what  age  was  he  P^ Within  35,  that  is 
about  83,  or  34,^hen  he  arrived  at  CalcatU. 
Where  is  he  now  P — He  died  in  Calostu. 
In  what  honaaP— 1  do  not  know,  1  heard 
that  he  died  in  CalcutU. 

How  long-  ago  P— It  might  be  &rt  or  aix 
years  ago. 

Do  vott  remember  Matheb  Roy  P— 1  did  not 
know  him. 

Are  you  a  aervant  of  the  Maha  Rajah  ?— I 
was  fonnerly  a  aervant  of  the  Maha  R^ah ;  I 
am  not  now,  he  is  out  of  employment ;  I  aaa 
yet  in  hopes. 

What  are  your  hopeaP— That  I  shall  obtaio 
some  employment ;  I  was  once  the  Nabob^s 
Hussanchee,  [caahkeeper].  I  waa  iikewiae 
the  Maha  Rajah's  Hussanchee. 

What  reaaon  have  you  to  hope  for  an  em- 
ployment P — I  have  no  reaaon.  Maha  Raiak 
is  a  great  man,  a  man  of  conaequence ;  I  ana 
in  hopes  he  may  get  me  empk>yment. 

How  long  have  you  had  ihoae  hopes  P— 
From  the  Ume  the  Maha  Ri^ab  baa  been  oat 
of  employment ;  I  have  gone  e^ery  two  or 
three  days  to  his  botise :  he  saya,  Vtry  well, 
when  I  am  in  employment  I  will  get  aometfaing 
for  yon. 

Where  waa  Matheb  Roy  bom,  and  what  ia 
his  employment  P — Matheb  Roy 'a  waa  not  ia 
the  district  of  fiurdwan.  I  do  not  know  what 
hia  employment  was :  he  used  to  come  once 
in  two  or  three  days  to  Maha  Rajah  Nundoeo- 
mar'a  houae. 
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Had  he  nmcli  respect  •hewn  bin  at  Maha 
Rajah  Nundocomar's  house  ?— Nol  much. 

Did  Matheb  Roy  uodersland  PeriiaDp^l 
doD'iknow  whether  be  read  Persian  ornot ;  he 
h^  a  Persian  ring  upon  his  fiog^r. 

What  sort  of  a  seal  was  Matheb  Roy's  P— 
Neither  very  large,  nor  small ;  a  four-cornered 
seal. 

Did  you  ever  see  him  write  Persian?— I 
never  saw  him. 

Did  Mahomed  Comanl  naderstand  Persian  ? 
— I  do  not  knftw.  He  had  also  a  Persian  seal 
on  his  linger. 

What  shape  was  it?->-It  was  aU»  a  four-oor- 
nered  seal,  but  smaller  than  the  other. 

Did  Bollakey  Doss  wear  a  seal  upon  his  fin- 
g^er  ? — He  had  one. 

Of  what  shape  was  it?— A  Budelamie  seal. 

Of  what  size  ?— Neither  very  large,  nor  ? ery 
small. 

Do  you  know  the  sum  of  the  bond  you  saw 
executed  ? — It  was  above  40  and  under  50,000 
rupees. 

How  do  yon  know  that?— When  the  bond 
was  read  before  Bollakey  Doss,  in  the  house 
of  Bollakey  Doss,  I  asked  Bollakey  Doss,  as  I 
did  not  understand  Persian,  what  was  the 
amount:  he  told  me  between  40  and  50,000 
rupees. 

Was  it  mentioned  in  the  bouse  of  Bollakey 
Doss,  at  the  time  of  executing  the  bond,  that  it 
was  for  that  sum  ? — I  cannot  say,  1  do  not  re- 
member well :  it  was  between  40  and  50,000 
rupees. 

Was  it  mentioned  at  that  time  ?— *I  do  not  re- 
member, I  don't  know. 

How  come  you  then  to  know  it?*— Bolbkey 
Don  ordered  the  writer  to  read  it  9  1  beard  it, 
and  remember  that. 

Did  the  writer  read  the  whole  bond  ? — He 
did  from  beginning  to  end. 

Was  it  only  from  hearing'  it  read,  that  you 
knew  the  amount? — I  knew  it  from  no  other 
reason  s  I  heard  of  the  bond  at  Maba  Rajah's 
before. 

Pid  you  hear  the  sum  st  that  time  ?— No. 

In  what  bioguage  was  it  read  ?— In  Persian. 

Was  it  read  more  than  once  ?— I  remember 
no  more  than  onoe. 

Was  it  read  in  any  olher  language?—!  do 
not  remember  that  it  was. 

'What  is  Persian  for  forty  thousand  ?— How 
should  I  say  ?  1  do  not  onderstand  Persian. 

If  yon  did  not  understand  Persian,  and  only 
knew  the  sum  of  the  bond  from  its  being  read 
in  Persian,  then  how  can  you  tell  the  amount 
of  the  bond?*-Yoa  hare  sworn  me  upon  the 
water  of  the  Ganges :  how  can  I  tell  more  than 
1  remember? 

The  Court,  desirous  of  eluoidatlnff  every  part 
of  this  witness's  evidence,  asked  Mr.  BInot,  if 
he  was  certain  that  the  witness  understood  him. 
Mr.  Elliot  answered,  *'  iThe  witness  seems  to 
onderstand  what  1  have  said  perfectly  well ;  he 
vnderstands  Moors  as  well  as  any  person  I 
have  examined  here  in  that  lan^asne."  N.B. 
The  naa  had  desired  to  beewnuned  Ia  Bengal, 


alleging  that  he  did 


not  onderstand  Moors 


Messieurs  Eiliot^  Jacktcoh  and  Jebb^  sworn. 

Mr.  Elliot.  The  man  seems  to  nnderatanAf 
what  I  saki  perfectly  well.  I  have  no  doubt  of 
bis  understanding  me :  be  seems  to  me  to  no- ' 
derstand  Moors  as  well  as  any  man  I  have  exa- 
mined, and  speaks  it  more  grammatically  thaa 
common  Bengalers  do :  I  am  sure  he  nnder-> 
stood  the  qneations  I  asked  respecting  the  sum. 

Mr.  JacJum.  When  Mr.  Elliot  began  to* 
examine  this  witness,  he  desired  me  to  gite 
particular  attention,  during  the  examination,  lo 
the  evidence  he  ^ave  with  regard  to  the  pre-  • 
ciseness  of  the  interpretation.  I  did  so,  and 
confirm  what  Mr.  EUiot  has  Mid  in  every  par- 
ticular. 

Mr.  JeM.  The  witness  perfectly  uttdenteod 
Mr.  Elliot;  he  understands  Moors  perfectly. 

Mr.  Wutout  one  of  the  jurr*  well  conversant 
in  the  language,  being  asked  whether  be^ 
thought  the  witness  understood  Mr.  Elliot,  an- 
swered, he  certainly  understood  him,  he  un«. 
derstands  Moors  perfectly  weU»  and  spei|ks  it, 
better  than  he  does  Bengally. 

Mr.  Jebb  interpreted  to  him,  in  Bengally,  alt* 
the  questions  that  had   been  put  to  bim  in 
Moors,  respecting  the  sum  of  the  bond,  to  which ' 
he  answered, 

A.  When  the  bead  wen  read  in  Persian  bj' 
Bollakey  Doss,  as  I  did  not  understand  Persian, 
I  asked  the  amount  of  the  bond,  and  Bollakey 
Doss  told  me  it  was  more  than  40,000  and  nndier 
50^000  rupees. 

Did  Boilake; 
put  his  seal  to  I 

Did  the  others  ?-~Both  the  witnesses,  whose 
seals  are  there,  wrote  something  over  their 
seals. 

Do  you  know  what  tbey  wrote? — ^No. 

Did  they  write  much?— No. 

Have  you  Bollakey  Does's  seal?'-.Nos  the 
papers  sealed  were  in  the  possession  of  Pud-  ' 
mohnn  Doss. 

Did  Maha  Rajah  readily  agree  to  take  the 
bond  ?--He  did. 

Was  he  asked  mote  than  once  to  take  it  ?-— 
Maha  Rajah  pressed  bim  to  give  money;  be 
said,  he  could  not  give  money,  but  that  he 
would  gi?e  a  bond. 

Did  Maba  Rajah,  without  repetition,  er 
pressing,  agree  to  take  it  ? — He  did. 

Did  Bollakey  Doss  put  his  hands  together 
in  a  sopplicatinff  posture  ?— He  put  his  nands 
thus,  Qioining  them],  and  said,  I  cannot  pay 
money,  take  my  bond ;  and  he  agreed  to  it. 

In  what  room  of  Bollakey  Doss's  was  the 
bond  executed  ? — In  the  room  where  he  sits ;  a  ' 
long  room. 

Who  produced  the  ink?— Bollakey  Doss 
went  half  a  gnrrv  before :  when  we  came,  a  - 
Sicca  dewat  wss  by  him  ;  n6body  went  (or  it. 

What  sort  of  an  ink-stand  ? — A  silver  octa- 
gon Sicca  dewat;  it  was  neiUier  laige  nor 


fv  Doss  do  any  thing  more  than 
ik?—No. 


991]  15  GEORGE  lU. 

Do  yoa  remember  Bollaliey  Don'a  seal?— 
If  I  was  to  see  it,  I  ehoald  know  it. 

Shoold  yoQ  know  the  impreauon  1^ — I  ihould. 

Should  you  know  the  impression  of  Mtbo- 
med  Commeui's,  if  you  saw  itP— f  should. 

Should  you  know  that  of  Matheb  Roy  ?-*! 
should. 

By  what  means  should  you  know  Bollakey 
Doas's  seal  ?— I  took  particular  notice  of  it,  at 
that  time,  and  abouid  know  it 

Should  you  know  it  upon  any  paper?— Not 
upon  any  other  paper ;  upon  the  bond  I  abouid. 

When  the  Mohurir  read  the  Peraian  bond, 
was  Boltekey  attentife  ? — He  Ibtened  with  at- 
tention. 

When  be  aaid,  Very  well,  did  be  appear  aa* 
tiafied  ?— He  aeemed,  I  thought,  pleaaed  and 
contented. 

What  waa  the  aiae  of  the  bond?— I  have 
taken  an  oath ;  I  cannot  apeak  with  certainty : 
if  I  waa  to  aee  the  bond,  I  abouid  know- it. 
'     Do  not  you  recollect  the  aize  ?— I  do  not ;  I 
liaTe  taken  an  oath. 

How  come  you  to  remember  that  one  of  the 
■eab  waa  amaller  than  the  other? — ^With  my 
own  cyea  I  aaw  that  the  aeal  of  Mahomra 
Commaul  waa  amaller  than  that  of  Matheb 
Rov. 

Did  yoa  not  aee  the  bond  with  your  own 
eyes  ?— I  aaw  the  bond ;  I  aaw  alao  the  aeal. 

What  waa  the  aize  of  it?— How  can  I  re- 
member ?  a  bond  may  be  large,  or  it  may  be 


[A  bond  shewn  him.] 

lathiait?- No. 

Waa  it  larger  or  amaller  than  that?— Shew 
me  the  bond,  and  I  ahall  be  able  to  tell. 

How  can  you  know  that  bond  from  another 
by  the  impreasion  of  the  seal,  if  you  do  not 
know  those  seals  upon  another  paper  ?— There 
is  Sielabut*a  band-writing,  and  two  aeala  b&- 
aidea  Bollakey  Doaa'at  by  these  marka  I 
know  it. 

[An  impreaaion  abewn  him  of  Matheb  Roy'a 
aeai.j 

Do  you  know  thia? — I  do  know  it. 

[An  impression  of  the  aeal  of  Commaul 
O'Dien  shewn  htm.] 

Do  you  know  thia  ? — I  do  not  know  it. 

LoUau  Daman  Sing  awom. 

Did  you  know  Bollakey  Doaa?- 1  did. 

Did  yon  erer  know  Bollakey  Doss  execute 
any  bond  ? — How  can  1  know  any  thmg  of 
former  works  ? 

[Question  repeated.3~Tbi8  I  bare  seen. 
Qruestion  agun  repeated.]— Yes,  I  did  see 
him  one  time. 

Do  you  recollect  at  what  time  you  aaw  htm 
execute  a  bond  ?— I  do  not  remember  the  date. 

Do  you  mean  the  particular  day  or  particular 
time? — It  is  ten  yeara  ago:  how  abouid  i  re- 
member the  time  ? 

In  whoae  name,  or  for  whom,  waa  the  bond 
you  aaw  ezeputed  ? — lu  my  presence  he  wrote 
a  bond  in  the  name  of  Malta  Rajah  Nnndo* 
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Did  yon  aee  him  execute  it?— I  did  with 
my  own  eyea. 

Were  there  any  witneaaea  to  the  liMid  yott 
aaw  executed  ?— There  were. 

Who  were  they  ?— One  Mahomed  ConMnanl, 
one  Matheb  Roy,  and  Seilabut. 

Did  3'ou  aee  them  witneaa  it?— Yet ;  1  did. 

Do  you  remember  the  amount  of  the  bond  ? 
— It  is  ten  or  tweke  years  ago,  it  is  impooaibk 
to  tell  exactly :  I  can  tell  by  gneaa. 

Tell  by  gueaa.— I  think  46  or  48,000  nipees. 

Did  you  know  a  peraon  of  the  name  of  Com- 
maul O'Dien  Ally  Cawn  ?— Yea ;  h«  la  bere. 

la  Commaul  O'Dien  Ally  Cawn  the  ra»a 
you  meotkined  by  the  name  of  Mahomed  Com- 
maul ? — ^That  waa  another  man :  1  aaw  him 
before  I  aaw  thia  now. 

Crot»-Esamination> 

What  are  you  ? — 1  am  in  aervice. 

Whoae  aerrice  are  you  in  now? — I  go 
through  queation  and  anawer  with  Roy  Ra^ 
chum :  [the  aon-in-Iaw  of  Maha  Rajah  Non- 
dooomarj  I  am  in  bia  aerrioe. 
^  What  do  you  mean  by  going  tbroagii  quea- 
tion and  anawer  with  I&>y  Radacborti?— I 
go  through  question  and  anawer  with  Rajsb 
Buaaan  Hoy. 

What  do  you  mean  by  going  through  qoea- 
tion  and  anawer  ? — When  Rajah  Boaamn  Roy 
aenda  lettera,  I  deliver  tbem  to  the  gOTeraor, 
or  general,  and  get  theanawera. 

[Queation  repeated.] — I  can  aay  no  more. 

Court  to  Mr,  Elliot.  What  do  you  under- 
stand by  queation  aud  anawer? — A,  I  under- 
atand  the  worda  be  makea  uae  ai  *  jewicA 
sowaul'  to  be  a  conreraation :  it  ia  eommoaly 
uaed  for  an  examination,  but  ia  nerer  applied 
to  a  correspondence. 

Q.  Who  ia  Raja  Buaaan  Rov  ? 

[Mr.  Elliot  aaya  be  waa  the  persoo  men- 
tioned  by  Commaul  O'Dien  Cawn,  as  a  rela- 
tion of  Ramnarrain  Roy.] 

How  long  have  you  been  in  the  aerviee  d 
Roy  Radacbom? — Eighteen  or  19  mooiha. 

How  often  ba?e  you  been  m  Calcutta?— I 
have  often  been  in  Calcutta. 

Where  were  you  born  ?— At  Patna. 

When  did  you  firat  come  to  Calcutta  ?—Ia 
the  year  117S. 

With  whom  did  you  come?— I  canae  aleue. 

Whoae  aerrant  were  you  when  yoo  6ial 
came  ? — I  waa  in  the  aerviee  of  Rajah  Dernek 
Narrain. 

Waa  Rajah  Derrick  Narrain  in  Calcutta?— 
No;  he  waa  at  Patna. 

Into  whose  service  did  you  eoter  when  yon 
came  to  Calcutta?— Rajah  Derrick  aent  ma 
down. 

How  long  did  you  remain  in  his  service?-? 
Two  years  since  he  died. 

Into  whose  service  did  you  enter  at  hia 
death  ? — When  jie  died  1  went  to  my  own 
hooae. 

Where  was  that  ?— At  Patna.    - 

How  long  did  you  at&y  at  Patna  ?—WbflB 
the  goreriiori  Mr.  Hastinga»  went  to  Bansn^ 
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[qii.  BtfDaretJ  I  went  wilb  bim :  1  then  canpe 
ta  Patna,  staid  there  as  long  as  tbe  GoTeroor 
did,  and  then  returned  to  Calcotta :  it  was  a 
month  more  than  two  years. 

What  were  you  eonployed^n,  all  tbe  eight 
years  from  your  coming  to  Calcutta  ? — 1  was 
w  the  service  of  Rajah  Derrick. 

How  were  yon  employed  ? — 1  returned  to 
Patna  in  1173,  in  the  month  of  Carteckt,  a  par- 
ticular feast  of  the  Hindoiw. 

Can  you  read  Persian? — I  can. 

In  \v hat  month  were  you  here? — I  do  not 
remember  whether  it  was  in  Bysack,  or  in 
Joite,  it  was  one  of  them :  it  was  in  the  rainy 
season. 

What  business  did  you  come  to  Calcutta 
D)ion?->-I  was  sent  to  Maha  ilajah  Nundo- 
comar. 

What  house  did  you  Iitb  id  at  Calcutta?— 
At  Joorabadun. 

Where  did  you  see  this  bond  executed  that 
vou  speak  of?— At  tbe  house  of  Huzzrey 
Mull. 

Did  Huzzrey  Mull  lire  in  the  house?— Bol- 
lakey  Doss  lived  there. 

How  came  you  in  the  house? — I  frequently 
went  blickwarafl  and  forwards  there. 

What  kind  of  a  man  was  Bollakey  Doss?— 
Of  a  yellow  colour,  and  old. 

Who  were  present  at  the  execution  of  tbe 
bond  ?— Mahomed  Commaul,JoydebChowbee, 
Chovtoia  Naut, .  Sbakeer  Mahomed,  Seilabut, 
Matheb  Hov,  and  myself. 

Was  nobody  else  present? — ^There  was  a 
writer. 

What  was  bis  name  ? — It  is  many  years  ago : 
I  have  forgot. 

Did  y  ou  e^er  know  it  ? — I  have  forgot. 

Were  you  acquainted  with  all  the  people  you 
named  ? — 1  knew  them  all  before,  except  tbe 
writer. 

How  long  did  you  know  Mahomed  Com- 
maul  ? — I  did  not  know  him  before  I  used  to 
see  him  sometimes  at  the .  bouse  of  Maha 
Kaiah. 

Did  the  writer  belong  to  Bollakey  Doss? — 
I  do  not  know. 

How  came  you  to  tbe  bouse  of  Bollakey 
Doss  that  day  ? — I  used  now  and  then  to  go ; 
it  happened  1  went  then. 

Had  you  any  particular  reason  to  go  ? — I 
went  by  chance :  as  1  used  to  go  before,  so  f 
went  then. 

Who  was  there  when  you  went? — ^Matheb 
Roy  and  Seilabut. 

What  time  of  tbe  day  was  it  f— Before  mid- 
day. 

Was  any  other  person  in  the  room  when  you 
went  ?— ^fobody  but  Matheb  Roy  and  (Seilahut. 

Was  it  near  mid-day  when  you  went  ?— it 
^as. 

Were  Matheb  Roy  and  Sielabut  in  tbe 
room  that  the  bond  was  executed  in  ?— They 
were. 

Was  Bollakey  Doss  there  when  you  first 
came?— No. 

Was  the  writer  there  ?--*No. 
VOL.  XX. 


When  did  Bollakey  Dosa  come?— It  might 
be  one  gurree,  or  one  gurree  and  a  half,  that  i 
was  there  before  be  came. 

Did  any  one  come  to  them  before  Bollakey 
Doss  came?— No. 

Wbo  came  with  Bollakey  Doss?— He  cam» 
alone,  only  his  kidmutgar. 

Did  any  one  else  come  with  bim  ?— No. 

What  did  be  do  when  be  came?  did  h« 
speak  to  you  ? — Re  did  not  8|>eak  to  any  body : 
be  took  off  his  clothes  and  sat  down. 

When  did  the  writer  come  ?— Atler  B^iUakej 
Doss  had  arrived,  half  a  gurree  after  Mahomed 
Commaul  and  the  others  came*. 

Did  thev  come  before  tbe  writer,  or  after  ?—« 
When  Bollakey  Doss  arrived,  he  called  for  th« 
writer,  and  tbe  writer  first  arrived. 

Did  any  conversation  pass  between  th« 
writer  and  Bollakey  Doss?— No  conversatioa 
passed. 

Do  you  know  that  for  certain?— I  tell  it  for 
certainty. 

Are  you  very  poisitive  there  was  uo  eonversa* 
tion  between  Bollakejr  Doss  and  the  writer  ?— 
There  was  no  question  and  answer  between 
them ;  there  was  no  words  between  them. 

When  Bollakey  Doss  came  into  the  house, 
did  be  come  directly  into  the  room  where  yoa 
were  ?— He  came  directly  to  the  place  where 
he  sat. 

Are  you  sure  he  went  to  no  other  room  ?— 
T  was  sitting  in  the  place  where  Bollakey  Dose 
afterwards  sat :  I  saw  him  sit  down. 

Did  you  see  him  enter  the  doors  and  come 
upstairs? — I  was  sitting  above  stairs;  1  did 
not  see  him  come  up  stairs,  or  come  into  the 
doors  of  the  house. 

Did  he  come  in  a  palanquin  ? — ^I  was  within  ; 
I  did  not  see. 

Ditl  you  hear  tbe  noiseof  sewarry?— He 
was  not  of  so  much  rank  that  be  should  make 
so  much  noise. 

When  did  the  writer  come  in?— When  Bol- 
lakey Doss  came  into  the  house,  he  sat  down, 
and  ordered  the  writer  to  be  called. 

Who  did  Bollakey  Dosa  send  for  the  writer  f 
—His  kidmutgar. 

What  did  be  say  to  him  ?— It  is  long  ago :  I 
do  not  remember. 

How  long  was  it  before  the  writer  came  ?— I 
do  not  know  exactly,  it  was  a  little  time. 

Did  they  mention  his  name  ? — I  do  not  re* 
member  their  sending  for  the  writer  by  name. 

Jury,  Did  tbe  wnter  live  in  the  house,  or 
out  of  tbe  bouse  ?— J .  I  do  not  know. 

Could  Seilabnt  write  Persian  ? — Hie  could. 

Did  Bollakey  Doss  send  for  the  writer  di- 
rectly when  be  came  into  tbe  room  ?— No,  he 
sat  down  a  little,  said  a  few  words,  and  thea 
seili  for  him. 

How  long?— He  sat  down,  spoke  two  or 
four  words  to  Heilabut,  tbeo  sent  for  the 
writer. 

What  did  he  say  to  the  writer  ? — After  his 
arrival  Mahomed  Comlkiaul  and  the  other  per- 
sons before  mentioned  came. 

Did  Bollakey  Doas  give  any  directioDS  to  the 
9S 
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writer  before  they  came  io  ?— After  they  came, 
he  ordered  him  io  write. 

Did  be  before  F — No  orders  were  given  be- 
fore they  came. 

What  did  he  order  him  to  write? — After 
they  came,  BoUakey  Doss  gave  directions  to 
the  writer. 

VVliat  directions  did  he  give?— What  the 
writer  wrote  in  the  bond. 

What  was  that? — I  do  BOt  remember:  if 
may  be  seen  in  the  bond. 

Do  you  remember  what  Bollakey  Doss  told 
the  writer?— He  told  him  the  subject  of  the 
bond  in  the  Moor  language. 

What  was  that? — J  do  not  remember  $  it  is 
what  is  in  the  bond^  if  I  remembered  it,  why 
should  i  keep  it  with  me  ?  , 

Do  you  remember  nothing  that  was  in  the 
bond  ?— 1  know  nothing  at  all,  not  a  word. 

How  long  was  the  writer  writing  the  bond  ? 
—About  a  gurry. 

Did  Bollakey  Doss  repeat  once  or  twice,  or 
bow  often,  what  was  to  be  wrote  in  the  bond  ? 
— As  far  as  I  can  recollect,  he  told  him  to 
write  a  bond,  to  this  particular  purpose ;  and 
then  directed  what  he  was  to  write. 

What  was  the  sum  ?-• -About  47  or  48,000 
rupees. 

Was  any  mention  of  interest,  or  any  thing 
else,  in  the  bond  ? — I  do  not  well  remember. 

Do  you  remember  at  all  !* — I  do  not. 

After  the  bond  was  wrote,  what  passed  ?-*- 
Having  prepared  and  finisheid  it,  be  put  it  in 
the  hands  of  Bollakey  Doss.  Bollakey  Doss 
returned  it  to  him,  and  said.  Do  you  read  it 
over;  he  then  read  it  once  in  Persian,  and 
gave  it  to  Bollakey  Doss. 

Was  it  read  more  than  once? — It  was  not. 

Arc  you  sure  it  was  read  in  Persian.?-  I 
am. 

Did  any  thing  farther  pa8s?>-ilahomed 
Commaul  was  sitting  next  to  Bollakey  Doss : 
he  safd.  Do  you  witness,  Mahomed  Commaul 

Eut  his  seal:  he  said  to  Matheb  Roy,  Do  you 
kewise  witness  it;  and  he  sealed  it:  he  like- 
ivise  said  to  Seillabut,  Do  you  likewise  witness 
ffiis  ;  and  be  signed  it. 

Did  any  body  else  write  on  the  bond  ?— No- 
ho(1v  else. 

Did  Bollakey  Doss  seal  the  bond  ?— He  did. 

When  did  he  seal  it?— He  first  put  his  seal 
to  it,  and  then  the  witnesses. 

Who  sealed  the  bond  first? — Mahomed 
Commaul. 

Are  you  certain  ? — I  was  sitting,  and  saw  him. 

Are  you  certain  ? — I  say  so. 

Who  sealed  next  ?— Matheb  Roy. 

Do  you  speak  with  certainty  ? — I  do  speak 
with  certainty. 

Who  sealed  next?— Seillabnt  then  signed. 

Are  you  certain  ? — 1  am ;  I  speak  with  cer- 
tainty. 

Are  yoa  sure,  that  nobody  else  wrote  after 
Kllabut  ?— -Nobody  else  wrota  but  Seillabut 
and  the  writer. 

Did  ttobodyelie  use  a  pen?— No:  Dobody 


What!  nobody  but  Seillabut  and  the  writer? 
—No. 

What  place  was  the  bond  sealed  in?— As  ii 
customary  in  Persian  bouds. 

What  is  that  custom  ?— They  write  this 
way  (obliquely).  The  right  hand  is  the  pises 
for  the  seals. 

Show  the  position  of  the  seals  oo  paper.— 
The  bond  was  wrote  obliquely,  from  right haod 
to  left ;  the  seals  in  a  line,  on  the  mari^in. 

Whereabouts  did  Seillabut  sign  ? — Near  Ma- 
homed  CommauPs  seal,  be  signed  it. 

Do  you  know  Bollakey  Doss's  seal?— Ids. 

How  do  you  know  it  ? — I  knew  it,  bectosi 
he  used  to  write  letters  to  my  former  mister 
Roy  Derrick. 

Do  yon  know  Mahomed  Commaal's  seal? 
— I  do :  I  frequently  saw  it  on  his  finger. 

Should  you  know  it,  if  on  any  other  paper 
than  the  bond  f — I  certainly  should  know  tbt 
impression  of  the  seal  wherever  I  saw  it. 

What  shape  is  it? — A  four-cornered  seal. 

How  often  did  you  see  Mahomed  Commaul 
before  he  signed  this  deed? — When  I  went  to 
Maha  Rajah*s,  I  sometimes  saw  him,  end 
sometimes  did  cot. 

How  often  have  you  seen  him  ? — I  cannot 
count  bow  often  I  have  seen  him. 

Have  you  seen  him  twice?— I  cannot  ssy 
I  have  seen  him  twice.  Why  should  I  say 
twice?  1  have  seen  him  many  times. 

Did  yon  often  see  his  seal  ?-<-!  used  to  set 
it  on  his  fingers. 

Did  you  ever  take  it  off  his  finger,  sod  exa- 
mine it*?-— I  have  seen  the  seal  on  his  finger.  I 
never  took  it  off"  to  examine  it.  Why  should 
I  take  off  the  seal  of  another  man? 

Then  you  never  did  take  it  off  to  examine 
it  ?— I  did  oot.  Why  should  I  take  the  seal 
of  another  man  ? 

Do  you  mean  that,  if  you  saw  the  impres- 
sion, you  should  be  able  to  read  the  nsme;  or 
should  you  know  it  from  any  other  circoDi- 
stance?— When  I  see  it,  I  will  think  of  it  1 
shall  be  able  to  tell. 

£Tbe  question  was  several  times  repealed,  bat 
no  answer  could  be  procured.] 

Do  you  know  Matheb  Roy's  seal  ?--I  know 
it  a  little  :  if  I  was  to  see  it  on  the  bond,  I 
should  know  it. 

Should  you  know  it  on  any  other  paper  tbsn 
tliebond?— I  shall  be  able  to  teHwbeojOtt 
try  me. 

Do  you  believe  you  should  ? 

Interpreter,  He  does  not  chose  to  answer 
the  question.  1  can  procure  no  answer  from 
him. 

Q.  Should  you  know  the  seals  from  their 
places  on  the  bond,  or  from  the  seals  tbeo- 
selves  ? — [No  answer  could  be  procured.! 

[Question  repeated.]— 1  before  said,  Shew 
me  the  bond,  and  I  will  tell. 

Will  you  say,  whether  yoa  should  know  the 
seals  from  their  place  on  the  bond,  or  from  ^.^ 
seals  themselves?.-Wbat  1  know  (  sav:  » 
you  shew  me  the  bond,  I  think  I  should  know 
the  seals. 
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What  size  was  Mtttheb  Roy's  seal  ?  -  It  was 
larger  than  the  seal  of  Mahomed  CDminaal. 

Shew  bow  large  the  seal  was.  [A  paper 
gi?eD  bim  to  describe  on.]— I  am  not  a  seal- 
coiter.  How  should  I  mark  it  f  Having  sworn, 
I  will  say  what  I  remember;  I  cannot  say 
what  I  do  not. 

Making  a  mark  is  not  speaking  words. 
[He  IS  again  asked  to  make  a  mark.] 

Witness.  Observe  that  you  order  me  to  make 
a  mark.  [He  makes  a  mark  near  the  size  of 
the  seal.] 

What  was  the  shape  of^Bollakey  Doss's 
seal  ?— A  buddamee  seal. 

Uow  large  was  that  seal  ?— Not  very  large, 
nor  very  small. 

Who  brought  the  inkstand?— His  kidmut- 
gar. 

Are  yoa  certain  he  brought  it  in  ?— Very 
certain* 

Was  be  sent  for  it  ?-  •  -The  kidmutgar  brought 

It- 
Was  it  before  Mahomed  Commaul,  or  the 
witness  came  ?— Before. 

What  was  thesiccadewat  made  of  ?— Silver. 

What  size?— The  size  they  generally  are. 

What  size  is  that  ? — [He  describes  by  his 
finder  as  before^described.J 

What  size  is  the  bond  ?— T  remember  there- 
about half  a  cubit,  nearly  the  size  of  the  bond. 

What  irvas  done  with  tbe  bond  ?— When  tbe 
bond  was  executed,  he  gave  it  to  Mahomed 
Commaul,  whom  he  sent  with  Seillabut,  to 
give  it  to   Maba  Rajah  Nundocomar. 

Where  did  the  witness  go  to?— A  little  after 
the  departure  of  Mahomed  Commaul,  aud 
Seillabut,  Shaik  Mahomed,  Choyton  Naut,  and 
Chowdeb  Chowbee,  having  got  their  admission, 
went  away.  Haifa  gurry  after  that,'  I  went 
away  too. 

Was  there  any  conversation  passed,  whilst 
the  writer  signed  the  bond  ? — Before  the 
writing  of  the  bond  some  conversation  passed 
between  Matheb  Roy,  Bollakey  Doss^  and 
myself. 

What  was  it  ?— I  will  relate  to  you  what  I 
remember.  Bollakey  Doss  said  to  Seillabut, 
I  have  been  to  Maba  Rajah  Nundocomar;  and 
we  have  settled  every  thing  about  the  jewels. 
He  is  my  patron,  and  I  have  done  according 
to  bis  pleasure.  For  such  a  business  as  this,  it 
is  not  proper  to  have  any  difference  with  bim. 
I  am  therefore  to  write  out  a  bond.  Seillabut 
and  Matheb  Roy  said.  You  have  done  right. 
He  'w  your  patron ;  it  is  proper  you  should 
not  do  any  thing  contrary  to  what  he  says. 
Afier  that  they  called  for  the  writer. 

Were  Joydeb  Chowbee,  and  Mahomed 
Commaul  there  ?— No :  they  came  after. 

Did  you  mention  this  conversation  to  any 
one  before  ?— I  never  did. 

Was  there  no  mention  of  these  jewels  in  the 
bond  ? — It  may  be ;  but  1  do  not  remember. 

Was  Bollakey  Doss  pleased  when  tbe  bend 
was  read  ? — He  was  pleased,  and  satisfied. 

Did  Bollakey  Doss  undersUnd  Persian?— 
He  matt  bava  understood  Persian ;  be  said  it 


was  very  well,  but  he  did  not  write  it ;  and  I 
do  not  know  that  be  jcould  speak  it :  1  never 
beard  bim. 

Did  you,  by  any  other  means,  know  whether 
be  understood  Persian  or  not  ? — I  did  not. 

Did  Mahomed  Commaul  say  any  thing  ?— 
He  said  nothing. 

Are  you  sure  ?— He  did  not. 

Did  not  Mahomed  Commaul  say  it  was  very 
well  ? — I  do  not  remember. 

[He  proves  a  seal  of  Bollakey  Doss  to  three 
envelopes,  which  had  been  opened,  and  which 
the  counsel  for  the  prisoner  offered  in  evi- 
dence, but  was  overruled  by  the  Court,  there 
being  no  signature  from  Bollakey  Doss  to  the 
papers  inclosed,  nor  any  proof,  whose  hand- 
writing they  were,  or  that  those  papers  were 
originally  inclosed  in  the  envelopes ;  because, 
if  they  were  allowed  to  be  given  in  evidence, 
they  might  impose  what  papers  they  pleased 
on  the  Court,  by  putting  them  into  the  enve- 
lopes. The  jury  having  desired  to  look  at  the 
papers,  the  foreman  observed  on  inspecting 
them,  that  it  was  an  insult  to  their  understanding, 
to  offer  those  papers  in  evidence,  as  papers  of 
the  date  which  they  purported  to  be  of. 

The  Counsel  for  the  Prisoner  speaking  in  » 
warm  and  improper  manner  to  the  jury, 

Court;  Tliis  is  a  manner  in  which  the  jury 
ought  not,  and  shall  not  be  spoke  to.  The  pri- 
soner ought  not  to  suffer  from  the  intemper* 
ance  of  his  advocate.  You,  gentlemen  of  the 
jury,  ought  not  to  receive  any  prejudice  to  the 
prisoner  on  that  account,  nor  from  the  papers 
themselves,  which  not  having  been  admitted 
in  eviilence,  you  should  not  have  seen ;  and 
having  seen,  whatever  observation  you  have 
made,  you  should  forget :  it  is  from  what  it 
given  in  evidence  only,  that  you  are  to  de- 
termine. 

Jury.  We  will  receive  no  prejudice  from  it 
We  shall  consider  it  tbe  same,  as  if  we  had  not 
seen  it :  we  will  only  determine  by  tbe  evi- 
dence produced.] 

Ueer  Ussud  Ally  called. 

Did  you  know  Bollakey  Doss  Seat  ?— Yet. 
Meer  Cossim  Ally  Cawn  sent  me  with  treasure 
from  Roias  to  Bollakey  Doss  Seat.  I  deli- 
vered the  treasure  to  bim,  and  took  bis  receipt 
for  it. 

Where  was  Bollakey  Doss  at  that  time?— 
At  a  place  called  Dues  Oauty. 

Where  is  that  pface?— To  tbe  westward  of 
Sasserum. 

Is  there  any  seal  tb  that  receipt  ? — There  wa» 
one  seal  of  hb  to  it. 

Where  has  that  receipt  been  ever  since  ?— 
With  me  ever  since.  [He  produced  a  papf  r, 
wrapped  In  a  wax-elotb,  closely  pressed  and 
doubled  into  the  size  of  less  than  an  inch  souare^ 
bound  tightly  down  with  a  string,  which  wat 
cut  open,  and  the  paper  carefully  unfoMed,  and* 
produced  as  the  original  receipt.] 

Did  you  see  Bollakey  Doss  affix  bis  seal  tO' 
the  paper  ?-«lf  you  want  to  know,  tbere  ia  aa^ 
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one  I  had  luch  a  rec«pt  t  if  any  ooe  cm  mj 


Dtber  gromasUh  of  BolUkey  Don'f  in  donrt 

call  bim. 

[Questioo  repeated.]— I  did  see  it  with  ny 
own  eyes. 

How  long  ago  is  it  F-^Look  at  the  paper,  you 
Will  see  the  date  there. 

Court.  You  must  give  a  positiye  answer.-- 
A.  It  IS  ten  or  twelve  years  ago;  it  was  in  the 
time  of  Cossim  Ally.  • 

^  What  are  you  at  tbis  time  P— I  am  at  present 
in  no  business :  I  come  to  seek  employment  in 
this  part  of  the  country. 

flow  long  have  you  been  here?— About  two 
months. 

From  whence    came  you    last?-»-From 

H  bai  were  you  there  ?— In  service. 
In  what  capacity  .^— With  Sbetab  Roy;    I 
was  Daroga  of  the  Mint. 

What  was  your  business  immediately  before 
your  leaving  Patoa  ?.-I  was  out  of  employ- 
ment, and  obliged  to  come  here  to  seek  it. 

How  long  since  you  left  PatnaP— About  six 
months  past. 

^ben  were  you  last  in  serviee  ?-- Since  I 
left  Sbetab  Roy,  I  have  entirely  been  out  of 
service. 

To  whom  have  you  applied  for  employment 
since  you  came  to  Calcutta.^— It  is  now  eight 
years  since  I  came  to  Calcutta :  I  had  an  inter- 
view wiihMaba  Rajah  Nuudocoiuar,  who  pro- 
mised  me  that,  God  willing,  when  he  got  em- 
ployment, I  should. 

What  employment  did  you  want?— I  wanted 
an  appointment  under  Molauck  ul  Dowbh, 
,tbat  1  might  receive  some  monthly  wages. 

When  did  you  first  see  Maba  Rajah  Nun- 
docomarP— When  Major  Muaro  brought  me 
to  Calcutta,  I  first  saw  the  Maha  Rajah. 

How  soon  did  you  see  him  siler  you  came 
to  CalcutU  P— About  four  days. 

Are  you  sure  of  thatP—Can  there  be  any 
advantage  in  telling  a  lie  on  this  occasion  P 

In  whose  service  were  you  before  you  served 
BbeUb  Roy  P— I  was  formerly  a  servant  of  the 
King  at  Delhi  when  be  came  to  Bengal :  1  was 
afterwards  in  the  service  of  Meer  Cossim  Ally, 
and  after  that  with  Jaffier  Ally, 

When  you  came  from  Patna,  why  did  yon 
bring  this  paper  with  you  P— No  no ;  1  was  at 
Muzadavad,  when  hearing  of  tbis  affair,  I  told 
to  some  body,  I  had  a  paper  with  Bollakey 
Doss's  seal  to  it. 

Who  did  you  tell  so  ?— I  said  no  such  thing ; 
1  never  heard  of  this  affair  at  Muxadarad. 

Did  you  know  any  thing  of  tbis  affair  when 
you  left  Patna  P-..NO. 

How  came  you  to  say  you  knew  this  affair  ? 
^as  it  at  Muxadavad  that  you  told  the  man  you 
had  tbis  receipt  P-^I  left  Muzadavad  in  the 
month  of  Mabarun. 

Did  you  mention  any  thing  of  this|>aper  to 
•ny  person  P— No ;  why  shouki  I  meution  any 
thing  of  a  paper  of  my  old  master's? 
^  Think  well,  and  say  whether  you  ever  men- 
tioned having  this  paper  to  the  MahaRajah,  or 
to  any  othar  person  ?«-- Why  should  1  teU  any 


that  I  did,  I  deserve  punishment :  I  bad  a  te- 
ceipt  of  my  old  master's  in  my  possession;  if 
I  had  given  it  to  any  one,  and  my  cbildreD  hid 
fallen  into  the  hands  of  my  master,  th^  would 
have  been  slain. 

Who  desired  you  to  bringthis receipt  here?— 
Maha  Rajah  Nundocomar  asked  if  I  had  sttcfa 
a  receipt ;  I  told  bim  I  had,  and  be  desired 
me  to  bring  it  here. 

Are  you  very  sure  you  never  told  an v  per- 
son of  a  receipt,  that  could  tell  Mahaltajih 
NoDdocoroarP— I  told  no  one  of  the  circuo- 
stances  of  t  he  receipt. 

How  did  Maha  Rajah  know  you  had  a  re- 
ceipt P — In  the  course  of  conversation,  be 
mentioned  to  roe  the  circumstances  of  the  per- 
secution I  told  him  I  had  a  paper  with  a  Pe^ 
sian  seal  to  it,  and  this  was  the  paper. 

Can  you  shew  in  Bollakey  Dom's  boob  soy 
account  of  the  receipt  of  this  money  P 

Cotfr^    Look  for  it. 

WiinesM.  I  said  I  had  a  receipt  of  Bdlaluy 
Dosses ;  this  is  the  paper. 

Did  ^ou,  at  that  time,  tell  the  Maha  Rajdi 
any  thing  more  than  that  you  bad  a  Pernio 
seal  P-^1  said  that  1  had  the  impression  of  tbe 
seal  of  Builakey  Doss. 

What  did  you  mean,  when  asked  if  yon  told 
Maha  Rajah  Nundocomar,  that  you  said  pih 
tlbularly  yon  did  notP— I  excepted  Mabi  Ri- 
jah  Nundocomar. 

Court  to  Mr.  Elliot.  Did  he  or  noif-^l 
He  did  not. 

Q.  to  Witness.  Why  did  you  bring  the  W' 
ceipt  to  Calcutta  P— il.  I  did  not  bring  it  is 
Calcutta;  Heft  it  at  Muzadavad :  wbenlloM 
Maha  Rajah  1  had  snrh  a  receipt,  he  desired  I 
would  send  /or  it :  I  sent  a  servant  of  my  own, 
of  the  name  of  Berzey,  to  Muxadavad. 

Have  yon  a  house  at  Muxadavad  P— 1  bife. 

Why  aid  yon  say  you  came  from  PaUii?— 
I  went  from  Patna  to  Muxadavad. 

How  long  had  yeu  been  at  Muxadavad  be- 
fore you  Im  it  the  last  timeP — I  arrived  it 
Muxadavad  on  the  month  Zeehkljab;  lleftil 
in  the  month  of  Mahaurrun  this  Year. 

When  did  you  come  last  to  Muxadavad?— 
1  arrived  there  on  the  tenth  of  Zeebidjab,  lad 
left  it  on  the  SSnd  of  Mahanrrun. 

In  whose  possession  did  you  leave  tbe  leil 
at  Muxadavad?— I  left  a  Tittle  boz  with  my 
wife,  in  which  was  this  paper. 

Did  yon  send  to  your  wife  for  the  receipt  ?-r 
Yes. 

Did  you  send  a  verbal  or  a  written  naesngtf 
—I  wrote  a  note. 

In  what  language  P— My  owo  was  in  Pff- 
sian. 

What  countrywoman  is  your  wife  P— A  Bei^ 
gal  woman  ;  a  native  of  tlus  country. 

Does  your  wife  understand  Persian?— No; 
how  should  sheP 

What  did  you  write  to  her  in  the  note  M 
wrote  to  her  to  send  the  receipt  in  the  TivsH 
batizu. 
What  is  themsauivof  Tavnse  baosaPTit 
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18  what  if  kept  under  Ibe  jamna,  bonnd  roqnd 
the  arm :  the  receipt  waa  abut  op  in  tbe  Ta- 
Tuze  bauzu.  '' 

What  aoawer  did  your  wife  send  ? — She  lent 
tbe  Tafuze  bauzu,  and  a  note  informuig  me 
abe  bad  sent  it. 

Did  you  read  it?— «Doe8  not  a  man  read  a 
note  be  receives  ? 

In  what  language  was  it  written  ? — In  Per- 
sian. 

Did  she  write  it  herself  ?— Do  women  know 
how  to  write  ? 

Does  anv  body  in  tbe  boose  write  Persian? 
— ^e  would  probably  send  for  a  Mulbt*  to  read 
my  note,  and  f^et  tbe  answer  wrote :  I  am  a 
poor  man,  and  have  no  senrant  of  that  sort 

Were  yeu  used  to  wear  this  XaTOze  bauzu 
about  your  arm  ?— I  formerly  did,  but  since 
my  master  was  gone  1  threw  it  into  a  little 
box. 

Wbv  did  yoof— >My  matter,  to  whom  it  be- 
longed, being  gone,  1  threw  it  into  the  box  : 
why  should  I  keep  it  any  kmger  P 

Did  you  then  consider  it  of  any  further 
Talue  when  your  master  was  gone  ?— When 
ay  master  was  ffone,  I  waa  at  Rolasgur, 
where  my  master  had  sent  me :  I  kept  it  out 
of  fear./ 

Why'diJ  notyon  gi?e  It  your  master?— I 
did  :  be  said,  ^eep  it  3*ourself,  and  1  will  take 
it  of  vou  hereafter :  it  remained  with  me. 

What  flirl  the  treasure  consult  of,  you  carried 
to  Butlakcy  Doms  ? — They  were  bags  of  rupees 
whirh  I  pikiii  to  Bollakey  Doss. 

How  tuauy  ?-^lt  itt'imposHiblo  fo  say  bow 
many  bacr*  tu  so  lari^e  a  sum.  There  were 
many  ba^s  contaioing  S,000  rupees ;  some 
might  cunt  ain  more. 

Where  did  you  carry  it  from  ? — Rotasgur. 

To  what  place? — 1  was  carrvint^  it  from 
Rotasgur  to  the  Nabob  Cossim  Ally  Cawn  :  he 
ordered  uie  to  carry  it  to  Bollakey  Doss. 

Where  was  Bollakey  Doss?— In  a  tent  at 
Doorgauty. 

How  far  was  that  from  Rotasgur  ?— It  is  19 
eoss  froon  Sassiram,  and  that  ia  three  days 
journey  lo  Rotasgur. 

Who  went  with  yon  ? — My  own  people. 

How  many? — 150  horsemen,  and  150 
peons. 

Can  yoo  produce  one  f— I  cannot  tell  where 
to  find  one.  8ome  are  at  Mozadarad,  some  at 
Patna,  and  some  dead. 

Cannot  you  produce  one?— How  should  I  ? 
I  know  of  none. 

Where  ia  the  man  that  brought  4be  receipt 
to  you  from  Muzadarad  ?— lu  town :  1  will 
bring  bira  to*  morrow. 

What  is  bis  name  ? — Buzzoo. 

What  sort  of  a  man  is  be  ?&— A  poor  man ; 
yoonffv  not  old,  and  shaves  bis  beard ;  of  a 
middung  size,  neither  fat  nor  thin. 

Is  he  yosr  servant,  or  any  othor  person'a?-— 
He  is  a  rafieek  of  mine ;  what  I  get  be  eats 
with  me. 

*  A  achoohnaster^  or  learned  man;  an  Ara- 
bic term. 


If  be  ia  a  raffeek,  wby  did  you  before  say 
yon  sent  your  servant? — He  is  called  servant 
soiiietknes,  sometimes  a  raffeek,  and  some- 
times a  brother. 

How  many  servants  do  you  keep  ?— I  have 
likewise  a  slave  boy  ;  he  and  I  eat  rice  toge- 
ther. 

Have  Tou  any  other  servant? — I  have  no 
power  to  nave  servants. 

What  religion  are  you  of  ?— A  Mussulman. 

What  is  Buzzoo?— A  Sbaik  (Mussulman.) 

Have  vou  ever  had  any  promise  for  cuaiing. 
here  ? — I  have  not  received  the  Rmalletit  thing 
tfVom  him  ;  [pointing  to  the  prisoner]  he  only 
said  he  would  procure  me  to  be  a  servant  of  the 
Nabob's. 

When  were  yoo  to  enter  into  your  employ- 
ment at  tbe  Nabob's?— When  he  (Maha  Ra- 
jah) ahould  be  relea^  and  sent  lo  his  own 
nouse,  he  would  give  it  me. 

At  whose  expence  have  you  lived  since  yoa 
have  been  at  Calcutta  ?-^TIie  circumstance  ia 
this ;  I  brought  some  rupees  with  me  to  Cal- 
cutta. 

Yoo  have  been  long  out  of  employment; 
bow  have  you  subsisted  ? — 1  had  jewels  and 
valuables ;  I  have  suld  them  all,  and  by  that 
meaQB  maintained  myself.  Major  Munro  gave 
me  2,000  rupees. 

Was  Bollakey  Doss  the  usual  Shroff  of  Cos- 
sim Ally  Cawn  ? — If  he  was  not,  why  shoulcl 
he  pay  the  money  to  him  ? 

Did  you  know  of  Cossim  Ally  paying  any 
other  sum  of  money  to  Bollakey  Doss  ? — No; 
I  was  a  servant,  and  did  only  as  I  was  ordered. 

Did  you  ever  pay  any  money  to  Bollakey 
D«H8  for  CoMim  Ally  before  ?— I  never  did.     . 

How  do  you  know  he  was  a  banker? — I 
had  two  hilU  on  him  from  Cossim  Ally. 

Whose  province  was  it  to  settle  the  accounts 
witb  his  banker? — How  should  I  know?  I 
was  a  poor  man.  « 

[Qoestion  repeated.]  The  name  of  the  of- 
fice is  Mustoafah  :  his  name  is  Mustowafiee. 

How  could  the  MustowafTee  settle  the  Na-< 
bob's  accounts  without  this  receipt«?-^-At  that 
time  the  country  was  in  great  troubles :  his 
housel^old  was  in  great  disorder,  and  the  Na-. 
bob  ran  away. 

What  part  of  Calcutta  do  you  live  in  now  F 
—1  live  on  tbe  Subah  Buzar. 

In  vour  own  house  ?— In  a  religious  bouse^ 
in  which  I  live  for  nothing. 

Did  you,  or  not,  know  of  this  afiair  at  Muza« 
davad  ? — No. 

[Mr.  Elliot.  I  cannot  be  positive  that  he  said, 
that  he  heard  it  at  Muxadavad  ;  and  that  may 
serve  to  clear  up  the  inconsistency,  in  his  say- 
ing he  had  told  no  one,  as  he  had  not  at  that 
time  told  the  Maha  Rajah. 

Q*  to  Mr,  Elliot.  How  long  is  it  since  tbft> 
date  of  that  receipt  ? — A.  I  believe  ten  years' 
and  two  days ;  but  I  cannot  be  certain  without 
cahwlation.] 

Kiisen  Juan  Dott  ei&mined. 

Do  y OQ  know  any  thing  of  this  traoaiclkkQ  P 
•^No. 
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Meer  Ussud  AllL  You  were  present  when 
tbe  inoney  was  paid. 

Q.  to  Kissen  Juan  Doss.  Do  you  know  any 
thio^  of  it? — A.  i  do  not  remember. 

Had  you  been  present  when  so  large  a  sum 
of  money  wits  paid  by  the  prince  of  the  coun- 
try, should  you  not  have  known  it  ?-^  I  don't 
remember:  ^eat  sums  of  money  were  paid  in 
4he  house,  from  25  to  60  lacks :  I  can't  re- 
member all. 

Q,  to  Ussud  AllL  Have  you  been  at  Patna 
eince  Shetab  Roy  died  ?—il.  No:  I' hare  been 
to  Calcutta,  also  to  Pumea,  and  other  places, 
in  search  of  employment. 

Q.  to  Kissen  Juan  Doss.  Is  there  a  separate 
account  of  Cossim  Ally  Cawn  ? — A.    There  is. 

Why  did  you  look  over  this  book,  knowing 
ft  in  the  other? — It  would  likewise  have  been 
in  this  book :  I  could  find  easier  in  tbe  other. 


June  tSth,  1775. 
\  Mr.  Elliot  examined. 

Q.  What  is  the  Persian  word  for  40,000  P— 
A.  *  Chekill  hazuar:'  in  Moors  it  is  •  chaleese 
hazaar.' 

What  is  50,000? — It  is  <  pinjaw  hazuar'  in 
Persian,  and  *  putchus  bazaar'  in  Moor& 

Mr.  Weston,  one  of  the  jury,  added,  tnat  in 
Bengallee  the  suo^s  were  the  same  as  in  Moors. 

Colonel  Goddard  examined. 

Were  you  the  officer  who  took  Rotasgur  ? — 
I  was. 

What  yetLf  was  it  .^ — I  don't  recollect  the 
year  b)r  the  Hegira :  I  can  tell  by  that  of  our 
Lord  :  it  was  iu  1764. 

When  did  Cossim  Ally  leave  RotargnrP-— 
I  cannot  ascertain  when  helefltt:  I  believe 
-  he  never  was  there :  he  was  not  there  when  1 
took  it. 

Were  you  at  the  battle  of  Muxat*  ?— No. 

When  was  it  fought  ?-«-The  22nd  or  23rd  of 
October,  1764. 

Had  Cossim  AUy  then  lef\  the  provinces  P— 
After  taking  Patna,  in  1763,  Cossim  Ally  bad 
no  place  of  strength  left  in  tbe  provinces,  ex- 
cepUng  Rotas. 

Can  you  tell  where  he  fled  across  the  Cars* 
manassa  ? — I  was  wounded,  and  lefkft  Patna : 
be  passed  the  Caramanassa  at  that  tisttS  :  after 
the  reduction  of  Patua,  the  army  passed  into 
the  Caramanassa,  following  Cossim  Ally. 

When  did  he  return?— He  returned  mtothe 
provinces  in  1764. 

Mr.  Hurst  examined. 

Mr.  Hurst.  We  took  Patna  in  November, 
1763 :  our  army  marched  immediately  to  the 
Caramanassa:  Cossim  Ally  and  the  troops 
with  him  passed  the  Caramanassa  at  that  time : 
about  November  or  December,  1763,  he  re- 
turned to  the  provinces,  with  Sujah  ul  Dowlah : 

*  Qy.  Is  this  a  misprint  for  '  Buzar'  or 
« Buxar  P» 


about  April,  1764,  our  arm^  retreated  to  Pat- 
na :  the  cannonade  from  Sujah  ul  Dowlah  was 
the  3d  of  May,  1764:  Cossim  Ally  and  Sa>h 
ul  Dowlah  retreated  from,  and  Cossim  Ally 
never  returned  again  to,  the  provinces.  Bazar 
indeed  is  just  within  the  provinces.  The  battle 
of  Buzar  was  fought  the  23d  of  October. 

Major  Auckmuty  exaaiined. 

Court.  Do  you  remember  where  Costin 
Ally  was  encamped,  three  weeks  or  a  fortnighl 
before  the  battle  of  Buxar  ?-»l  think  at  Buzar. 

In  going  to  Buxar,  do  you  not  go  through 
Jassuram  ? — You  do. 

Had  Cossim  Ally  any  fixed  camp  after  bis 
departure  from  Patna,  till  the  entrench oieot  at 
Buxar? — I  hielieve  he  had  not  any  camp :  he 
was  with  Sujah  ul  Dowlah's  army. , 

Had  they  any  camp  at  Doorgolly  ? — f  do 
not  know  of  any:  I  think  they  wouM  neither 
of  theni  leave  the  body  of  the  army.  Jassa- 
ram  is  inland.  Buxar  is  on  the  river.  I  can- 
not toy  but  be  might  have  had  a  camp  at  Door- 
gotty. 

Mr.  Elliot.  I  can  now  ascertain  the  date  of 
the  receipt  produced  to  the  Court  by  Meer  As- 
sad Ally.  I  can  swear  to  tbe  date  by  the  re- 
cords of  the  khalsa. 

Have  you  examined  the  records  of  the  khal- 
sa ? — I  have;  f^nd  find  that  tbe  14th  of  Ra- 
bussaoee,  in  1178,  Hegira,  which  is  the  date 
of  the  receipt  now  produced,  answers  to  the 
28th  of  Assum,  1174,  Bengal  year;  which  is 
exactly  10  years,  8  months,  and  5  days,  froaa 
this  time,  (13th  June,  1775,)  I  mean  calendar 
months,  which  brings  the  date  of  the  receipt  lo 
the  8th  of  October,  1764.  [N.  B.  15  days  be- 
fore the  battle  of  Buxar.] 

From  what  place  is  the  receipt  dated  ?~It  ia 
not  dated  from  any  place :  Dorgolly  is  men- 
tioned  in  the  paper. 

Kissen  Juan  Doneumioed. 

Court,  Have  yon  examined,  and  do  yon 
find  these  and  the  books  produced  last  nii^ht  to 
be  all  the  books  in  which  Cossim  Ally's  ac- 
counts with  Bollakey  Doss  are  contained? — 
A.  They  are  all,  and  I  have  examined  them  : 
I  did  not  look  over  the  hooks  yesterday  so  care- 
fully :  one  book  contains  all  the  ac€X>uiits  be- 
tween Bollakey  Doss  and  Cossim  Ally. 

Does  that  book  contain  the  whole  of  the  ac- 
counts  between  Cossim  Ally  and  Bollakey 
Doss  ?— It  does. 

What  are  the  periods  when  the  accoants  is 
these  books  begin,  and  when  they  end  ? — ^Tbey 
begin  in  Babuzanee,  1175,  and  end  in  tb« 
month  of  Saubem  N agree,  1891. 

Is  there  any  mention  of  such  an  account  as 
this  mentioned  in  the  receipt  ?— There  is  no- 
such  entry :  it  is  certainly  not  in  the  books :  I 
cannot  ascertain  when  the  books  close. 

Is  the  date  of  the  beginning  of  the  traas- 
actions  in  the  books  regularly  entered  there  f— 
his. 
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Captain  Carmae  ezainined. 

Were  jou  with  ihc  army  in  1764? — I  was. 

Do  you  remember  Sujali  Dowtah  and  Cus- 
sim  Ally's  retreating  from  Patna  in  that  year  ? 
—Tlieir  army  was  defeated  before  the  walls  of 
Patna :  3d  May,  1764,  they  retreated  to  Bkoa- 
ras,  and  continued  there. 

How  far  is  Rotargur  from  Doorgolly  ?— 1 
believe  Doorgolly  is  a  town  on  the  banks  of 
the  Soame :  there  is  more  than  one  place  of 
that  name. 

Is  there  a  river  called  Doorgotty  ? — There 
is :  I  apprehend  you  cross  it  in  going  from 
Jasseram  to  Buxar.     It  falls  into  the  Soam. 

Ijow  far  is  Jasseram  from  Rotasgur?— It  is 
esteemed  12coss. 

Did  you  ever  travel  it  ? — I  have. 

In  how  many  hours  ? — I  set  out  early  in  the 
morning,  aod  breakfasted  there,  I  apprehend, 
about  10  o'clock.  I  rode  very  hard :  they  are 
long  oosses,  and  through  a  hilly  country  :  it 
was  in  the  cold  weather. 

Can  you  tell  where  the  army  of  Sujah  Dow- 
lab  and  Cossim  Ally  were,  14  days  before  the 
battle  of  Buzar?— I  believe,  encamped  at 
Buxar. 

Kisi^n  Juan  Doss  re-examined. 

What  is  the  last  date  mentioned  in  the  books  ? 
—The  last  ilate  mentioned  in  the  books  is  taken 
from  a4eep,  or  promissory  note:  I  entered  it 
long  after  the  date  of  the  receipt :  I  entered  it 
at  Calcutta,  it  was  after  the  return  of  Bolla- 
key  Doss  from  the  army. 

Were  you  with  Bollakey  Doss  with  the 
army  ?— 1  was. 

Do  you  know  the  river  Doorgotty  ? — I  do, 

W^as  Bollakey  Doss  in  a  tent  near  that  river, 
about  the  14th  of  Rabusanee,  1178?— He  was 
with  the  army  :  1  know  not  when. 

Was  BollaKey  Doss  with  the  body  of  Cossim 
Ally's  army,  a  little  before  the  battle  of  Buxar? 
— He  was. 

Where  was  the  army  14  days  before  the 
battle? — A  month  before  that  battle  they  were 
in  cantonmeots  at  Buxar. 

Did  the  river  Doorgotty  run  near  Buxar  ?-•>• 
The  army  was  once  near  the  river  Doorgotty  ; 
but  not  when  they  were  encamped  at  Buxar. 

Captain  Carmae  examined. 

Do  yon  know  Buxar  ? — I  do. 
How  far  is  the  river  Doorgotty  from  it  ?— I 
4o  not  know. 

Kissen  Juan  Doss  re-examined. 

When  the  army  was  near  Doorgotty,  do  you 
remember  a  man  coming  with  treasures,  ea- 
corted  by  SOO  men  on  account  of  Cossim  Ally? 
—I  do  not  remember  any  thing  of  it. 

If  aach  a  transaction  had  bap()ened,  must  it 
not  appear  in  Cossim  Ally's  account  ?— Such 
Diattera  were  always  minuted  in  the  Persian 
office :  when  any  treasure  was  brought,  it  was 
kept  in  this  book}  but  no  account  at  large  was 
kept  at  Patna. 


Was  the  teep  you  referred  to  in  the  book, 
paid  in  Calcutta,  or  only  entered  there  after  ^he 
transaction  ?— The  entry  was  made  by  Bollakey 
Dus<9 :  f  can  give  no  more  particular  account. 

Mr.  Elliot,  1  understand  that  these  books 
end  in  1 176,  Hegira. 

Do  you  apprehend  that  any  part  of  the  army  • 
with  which  Bollakey  Doss  might  be,  would  be 
detached  to  the  river  Doorgotty,  within  a  mouth 
of  the  battle /of  Buxar  ?— I  know  of  no  such  de- 
tachment. / 

Do  yon  remember  when  the  body  of  the  army 
was  there  ?— The  army  was  frequently  in  mo- 
tion. I  can  give  no  account  of  the  time  of  ita 
being  there.  When  the  army  was  in  the  field, 
it  was  expected  the  rain  would  come  on  :  the 
artny  went  to  the  cantonments  at  Buxar. 

Was  the  army  at  Buxar  before  the  rains  ? — I 
cannot  speak  to  the  motions  of  the  army. 

Were  the  rains  set  in  when  the  army  went 
to  the  cantonments  at  Buxar?— I  can't  tell 
whether  it  rained  any  one  day. 

Was  it,  or  was  it  not,  before  the  rains,  that 
the  army  came  there?- -Ten  or  twelve  days 
after  our  arrival,  I  remember  it  rained. 

Had  the  rainy  season  set  in  ? — I  don't  mean 
to  say  that  the  rainy  season  began  10  days  be- 
fore, or  10  days  after  our  arrival. 

Mr.  Hurst  examined. 

About  what  time  does  the  rainy  season  set  in 
at  Buxar? — It  generally  sets  in  the  latter  end 
of  June,  or  beginning  of  July. 

Does  it  bold  up  10  or  12  days,  during  the 
rainy  season  ? — There  are  instances  of  it. 

When  does  the  rainy  season  end  there  ?— • 
The  rainy  season  generally  ends  in  the  month 
of  September,  or  in  the  beginning  of  October. 

Kissen  Juan  Doss  re-examine^. 

Were  you  at  the  Ijattle  of  Buxar  ?— I  was.  I 
have  reason  to  remember  it.  1  was,  after  the 
battle,  flung  into  confinement. 

Did  the  army,  or  any  part  of  it,  after  its  first 
going  into  cantonments,  move  towards  Door- 
gotty ? — I  am  not  well  acquainted  with  the  cir- 
cumstances. I  was  confined  before  the  battle. 
All  Cossim  Ally's  people  were  confined  by  Su- 
jah Dowlah. 

Was  Bollakey  Doss  also  confined  ? — He  was. 

How  long  before  the  battle  was  Bollakey 
Doss  confined  ?— I  believe  above  a  month,  per- 
haps six  weeks. 

Did  Bollakey  Doss  act  as  a  shroft  for  Cossim 
Ally  during  his  confinement? — What  kind  of 
question  is  that?  Cossim  Ally  himself  was  in 
confinement.  Where  should  he  have  money  to 
send  to  his  shroft  ? 

What  kind  of  confinement  was  Cossim  Ally 
in  ? — In  a  tent  near  Sujah  Dowlah.:  his  own 
attendants  were  removed,  and  chokies*  put 
over  him. 

What  confinement  was  Bollakey  Doss 
under? — 1  have  taken  an  oath,  and  1  will  tell 
the  truth.  The  Nabob,  Sujah  Dowlah,  wanted 
to  get  money  from    Bollakey  Doss,   in  con* 


*  Giiarda  or  watchmen. 
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fininc^  him  first,  before  the  rest  of  Cossiin  Ally's 
servants.  The  treasurer  of  Sujah  Dowlah 
(Collie  Joqu)  desired  the  Nabob  to  put  Bollakey 
Doss  aofter  his  cbar^ ;  and  promised  to  ^et 
money  from  him.  Sujah  Dowlah  likewise 
plundered  all  the  goods  and  effects  of  Cossim 
Ally :  he  even  infringed  tlie  rights  of  bis  ze- 
nana. It  was  not  till  aAer  the  battle  of  Buzar, 
Cossim  Ally  obtained  his  liberty  :  tbey  did  not 
think  i^  of  consequence  enougn  to  confine  me 
at  first  with  my  master.  I  was  confined  14  or  15 
days  after  the  confinement  of  Bollakey  Doss. 

How  man^  days  were  you  confined  ?-* 
Twenty- one  days. 

Did  yon  ever,  to  the  best  of  your  recollection, 
tee  Meer  Hussud  Alii  before  yesterday?— I 
have  often  seen  him  lately  going  about  in  Cal- 
cutta ;  but  never  before. 

Have  you  seen  him  with  the  army  P — I  have 
seen  many  thousands  whom  I  do  not  recollect : 
I  know  nothing  of  him. 

Did  you  see  Cossim  Ally's  principal  ser- 
vants P— I  did  not  koovr  Ihem.  I  sat  in  my 
tent. 

In  case  any  treasures  had  come  to  Cossim 
Alley,  or  Bollakey  Doss,  during  their  confine- 
ment, what  would  become  of  it?— When  a  man 
is  in  confinement,  he  who  confines  him  will 
take  it :  whatever  Bollakey  Doss  had,  Collie 
Joqu  took  from  him. 

Did  Collie  Joqu  give  a  receipt  for  tbd  money 
he  plundered  ?— I  don't  understand  such  con- 
versation. 

If  any  treasures  bad  come  to  Bollakey 
Doss,  which  Collie  Joqu  had  taken,  would 
Bollakey  Doss  have  given  a  receipt  for  it.^— 
Whv  should  I  suppose  treasure  would  come 
at  that  time,  or  why  should  he  give  a  receipt 
for  it? 

Can  you  take  upon  yon  to  swear  that  no  such 
treasure  arrived  ?— From  the  time  that  I  was 
in  confinement,  I  can  take  upon  me  to  swear 
that  no  treasure  was  brought. 

Was  Cossim  Ally  Cawn,  and  Bollakey  Doss 
in  the  same  army  together  P-^Boilakey  Doss 
was  in  the  same  army  with  him. 

Mr.  Williams  examined. 

Do  you  kMW  the  rivtr  Doorgotty  P— I  do 
not  know  the  names  of  the  rivers  in  that  coun- 
try. 

Do  you  know  at  what  time  the  army  of 
Sujah  Dowlah  entered  their  cantonments  at 
Buxar? — Tbey  cannonaded  Patna  in  May:  I 
can  only  answer  for  the  motions  of  our  own 
army.  The  battle  of  Buzar  was  the  3drd  of 
October. 

Kiisen  Juan  Don  re-examined. 

Jury,  For  how  long  a  time  have  you  seen 
Meer  Hussud  Alii  about  Calcutta  P— Ten  or 
fifteen  days  from  this  time. 

How  oi\en  have  yeu  seen  him  P — About 
twice. 

Did  you  talk  with  him  P— No. 
*  flow  came  you  to  know  him  P-*I  saw  him 
•noe  on  horsmtk.    £Le  said  I  koow  you,  you 


were  Bollakey  Doss's  servant;  I  amwend' 
Very  probably :  there  was  a  servant  of  nim 
with  me. 

What  is  bis  name  P— I  do  not  know. 

Had  yon  overseen  him  before?-- Ooce:  no- 
thing then  passed  between  us. 

How  came  yoa  to  koow  his  name?— I  did 
not  know  his  name  when  I  saw  him  in  ooort 

Did  you  go  to  the  house  of  Maha  Rijih 
Nundocomtfr  ?— 1  never  went  near  him.  1  like 
to  sit  in  my  own  house. 

Was  there  more  thau  one  body  of  tlie  vmj 
at  Buxar  P — The  two  armies  were  sepante: 
there  might  be  a  coss  or  a  coss  snd  a  li&If  b^ 
twizt  Cossim  Allj^  carried  equal  armv  froa 
hence ;  but  at  the  time  of  the  batlle,  1  bciiefe 
Cossim  Ally  had  not  more  than  from  500  lo 
S,000  men  'belonging  to  him. 

Was  Cossim  Ally  close  confined  on  the  dsjr 
of  the  battle  ?— He  was ;  and  at  1  he  end  ot  bs 
confinement,  he  could  not  be  said  to  have  idj 
army  at  all;  several  were  gone,  and  he  lud 

given  dismission  to  others :  be  had  disffliwd 
umroo :  Cossim  Ally  was  not  released  tiiliftff 
the  battle. 

Shaik  Ear  Mahomed  examined. 

Do  you  know  Mahomed  Commsnl  ?— I  did. 

Do  yoa  know  more  than  one  of  that  nnse? 

[The  question  was  repeated  several  tioc^ 
but  no  answer  could  be  produced.] 

Mr.  Elliot,  It  is  impossible  he  can  uM& 
me :  he  will  give  no  answer. 

At  last  the  witness  said,  I  did  not  koow  uf 
other  Mahomed  Com  maul. 

Do  you  know  Commaul  O'Dien  Ally  Csn^ 
-I  did. 

Is  the  Mahomed  Commaul  yoo  speak  «f, 
and  Commaul  O'Dien  thesanw  person  ?— IM 
were  different. 

Is  the  Mahomed  Commaol  yoa  speak  of 
alive  or  dead  ? — ^Dead. 

How  do  yon  know  P— I  buried  him. 

When  did  be  die  P— Five  or  six  yean  ago:  1 
do  not  remember  exactly. 

I'^here  did  be  die  P— He  died  in  the  booierf 
Maha  Rajah  Nundocomar,  in  Calcutta. 

Where  did  he  usually  reside  while liviof^*' 
In  a  little  place  separate  from  the  boose" 
Maha  ftajah  :  when  he  came  from  Moxadi* 
vad,  Maha  Kajah  put  him  there. 

Do  you  koow  whether  that  Maboined«^ 
witnes^d  any  bond  to  Maha  Rajih  Nuode* 
comar  ?-— I  saw  him  witness  it  with  toy  ^n 
eyes :  I  saw  him  nut  his  seal  to  it 

Who  gave  the  bond  to  Maha  Rajah  Nao«- 
comar  P-  •  -  Bollakey  Doss.  ^ 

Do  you  know  who  were  the  other  wiJoes***- 
—  Matheb  Roy,  a  kittiee,  and  Sielabut  tbe 
vakeel  of  Bollakey  Doss :  those  three. 

Do  you  recollect  for  what  sum  of  moo«y  " 
was  ?— 1  remember  it  was  for  48,081  sica^- 


pees. 


Cross-  Examination. 


Whose  servant  were  yod  ? — I  am  not  t  ifr* 
vant ;  1  osedi  aloDg  time  sgo^  tQixtA^'^^' 


lOD^ 


Mi  Calcuitafjor  forgerg. 
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I  am  no  oile'i  Mrvant : '  I  go  baek  and  far#tiMt8 
to  Maha  Rajali:  my  onale  haa  a  bou««  at 
Sifdabad,  where  we  fiara  aaitiad  oa  IpttthMis 
lor  a  long;'  a^aoi  <^  t)me:  my  uaei«  iiaed  fre- 
^HMtly  ta  fo  to  Maha  Rajah's ;  wbeu  I  was 
liUle  1  ttial  to  go  witb  bim :  1  have  now  been 
ten  or  fifteen  years  in  Calcatta,  and  al#ays 
With  ib«  Maba  Rajah. 

How  oaMMT  you  to  see  the  brad  axeented  f— 

Mahonled  0<imttao)»  J^deb  Cbowbee,  Oboy- 

to«  Na«pl,  Bo4  Niyseftf  were  aktiiii^  in  the  bmise 

dT  Look?  Caoma  Seal,  in  the  Borraboonab  with . 

Maba  Rhjab:   Bollakey  Doss  likewise  came 

in^  and  aai  d«wa  by  ua :  Maba  Rajab  Nando- 

OofMar  liNr«d  iai  fbat  boose :  bating  sat  down, 

Maha  Rajah  Nundocomar  said  to  Boliakey 

0is«,  You  b«te  for  a  kmf  time  bad  my  money ; 

it  shall  remain  no  longer  wMi  yon ;  now  pay  it 

OM :  Umi  Bollakey  Dosa  anawered  Nundoco- 

■Mff  My  aMn^y,\vhieb  waa  in  tbe  bonse  of 

Muxadavad  and  Deciia,  has  been  plundered ;  1 

bava  nai  naw  tbe  power  of  paying  tbe  money ; 

ft  graaf  auiA  of  money  ia  doe  to  oie  from  tBe 

Sngliab  Campariy :  faariog  received  that  mo- 

oej,  I  will  pay  yoo  first,  asd  after  that  will 

ftif  otben  r  1  will  ikow^a  you  a  fcond  f(tf  that 

ttaoey,  lo  yoo  take  it  from  ase.    He  then 

Creased  Maha  Rajah  ^erj  mifcb;  with   his 
mads  jmed,  to  take  tbe  bond.    MAha  Rsjah 
MnaaiMipd,  aad  said,  Very  wall,  write  a  bond: 
he  then  said,  Give  me  Mahomed  Com  maul  Witb 
m^f  affld  I  having  gdne  fo  my  own  house,  will 
atviteofMa  bond,  seal  it,  and  |^et  proper  wit* 
mmae^t^  H,  andaend  it  baek  by  Mahomed  Com. 
natft :  Maha  Rajab  Ntfndoeomar  said.  Very 
well.     Bollakey  Doss, taking  Mahomed  Com- 
iMmi  w<Ml   him,  obtained  dismission:   Maha 
RajsA  lien  got  up,  and  we  three  likewise  took 
0O¥  btotei^:  when  we  went  into  an  outer  houae, 
Seat  Bollakey  Dosa  said  to  me.  Do  you  like* 
wi«e  einne  along  with  me ;  and  1  bavtnff  gotten 
•  boitd  Wrlnen  out  and  sealed,  you  will  see  it 
done:  he  having  said  this,  I  agreed ;  behaving 
got  into  hia  palanquin  went  away*,  we  ibur 
people  Mtowed  him,  he  having  gone  wtfb  his 
fiafoiiqoiii,  Imlf  a  gurry  after  we  followed  Mm, 
wtf  HkMFWiao  arrived  at  bis  house.     We  sow 
^ottabtfy  0oaa  aittkig,  aod  Along  with  him  Ma* 
aiMb  Il«iy,  Sillabat  Lallo  Ddhmh  Simr,  aud  a 
Jf tftfttfir ;  we  sat  down.    Bollakey  Dosa  said 
t#  kii  WTftef,  WHte  out  a  bond  for  48,091  sieca 
mpeeoy  in  the  name  of  Maha  Rajab  NundO'^ 
^oanaMT :  be  wrote  out  a  bond  in  Persian,  and 
tbe  IHdhurir  Hating  I'ead  il^  Bollakey  DOM 
heard  it,  aad  took  it  into  his  hands,  and  having 
token  h  rh  bis  bands,  he  took  olf  a  rtngf,  which 
watf  OA  bia  finger,  and  wben  be  had  taken  it  o(t, 
be  dip^'iriti'a sioea  dewat  fjokstand)  wbieb 
iMW  lyhig^  before  him^  and  affixed  fbe*  seel  to 
ikfw  p<^P^  whitih  waa  lying  before  bim,  and 
baring  sealed  it,  he  said  to  Mahomed  Com^ 
HMKHy  Do  yuil^  likewise  be  a  witneas  to  it,  and 
l^n^ie  tbe  bon#  itoto  his  bands.    He  having  like* 
ivine  tiaken  bi»seato(r  bia  finger,  afllxed  it  to 
li«  b0«d  as  a  vrHueaa.    Bbllakey  Dbia  then 
laid  ta  Blatbeb  Roy,  Baboo  Matbeb  Roy,  Do 
rosi  Mfe«wiaawitneaaif;  MafiMRdylikewiae, 
V€>I-.  XX. 


having  tahan  hia  s^l  from  bis  fingrer,  affixed 
it,  and  was  a  witneas.  He  then  said  to  Seila- 
bot,  bis  vaheel^  Do  you  likewise  be  a  witness  to 
this  bond ;  who  having  taken  the  ink-^and  in 
Mis  band,  wrote  his  narnein  Persian,  a^  a  wit« 
neas  i  Bollakey  Doss  then  took  tbe  bond  in  bia 
band :  then  Bollakey  Doss  put  tbe  bond  into 
the  bands  of  Mahomed  CommanI,  and  said  to 
SeiHabot,  Do  you  likewise  accompany  Maho- 
med Commaol,  and  deliver  tbia  bond  to  Mahm 
Rajab  Nundocomar.  Mahomed  Commaul  and 
Seillabnt  having  taken  the  bond,  went  to  the 
bouseof  Maba  Rajah  Nundocomar :  I  likewise 
went  to  my  own  honse.  Of  the  bond  being 
sealed  and  execoted,  1  know  tbia. 

When  Boltake?  Doss  eame  to  Maha  Rajah 
Nundocomar,  bad  he  any  servants  ?^^He  bad 
peons  and  kidmutgars;  I  could  not 
them:  one  bidmotgar  weat  op  for  bis  Bboea: 
How  asaay  ?— 1  cannon  t6ll. 
Were  any  on  horseback? — 'No. 
Weretber^  ftveoraixN'^-I  cannot  tdl  thdr 
iNimbev. 

What  did  Maba  Rajah  Nundocomar  say, 
when  first  he  came  t#  his  house? — He  said 
what  1  have  ffiv en  in  evidenear. 

What  did  be  first  say  ?-^It  has  already  been 
wtitten. 

f  Questrra  repMtefl.]  I  bav«  related  every 
tbing',  fifom  tbe  time  he  came,  to  the  end. 

[dnestion  again  repeated.]  If  I  begin  at 
tbe  beginning,  1  oan  tell,  1  cannot  begin  in  tbe 
middle. 
C&uff,  Let  hfiti  begin  again. 
A.  Jotdeb  Chowbee,  Cboytou  Naut,  Ma- 
homed Commaul,  and  myaelf  were  sitting  in 
tbe  boose  of  Loekycaont  tfeat,  with  Maha 
Rajah,  Seat  Bollakey  l^oss  likewise  came,  bn 
likewise  sat  down  by  Maha  Rajah:  Maba 
Rajah  aaid  to  Bollakej^  Does,  There  has  been 
money  of  mine  a  long  time  with  you ;  it  shall 
not  ranaitt  longer ;  you  now  pay  it  me :  Bol- 
lakevBoss anawered,  My  house  at  Muxadarad 
and  Deeca  bav^  beett  plundered;  I  have  not 
now  tbe  power  of  paying  it,  there  is  a  great 
sum  of  money  doe  to  me  ny  the  English  com- 
pany; whcfn  I  have  tecetved  that  mdney,  I 
will  pay  you  first,  and  will  after  pay  others : 
I  wiH  now  write  out  a  bond  for  you,  do  yOu 
take  it ;  and  he  pr^sM  him  very  much  tb 
take  it.  Mabb  Rajah  couaented:  Bollakey 
Dosa  then  aaid  to  Maba  Rajab,  Give  me  Ma. 
homed  Commaul  akmg  with  me,  and  having 
gone  to  my  own  house,  and  having'  written 
out  a  bond,  and  having  got  it  sealed  and  pfd- 
Mriy  wittieAsad;  I  will  send  il^  to  you  bv  Ma- 
homed Commaul.  Hhvtng  said  this^  m  obi- 
tainf«d  dismission. 

[Quetthn  to  Mr.  MM.  Doek  he  r^petit  in 
th<;«ime  words? 

A.  The  paragraph  is  repeated  in  the  same 
WorAi.] 

Witnen.  Ufabv  Rajab' Kkewiae  got  up ;  and 
we  likewise  too  took  leave.  Having  gone  into 
an  oot>4iottse,  Bbllak^y  Dosa  said  to  me,  Do  you 
likewise  come  along  with'me  tb  my  bouse:  ho 
having  ijoi  into  hia  palanquto,  be  went  before 
3T 
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Was  be  \oag  ill  before  bis  death  ? — He  was 
well  tor  three  or  four  mootbt:  after  tbal  Im 
was  sick ;  and  then  be  died. 

What  was  the  situatioD  of  the  place  be  had 
givPD  him  ?— It  was  within  the  four  walk 
ofMaha  Rajab^a  bouse,  and  belooged  ta  Iha 
house. 

What  sort  of  a  place  was  it  f— It  m  here  in 
Calcutta.    1  can  skew  it  if  you  will  go. 

In  the  mean  lime,  do  vou  descrflieit.— Itb 
raised  upon  a  terrass,  [cbund.]  There  is  a 
Cbuhbuckin  under  it ;  there  were  three  epea- 
logs :  one  to  the  southward ;  one  to  the  west- 
ward,  which  Bfaha  Rajah  Nnndooomar  ordered 
to  be  filled  op  with  mats;  and  left  the  other 
opening  forthe  door. 

Was  the  third  opening  to  the  north,  er  to  the 
eastf — To  the  east. 

How  large  was  the  place?— I  caanet  tci 
«how  many  cubits  it  is.  That  place  jel«ie- 
mains. 

Who  liTCS  in  that  place  now  ? — Mahe  Rajah 
Nundocomar's  peons,  kidmaU^ars,  &e.  It 
is  not  appointed  M  the  use  of  any  jieitieaiar 
persons,  as  in  Mahomed  Commaui*a  tsoM. 

Are  the  kidmutgars,  &c  of  the  Maha  Ra- 
jah's, Mussolmen  or  HiodooaN— They  aii 
both  one  and  tbe  other. 

Do  any  of  them  sleep  there  P^-How  eaa  I 
Cell  whether  they  sleep  there?  laeetheoisil 
in  the  day  time. 

How  came  you  then  to  know,  that  Ma* 
homed  Commaul  slept  there,  and  the  ordcn 
gjiren  about  it  ?•— I  saw  Maha  R^ah  with  my 
own  eyes,  order  the  house  to  be  fitted  out  liir 
him  ;  and  he  lived  there. 

Did  you  use  to  go  backwards  and  forwards, 
at  that  time  and  place  ? — As  I  went  to  Maha 
Raiah's  durbar,  I  used  to  iiaasby-the  piaae^ 
and  made  my  salam  to  him. 

Did  you  see  him  when  he  was  sick  ?-^I  did: 
I  saw  that  physic  from  Maha  Rajah  was  seal 
him. 

What  year  did  be  die?--l  do  not  koow  Iba 


1011] 

iis^    We  four  men,  ^  Mahomed  ComtBanl,  Joy- 
deb  Chowbee,CboytoD  Naut,  and  myself,  went 
half  a  gurree  afterwards.     I  cannot  tell  tbe 
.  same  words. 

Court.  You  need  not  tell  tbe  same  words : 
tell  only  the  substance.  We  had  rather  you 
repeat  It  in  other  words. 

Witneu,  We  arrired  there.  Bollakey  Doss 
was  before  silting  there,  and  Matheb  Roy, 
Seillabut,  Lalloo  Doman  Sing,  and  a  Mohurir 
were  there.  We  four  people  likewise  sat 
down :  Seat  Bollakey  Doss  said  to  his  Mo- 
hurir, Write  out  a  bond  to  Maha  Rajah  Nun- 
docomar  for  48,0S]  rupees.  Hariog  written 
out  a  Persian  bond,  anilread  it  to  him,  he gare 
it  into  the  hands  of  Bollakey  Doss :  he  baring 
taken  off  a  ring  from  bis  finger,  dipt  it  into  the 
sicca  dewat,  which  was  before  him,  and  fist  it 
to  tbe  bond ;  and  he  put  it  into  the  band  of  Ma- 
homed Commaul ;  and  said.  Do  you  likewise 
be  a  witness  to  it.  Then  Mahomed  Gemmaul, 
having  likewise  taken  off  his  seal  from  his 
finger,  dipt  it  in  the  sicca  dewat ;  and  a^zed 
It  on  the  bond.  Then  Bollakey  Dpss  said  to 
Baboo  Matheb  Roy,  Be  you  likewise  a  witness 
to  this :  he  likewise  having  affixed  liis.seal  to 
It,'  was  a  witness.  He  likewise  then  said  to  bis 
Vakeel  Seillabut,  Do  you  likewise  be  a  witness: 
Jie  likewise  baring  taken  the  ink- stand  into  his 
hand,  wrote  his  name  in  Persian  ;  and  became 
likewise  a  witness.  Seillabut  then  put  the 
bond  into  the  hands  of  Bollakey  Dosa.  Bol- 
lakey Dosg  gave  the  bond  into  tbe  hands  of 
Mahomed  Commaul;  and  said  to  Seillabut, 
Do  yon  go  along  with  Mahomed  Commaul, 
and  giro  this  bond  to  Maha  Rajah  Nundoco- 
mar.  Seillabut  and  Mahomed  Commaul  bav- 
iug  taken  the  bond,  went  away ;  and  I  likewise 
went  to  my  own  house.  This  is  what  I  know 
about  witnessing  it. 

How  long  is  it  since  you  were  acquainted 
with  Mahomed  Commaul  ? — About  a  month  or 
two  before  this  bond  being  ezecnted.  He  used 
to  go  backwards  and  forwards  to  the  Maha 
Rajah  Nondocomar.  I  likewise  went  back- 
wards and  forwards. 

Was  he  the  servant  ofMaha  Raiab  Nundo- 
comar  ?— He  was  not  servant  of  Maha  Rajah 
Mundocomar ;  he  had  been  the  servant  of  Maha 
J(Ujah's  father,  and  went  backwards  and  for- 
wards at  Maha  Rajah's.  He  remained  some- 
times two,  three,  or  four  months  aflerwards 
here,  and  went  to  Muzadabad. 

When  did  he  come  back?— About  four  or 
five  years  after. 

[Mr.  Elliot,  I  bid  bim  not  repeat  so  often ; 
be  says  he  repeaU  that  be  may  be  sore.] 

Did  be  stay  at  Muzadabad  four  or  five  years? 
•x-He  came  back  four  or  five  years  after  aign- 
ing  the  bond;  and  then  I  saw  him  at  Maba 
BvAh's. 

Was  bea  servant  ofMaha  Rajah's?— I  know 
when  a  man  comes  backwards  and  forwards ; 
but  I  do  not  know  if  he  is  a  servant 

Where  did  he  live?-  When  be  returned  fi^m 
Muzadabad,  Maba  Rajah  Nundoooroar  gave 
him  a  plaoe  near  bit  own  bouse  to  live  in. 


month  of  year ;  it  was  in  the  rainy  \ 

Who  was  at  bis  burial  ?— I  carried  him  oat 
to  be  buried :  other  people  likewise  west  oot. 

Who  else  was  there  ?— Many  people.  Shah 
Mahomed,  Cbawn  abb  Chnbdar,  Rund  Motl^ 
Cawn  Jemut,  Jummiatt  Cawu,  Ika  Cawa^ 
Cawn  Mahomed,  and  five  or  aiz  co«diea;sa> 
body  else. 

Were  these  all  who  were  there? — Ezomi 
the  coolies,  there  was  no  one  else.  1  apssk 
with  certainty. 

Did  you  ever  attend  tlie  burial  of  anvbo^y 
else  ? — It  is  a  custom  among  us  MnasttfaieB  is 
go  out  with  the  bodies  of  any  of  our  friends  sad 
relations,  when  they  die.  Since  1  came  to  tbs 
age  of  maturity,  I  Mlievel  baveatteoded  tOOsr 
300  of  them. 

Court,  Tell  the  names  of  aome^ — A,  I  wsat 
out  with  Shau  Mahomed,  Cawn  abb  Cbobdsa, 
Bullah  Cawn.    Need  I  mention  any  more  ? 

Who  were  the  other  persons  that  attended? 
— Mussulmen  of  the  Maha  Rajah'a  family. 

How  cameyoatoi 
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«nctly  f — The  maraing  after  the  niffht  of  hu 
detth,  Maba  Rajah  was  ioformed  of  it ;  the 
barial  was  made,  and  I  remember  these  people. 

[The  witoesa  ha? iog  heen  pressed  with  this 
qoestioo  eter  and  o?er  a|^in,  Mr.  Efliot  said,  I 
cannot  get  him  to  gif  e  any  reasoo.] 

Did  you  see  any  of  your  acquaintance  that 
morning  ?->- No :  it  rained  very  hard. 

Huvr  long  have  you  been  acquainted  with 
Chovton  Naut  ? — ^Ten  or  vle?en  years. 

Bow  long  have  you  been  acquainted  with 
Joydeb  Chowbeer— As  long  as  1  know  Choy- 
ton  Naut. 

Were  yon  first  aoqualnted  with  them  both  in 
the  same  plac^? — 1  was :  tbev  used  to  come 
backwanis  and  forwards  to  Maha  Rajah's. 

Did  you  see  Joydeb  Chowbeethe  day  of  the 
funeral? — ^They  both  used  to  come  to  Maha 
Rajah's  Durbar :  I  do  not  recollect,  with  re- 
■pect  to  that  day  in  particular. 

How.  long  have  you  been  attending  at  the  Ma- 
ha Riyah*s? — I  have  before  said,  I  came  to 
Calcatta  twelve  or  thirteen  years  ago. 

Did  Joydeb  Cbowbee  and  Choylon  Naut 
come  to  Maha  Rajah's  together  ? — I  did  not  say 
that:  I  said,  when  1  came  to  Maha  Rajiih  I 
mw  them. 

What  conversation  passed  at  the  house  of 
Bollakey  Doss  Seat?— I  have  kept  no  account 
4>f  it.    He  spoke  what  1  said  to  the  Mohurir. 

Had  that  Mohurir  any  papers  or  accounts 
writh  him?— No :  he  was  sitting  without  anv. 

Do  you  understand  Persian? — I  do  under- 
itend  it  little,  but  do  not  write  it  well. 

Were  yon  asked  to  witness  the  hood  ?— He 
desired  nobody,  biit  who  are  already  named. 

•When  the  writer  read  the  bond  to  BoUakey 
Does,  what  did  he,  Bollakey  Doss,  sav  P-^No- 
lhiag,CBOeot  well,  or  some  such  word.  . 

Did  any  body  present  ask  Bollakey  Doss  the 
•mount  of  the  bond  ?--No  one  asked,  as  I  re- 
collect I  think  I  speak  with  ^rtainty.  I  do 
not  remember  it. 

Did  Bollakey  Doss  Seat  mentioa  the  parti - 
coUur  sum  the  Mohurir  was  to  make  the  bond 
lbr?--.Hedide 

Do  you  know  Bollakey  Doss  SSeat  ?  Was 
ymi .  well  acqaaioted  with  him  ?— 1  knew  him 
verv  well. 

Did  Bollakey  Don  give  that  order  in  Per- 
tian  ?— No,  in  Moors. 

Qmrt»  Repeat  that  order.  [He  repeats  the 
Mme  in  Persian.! 

{Mr.  EUiai,  1  eaamine  him  in  Moors,  be 
•lw.ays  repeats  the  words  of  the  sum  in  Per- 
■an«- which  is  contrary  lo  the  usnal  manner  of 
•pesidng;  for  those  who  speak  in  Persian, 
when  they  come  to  sums,  almost  alwaya  ineo-* 
iMMi  them  in  Moors.  He  now  repeats  it  in 
Moors.] 

How  came  yon  always  to  mention  that  sum 
in  Persian,  whkh  Bollakey  Doss  gave  orders  for 
hi  MooraP— I  spoke  it  for  your  informatMu. 
[Addremuff  himself  to  Mr.  Elliot] 

[Mr.  ElUot.^  If  you  did  that  for  my  informa* 
lM»  why  not  every  pact  of  your  evidence  in 
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Persian,  as  I  am  to  interpret  the  whole  to  the 
Court  ? — A.  I  happened  to  say  it :  1  did  not 
say  it  for  your  information.] 

How  came  you  to  do  so  three  times  over? — 
For  your  information.    [To  Mr.  Blliol.] 

Couri,  Was  it,  or  was  it  not,  for  the  iofor- 
matioo  of  the  interpreter  ? — A,  There  was  no 
particular  reason. 

How  came  you  to  be  so  particular  in  your 
account  of  the  sum  ?— 1  remember  it  from  the- 
long  dispute  there  hi^s  been  about  the  bond. 

When  did  you  first  hear  of  the  dispute  about 
the  bond  ?— I  do  not  mean  in  particular  the 
bond.  1  know  it;  because  Mohun  Persaud  and 
Gungabisaen  proceeded  against  Maha  Rajah, 
in  the  court  or  Cutcherry,  in  the  time  of  Mr. 
Palk,  and  also  in  Mr.  Rous's  Cutcherry. 

For  what  sum  was  that  com pliaintr—Theyt 
complained  for  139,000  rupees,  on  account  of  a 
deposit 

Why  do  you  give  that  as  a  reason  for  know* 
ing  the  bond  was  for  48,0S1  rupees?**-!  never 
gave  that  reason  for  remembering  it.  I  kttoir 
it  from  the  mouth  of  Bollakey  Doss  Seat. 

[Questwn  repeated.]^if.  1  never  said  so. 
Mr.  Elliot  and  Mr.  Jackson  both  depoeo; 
that  he  did  give  that  reason.    Mr.  Weston, 
(a  gentleman  of  tlie  jury,)  also  says  that  ho 
did  so.] 

rQuestionagaib  repeated.]— J.  I  neyermid 
that  Mohun  Persaud  and  Gungabissen  sned 
Maha  Rajah  Nundocomar  for  43,021  rupees,  in 
the  Cutcherry. 

How  long  ago  was  this  suit  in  the  Cnt« 
chefry  ?— About  three  years  ago. 

In  which  did  it  commence  ?  Whose  court  ? 
—Mr.  Palk's. 

Do  you  know  any  dispute  in  the  mayor's 
court,  about  this  matter  ?-  - 1  do  not  know  of  any. 

Did  you  give  evidence  in  that  cause  ?-^lo 
the  thne  of  Mr.  Rous  I  dkl  give  evidence. 

In  your  evidence,  did  you  mention  the  sum 
of  48,0«1  rupees? — No  mention  wss  made  of  it. 

Have  you  ever,  from  the  time  of  executing 
the  bond  to  this  time,  mentioned  the*  sum  of 
that  bond  to  any  body  I*— Nobody  ever  men- 
tioned that  sum  to  me,  nor  did  I  mention  it. 

What  never  since  Maha  Rajah  has  been 
confined  ?  Not  to  any  body  ?— I  do  not  re* 
member  telling  to  any  body. 

Did  you  never  tell  the  sum  to  Mr.  Jarret,  nor 
any  body  concerned  for  Maha  Rajah  ? — When 
Mr.  Jarret  asked  me  about  this  business,  I  told 
him  of  it ;  1  gave  account  of  it,  and  Mr.  Jarret 
wrote  it  down. 

Did  you  never  mention  it  to  this  gentleman  t 
[Pointing  to  Mr.  Farrer.] 

Never.  1  never  did?  [Mr.  Farrer  oonfirms 
what  he  said.]  When  Maha  Rajah  was  put 
into  oonfinement,  he  deaired  me  to  go  to  Mr. 
Jarret  and  give  him.what  information  I  could. 
Nobody  else  asked  me  about  it. 

Did  yon  tell  Maha  Rajah  himself  ?— I  did 
not 

How  came  yon  to  mention  so  exactly  tho 
sum?— I  heudit  from  tho  mjMith  of  Seat  Bo)f 
laki^Dosf. 
♦   • 
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Did  Bolldcey  Don  6Mt  incnlioa  il  io  P«r- 

rianP— Nii:  io  HindoetafK 

Have  you  never  sioM  betrd  ii  frftm  aajr 
other  perioDp— When  Maba  Rajab  was  first 
tbrown  into  coofinfmept,  be  told  me,  it  was. 
on  account  of  a  forged  bond,  wbich  I  had  been 
preaent  at  the  execution  of.  1  have  not  heard 
of  it  from  the  time  I  heard  it  of  Bollakey  Doea 
till  now.  I  told  him  that  the  complaint  Whs 
an  unjust  one,  as  I  was  present  at  the  exeea* 
tion  of  the  bond ;  and  that  the  geotlemeai  of 
the  Audawlet  would  do  him  justice. 

Were  vou  at  the  eieoution  of  anv  ether 
bond?' --No:  1  had  not  much  bosineis  with 
Bollakey  Doss  Seat«  1  never  was  at  the  exe- 
cution of  any  other. 

Or  of  any  other  person's  bond P--* Yes: 
many. 

•  Do  you  mean  to  If  aba  Rajah  NundoeomarP 
—No :  I  have  seen  bonds  of  bb ; '  but  not  seen 
them  executed. 

Have  you  seen  any  other  bond  exeented  P-— 
1  have  seen  several ;  but  do  not  remember  the 
persons. 

Court.  Name  the  name  of  any  person  yoa 
kst  saw  execute  a  bond  ?— il.  I  have  seen 
persons  sign  and  seal  bonds  $  but  do  not  kcoI- 
lect  whom  or  when. 

Have  you,  since  this  bon^  was  executed  P 
Say  to  whom ;  and  who  were  witnesses? — 
Yes:  I  certainly  have;  but  bow  should  1 
know  who  the  witnesses  were,  or  whom  in 
favour  of  P 

If  jou  are  so  particular  in  your  reoollection 
of  this  bond,  and  its  sum,  bow  comes  it  that 
you  Cannot  remember  any  thing  concereihg 
the  others  you  have  been  present  atP— In  my 
presence  a  great  many  boads  have  been  signed ; 
and  witnesses  have  affixed  their  seala  to  them 
since  that  of  Bollakey  Doss's. 

Name  the  names  of  those  witnesses.— I  did 
not  mean  I  saw  bonds. executed:  1  spoke  of 
the  custom  of  the  country.  I  thought  you 
asked  me  as  to  the  custom  of  the  country, 
from  my  having  seen  bonds  executed. 

Have  you,  or  have  you  not,  been  present  at 
the  execution  of  any  bond,  since  that  of  Bolla- 
key Do8S*8  ?  ]f  you  do  not  give  a  plain  answer 
to  a  plain  question,  you  will  be  committed.— 
You  are  my  masters :  yon  may  punish  me  as 
you  please. 

[Mr,' Elliot  being  called  upon,  declares  i  bis 
words  were,  "in  my  presence,  bonds  have 
been  frequently  signed,  and  witnesses  have 
affixed  their  seals  to  them,  since  the  bond 
wbich  we  haVe  been  speaking  of.*^  He  now 
savs,  that  l>e  answered  without  understanding 
what  was  said  to  him  ;  and  that  he  thought  I 
asked  him  as  to-  the  custom  of  the  country  ; 
but  this  pretence  cannot  be  true,  because  he 
first  gave  me  a  relation  of  the  custom  with  re- 
spect to  sealing  bonds.  I  stopped  him,  and 
told  liim,  I  did  not  ask  him  to  the  custom ;  but 
whether  before  his  fiioe  any  bond  had  been 
sealed  and  signed?  He  asked  me,  whether  i 
meant  to  know,  if  be  had  seen  any  seiM  be-^ 
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fore  bis  faire :  on  my  aiiswariog,  Yds,  be  pn 
the  answer  above  rebeafsod.] 

Court.  Have  you  seen  any  other  boodr 
raecuted  sinoe  this  of  Bollakey  Doss  ?  Vow 

rm  understand  the  question :  «n8wer  it.— i, 
do  not  recollect  to  have  been  present  at  iha 
executing  of  any  bond.  I  know  the  cuftom  of 
executing  bonds. 

[Question  repeated.]— I  thought  yon  asked 
what  the  custom  of  the  country  was,  as  t» 
executing  bonds  from  my  own  knowledge,  $M 
having  seen  them. 

Do  you  know  the  custom  ?  What  is  it?—! 
know  th^  custom  of  executing  bondp ;  one  puti 
a  seal  here,  another  there.  1  have  been  pre* 
sent. 

How  should  yon  know  (he  custom  of  tbe 
country,  if  you  b^ive  nev^r  seen  bonds  exe- 
cuted? 

Mr.  Elliot.    He  will  not  gtte  an  ftopwer.  * 

[Question  again  repeated.]-— J  have  been  it 
tr^de  for  many  years,  ^nd  have  ^een  oivj 
bonds  signed  and  executed  to  pay  self. 

When  was  the  last  P— I  an)  speaking  of  15 
or  SO  years  ago ;  or  when  I  was  15  or  30 
years  of  age. 

Have  you  never  seeii  any  bonds  exeeutr^i 
but  the  bond  in  question,' and  those  toy  oanotf? 
-—I  do  not  remember ;  I  cannot  re^^ember;  I 
cannot  pretend  to  say. 

You  say  that  yon  nave  seen  bond^  ei^ecqtarf; 
but  do  not  remember  to  whom,  nnd  in  wboie 
favour.  How  came  you  not  to  remeipb^  tfeose 
to  yourself  P 

[No  precise  answer  could  be  obtained. 

Cottr^.  Does  b«  appear  intimidated  P 

Mr.  Elkot  awl  Mr.  Jedbsn.  He  dsa  lot 
appear  the  least  intinaidated. 

Jury.  He  certainly  is  not  intimiflatad.  fi^ 
understands  the  qaesUon. 

Mr.  Elliot:  He  said  that  he  bad  seen  bonds 
executed  since  this ;  but  cenld  not  remeinber 
the  persons  who  were  present  at  the  execMtioo. 
I  asked  him  if  he  knew  any  of  the  pereQM  wbo 
were  present  at  the  execution,  he  bavisg  S9» 
that  he  had  seen  many  since.] 

How  came  you  to  recollect  tbf  prcM  »■ 
of  Bollakey  Doss's  bond  P— In  my  prsMii* 
Bollakey  Doss  ordered  the  Mobiinr  i*  ■»• 
out  a  bond  for  that  amount. 

How  eame  yon  to  romembsr  |baettSli«B 
of  a  bond  executed  so  long  ag6P-<-Wbal  is  ^ 
my  remembmnee^  I  remenber.  What  1  k^re 
forgot,  I  have  forgot.. 

Why  do  not  you  then  yemembcp  •>•*"»; 
others  ?--This  040  I  rMDarnhMT.  Wbydss^i 
you  ask  me  why  1  bav^  not  ibrgol  it  (    • 

Why  huve  you  not  forgot  itt-^if  I  «W** 
thing,  I  must  be  content  with  it.  Tki*JJ*J 
member  perfeetly  well  >  what  ^nomm  mu  * 
give  to,  Why  1  have  not  tbiigotP  ,       . 

What  reason  have  you  ^  '^■'■^''<'^*'|*{'|r 
---1  remember  it,  because  I  scmigbtf  in 
What  I  have  fergol,  I  lei^got.  ^ 

HaveyoUfOf  baf«  y^ueUt  Mf !'•■••"' 
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rmnesilwffiiig  H?-»-[  raoMmber:  tbcrefofe  I 
have  told  yoo  I  bftve  m  ntion. 

Do  you  recollect  anv  soni  of  noaay  jrim 
ever  saw  a  bead  siveQ  for,  sinee  tbet  tiine  F— I 
remember  one  Mr.  Morritoa  tokiag  16,000 
rupees  ftom  Malui  fti^ab  NttDtftoooaMr,  aad 
giviDg  his  bond  for  it 

Wece  yoaa  witoeH  to  it  ?'^No. 
When  was  it  P— I  only  leflnenibsr  thasam : 
I  do  not  rcflBosftber  Ihe  dale. 
Was  it  since  this  bond  ?-~  Yes. 
How  lobg  ago  was  k  r-«Sorasthiog  sbore 
six  years. 

Were  yon  present  at  the  aascntion  of  Mr. 
Morrison^  bond?*^I  saw  hioi  sign:  Maba 
Ruah  aeal  me  for  it. 

Who  were  the  witncascs ?«— He  signed  it 
hefore  none.  1  do  not  know  who  were  the 
witnesses. 

Waaiila  Eaglisb ?*^Yes,  it  was  esriy  in 
the  momiog;  nobody  was  thsre:  be  put  a 
seal  of  wax,  and  signed  it:  he  told  ma  be  was 
making  aut  a  bond  to  Maba  Rajah,  and  said, 
Do  yon  take  it. 

In  what  langnage  did  yon  tell  it  him  P«*I 
told  him  in  Persian. 

Who  was  this  Mr.  Morrison  P«^He  was 
Chootan  Saheb  (second  in  rank)  at  Mnxa- 
davad. 
Where  was  the  hmd  given  ?-r-At  Cakmtto. 
Jttfv.  Might  the  name  of  the  person  y<m 
call  Morrkon  be  Maddisonf-^-l  anew  not: 
thev  called  bim  Morrison. 

What  sort  of  a  man  was  he  ?-^k  little  short 
man,  and  wore  apeelacles. 

Jury,  Prom  the  similarity  of  the  sounds, 
and  ibe  desoriptien  of  the  person,  it  is  evident 
the  witnsss  most  mean  Mr.  Maddison. 

Did  yon  ever  see  any  other  bond  executed  } 
^'l  never  did  sfee  any  other  bond  exeonled : 
I  have  no  remembrance:  what  shall  I  tell 
yottP 

Did  you  know  Dollakey  Does  very  well?«*» 
Yes* 

Did  Bollakey  Doss  wear  ear-rings  in  his 
ean?i-i  saw  no  ear-rings  in  his  ears:  whe- 
ther be  wore  them  0(  not  I  cannot  tell  j  but  I 
did  not  see  thedi. 

Do  you  know  his  seal?-«I  have  seen  three 
or  four  letters  of  Bollakey  Dom,  that  caase 
to  Maba  Riyah  Nnndocomar's,  with  seals ;  and 
bv  comparing  them  whh  the  band,  I  ahaU  be 

Hew  came  yen  la  see  these  Wtlcrs  P-«  When 
Bollakey  Doss  wrote  a  letter  to  Maha  Rajah 
Noodocomar  from  Chinsura,  I  waa  there,  and 
saw  the  seal,  and  one  more  seal  of  a  letlsr  of 
BeHikey  Doss,  which  Maha  Raiah  seal  to 
Mr.  Janet.  ^^ 

How  eape  yen  to  sse  Ibatletlsv  thai  waa 
sent  to  Mr.  Jarrel? — Joy  deb  Chowbee  earned 
itfiromMaha  Rayah's  to  Mr.  Jarrett  1  was 
then  at  Mr.  Jarrel's  bonae,  and  saw  it  b  tba 
hands  of  Joydeb  ()howbee.  I  saw  il  in  bia 
bauds,  aad  asked,  whal  letter  was  tbal?  he 
ssid.fisllakeaDom's.  1  Isobsd  at  the  ss^ 
SQisdwit^BolWtegrOsss'a.     .       :^ 


Haw  came  yon  to  remember  the  seal  f-r-I 
had  in  my  mind  a  letter  Bollakey'  Dom  wrote 
irom  Chinsura :  I  remember  that,  and  aeeing 
that  in  ioydeh  Cbowbee'a  hand,  1  saw  tbey 
were  bothalika.  I  saw  him  pot  it  to  that  boadf 
1  have  aeen  him  put  it  to  ssveral  other  papers, 
at  a  distsnes. 

Wbst  do  jott  mean  by  a  distance,  and  what 
^  -It  was  at  the  distance  of  five  or  ais 


cubits,  (or  hauts). 


pot 


What  paper  have  yon  seen  BolUkey  Doss 
his  seal  to,  besidea  that  bead  ?«-«-!  hate 


it  only  open  these  twa  lettsm  and  that 


W>al  are  the  pspers  which  yoo  bare  seen 
him  put  his  seal  to  at  the  distsnoe  of  fire  or  six 
cabits  P^-1  have  seen  hissealoaly  three  times: 
OBoe  to  the  bond;  1  was  then  at  the  disudoa 
4»f  five  or  six  cubiU  (or  hauts) :  the  second  tisaa 
I  saw  il,  wss  that  on  the  letter  wrote  from 
Cbinsurah;  the  other  was  that  I  saw  al  Mr. 
Jarret^a,  that  Joydeh  Chowbee  oarried. 

How  many  other  papers  bare  .yon,  wiih 
your  own  eyes,  seen  nim  put  bis  ssal  to? — i 
nerer  saw  Bollakey  Dom,  with  my  own  eyei^ 
put  bis  sesl  to  any  other  paper  than  the  bond : 
the  appearance  of  the  seal  aad  that  of  the  twa 
letters  sgree. 

Did  you  take  the  bead  into  your  band  to 
examine  the  aeal  P — 1  saw  when  Bi»thikey  Doss 
gar  a  it  into  the  hands  of  Mahomed  Comroaul ; 
when  he  gave  it  intothehaodaof  Malbeb  Roy, 
and  told  him  la  wimem  it.  ]  lik^wwesaw  it 
when  he  gave  it  into  Seiltabdt's  bands.  J  Khe- 
wise  saw  it  when  I  did  net  take  the  bend  ftitb 
myhanda. 

What  distance  were  you  from  it  when  it  was 
pnt  into  the  hands  of  MshomedOossssaalP— 
It  may  be  at  tba  distance  af  thfeaoriaus  hands 
or  cubits. 

What  distance  were  yea  whew  it  was  pat 
into  the  hands  af  Mathsb  Rov  P— >I .  wsa  ne- 
ther nearer  to  him  than  to  Mahomed  Cooa* 
Bsaal. 

At  what  distance  was  yaa  when  il  wss  pat 
into  the  bands  of  BeillabutP— I  whs  near  Sail* 
labut:  1  cannot  be  exact  as  to  the'diatanoe. 

Wbksb  were  yon  nearer  to,  Matheb  Roy  or 
SeiUabut  P«».«Matheb  Roy  was  near. 

Court.  Tell  us  the  peeitioa  in  wbich  t 
were?— il.  Matheb  Roy,  MllshBt,.  Da 
8iB«,  were  aU  with  their  laaea  la  the-  •Mitb- 
ward ;  Seillabut  in  the  middle,  Matheb  Ray  on 
therigbl,  Demaa  Sing  oatha  left?  wa&or» 
Mahomed  Commaul,  JeydehChawhse,  Ohsy 
tsa  Naut,  aad  I,  bad  eus  liMea  ta  iht .  astftb ; 
Bollakey  Doss  with  his  hee  to  the  west,  and 
baok  to  the  eaaS. 

Who  was  SB  tha  righe  head  sT  : 
DsasP<.*»^Daman  Stag  waa  on  the  light  J 
and  Mahomed  Commaul  on  tha  M. 

WbaS  waa  the  month  H-^-^e  was  Iha  rsby 
aessaa:  I  da  naerssaembeethaawart^ 

If  yea  ramambar  sa  aartioahirly  iheplaaas 
af  all  these  pseseas,  haw  eama  yoo  not  to  ra> 
ipmnherthe  month  m  wWchit  was  exeeotadf 
—I  do  not  lamembertha  month:  1  had.aa 
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ntson  to  remember  Ihtt :  f  am  peeiliTe  to  Ibd 
nlwrtioo  «if  the  persoiis  :  they  oertainly  lat  id 
tbftt  positioD. 

\^  Jury.  If  you  were  to  see  the  bond  at  the 
dtttance  of  three  or  four  cubits,  would  you 
know  it  f— I  should  not  possibly  know  it,  ft^ 
this  reason :  1  was  not  a  witness  to  the  bond ; 
if  I  was  to  put  my  own  seal,  or  write  my  own 
aaine,  arid  if  I  had  read  the  bond^  on  aeeitig  it 
again  I  should  know  il. 

Do  you  mean  to  say,  that  if  this  hood  was 
put  into  your  bands,  you  should  immediately 
Know  it  to  be  that  bond  ?— By  the  appearance 
of  the  seal,  and  the  signature  of  the  witnesses, 
I  should  be  able  to  guess ;  but  woidd  nbt  posi- 
tively say,  that  was  the  bond. 

Did  you  e? er  put  your  name  as  a  witness  to 
m  bond  P-«I  very  well  remember  I  never  put 
nsy  name  or  seal,  as  a  witaess,  to  any  bond 
aiace  the  time  of  the  above :  whether  I  diid  be- 
fare  or  not,  I  cannot  tell. 

Court.  Take  a  pen,  and  write  tiie  name  of 
tke  Company. 

{He  trrites  a  very  l>ad  hand,  not  Kketbat  of 
.  the  bond.] 

Yoa  sar  you  know  Mahomed  Commaul's 
■eal :  would  you  know  it  again,  if  voo  was  to 
see  it? — I  have  not  sworn  that  I  should  know 
Mahonied  Commaul's  seal. 

Do  yoa  veroember  any  other  drcumstanoes 
of  the  bond  and  the  sum? — I  do  not:  what 
BoUakey  Doss  said,  I  remember. 

Was  It  a  simple  bond  fi>r  the  payment  of 
fli6ney  ?-r-Wbat  I  heard  from  BoUakey  Doss 
1  know :  1  know  nothing  else  that  the  bond 
was  about:  it  might  be  as  well  one  thing  as 
soother. 

Do  yon  know  any  particular  circumstance 
lieuig  nsentiotted  in  the  bond,  when  you  heard 
it  read  ?— 1  did  not  say  that  I  heard  it  read  i 


I  was  at  a  distance, 


Ins  writer  went  close  to  him,  and  read  it  gently 

and  did   not 

Did  Seillabnt  read  it?-:i.He  might  haveraad 
to  himself:  I  did  not  bear  him :   he 


to  him 
heurit. 


le  did.  not 


it  to 

raad  k  atoud. 

Did  tmy  body  write  any  .thing  with  a  pen 
on  the  bond,  except  SeHlabot  ?— -I  saw  with 
my  own  eyes  Bollakey  Doss,  Mahomed  Com- 
BMiil,  aiid  Matfacb  Roy,  put  their  seals ;  and 
Seillabut.wibte  hn  name. 

Did  any  otfier  person  make  use  of  a  pen? 
•*— No.' 

An  youadra?— I  heard  it  with  my  ears, 
and  aaw  itWith  my  evea. 

Are  you  very  sure  ?— Very  sure.    1  am  oer- 

After  Seillabut  signed  it,  what  vras  done  with 
it  italiidlitely  ?^Seillsbut  gave  it  to  Bollakey 
Dom:  Bollakey  Doss  gave  it  to  Mahomed 
Commaul,  dec.  as  before. 

You  aay,  the  writer  read  the  bond  tow: 
.  was  it  so  tow  that  you  could  not  hear  what  was 
tud  f-— When  the  Mohurir  bad  wrote  the  bond, 
•and.  carried  it  to  Bollakey  Do^,  he  gate  to 

Bollakey  Does,  to  hoar  it  in  the 

way.  ... 


your  4 


At  What  time  of  the  day  was  it,  wfan  the 
first  conversation  passed  at  the  MahaRajih'ir 
•—About  noon. 

Was  the  bond  resd  so  low  that  too  ooqU  Mt 
hear  K  ?•- ^I  conld  not  hear  it  well. 

Did  not  you  hear  one  word  ?— If  I  di4  Mk 
hear,  how  can  I  aay  I  did  hear? 

Did.  you  hear  nothing  of  the  eontenis?—! 
heard  nothing  of  the  (Dontenta.- 

What,  not  a  word  ?— What  elae  sbsll  I  say, 
1  did  not  hear  a  word. 

Were  you  deaf,  or  had  vou  any  difetie  id 

»ur  ear  ? —  I  was  neither  deaf,  nor  had  I  toy 
in  my  ears. 

How  then  came  yoa  not  to  hear  a  word  ?•«- 
I  did  not  pay  so  stnct  attention,  nor  did  he  mi 
it  in  so  high  a  voice,  that.  I  should  heir  it. 

Did  any  body  else  hear  it  but  Bollakey  D«f 
••  -I  cannot  tefl. 

Did  you  know  the  Mohurir?—!  ia«  kii 
face  then :  he  was  no  Irieod  of  mine. 

How  came  you  to  go  to  Bollakej  Don'i 
houae  then  ? — I  went  that  time,  and  oowiai 
then  went  at  other  times. 

Did  you  ever  see  the  Mohurir  before  ordoM? 
—Neither  before  nor  since  have  1  sees  bisi;  i 
only  saw  btdi  that  time. 


June  l^h,  UTS. 
Kitten  Juan  Datt  examified.. 

Do  you  know  Bollakey  Doss?-^-l  ww  Iw 
chief  gomasteh :  I  used  to  superiotesdte 
other  goin^stahs,  and  sometimes  write  Mysdr. 

Do  you  know  of  all  the  accounts  thatbtie 
ever  passed  between  Bollakey  Doss  and  Miia 
Raja  Noodocomar  ?—  I  know  all  the  a«o«rt| 
that  were  entered  in  the  books  at  Cakmttt.  I 
likewise  am  acquainted  with  the  aoeoeslf « 
Pudmohun  Doss. 

Do  you  know  of  any  accounts  ^^Pf^ 
jewels?--!  do  not  know  any  thiag  of  jw» 
between  Bollakey  Dosaand  Maba  Rajah  l<oi* 
docomar. 

Did  yon  see,  in  the  hands  of  Bollakev  W, 
any  papers  concerning  his  accounts  «iw  V'fl 
Rajah  Nundocomar?--When  I  drew  optte 
accounts  of  the  Rose  Noma,  there  wst  aMi»^ 
tiase  no  account  of  any  jewels  of  ***®  JJ** 
Rajah's.  I  asked  Pudmohun  Doss,  Wbeft 
is  the  aecaunt  of  the  jewela  for  whi«*  «J" 
now  paying  a  bond?  make  my  mW*^ 
Pudmohun  Doaatheo  said  to  me,  W^jJU* 
Rsjah  Nnndocomar  gave  the  jewels  lo  BoHv^ 
Doss,  you  was  not  his  ssrvant. 

Court.    This  is  no  evidence. 

Did  Pudmohun  Doss  theo  shew  y«iJ2 
papers  ?.-.He  did  shew  me  a  cMnAtamt^ 
bVPodiBohun  Doss,  and  stgued  by  BalUiy 

Ar^  you  sure  Bollakey  Dom's  bssd  ^ 
signed  to  it?— I  saw  with  my  owa  ^J^r* 
the  hand-writing  of  Bollakey  Dsoivn'^'V 

Waa  hia  name  signed  to  H  N--T*»«J^ 
iroids  written  in  the  hand-writing  «  "^' 
Doss:  »4t  ii^wiilteB  by  Bii^^  ^^ 
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oftixmooUui." 

Have  yon  erer  Man  that  pap«r  in  uy  bodj's 
hinds? — Afler  hamg  written  from  that  nper 
biyitlf,  I  htra  mH  aean  it  in  the  banda  or  any 
hodv. 

How  long  ago  it  it  atnoe  you  aaw  il  ?— About 
•four yean:  I  speak  from  gnasa. 

How  Jong  has  Podmohun  Does  been  dead  t 
—Throe  yeara  and  aoTen  months*    r 

Are  there  any  ^ntriea  made  of  this  transae- 
tioD  ID  the  booka  of  BoUakey  Doas,  taken  from 
the  contenta  of  that  paper  P— Yea ;  there  was 
an  account  for  69,730  ropcea,  7,  on  aooonnt 
^ifaboDd,  the  date  of  which  is  entered  in  these 

Jd  the  Com  Name  is  there  aoT  mentkm  of  a 
bood,  or  only  of  jewela  ?*— I  will  inform  yon 
of  what  I  know.  It  is  first  written,  that  a  sum 
of  moifey,  the  amount  of  which  I  do  not  re- 
collect, waa  to  be  paid  te  the  Governor  and  Mr. 
Pearson;  3,600  rnnees  on  account  of  teeps ; 
of  a  bond  on  account 


of  jewels  is 
BBsde,  in  which  it  is  specified  that  no  interest 
is  to  be  paid. 

Court,  Repeat  what  you  before  aaid  about 
ioterest  7— To  which  1  can  pay  no  interest,  and 
therefore  pay  it  without  (sewawy.) 

Mr.  Jaekim,  The  meaning  of  *  sewawy'  is, 
that  at  that  time  he  conM  not  pay  interest :  be 
was  to  pay  four  annas. 

Mr.  wtUon^  one  of  the  Jury.  By  *  sewawy ' 
he  means,  that  as  he  could  pay  no  interest,  he 
was  to  pay  an  additional  quarter  rupee. 

Jbrenwn.  I  understand  the  word  *  sewawy' 
aa  oseil,  te  be,  *•  I  can  pay  no  interest  now,  bat 
will  pay  a  fourth  more,  as  a  premium  for.  lend- 
ing the  money,  as  it  would  be  a  long  space  of 
time  from  the  date  of  the  bond  before  it  would 
be  paid.*' 

Mr.  EUiat  wk^n^  That  when  a  bond  is  giren, 
and  it  is  expected  te  be  so  h>ng  a  time  before  it 
is  paid  aa  to  double  the  sum,  it  is.  settled 
« sewawy,'  to  pay  a  quarter  more  as  a  pre- 
mium, instead  of  interest. 

Did  you,  from  the  date  of  that  paper,  make 
any  entry  in  the  books  ?— Yes. 

[Books  produced,  and  the  following  entry 
made.]  *•  In  the  private  account  of  Boilakey 
Doss,  the  sum  of  1£9,620  :  7  is  the  jamraah 
side  of  the  accouDt  of  Maha  Rajah  Nondo- 
comar  Gee:  the  particulars  of  which  are  on 
the  credit  side  of  the  account  ffiven  on  inspect- 
ing a  dust  avaize :  the  receipt  is  taken,  and  it  is 
written  on  the  credit,  *  Malta  Raj^h  Nundo- 
*  comar's  acconot  with  you.'  " 

Wm  the  entry  madeaaer  the  death  of  Bol- 
kJcey  DomN— It  was. 

m»w  came  it  to  be  entemd  in  theeoeounte 
«•  with  yon  ?"  [Meaning  Boilakey  Doss  after 
Bts  death.]  I  had  aeen  that  Corranama;  and 
Pudmobun  Doss  hafing  told  metheacconnte 
were  acttled  in  that  manner,  1  made  it  afker  bin 


W  Ik»I  was  the  date  of  the  entry  r-*Tbcre  is 
s»  dmMm  la  thai  paitiwlai  ertry. 
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What  ia  the  date  of  the  tranaaetMO  before  or 
afier  it? — The  thirtieth  of  Choit,  1897,  is  the 
date  of  the  one  before  the  account :  the  kut 
entry  is  taken  from  the  date  of  a  note  of  hand: 
there  is  no  date  after :  it  is  not  the  date  of  >  the 
transaction ;  it  is  only  the  date  of  the  note. 

What  ia  the  date  neit  precedmg  the  notef 
—That  which  I  hafe  mentioned  is  the  date 
next  preceding. 

Were  there  any  accounte  afker  the  note  ?•— 
Many. 

As  the  account  waa  entered  after  the  death 
of  Boilakey  Does,  how.  came  you  to  say  **  with 
you  f '*— They  arethe  books  of  Boilakey  Doss ; 
it  is  customary  to  address  vonrself  to  the  per- 
son in  whose  name  the  book  standa. 

What!  after  their  death?— Yes. 

Is  there  any  other  acoonnt  entered  in  the 
book  after  the  death  of  Boilakey  Doss,  where 
it  is  said  **an  account  with  youT'  [The 
books  were  inspected,  and  it  appeared  there 
was.] 

These  are  the  particulars  on  the  credit  side. 

"  The  jammah  of  Mahah  Rajah,  69,630 :  r, 
the  hood  of  which  Boilakey  Doss  wrote  the 
particulars,  48,021  rupees,  a  bond  bearing  date 
7th  August,  1765,  in  Isnglish  words;  butNagree 
characters:  the  date  of  the  bond  is  the  7th 
Baudon,  1173,  Bengal  style;  1,305:4;  the 
account  of  interest  se^awy  has  been  iettled : 
which  sums  cast  up,  make  60,026  :  14— 
9,604 :  S  :  16  per  cent,  on  account  of  sicca 
rupees  added  to  that,  makes  69,630  :  7 ;  there 
is  an  end  of  the  accouot." 

Was  this  entry  made  before  or  after  the  bond 
was  paid  ?-~lt  was  made  long  after :  I  did  nol 
know  when  the  bond  waa  paid :  when  the 
papers  were  called  for  by  the  Audawlet,  I  en- 
tered it. 

Did  von  nsake  the  entry  from  the  inspectkm 
of  the  ousUvaise  immediately  after,  or  from  an 
account  in  the  adawlut?— t  saw  it  the  same 
day  I  saw  the  dusta? aise. 

What  did  you  mean  by  the  expression  **  for 
which  we  are  now  paying  the  bond?"-— I  only 
meant  *'  for  which  a  ooim  has  been  paid." 

[Mr.  ElUot  says  one  word  makes  the  dif^ 
ference;  the  difference  is  only  as  between 
•  dixit'  and  dicit.* 

Foreman^  The  entry  ought  to  be  made 
•«  when  the  bond  was  paid."] 

Why,  instead  of  describing  the  bond,  by 
«« the  bond  of  which  Boilakey  Does  had  wrote 
the  particulars,"  yon  did  not  describe  it  by  the 
name  of  the  Persian  bond,  which  hsTing  been 
paid,  must  be  in  their  possession  ?— TlMy  did 
not  shew  me  the  bond :  I  was  dependant  opoii 
them :  they  did  not  shew  me  the  original  bond, 
but  only  the  com  nama :  I  obeyed  their  orders. 

Who  do  yon  mean  by  they  r««-Mohun  Per* 
sand,  Pudmobun  Doss,  and  Gungabissen. 

Were  they  all  there  ? — No,  ftlohun  Peraand 
was  not  present :  1  went  to  ask  him :  he  said, 
Pudmobun  Doss  is  the  bead  man,  go  to  him. 

Do  yon  know  if  Mohun  Persaud  and  Gungap> 
were  ever  acqsainted  with  this  transact- 
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tiM  •!  41m  tee  of  the  Mtry  N-1 
tbojr  luMwofilattlictfiMoftheMitry. 
Did  tbij  mwm  ailer  r-^-Thej  kMvr  aftar- 

'  U$m  MOB  oAcnrwdflf-^Uow  c«d  f  taU 
whcBtliey  koeir  of  itflrair  they  Miiat  hove 
kaowD  itbjr  tha  paper  mtba  dewaaaj  adaw- 

Do  you  koow  whether  OoDgabiaRB,  or  Mo* 
hoo  Penaod,  ever  aaw  this  entry  ki  the  ac- 
GOiinti  f— 1  do  not  know :  1  cao  tell  I  wrote  it ; 
tbaf  M  afact  to  which  I  can  apeak ;  hot  I  ean- 
iiot  ^y  whether  they  read  it  or  no. 

Did  yoa  ever  tell  them,  or  either  of  them, 
about  the  entry  ?•— I  did  iof»rm  them  of  it: 
Phdmohao  Dam  waa  privy  to  all  aeeaoola  and 
papers  of  the  deoeaaed :  Qengabiaaeii  aad  Mo- 
han Peraand  were  not  aoqoamted  with  the  ao- 


Do  yoo  mean  yen  aaidbeth,  or  either,  and 
Why  ahoold  not  I  have  told  them  P 
thevaaid  the  papera  were  wanted  inadawlet, 
and  told  me  to  draw  them  up. 

What  did  you  aay  in  particular  f— I  went 
and  lofonned  them  I  had  entered  the  acoounia 
aa  they  desired,  and  that  they  were  ready  for 
the  adawlet.  When  Bollakey  Dear  died,  Mo- 
hun  Persaud  and  Pndmohun  Doaa  tranaacted 
all  tlie  bnsinem:  Gungabissen  is  in  reality 
maater :  Mohun  Persaud  and  Pudmohun  Don 
at  drat  agreed  on  the  acoonnts  that  were  to  be 
cent  to  the  Adawlet.  Afterwards  Mohun  Per- 
aaud  wonid  not  agree.  Pudmohun  aigned.  it 
alpne,  andit  was  aent  into  the  Adawlet 

Do  yoo  know  of  their  signing  more  than  one 
neooualP— Yeateiday,  when  I  kiokedover  the 
papers,  I  aaw  a  paper  aimd  by  them  both ; 
iherefiMre  ther»niusi  have  been  two. 

In  the  aoeonnt  you  aaw  the  other  day,  wpa 
there  any  mention  of  these  acconnta  ?— There 
is  no  aoeeirat  in  that  paper  of  the  bond. 

What  did  they  aay  whan  you  told  them  ki 
the  entriesr— When  I  first  teformcd  Bfehon 
Persaud  and  Onngabiaseo  of  enleiinglheoe  ac- 
ee«nta>  they  aaid  nothing :  after  that,  Mohun 
Peraand  settled  the  necounta  of  Gossein,  and 


they  jomlly  gave  n  promissory  note  in  the  ae- 
eeontao  aaltled,  and  paid  him  the  whale  hot  16 
or  t^jOOO  rvipcce,  and  toU  him  tber  wonId  pay 
him  the  balance :  after  Mobun  Peraaud  told 
Gaaaein  to  receive  the  money  from  Pndmohun 
Dom  :  the  amount  of  the  waa  about 

3a  or  Sa^onOrnpeca ;  bvt  afterwards,  Pudmo- 
hnn  Doaa  aaid  to  him,  I  have  not  money,  hut 
em-otanding  batanom  which  I  have  not  receiv- 
ed, dne  to  the  ealate,  which  I  ahali  foceire: 
lor  the  auma  wfaseh  baive  alteady  been  paid  to 
dilicsent  people,  yea  will  demand  reccipta :  H 
vou  will  atay ,  1  will  pay  yea  wbatefer  suns  the 
balance  ansountslo:  Pudasobon  Dosa^  Mohmi 
Paasand,  and  Gungabisaan  sepapaled,  and  God 
knows  what  they  said  adW ;  Mehnn  Persaud 
dnd  Ooagabiasen  compbioed  againat  Pudmo- 
hOft  Doss,  and  then  all  the  papers  weie  brought 
to  the  AdawlH:  Ibaae  three  people,  Gosaein, 
Qongalnaaen,  and  Mohun  Pbrsaud,  joined  to- 
I  to  lamphiiH  ^  hut  eniy  Goa^ 


:  GessemPs  naam  h  Briljio 
Ibi§bea  Gee:  I  do  not  say  exactly  wbs  ewa- 
phoned  with  Adawlet;  that  wiH  appear  kj the 
proceedings* 

What  diataaee  of  time,  aa  near  as  yoo  cm  f«i 
collect,  between  making  entries  in  Boltakcy 
Doas'sbookaandthe  eompbiatmtheAdiwIetf 
—1  made  the  entrica  aboot  four  yean  aadi 
half  ago,  aa  nearly  aa  I  con  remember. 

[Mr.  Farrer  produceaan  office  copy  oflbe 
eiecutora  aooovnta,  delivered  in  by  Padmobiiii, 
filed  the  let  of  October,  1774.] 

Can  y 00  be  ceitaui  that  it  is  abent  fear  yon 
and  n  half  ago? — I  believe  it  is,  but  eiSMt 
apeak  preeiaely. 

Can  you  apeak  to  half  a  jrearP— I  beliereit 
waa  fonr  yeara  ago,  but  wiH  not  swesr  lo  & 
paper  that  haa  no  Me  to  it:  there  woo  <lateli 
the  entry,  I  cannot  be  any  waya  certaiD. 

Will  you  swear  itwas  more  than  three  yctn? 
—If  I  thoqght  1  aliouldbeqoeslioBedby  wk 
gentlemen  ae  yov,  I  wooUl  have  wrote  dm 
what  I  waa  to  aay:  I  can  eweartotbic,TbaiI 
firat  entered  thna  account  a  IMtle  time  aTter  the 
acconnta  came  into  the  Adawlet:  by  s  bob 
time,  I  mean  hvo  or  three  monlha,  er  my 
thing  under  a  twelvemoath. 

Are  there  aay  aiticleB  witheot  ?— Yes, )  m 
ebtfw  yoa  fifty. 

Do  you  know  of  any  ebieetiea  made  by  ll»- 
hun  Persaud  and  Gungabnnen,  at  the  wee  tf 
your  writing  the  acconnta,  to  the  tioM  ibey 
were  delivered  in?->^I  do  not  know  wldte 
they  were  diapleaaed  or  no ;  I  knew  tbev  woe 
In  eonneel  with  Geaaein,  who  after  wawhw 
^ncd;  batwhnt  theur  eomiael  wm  Ideod 
know. 

Were  yen  ever  with  fiellnkey  Dess  aldn 
•nnwN-lwas. 

How  long  ago  P— About  ten  years  s^ 

When  yen  were  with  him,  do  yon  kaow  isy 
thing  efUabeiiy  phmderedP-.i  faavetehie 
said  that  he  waa  pkindared  at  Bene  of  cmy 
thing.  . 

Tell  as  near  aa  yon  can  the  partieolmii 
what  he  loot  P— Alittle  trunk  of  private  pe^ 
which  he  never  ahowed  to  any  bedy :  bow  as 
I  remember  what  was  taken  from  biro  ?  bii 
tents  were  taken ;  nothing  was  left  hiin  bethif 
jamma.  , 

Do  you  know  of  bis  having  jewde  s(  w 
time  P— He  waa  not  plundered  ofany  jewebd 
Buxar:  1  have  heard  that  at  Mnxsdsfwl  be 
lost  a  small  quantity  of  jeweb  mortgsged  n 
him:  I  was  not  there  myself. 

How  loiig  since  did  you  bear  it,  sad  fien 
whom  P- -The  Gomastab  wfio  hadahsoooM 
ftem  Mnkadhvaa  dming  the  taonMes,  esne 
in  to  Bollakey  Dom,  and  informed  him  of  it'*  1 
waa  pteaent  when  the  Oemaatshasid  they  w«* 


What  qMMtity  did  he  aay,  and  whesepiv- 
perty  P«>-ib very  aamll  qmmtity, nDtsbeve  t« 
9,000  mpaea  werCh.  A  Idhroff  at  Maisdsfii 
had  taken  a  email  quantity  of  money  fl«* 
B(dhdceyD6m,nadpledge4iheeejCweh.  . 

Do  you  know  of  Balakey  Dms's  hiii« 
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been  plandered  of  any  jewels  at  any  other 
time? — I  have  heard  of  oo  other  jewels :  1 
have  told  you  all  I  know  ahotit  iewels :  1  ne?er 
heard  any  word  of  his  being  pi uodered  of  any 
other  jewels. 

Du  you  know  of  any  nnoney  being' reoo?ered 
by  means  of  Maba  Rajah  N  undocomar  from 
tue  Company  for  any  person  ?—Pudmohuo 
Doss  used  always  to  attend  at  Mr.  Verelst's 
with  Ma  ha  Rajah  Nundocomar:  when  the  go« 
Ternor  was  going  to  Europie,  he  was  at  Bel- 
videre :  Pudmobun  Doss  went  with  Maha  Ra- 
jah Nundocomar  to  wait  upon  him,  and  occa- 
sioned the  Company's  bonds  to  be  paid  to  Oun- 
gabissen. 

When  Maba  Rajah  Nundocomar's  accounts 
were  settled,  do  you  know  of  the  balances 
having  been  paid  him? — I  do  not  know  if  the 
balance  ever  was  paid  him  or  not. 

Were  you  present  at  Belvidere  with  these 
persons  and  Mr.  Verelst  ?— I  was  not :  I  knew 
of  their  going  there  for  the  purpose  of  getting 
the  bonds :  1  saw  them  set  out,  and  saw  them 
return. 

Court,  Give  evidence  of  nothing  bnt  what 
you  know  of  yonr  own  knowledge.— ^4.  This  1 
know,  that  a  man  was  sent  to  call  Gungabissen 
and  Pudmohun  Doss :  one  went  in  a  palanquin  : 
the  other  in  a  carriage:  they  brought  Com- 
pany's bi>nds;  tliev  told  me  they  were  going 
to  Belvidere,  that  Maha  Rajah  called  them  to 
go  along  with  him. 

When  they  set  off,  do  you  know  where  they 
were  gointf  ?...They  told  me  they  were  going 
there :  Maha  Rajah  sent  for  them. 

Do  you  know  the  papers  for  which  they 
were  going?-— The  payment  of  the  money 
had  been  daily  expected :  they  went  to  get  the 
Company's  bonds :  Pudmohun  Doss  and  Gun- 
gabiiiaen  said  the  governor  was  going  in  a  few 
days,  and  they  certainly  should  get  the  Com- 
pany's bonds.  Upon  their  return,  they  brought 
the  bonds  and  carried  them  to  the  widow  of 
Bollakey  Doss :  a  few  days  after  the  governor 
went  away. 

S}o  you  know  of  anv  of  these  bonds  being 
paid  to  Maha  Rajah  Nundocomar,  for  a  debt 
due  to  him  by  Bollakey  Doss  ?— The  widow 
of  Bollakey  Doss,  whenthebonds  werebrought^ 
d(*8ired  that  they  might  be  carried  to  Maha 
Rajah  Nundocomar ;  •  because,  she  said,  they 
had  been  obtained  by  his  means :  I  was  pre- 
sent :  I  heard  her  with  my  own  ears :  she  said 
be  had  been  very  generous  to  her,  and  had 
sb^vfn  great  attention:  she  add^d  having  first 
■ettletl  ^ith  him,  she  would  afterwards  settle 
the  other  accounts  of  the  house.  Pod  mob  uq 
]>os8  delivered  an  account  to  Gungabissen: 
Pudmohun  Doss  sitting  down,  ordered  me  to 
vrrite  out  the  account  of  Maha  Rajah  Nundo- 
comar wiili  the  deceased  :  this  was  in  the  pre- 
■eoce  of  the  widow:  they  gave  the  accounts 
to  the  widow  of  Bollakev  Doss ;  a  person  of 
the  name  of  Durhamcnurn,  desired  her  to 
make  lierself  mistress  of  the  business  of  those 
»ccou4ita :  Durhamchura  U>ld  me  80« 


CmrL  You  mutt  not  mention  what  Dar« 
hamchurn  told  you. 

Did  you  see  the  widow? — I  did  see  her. 

Did  she  seem  pleased  or  displeased  with  tha 
accounts? — 1  cannot  tell  whether  she  was 
pleased  or  no. 

Did  she  read  the  accounts  hertelf?— Sha 
oould  not  read :  Pudmohun  Doss  might  havo 
explained  it  to  her. 

Where  is  the  widow  now  ?- -She  is  at  Be* 
nares. 

How  long  has  she  been  at  Benares  ?— About   ' 
a  month  or  two  after  receiving  the  Company's 
bonds,  she  went  there :   Pudmohun  Doss  ac- 
companied her  part  of  the  way. 

Is  Benares  within  the  jurisdiction  of  the 
Court?— No. 

[The  Counsel  for  the  Prisoner  insisted  upon 
giving  parole  evidence  of  the  contents  of  the 
account  given  to  her. — Mr.  Justice  Lemaitre 
objected,  that  such  evidence  could  not  be  ad-  . 
muted,  as  no  proof  was  produced,  to  shew  that 
any  endeaTours  were  made  for  the  attendance 
of  the  widow,  or  the  original  papers  in  her 
possession ;  to  which  objection  the  Court  ac- 
ceded, but  allowed  the  evidence  in  favour  t>f  the  , 
Prisoner.] 

Was  there  any  mention  in  that  account  of 
the  bond  ?— There  was  no  mention  made  of 
this  bond  in  that  paper :  it  was  only  agrosssum. 

What  was  it  an  account  of  ?— It  was  not 
an  account,  it  was  only  a  fird»  containing  an 
account  of  money  received  from  the  Company » 
which  was  obtaiued  by  means  of  Maha  Rajah 
Nondooomar:  there  is  an  account  of  the  dif- 
ferent sums  due  to  the  creditors,  and  a  balance 
of  00,000  rupees. 

Was  it  after  paying  Maha  Rajah  his  demand  P 
—After  {laying  all  the  creditors,  that  baUnce 
remained  due. 

Do  you  mean  that  Maha  Rajah's  account 
was  included  in  it?*— Yes. 

Do  you  know  of  Bollakey  Doss's  bein^  oon« 
fined  in  prison  ?-— He  was   confined  in   the  ' 
Court  of  Cutcherry  one  night  and  one  day : 
when  the  summons  was  issued  against  him,  ne 
went  to  Chandernagore. 

Do  you  know  any  thing  of  the  death  of 
Bollakej^Doss?— He  arrived  the  1st  day  of 
Assen,  six  or  seven  years  ago;  Bollakey  Dose 
was  then  verv  sick :  Maha  Rajah  came  to  his 
boose  to  see  him  about  three  or  four  days  after 
his  arrival :  Bollakey  Doss's  wife  and  daughter, 
Pudmohun  Does,  and  many  other  people;  and 
1  likewise  was  there.  Bollakev  Does  said  to 
Maha  R^ah,  '*  Here  is  my  wife  and  daughter, 
aod  Pudmohun  Doss ;  I  recommend  them  to 
your  care,  and  I  wish  you  to  behave  to  them 
as  you  have  behaved  to  me ;  Pudmohun  D<ms 
has  the.maAagement  of  all  my  business  of 
whatever  nature,  I  recommend  him  to  you."  I 
then  went  away  to  my  own  house  to  eat. 

When  did  Bollakey  Doss  die?— He  died  on 
the  nth  of  Assen. 

Did  Bollakev  Doss  understand  Persian?— 
He  could  neither  read  nor  write  it  i  nor  do  I 
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know  whether  he  iiodentood  it:  be  went  to 
the  Durbar  ;  what  he  spoke  there  1  know  not. 
Had  Bollakev  Doss  a  Persian  seal? — He 
had  one;  but  I  do  not  know  that  I  shoaM  be 
able  to  know  it  if  I  saw  it. 

Cro9»-EjfamituUimh 

In  what  lang^iia^e  did  Eollakey  Doss  gene* 
rally 4I0  bis  business  ?-— Bollakey  Doss  never 
executed  any  Persian  bonds  in  my  preeence; 
he  had  Persian  writers;  w^iaterer  ne  did  in 
that  way,  must  have  been  with  them  :  I  can 
answer  to  any  of  his  Naip'ee  bosineas. 

Were  you  with  Boltakey  Boss  in  1179  f 
[Bengal  y  ear.]— Whipn  he  first  arrived  here,  1 
Went  to  Benares  to  a  marriage :  1  came  to  Cal- 
cutta with  Bollakey  Doss :  some  months  after 
1  went  to  Benarea,  1  ataid  there  a  jfaart  and 
then  came  back. 

Were  yon  at  Calcatta  the  year  in  which  the 
bond  was  executed?— I  do  not  know  whether 
I  was,  or  was  not ;  I  can  find  out  by  the  booksi 
when  1  came,  [looked  at  books]  1  arrived  the 
:i8t  of  Srawon,  18SS.  [Nagree  ara,] 

How  long  did  yoo  stay  in  Calcutta  before 
yon  went  to  Benares  ?-- *Foor  or  five  montba. 

Had  Bollakey  Doss  any  Mnnshy? — He 
bad  a  Munshy  called  Balkopen ;  he  had  alao. 
a  Vakeel  called  Seillabut 

Do  you  know  what  is  become  of  Balkopen  f 
—1  understood  be  died  at  Jaggemant. 

Where  did  Seillabut  die  P— In  Calcutta. 

lYhere  did  Bollakey  Don  five  in  CalcotraP 
•—Baboo  Hazzreymnll  gave  him  his  house  in 
the  Burra  Buzar :  he  lived  there. 

Had  Bollakey  Doss  another  house?— Bol- 
lakey Doss  had  a  house  at  Moxadabad; 
when  he  was  a  little  man,  he  waa  in  buslnea 
with  Durramchundy  and  Riasenchund,  the 
fiither  of  Diachund :  the  business  was  carried 
on  in  that  house ;  it  was  a  great  while  ago ; 
it  was  before  any  thing  yoo  have  heard ;  when 
be  became  a  great  man,  and  had  the  business 
of  Cossim  Ally,  he  bought  a  house  at  Muxa- 
dabad,  of  Durramcbund,  where  he  aettled  tbe 
accounts  with  Kissencbund  and  Durramchnad ; 
the  house  was  not  his  own  before  he  aett'ed 
with  them. 

Waa  it  a  house  of  much  bosinessP — All 
tbe  world,  at  that  time,  knew  that  to  be  a  house 
of  Bollakey  Doss's:  it  waa  a  bouse  of  much 
business. 

Do  you  know  whether  he  kept  jeweb,  or 
other  valuable  effects  there  P— -I  only  know  of 
his  having  some  money,  and  thoae  jewela  I 
mentioned :  I  know  of  no  others. 

Do  yon  know  Roy  Jaggemaut  Jew  f  —  I  do 
not. 

Where  are  the  aeoeants  of  that  houae  P— I 
know  nothing  of  the  accounts  of  that  house. 

Do  you  believe  that  jewels  to  a  very  great 
•mount  could  have  been  taken  from  that  hooae 
without  your  hearing  of  it? — I  must  have 
known  of  it,  in  case  any  jewels  to  a  great 
Amount  had  been  plundered ;  a  thouaasd  people 
must  have  known  it. 

Didyoseveraee  Bollakey  Does  pot  a  chop 
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or  aeal  to  any  bond  ?— If  he  eieented  afty  pa^ 
per  of  tbia  kind,  bia  Monahy  wooM  have 
Known  it. 

Have  yea  any  paper  of  Bollakej  I>eaB^ 
writing  P — I  have  not 

'  Do  yoo  know  any  peraon  in  Caleoila  that  is 
acquainted  with  tbe  haod-writiog  ef  Ua 
Munshy  P —  I  do  not. 

How  long  did  be  live  with  bim?-*f  can 
shew  how  long  he  lived  with  him  by  my  hoeks. 


Have  you  any  paper  of  hia  writiiv  f — No. 

Do  yoo  know  any  body  that  haa  N— No,  I  do 
not  ondersUnd  Persian,  and  tkeralbro  did  Ml 
trooMe  myself  whb  bn  band-writinf  • 

Do  you  know  whether  there  are  any  of  thai 
Mnnahy's  writing  among  tbe  papers  f — No. 

Did  yon  ever  know  Bollakey  Dooa  vive  a 
Persian  bond  ?«-Wbeo  Bollakey  Dooa,  10  the 
course  of  boamess.  gave  unj  booda,  ho  ( 
a  writer  to  write  them  in  iHaj 
them  with  his  own  hand. 

Do  jrou  rannnber,  hi  the  whole  coim  sf 
bis  business,  hia  ever  ^ving  a  FsniaB  hood  f— 
I  do  not  remember ;  if  any  thing  of  thaA  asrt 
paased  iBPevsian«  it  must  have  been  in  the  Per- 
aian  office :  1  never  waa  present  when  ho  caB> 
noted  any  Persian  bond. 

If  any'  bond  had  been  given  in  Paraian,  nmit 
net  vou  have  known  it,  le  have  entered  ii  in  tbe 
books P—The  aoeooata  were  regylariy  kept; 
but  if  a  bond  was  givett»  I  do  not  know  whe> 
ther  it  was  particularly  specified:  hnt  if  the 
bond  came  to  be  paid,  it  wouM  be  paid  if  regn« 
larly  executed. 

Was  ever  a  Persian  bond  brooght  joa  to  be 
paid  P — 1  never  saw  any  Persian  bond  of  Boi- 
iakey  Doaa's. 

How  came  you  not  to  mention  the  hond  in  the 
account  ? — If  fdy  master  reoeived  an^  mtamewt 
and  gave  a  bond,  I  entered  die  reoeipl  of  the 
itiooey,  but  did  not  enter  the  bond  inio  the 
book  till  it  waa  paid. 

Do  yoo  believe,  that  if  a  bond  ftr  00  kme  a 
sum  had  been  given  by  Bollakey  Deaa,  sibeat 
eight  or  nine  daya  after  he  came  frooi  Benares. 
you  should  not  have  known  it  P — When  I  first 
came  to  Calcutu,  I  roved  about  tho  town  t» 
see  every  thing  I  could  aee.   I  do  nol  know. 

How  could  the  accounts  be  rrgnlarty  kept, 
or  BolUkey  Does  know  what  be  waa  woKh,  if 
only  tbe  money  reoeived,  and  not  the  bond,  was 
entered  P-^He  may,  or  may  not  mention  the 
bond,  without  being  irregular. 

Suppose  a  Persian  bond  ia  brought  to  your 
master  to  be  paid ;  he  orders  yon  to  poy  it: 
how  would  you  enter  that  in  tlM  heofca?— 
Accordfaig  to  the  ordera  of  my  maaaar:  if 
be  simply  bid  ase  pay  1,000  ropeeay  I  shooU: 
if  he  ordered  me  to  take  notice  of  it,  I  abonU: 
I  shouhl  search  tbe  debit  aide  of  my  mnaanr's 
account,  and  ace  if  I  oooM  find  each  nn  ae« 
count. 

If  money  b  paid  In,  and  a  bond  given,  do  yon 
make  no  memorandum  of  tiie  bond  ?— 1 1 
no  memorandnm  i  if  mooejria  first  1 
afterwarda  asked  for '  **=-  -^--^— ^ 
and  the  aniwerhi, 


1$  if  money  la  first  paid  hi,  aad 
ifori  ifitiadealredtobekept, 
b,  that  then  U  mnnhn  ifan 
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^•BdahMdfiTin;  I  tboold  not  enter 
that  last  traonction. 

I>o  not  Nagrae  nwrobMits  eoter 
tfaair  books  ?-^nit  do,  and  Moie  not 

Do    Namo  mercbants  erer  gi? o  P< 
bonds  ?~-Naffrae  sMrchaota  of  rank  0iay  giro 
Persian  boodit 

rBond  shewn  him.]  Can  yon  toll  which  ia 
BiAlakoy  Doai'a  aeal  r~-I  cannot  toil  which  ia 
tbeseal;  1  aee  arala  I  do  not  know. 

Did  joo  know  Bollakey  Dots'a  aoal  ?— f  aee 
seals  X  do  not  know ;  it  waa  round  ailver  aat  in 
gpold :  all  I  know  of  it  ia,  it  waa  round  aiWeraet 
in  gold. 

Do  yoQ  know  if  it  ia  either  of  thoae  on  the 
bond  ?— 1  know  it  ia  not  one  of  the  aqoara 
onea;  the  other  it  may  be. 

Where  did  Bollakey  Doaa  keep  the  aeal  ?— 
When  Bolbkey  Dom  waa  with  the  Nabob,  bo 
wore  the  aeal  on  hiafin||«r:  when  he  came  to 
Calcutta^  hek^itinhiainkaUnd*. 

Uavo  vou  often  eeeo  the  aeal  of  Bollakey 
Doea  on  bia  finger  P— 1  hafo  often  aeen  it,  but 
I  aboold  not  know  it. 

Did  not  von  frequently  aee  him  pot  it  to  the 
entaide  of  letlera?— When  he  need  to  write  to 
the  Nabob,  and  great  ^ple,  he  oaed  to  put  hie 
aeal  to  the  letter:  I  hafeaeen  him. 

You  hear  that  there  are  several  witneasea, 
that  ha?e  seen  the  seal  of  other  people  two  or 
three  timea  upon  their  fingers,  that  are  able  to 
awear  to  the  impreaaiona ;  cannot  you  recollect, 
that  have  aeen  it  so  much  ofteuerP — ^They 
have  eicoeUeut  piemoriea;  1  am  not  blessed 
with  auch  a  one. 

Waa  Pudmohun  Doea  any  natural  relation 
of  Bollakey  Ooaar— No:  nor  was  he  of  the 
same  caat;  but  he  had  a  very  great  liking  to 
him  ;  if  be  ploaaed,  he  might  make  use  of  a 
lack  of  riipeea:  Podmobnn  Dose  waa  another 
BoUakey  Doea. 

Waa  he  bia  adopted  eon?*— He  called  him 
hie  eon,  but  he  waa  not  bia  adopted  son. 

[Sheer  UllaCawn,  and  Nuzzer  o  Dien,  two 
Munahiea,  being  called  open  b^  the  Court  ^to 
compere  accurately  the  original  bond  with 
the  bond  hnd  in  the  indictment,  having  com- 
pared the  aame,  are  awom.] 
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Nttuer  0  Dien  examined. 

Bid  you  read  the  original  bond,  word  by 
word,  while  Sheer  Ulla  Cawn  teed  the  several 
parts  of  the  industment  wherein  it  ia  recited  P— 
I  did. 

Is  the  bond  the  aame  in  all  reapeeta,  and  in 
every  part  ae  that  laid  in  the  bdictmentP— 
There  u  some  variance. 

Sheer  UUa  Cawn  examined. 

Did  you  read  What  waa  in  the  record  acoo- 
nielyP^Idid. 

Is  there  any  variance  P--On  the  record  there 
ere  two  marks  under  the  word  '*  nittan  wadia- 
teer:'*  in  the  original,  there  are  no  such 
marks. 

Mr.  EUkU  emnined. 
,  What  are  those  marks  P— They  aie  merely 
dats,eallednochkta. 


Are  those  doU  material?— I  take  h  they  are 
not.  Persian  papera  are  wrote  aometimes  with 
them,  and  aometimea  without  them :  if  the 
omission  or  insertion  of  thoee  dots  waa  to  be 
deemed  a  misuke,  there  would  always  be  at 
leest  eo  mistakea  in  every  10  lines  of  Persian. 

Are  they  understood  to  be  material  P— They 
never  are  ao  understood :  nor  is  the  Persian 
language  ever  wrote  with  that  accuracy. 

DonH  the  insertion  of  the  nochkts,  make  the 
diatiootion  of  singular  and  plural  in  this  case  P 
—They  do. 

Is  it  the  cuatom  in  Persian  to  speak  ofevery 
body,  even  yooraelf,  in  the  pliira)  number  P-  -I 
think  it  ia :  1  muat  oorreet  myself  aa  to  speak- 
ingof  one'a  aelf ;  I  am  not  ao  dear  as  to  that. 

l>oea  thia  variance  run  through  all  the 
cenntaP-^No. 

To  which  count  doea  it  apply  P— To  the  fifth 
only. 

What  ia  the  fifth  count  forP— For  forging, 
with  an  Intent  to  defraud  Bollakey  Doss. 

To  Munthy.  Is  there  any  other  variance  f 
— il.  Tbe  words,  *'  nocklie  tamaaook"  (i/e« 
copy  of  bond)  are  wrote  in  Persian,  on  the  top, 
in  every  count. 

[TbeCoonsel  lor  the  Prisoner  insistefd  on 
this  being  a  material  variance ;  but  the  Court 
over-mlra  the  objection,  thinking  It  to  be  no 
more  than  a  repetition  in  Persian,  that  it  waa 
tbe  tenor  of  tbe  bond,  and  not  meant  to  be  laid 
aa  any  part  of  the  bond.] 

Mr.  Driver  examined. 
Whom  were  the  bonds  and  other  papera  be* 
longiug  to  Bbllak«>y  Dosa'a  estate  delivered  toP 
—To  Go ' 


Bf  r.  Sealyf  late  Register  of  the  Mayor's  Court^ 
examined. 
Do  yon  know  of  any  application,  either  to 
this  court  or  to  the  mayor's  court,  to  get  tlie 
papera  out  of  the  Regiater's  bands  P-*There 
waa  an  aaplication  made  to  the  Mayor's  court 
by  Mr.  Driver  for  these  papera,  and  rejected. 

Tbe  Foreman  of  the  Grand  Jury,  who  bad 
been  one  of  the  aldermen,  and  served  the  office 
of  mayor,  desired  that  tbe  records  of  tbe 
nrayor's  court  might  be  produced ;  they  were 
prodnced  accordingly  by  Mr.  M'Veagb,  tbe 
keeper  of  tbe  records  of  this  court,  and  the  so* 
veral  extracts,  herein  after  mentioned,  were 
had  at  his  desire,  for  the  purpose  of  proving, 
that  Gungaliissen  had  ever  been  treated  in  the 
proceedinga  of  the  mayor's  court  as  a  weak 
man,  incapable  of  transactiog  bis  own  business. 

"  On  the  8th  of  November,  1769,  a  motion 
was  made  and  agreed  to,  that  tbe  wiH  of  BoU 
lakey  Doea  should  be  deposited  in  the  court. 

**  Idtb  November,  1770.  A  citation  issued, 
for  the  executors  to  bring  in  their  accounts,  to« 
gather  with  the  balance  of  the  estate,  and  to  da* 
poait  the  same  in  tbe  Company's  cash. 

**  1st  October,  1771.  It  being  suggested  to 
the  court,  thel  Pudmohun  Dosa  had  conveyed 
away  aeveral  hooka  and  papers  belonging  to  ths 
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estate  of  Bollakey  Dom  ;  the  court  ordered, 
that  PudiDohuD  Uosa  ahoald  deliver,  or  deposit 
ID  the  re^stry  of  the  court^  all  such  books, 
papers,  and  Touchers,  toncbiog,  or  any  way 
relating  to  the  accounts  of  the  estate  of  Bolla- 
key  Doss,  deceased ;  and  that  the  said  Pud- 
mohoa  Doss  shall  be  permitted  to  attend  his 
own  affairs,  under  the  custody  of  proper 
sheriff's  peons,  until  the  said  accounts  are  care- 
fully examined. 

**  14th  January,  1773.  '  Ghosaine  by  his  at- 
torney, William  Magee,  informed  the  court, 
that  Podmohun  Doss,  one  of  the  executors  of 
the  last  will  and  testament  of  Bollakey  Doss, 
was  lately  dead,  and  that  Gunj^abissen  and  bis 
brother  Hingoo  Lollan,  who  is  at  Patna,  are 
the  remaiiiinff  executors ;  and  that  Guogabis  - 
sen  is  incapable  of  taking  charge  of  the  affairs 
of  the  said  Bollakey  Doss.  Ordered,  that  Wil- 
liam Magee,  register  of  tliis  court,  shall  forth- 
with  take  charge  of  the  books  and  papers  of  the 
estate  of  the  said  Bollakey  Doss,  deceased,  and 
settle  the  same,  and  report  to  this  court  a  true 
•etflement  thereof. 

.  •<  January  31st,  1773.  Ordered,  that  a  cita- 
tion shall  issue  against  Bridjoo  Rotoon  Doss, 
Kebolram  Ponda,  and  Guhgabosa,  requiring 
them  to  be,  and  appear  before  the  court,  oo 
Tuesday  next,  to  shew  cause,  if  Ihey  have  any, 
nrhy  they  should  not  deliver  over  unto  Mr. 
William  Magee,  register  of  this  court,  the 
books,  papers  of  accounts  and  others,  belong- 
ing to  the  estate  of  Bollakey  Doss,  deceased, 
conformable  to  the  order  of  this  court  of  the 
14th  instant. 

"  January  the  S8tb,  1778.  The  sheriff's 
officers  returned  the  citation  against  Bridjoo 
Rotoon  Doss,  Kebolram  Pqnda  and  Gonga 
Bose  executed. 

"  Whereas  Pudmohun  Doss,  one  of  the  exe- 
cutors or  trustees  of  Bollakey  Doss,  deceased, 
oo  the  1st  day  of  October  last,  was  ordered  to 
deposit  in  the  registry  of  this  court,  all  the 
books,  and  papers  of  accounts  belonging  to  the 
estate  of  the  said  Bollakey  Doss,  deceased ;  in 
consequence  whereof,  the  said  books  and  pa- 
pers were  deposited  in  a  room  of  the  house  of 
the  said  Pudmohun  Doss,  in  order  to  be  perus- 
ed and  examined,  which  room  was  secured 
vith  two  locks;  th^key  of  one  of  which  locks 
was  in  the  possession  of  Balgoviu,  and  the  other 
in  the  care  of  the  said  Pudmohun  Doss's  peo- 
ple. Balgovin  this  day  appearing  in  ^  cdurt 
upon  oath,  declared,  that  one  day,  when  be 
went  up  to  the  said  room,  he  found  the  door 
had  been  opened,  and  that  his  lock,  together 
with  a  knot  he  had  tied  upon  it,  had  been  open- 
ed, and  on  going  into  the  room,  be  found  that 
the  greatest  part  of  the  papers  were  taken 
away,  together  with  some  other  things  of  value. 
That  upon  making  an  exclamation,  and 
threatenmff  ia  come  to  court  to  complain, 
one  Kebolram  Ponda,  then  in  the  house,  re- 
quested him  to  be  quiet,  and  not  to  go  to  com- 
plain to  the  court,  but  go  and  speak  to  the 
widow ;  and  soon  after  Mohun  Persaud  came 
iiii  when  he  and  the  aaid  Kebolnun  Pooda  went 


near  the  widow,  and  spoke  to  her  aomethin^ 
which  he  this  deponent  could  not  bear,  as  be 
stood  at  some  distance  from  them ;  and  soon 
after  Mohun  Persaud,  and  the  said  K^Mlram 
Ponda  came  to  the  place  where  be  was.  and 
begged  him  not  to  expose  her,  and  that  she 
would  deliver  up  all  such  papers  as  remained 
in  her  possession,  and  accordingly  the  said  Ke- 
bolram Ponda  went  and  dug  the  gronnd  in  the 
compound,  and  got  some  books  and  papers  oat 
of  it,  and  delivered  the  same  to  this  deponent, 
which  he  put  into  a  chest,  and  locked  un :  and 
whereas  the  said  Pudmohun  Doss  baring 
lately  departed  this  life  intestate,  and  no  one 
having  yet  petitioned  this  court  ibr  letters  of  ad- 
ministration of  the  estate  of  the  said  Podmohiia 
Doss,  deceased : 

'*  Ordered,  that  public  notices  be  affixed,  at 
public  places  of  this  town,  notif^in^,  that,  if 
some  nerson  or  persons  do  not  within  14  days 
from  this  day,  petition  the  court  for  lettera  of 
administration  of  the  said  Pudmohun  Doss, 
deceased,  the  Court  shall  appoint  a  proper  per- 
son to  take  charge  thereof. 

«*  July  3nd  1771.  It  was  ordered,  that  the 
papers  of  Pudmohun  Doss  should  be  separated 
ft-om  those  of  Bollakey  Doss. 

<<  This  order  was  not  carried  into  execntiony 
till  the  «7th  April,  1773. 

"  25th  Macch,  1774.  Mr.  Drtwr,  attorney 
for  Gungabissen,  read  a  petition  from  him, 
stating,  that  hy  the  order  of  the  court  all  the 
papers  belonging  to  the  estate  of  Bollakey 
Doss,  were  deposited  in  the  court,  among 
which  were  98  bonds,  receipts,  and  voncbers; 
that  be  had  commenced  snits  io  the  Dewannee 
Adawlet ;  and  wanted  the  said  bonds,  reeeipis, 
and  other  vouchers,  in  order  to  establish  the 
same:  and  pray  incr,  that  they  may  be  delivered 
to  him,  giving  the  usual  receipt  for  the  aame. 

**  The  court  deferred  the  consideration  of  the 
said  petition  till  next  court  day. 

<*  Ordered,  that  au  officer  of  the  said  Dewan- 
nee Adawlet  be  permitted  to  attend  at  the  regis- 
ter's office,  to  inspect  the  books,  papers,  sad 
vouchers  aforesaid. 

"25thdayof  January,  1775.  Mr.  Pirrrw, 
advocate  iiir  Gungabissen,  survif  ing  executor 
of  Bollakey  Doss,  deceased,  moves,  that  two 
chests,  containhig  papers,  accounts, and  vouch- 
ers, relative  to  the  accounts  of  the  esute  of  the 
said  Bollakey  Doss,  deceased ;  and  also  Sd 
bonds  and  receipts,  belonging  to  the  said  es- 
tate, which  were  deposited  in  the  registry  of 
the  late  mayor's  court,  at  the  insUnce  of  Wil- 
liam Magee,  who  was  constituted  attorney  of 
Bridjoo  Seer  Goshain,  a  legatee  named  in  tbe 
will  of  the  said  deceased,  may  be  delivered  to 
the  said  Gungabissen. 

«*  Ordered,  that  the  register  do  look  into  the 
proceedings  of  the  late  mayor's  court  relative  to 
the  above  papers,  accounts  and  voucbera ;  and 
inform  the  court  thereof,  on  Monday  next  tbe 
SOtb  instant. 

«» January  SO,  1775.  Mr.  Fnrrtr^  advocate 
Ibr  Gungabissen,  surviving  executor  of  Bol- 
bkey  Doss,  deoeasedi  moves,  That  twocbcrts, 
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containing  ptpera,  aoooaots  and  Touchers,  re- 
JatiTe  to  the  accounts  of  the  estate  of  the  said 
BoUakey  Doss,  deceased,  and  also  tweoty- 
cigfbt  bonds  and  receipts  belonging  to  the  said 
estate,  which  were  deposited  in  theYegistry  of 
the  late  nsayor's  court,  as  mentioned  to  this 
court,  on  the  2Mh  instant,  may  be  delivered  to 
the  said  Gungabissen, 

**  Mr.  £rtjr,  advocate  for  Seebnaut  Doss  and 
LAuchnaon  Doss,  administrators  of  Podroohun 
Doss,  deceased,  who  was  one  of  the  executors 
of  the  said  Bollakey  Doss,  deceased,  objects 
thereto. 

**  it  is  brdered.  That  the  Register  do,  in 
presence,  and  with  the  assistance  of  Huzzere- 
niaul  Baboo,  and  Cossensut  Baboo,  both  of 
Calcutta,  examtne  the  said  papers,  accounts, 
and  vouchers,  bonds  and  receipts ;  and  separate 
such  as  appear  to  belong  to  the  estate  of  the 
said  Bollalcey  Doss,  deceased,  from  those  which 
appear  to  belong  to  the  estate  of  the  said  Pud- 
tnohun  Doss,  deceased  ;  aud  that  he  do  deliver 
the  former  unto  the  said  Gungabissen,  and  the 
latter  nnto  the  said  Seebnaut  Doss. 

"  March  24,  1775.  Mr.  Farrer,  advocate 
for  Gungabissen,  surviving  executor  of  Bolla- 
key Doss,  deceased,  moves.  That  two  chests 
containine  papers,  accounts  and  vouchers,  re- 
lative to  tne  accounts  of  the  estate  of  the  said 
Bollakey  Doss,  deceased ;  and  also  28  bonds 
and  receipts  belonging  to  the  said  estate,  which 
were  deposited  in  the  registry  of  the  late 
mayor's  court,  may  be  delivered  to  the  said 
Gungabissen ;  they  not  having  yet  been  exa- 
mine, pursuant  lo  the  order  of  this  Court,  of 
the  30th  day  of  January  last,  owing  to  Cossi- 
naut  Baboo'a  not  attending. 

*'  Mr.  Brix^  advocate  for  Seebnaut  Doss  and 
Lauchmon  Doss,  administrators  of  Pudmohun 
Doss,  deceased,  who  was  one  of  the  executors 
of  the  said  Bollakey  Doss,  deceased,  objects 
thereto. 

'*  It  is  peremptorily  ordered,  That  the  Re- 
gister do,  in  presence,  and  with  the  assistance 
of  Huzzermaul  Baboo,  and  the  said  Cossenaot 
Baboo,  in  case  they  both  ^attend,  or  if  one  of 
them  only  attends,  then  in  presence,  and  with 
the  assistance  of  such  one,  examine  the  said 
papers,  accounts,  and  vouchers,  bonds  and  re- 
ceipts ;  and  separate  such  as  appear  to  be* 
long  to  the  estate  of  .the  said  Bollakey  Doss, 
deceased,  from  those  which  appear  to  belong 
to  the  estate  of  the  said  Pudmohun  Doss, 
deceased;  and  that  he  do  deliver  the  former 
unto  the  said  Gungabissen;  and  the  latter, 
unto  the  said  Seebnaut  Doss  and  LAuchmon 
Doss,  administrators  of  the  said  Pudmohun 
Don,  deceased,  within  one  month  from  this 
day ;  and  in  case  neither  of  them,  the  said 
Huzzermaul  Bsboo,  and  Cossensut  Baboo, 
do  attend,  that  the  Register  do  examine,  add 
separate  them  in  the  Iwst  manner  he  can,  and 
deliver  such  of  them  to  the  said  panics  re- 
spectively, as  he  shall  think  right,  within  the 
time  aforesaid.'^ 

Mr.  Sealy  examined. 
Bid  yoV|  in  oQfluw^ueiice  of  the  last  order  of 
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the  Court,  examine  and  separate  the  papers? 
—1  did,  after  having  examined  them  with  and 
without  Cossinaut  and  Huzzermaul,  by  the 
agreement  of  the  parties. 

When  did  you  deliver  the  bonds,  and  the 
other  papers,  relating  to  Bollakey  Doss*s 
estate,  to  Gfungabissen  ? — About  271h  April  last. 

Lauchmon  Dots  examined. 

Did  you  know  Bollakey  Doss  ?— I  knew  . 
Bollakey  Doss  when  I  was  young. 

Did  you  stay  with  Bollakey  Doss? — Yes. 

How  many  years  ? — One  year. 

Have  you  ever  seen  him  execute  any  pa- 
pers F— 1  have  seen  him  sign  and  seal  many 
papers. 

Were  you  his  servant  ? — 1  was. 

Have  you  seen  him  sign  any  papers?— I 
used  to  see  him  sign  Nagree  papers,  and  seal 
Persian.    1  have  seen  him  with  my  own  eyes. 

Have  you  ever  had  a  brother? — I  had  two. 

Was  Pudmohun  Doss  your  brother? — Yes. 

Were  you  his  administrator? — His  affairs 
and  effects  are  in  my  hands. 

Have  you  obtained  an  order  of  Court  to  be 
bis  administrator  ? — I  have. 

Where  is  it  ?— Mr.  Jarret  has  it.  [Letters 
of  administration  produced  to  him  and  Seebnaut 
Doss,  his  father.] 

[Mr.  Jarret  proves  service  of  notice  on  the 
witness,  to  produce  a  Nagree  paper  given  to 
Pudmohun  Doss  by  Maha  Rajaii  Nundocomar, 
when  Mohun  Persaud,  Gungabissen,  and  Pud- 
mohun Doss,  were,  at  his  house,  in  Bollakey 
Doss's  own  writing,  dated  about  the  9tb  of 
Poose.  He  likewise  proves  the  same  notice 
on  Seebnaut  Doss.] 

Seehnaut  Don  examined. 

Have  you  any  paper  belonging  to  your  late 
son  Pudmohun  Doss  ?— 1  was  at  Patna,  when 
he  died.    1  have  never  had  any  of  his  papers. 

Lauchmon  Dos$  examined. 

Have  3fou  any  papers  belonging  to  Pudmo- 
hun Doss? — Both  Pudmohun  Doss's  private 
papers,  and  those  of  Bollakey  Doss  were  in  the 
court  '  Gungabissen  has  taken  away  Bollakey 
Doss's  papers.  Pudmohun  Doss's'  remain 
there.  1  arrived  here  eight  months  after  tie 
death  of  Pudmohun  Doss.  That  paper  was 
not  in  my  possession. 

Have  you  looked  over  the  papers  in  court  f 
— 1  have  not. 

Kissen  Juan  Dou  examined. 

When  you  went  with  Mr.  Sealey,  what  pa- 
pers did  ybu  look  for? — 1  looked  for  a  paper 
wrote  in  Bollaker  Doss's  hand,  signea  b^  Pud- 
mohun Doss,  it  was  a  paperi  in  which  aU 
the  agreement  was  drawn. 

Did  you  look  over  every  paper  ?— 1  looked 
over  every  one  paper,  and  can  swear  it  was 
not  among  them. 

Jury,  Would  not  the  Curra  Nama  have 
been  giVcn  op,  oa  a  bond  giveu  to  pecforn  tl^ 
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w«  nft  down*  hetoqkoutfOiDf  p^pnt:  be6nt 
took  out  two  toeps  that  were  torn  at  the  top: 
be  nid»  1  have  beard  theie  are  in  your  baad- 
writio|f.  I  saiiiy  Give  tbem  ia  ine,  and  I  will 
look  at  ibem.  1  look  them,  looked  at  tbco, 
and  said.  They  are  not  my  hand-writioff.  He 
8aid»  You  were  before  a  lerrant  of  Blabi  Rt- 
jab ;  I  have  beard  tbey  were  of  yoor  buid- 
writiniT :  t  Mid,  Tbey  are  not  of  my  btad- 
writing ;  if  tbey  were,  I  would  tell  yon.  After 
that  be  look  out  a  bond  (tamasook)  and  nid,  I 
have  also  beard  this  waa  yoor  hand-wiitiBg; 
look  at  it.  I  looked  at  it,  and  read  it,  and  sw), 
Neither  ia  tbta  of  my  hand -writing :  in  tkat 
boM  sometbiog  ie  wrote  about  pearls.  Be 
•aidt  I  beard  tSia  is  your  band- writing:  tbcre 
is  a  friendship  between  yoil  and  me :  why  de 
net  you  tell  about  this  ?  I  again  said,  tbej  ve 
not  my  band-writing.  Mohun  Persand  aid, 
If  you  will  say  tbey  are  of  your  hand- writing, 
Maha  Rajah  will  be  a  great  liar,  and  will  laea 
with  great  pnniabmeiit.  I  do  not  want  yov  to 
tell  Ibr  ootbiofp ;  I  will  give  voo  4  or  6,000 
rupees.  1  said,  I  cannot  tell  such  words  is 
these  ;  it  is  not  my  band- writing:  bow  cu  1 
tell  it  ia  ?  He  then  said.  Well,  if  you  will  mi 
My  it  is  your  band- writing*  find  out  a  mutbit 
will  say  it  is  bis  band -writing :  whatewer  is  lobe 
given  I  wili  give  him ;  1  will  likewiic  mke 
you  joyful .  Mohun  Persaud  said,  Enqoire  for 
auch  a  man :  I  answered,  I  cannot  do  tbii:  I 
said  that  be  was  advising  me  to  do  a  ter^f  bid 
business,  and  I  went  from  thence. 

Did  you  relate  this  to  aoy  one,  upoo  yon 
getting  home  f-^It  ia  a  month  and  ten  orekvei 
days  ago,  since  this  happened :  how  muj 
men  have  asked  me  about  tbia  I  know  oot,  it  a 
so  long  ago:  as  I  mentioned,  maev  frieodi 
and  relations  have  asked :  how  can  1  tell  aoj 
one  in  particular  f 

Have  you  told  it  to  any  body  ?— I  meotioDcd 
it  to  nobody  immediatelv. 

Did  you  tell  any  body  thaiday  ?— I  did  tot 

Did  you  the  next  day  P— I  do  not  know :  [be 
recollects]  upoo  the  eveniog^  of  that  dajr  1 
inentioned  it  to  Permai^und  J 


mitract  ?«^ul.  It  is  the  eustom  to  tnke  ftwty 
Um  first  contract,  when  the  second  ia  given. 

Lauchmcm  Dott  examined. 

Dki  yoa  know  Bollakey  Doss's  seal  ?— From 
teeing  it  1  aball  know  whether  it  is  such  aa  be 
used;  but  I  do  not  understand  Persian.  I 
abould  know  whether  the  seal  was  like  it  from 
the  shape. 

Croff-JSMMtno^Jon. 

Did  Bollakev  Doss  sign,  when  he  sealed 
Persian  papers?— He  did  not 

What  part  of  the  paper  did  he  seal  on  ?-- 1 
have  seen  him  se^l  manv  papers.  Be  used  to 
pot  his  seal  to  letters  and  papers. 

What  serf  ant  were  you  N-1  used  to  write 
letters.    I  had  charge  of  the  treasury. 

Jury.  Did  you  ever  see  Bollakey  Doss 
write  or  seal  ? — ^fle  has  signed  his  name  on 
Magree,  and  put  bis  seal  on  Persian  pafiers. 

How  near  were  you,  when  you  saw  hia  seal  f 
—1  have  leen  his  seat  on  bis  finger  very  near. 
\¥ben  the  Sepoys  used  to  bring  drafts  for  their 
pay  from  the  Nabob,  Bollakey  Doss  used  to 
take  from'  the  Sepeys  the  draft,  and  give  them 
m  paper  in  Persian,  on  which  he  put  his  seal. 

Did  you  ever  see  him  put  it  to  a  bond  f — I 
did. 


Mr.  Seaky  examined. 

Were  yov  pieseot  with  Kissen  Joan  Dost, 
wlien  be  kMked  over  the  papers  f-r* Yes. 

Did  be  look  st  all  tbe  papers  P— No.  He 
trewtd  notleok  at  some,  beouise  of  tbe  indorse- 
»ent,  aad  somm  because  tbey  were  eld,  and 
some  beeause  be  tied  tbem  up  himself.  I  ap- 
prehend the  papers  could  not  be  cxaminad  In 
less  than  three  days. 

Kissen  Juan  Doss  examined. 

Did  y«o  examine  every  bnndle  ?«*Tbera 
were  aeveral  large  bundles  of  paperf  of  old 
accounts,  that  1  did  not  examine,  thinking 
tbem  of  no  use. 

Cmrt.  TbiawUliiQleBlitleyoator«adany 
pa^,  or  malio  what  Kissen  ioan  Doss  said 
wndsnce.  -  But  though  it  ia  not  strictly  eo,  i 
Witt  nevertheless  leMe  it  to  tbe  Jury. 

JBfonoAttf  Munshy  examined. 

Do  yo«  koofv  Mobao  Pereaud  ?^l  do. 

Has  be  e? er  sent  for  yon  lately  ?-<-^e  hM. 

Qid  he  sfaaw  you  soaae  papers  P— He  did* 

In  what  language?— In  Persian. 

Tell  tbe  Court  truly,  what  pancd  on  that 
occasion  r^fle  called  me  three  days  before 
Maha  Bajah  waa  put  ia  gad :  it  waa  about  six 
gurree  of  tbe  day  when  be  sent  i$f  me  (half 
past  nine);  be  sent  a  man  vilb  bieiidam,  who 
iriesired  me  to  oona  to  Mohun  Peraaiid,  for  he 
had  a  great  deal  to  my  tome.  Isoid,I  could 
»olcome  now  $  I  bad  bueiaesf :  I  will  go  at 
ftoon.  At  noon  1  went  to  bia  boose :  he  wm 
▼ery  glad  to  see  me.  When  1  arrived  at  bis 
house^hehidnaestdownkorhiin:  welwoaat 
dbiMilsgelhirt  ih^rtWifMbodyehe.    AAer 


Croif-£jnnmae/»ofi. 

Who  was  at  Mohun  Persaod's  booie  vhft 
TOO  went  there?— I  saw  Kiasen  Joao IXia; 
be  also  saw  me ;  but  in  the  room  into  wbidi  I 
waa  carried,  there  waa  nobody  hot  Hobua  Pff- 
aaod  and  myselt 

Were  none  of  Mohon  Persaod's  peopk 
there?— I  wentupataiia:  ImwKiMUt^^ 
Does  sitting  there :  1  saw  no  one  eke. 

When  Mohun  Penaud  spoke  to  yon, did  ps 
anderstaad  that  he  wanted  you  to  teU  »lMit|^ 
you  baidwffoteitornotyor  tosay  tbatyoobtf 
abooliMely  wrote  it  if  you  had  not?— Haw  as 
I  tell  what  passed  in  bia  heart:  I  tell  wbit 
happened :  I  have  taken  an  oath :  yoQ  »'* 
patouestionatome:  what  1  know  I  told  joo. 

What  did  he  say  to  you  ?-"  If  yoo  ^  »1 
it,  M«ha  Rajah  will  be  proved  a  liar,  aad  wiU 
have  great  pimisbment.  Yon  will  not  ssy  n 
Ibr  aoihteg ;  you  will  have  4  or  ifiOOrsf^ 
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Did  Mobon  Peraand  main  to  g«l  tlie  bmb 
tbat  wrote  it,  or  one  who  did  oot,  but  wonld 
swear  be  did  P— He  aeid,  *'  If  it  ie  ool  jroor 
band-writinj^,  flbd  out  audi  a  mao  fbr  me,  wbo 
will  aay,  Tbese  are  my  letters :  what  is  proper 
to  Kive  I  will  ffi?e  ;  and  I  will  reader  iou  joy* 
fol." 

Wbere  does  PermaDiittd  Mokeijee  life  ?— In 
tbe  same  compound  wttb  roe. 

What  is  b'ls  employment  ?— He  is  in  no  em- 
ployment. 

Did  Permannnd  Mokeijee  ask  yoa,  or  iKd 
jou  tell  him  P — He  asked  me. 

How  came  he  to  ask  you  ? — Becanaeheaaw 
the  peon  come,  be  asked  me  why  Mohun  Per- 
aaud  sent  for  me  ? 

What  waa  tbe  peon's  name  ? — I  asked  his 
name :  I  do  not  well  remember ;  hot  I  believe 
k  was  Cawota :  be  said  be  was  Mohan  Per- 
aaud's  man. 

Did  tbe  peon  go  with  yoa  to  Mohnn  Per- 
naud'f  f— He  did  not. 

When  did  be  call  yoa  P— At  seren  gnrrees: 
I  went  afler  mid- day. 

Had  you  ever  been  at  Mobmi  Persaud's  be- 
fore P— I  have,  because  I  owed  bira  78  rupees : 
I  never  was  in  that  room  before. 

Did  you  tell  any  body  else  that  day  P— I 
onlv  told  Perraanund  that  day. 

Did  yoo  tell  any  one  the  next  day  P— I  did 
not  that  day  :  after  that  day  it  ffot  wmd,  and  a 
great  manv  people  asked  me :  1  told  tbero. 

Did  Mohun  Persaud  bid  yoa  keep  it  a  se- 
cret ?— No ;  but  there  was  a  great  friendship 
between  ns. 

Whom  did  yoa  tell  it  to  next,  after  you  tokf 
it  to  Permannnd  P— I  cannot  remember :  many 
people  asketl  me,  and  1  told  them. 

Whom  did  you  tell  it  to  besides  P^I  told  It 
Mr.  Durham. 

How  came  I'oa  to  tell  Mr.  Durham  P— Mr. 
Durham  asked  me,  who  was  niy  master  P 

Did  yon  tell  any  other  Englishman  P — No : 
what  bave  1  to  do  with  Englishmen  P 

Did  you  never  tell  it  to  Mr.  Jarret  P— He 
asked  me  in  this  court :  I  did  not  tell  all. 

To  how  many  black  people  did  yoo  tell  it  P 
—I  do  not  remember. 

Did  you  ever  tell  it  to  Kissen  Joan  DoasP-^ 
I  did  not :  1  do  not  remember  any  other  black 
man  I  told  it  to. 

Do  you  remember  any  other  person  that 
asked  vou  about  it  P — 1  do  not  remember  one 
that  asked  me :  there  were  a  great  manyi  but 
I  do  not  remember  them. 

As  many  witnesses  remember  accnrateW  for 
14  or  15  jears,  cannot  you  remember  for  a 
month P — 1  am  a  Company's  servant:  why 
iboold  I  take  such  pains  about  it  P 

Whom  do  yoa  keep  company  with  P— Mr. 
Dorfaam. 

Can't  voa  remember  any  one  that  has  aaked 
yoa  P — r  cannot  remember  one. 
Do  yoa  go  to  make  aalama  to  Maha  Ra- 

K'  lb  ? — Since  be  has  been  confined  in  gaol  I 
ave  not  paid  aalama :  I  uaed  before. 
Are  yoo  sore  yoo  hive  not  fjailed  him 
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bebaabeaomiiaolP—IdonotreneBbcr  thai 
1  have  visited  him  in  gaol. 

[Question  reMated.}—^.  The  gaol  is  the 
same  street  with  the  Cutcherry :  I  went  to  the 
gaol  one  day.  I  heard  Rafah  NobUssen  and 
several  persons  of  rank  bad  been  to  pay  salaras : 
I  likewise  went  to  pay  salam :  I  did  not  ae« 
bin:  1  never  went  but  that  tiBM. 

Yeandel^  (Gaoler)  sworn. 

Did  yon  ever  see  this  man  at  the  gaolP-*-! 
think  I  have  seen  him  aboot  tbe  gaol. 

Did  yoo  ever  aee  him  more  ttian  once  P— I 
cannot  say  with  preeisk>n :  I  think  I  have  sesa 
bim  once,  and  remember  him  well. 

Mmokur  Metre  cxaoMned, 

Did  any  body  ebe  ahew  yoo  tbeae  Peniaii 
papers  P— Yea^  Mr.  Dorbam  also  shewed  ns« 
rtie  teepa:  I  d«  not  remember  whether  be 
ahewed  the  bond :  he  naked  me  if  they  were  ia 
my  band  writing  P 

Waa  Mobun  Peraaud  preaentP— Yes. 

Was  this  before  or  after  what  passed  at  Mo-i 
ban  Piersaad's  house  P— It  was  after. 

Did  Mr.  Durham  ahew  yoo  tbe  boad?-*I 
remember  tbe  teeps :  I  do  not  remember  the 
other.  Mobun  Persaod  shewed  me  three 
papers. 

How  hmff  after  tbe  conversation  at  Mohan 
Peraand's  did  Mr.  Durham  sbew  them  to  youP 
— It  was  one  or  two  days  after  Mohan  Persaod 
had  shewn  them  to  me. 

Did  3roa  tell  Mr.  Durham  any  thing  of  Mo* 
hun  Persaod's  ofler  P— -No. 

Relate  what  passed  at  Mr.  Dniham's.— Mr. 
Durham  looked  at  those  papers,  and  aaked  me 
if  they  were  of  my  band- writing :  he  dcaired 
me  to  be  certain,  and  speak  the  troth.  I  told 
him  1  wonld  sbew  bim  my  band-writing  in  tbe 
book  of  the  Cutcherry :  when  they  were  com- 
pared they  were  found  not  to  agree. 

Who  were  present  beside  Mr.  Durham  P-* 
Mobon  Peraaod  and  Jaggotcbund,  the  aon-in- 
law  of  Maha  Riyah. 

Did  yoo  then  say  that  Mohim  Persaod  bad 
asked  yoa  tbe  same  qoeationa  before P— No; 
why  aboold  I  do  more  than  answer  bb  ques- 
tions P 

Did  yoo  any  other  time  tell  Mr.  I>arham  of 
tbe  offer  madeyoo  by  Mobon  Persaud  P— Ano- 
ther time  Mr.  Durham  sent  to  me,  and  asked 
if  Mobon  Persaod  bad  offered  me  any  money  s 
1  told  bim  what  I  have  before  rehtted. 

How  long  is  it  since  Mr.  Durham  aent  for 
yoo  ?-^Ii  vaa  before  tbe  grand  jury  met 

How  long  before  P->^Aboot  four  or  five  daya: 
I  can't  ten  with  certainty. 

Did  yoo  come  wheo  Mr.  Dorbam  aent  for 

rm  first  P-^A  man  came  to  me  aboot  mid-day : 
sand  I  waa  aick,  I  wooM  come,  tbe  next  day. 
Were  yoo  really  alcfc  P— I  was  feverish,  and 
had  a  purge. 

What  oonveraatkm  pamed  bctwesb  yoo  and 
Mr.  Dorbam  P— Be  aaked  me  if  Mobon  Per- 
amd  had  offsfed  meoMncy :  I  aaked  what,  i* 
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manv  English  g;enUenieii  of  it ;  I  cannot  deaist. 

When  was  this  coDfersation  ? — It  iras  oinc 
or  ten  months  before  I  gave  evidence  of  ibis 
affair  before  the  judges.  There  was  a  suit,  at 
that  time,  in  the  Dewannee  Adawlut.  Hohua 
Persaud  having  heard  what  I  related  aboot 
Maba  Rajah  Nundocomar,  asked  roe  about  it, 
and  desired  me  to  come,  and  give  evidence  of 
it  on  the  water  of  the  Ganges. 

Do  yon  understand  English  ? — ^No,  I  do  not. 

When  did  Mohan  Persaud  6rst  hear  what 
you  have  said  ? — I  have  before  said,  it  was  nine 
or  ten  months,  before  I  gave  evidence  before  the 
judges:  he  desired  me  to  give  evidence,  re* 
spectiiig  this  business.  I  believe  it  was  in  the 
month  of  Assen. 

When  P— When  this  affair  was  coming  into 
ibe  Adawlut  (this  Court,)  he  said,  You  reroeoi- 
ber  what  passed  between  you  and  Maha  Rajah ; 
yon  must  give  evidence  of  it. 

How  long  was  this  before  yon  gave  evi- 
dence?—A£>ut  ten  or  twelve  months  before  I 
gave  evidence.  There  are  accounts,  payments, 
and  receipts  between  us. 

Did  Uiis  conversation  pass  at  this  time?— I 
went  one  day  to  his  house ;  and  he  there  dc* 
sired  me  to  give  eviijeoce  of  what  pasted  be- 
tween me  and  the  Maha  Rajah. 

Who  was  present  P— This  is  God's  Adawlet, 
and  I  will  tell  no  lies.  1  went  upon  business  to 
his  house,  and  nobody  was  present. 

At  what  time  of  the  day  was  it?— Aboot 
three  or  four  gurries  of  the  day  remained. 

In  what  room  of  Mohun  Persaud's  boose 
was  it?— On  a  terrass,  up  stairs,  there  is  an 
upper  room,  where  Gungabissen  lives :  on  the 
outside  of  that,  there  is  agunja,  where  we  sat 

Were  yon  sitting  at  that  time?— We  were 
sitting. 

Who  got  up  6rst  ? — I  got  up  first;  and  got 
my  dismission  and  went  away. 

How  long  was  he  there  ?— Three  gurries  of 
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what  manner;  and  told  him  what  I  have  before 
related. 

Mr.  Durham  swom» 

J  was  told  by  my  sircar,  about  three  davs  after 
the  commitment  ofMaha  Rajah,  that  the  man 
that  wrote  the  bond  was  the  Munshy  of  the 
Cutcherry,  and  that  he  had  been  at  that  time 
Munshy  to  Maha  Rajah.  I  shewed  him  the 
bond,  and  asked  hrm,  in  the  presence  of  Jag- 
gutchtind  and  Mohun  Persaud:  he  took  the 
bond  and  read  it;  looked  at  it  long  and  accu- 
rately :  I  gave  him  all  three ;  I  do  not  know 
which  first.  He  looked  accnfateiy  at  the  first, 
and  then  said  it  was  not  his  hand.  1  desired 
him  to  be  exact,  to  recollect  himself,  and  if  he 
had  wrote  it  to  tell :  he  still  said  it  was  not  his 
hand.  1  then  bid  him  bring  me  the  Cutcherry, 
which  he  brought  immediately :  from  my  idea 
of  Persian  1  did  not  think  them  the  same  hand. 
Mohun  Persaud  insisted  they  were,  from  his 
idea  of  Persian.  He  knew  as  little  of  Persian 
as  I  did  myself.  Not  a  word  passed  of  any  offer 
from  Mohun  Persaud,  or  his  having  seen  the 
papers  before :  every  day  after  that  he  was  at 
my  bouse ;  he  never  mentioned  a  word  of  any 
en«r  from  Mohun  Persaud :  one  of  the  MoUa- 
i^es  of  the  Cutcherry  told  me  he  was  to  say  so. 
I  sent  for  Monohur,  and  be  told  me  just  what 
be  has  now  related. 

[Memorandum.  Two  of  the  witnesses,  Ram- 
naut  and  Bolgovind,  that  were  on  the  back  of 
the  indictment,  not  having  been  called  by  the 
prosecutor,  and  it  having  been  observed  bv  the 
Court,  and  the  counsel  for  the  prisoner  being 
told  that  they  might  call  for  them,  the  counsel 
for  the  prisoner  said,  he  was  well  acquainted 
with,  and  could  give  the  reasons  why  the  coun- 
sel for  the  prosecution  had  not  called  them,  and 
that  he  should  immediately  call  them.] 

Ramnaut  examined. 

Do  yon  know  Mohun  Persaud  ?^-!  do. 

Were  you  present  when  Maha  Rajah  was 
examined  for  the  forgery  before  the  judges  ? — I 
^as  examined  that  day. 

When  was  it?— It  was  on  Saturday  :  it  was 
upwards  of  a  month  ago. 

What  day  of  the  month  was  it?— I  do  not 
know. 

What  induced  you  to  go  there  then  ?— There 
was  formerly  a  great  friendship  between  Maha 
Rajah  and  Mohun  Persaud :  they  both  took  a 
great  deal  of  notice  of  me  about  that  time  they 
quarrelled^  and  I  went  equally  to  both  when 
they  were  separated. 

At  what  Ume  was  this? — I  remember  the 
time,  when  Maha  Rajah  one  day  said  to  me. 
You  know  I  like  no  one  better  than  Mohun 
Persaud,  except  my  son :  now  he  wishes  to 
riiin  me  in  this  affair  of  Bollakey  Doss ;  he  is 
only  an  attorney  in  this  affair :  tell  him  he 
cannot  get  more  than  5,  7,  or  10,000  rupees, 
bv  succeeding  in  tljis  affair;  tell  biin,  if  he 
pleasesf,  I  will  give  him  15  or  20,000  to  desist 
from  this  prosecution  ;  I  told  Mohun  Persaud, 
aod  Mohun  Peisaud  said^  i  have  told  |t  great 


the  day  remained,  when  I  went  there;  and 
when  Pwent  away  the  lamp  was  iighied, 
Gungabissen  was  asleep  upon  bis  coti ;  there 
were  two  or  three  servants  there. 

Where  did  yon  see  these  servants?-— la 
Gungabissen's  room.  I  went  out  of  the  room, 
they  were  there. 

Be  particular  in  telling  Mohun  Persaud's 
answer.— -When  1  delivered  the  luessage  from 
Maha  Rajab,  he  said,  1  have  told  a  great  maoy 
£^n^lish  gentlemen  of  this  affair,  and  cannot 
desist. 

Did  he  say  anything  else  to  him?— He 
said,  I  have  told  many  Englbh  gentlemen; 
think  within  yourself,  how  can  1  desist. 

Did  not  Mohun  Persaud  say»  if  I  had  known 
this  sooner,  it  might  have  been  done?— He 
said  no  more :  he  said  he  had  tuld  many  gen- 
tlemen :  think  within  yourself,  how  can  I  de- 
sist? 

Did  Mohun  Persaud  say,  if  this  affair  had 
been  uientioned  before,  it  would  have  been  pos* 
sible  to  have  done  it. 

[He  gives  tite  sftioe  amiweri  and  says,  tbes9 
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are  the  words, 
have  related. 

[No  fui^tber  anwer  ooold  be  obtaiDed ;  being 
threaten^  with  oommitment,  be  said.  These 
are  tb«  words  Mobao  Persaud  spoke ;  what 
more  aboald  be  sa^  P] 

Was  the  Ian9|i  -lighted  before  yoa  went  away 
fron  MohtiO  Persaud'sP— Yea :  the  lamp  was 
lighted  before  I  went  away. 

flowihar  N— I  went  at  the  time  the  lamp 
was  lighted,  or  aboat  a  mioiite  or  two  after- 
WardV. 

Who  lighted  the  lampf — There  was  no 
kknp  where  we  were :  the  lamp  was  in  Onn- 
gabwsen's  room. 

What  kind  of  a  day  P  tAras  it  fair  or  n6t  P — ' 
It  Wa4  a  rainy  day :  I  went  with  my  shoes  on : 
1  walked  there. 

Was  not  this  15  da^a  before  Maha  Rajah 
was  taken  up  P— I  saki  it  was  10  or  19  day^. 

Had  yoa  erer  afterwards  any  con?ersatioo 
with  Mohon  Persand  on  this  sobjectP— I  need 
almbst  every  day  to  go  to  Mohun  Persand's. 
I  went  after  that  on  my  own  bnsiness ;  there 
was  no  other  oooTersation  on  this  sulgect,  till  I 
oame  here.  I  have  myself  a  soit  in  this  oonrt, 
and  come  almost  every  day.  He  told  me  the 
rooming  of  the  day  1  gave  evidence,  to  come 
here.  I  came  here  in  the  morning  ;  the  first 
sight  I  had  of  him,  was  in  the  Adawlet. 

Do  you  mean  the  first  or  second  time  you 
were  examined  P— I  was  examined  before  those 
gentlemen  the  first  day.  [Pointing  to  Mr. 
Lemaiitre  and  Mr.  Hyde.] 
.  Where  did  you  see  Mohun  Persand,  after 
TOO  ^ve  the  evidence  P — 1^  first  sight  I 
had  of  him  was  here. 

Whom  do  you  come  to  at  the  Adawlet  P— I 
always  come  to  that  gentleman.'-— [Pointing  to' 
the  Under  Sheriff.] 

When  did  you  see  Mohon  Persand,  after 
you  gave  vour  evidence  the  first  time  P— I 
used  to  see  him  every  day. 

When  did  he  tell  you  to  come  here P— He 
told  rae,  the  day  I  conversed  with  him  on  the 
sobiect,  that  I  was  to  give  evidence  here.  He 
aaid,  I  must  be  there  on  Saturday  se'nnight. 
How  should  1  have  known  when  to  come,  if 
Mohun  Persaud  bad  not  told  meP 

When  he  told  you  so,  waait  the  first  time  he 
wasexaminedP— Itwas  the  first  time  be  was 
emmined. 

I>id  Mohun  Persaud  offer  to  give  yoa  any 
money  before  the  jodgesP — Why  should  he 
give  me  rupees  in  such  a  caseP  Why  should 
yeoQ  ask  me  such  a  question?  I  am  not  worthy 
aueb  suspicion,  as  the  gentlemen  of  the  coun- 
cil, and  all  the  principal  people  in  Calcutta, 
well  know.  I  am  much  engaged  in  business 
with  Mobnn  Persaud,  13,000  rupees  is  due 
to  me.  'I  gave  Hohun  Persaud  a  writing,  that 
when  I  received  it,  I  would  give  Mohun  Per- 
aaud four  annas  in  the  rupee ;  this  was,  if  Mo- 
hun Persand  would  give  me  500  rupees,  in 
ready  money.  I  have  not  received  all  the 
money. 

JM  Mohmi  FMwd  never  nake  yot  aqr 
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promise,  in  consequence  of  giving  your  evi. 
dence  P — He  never  did. 

Do  you  know  Gopenaot  Doss?—!  do  not. 

Do  you  know  Rada  Cont  Roy  ?— I  do  not. 

Do  vou  know  OnngadarP-— 1  do  not. 

Had  you  ever  any  conversation  with  Gope- 
naut  Doss,  at  the  time  you  examined  before 
the  Orand  Jury,  or  beibre  Mr.  Justice  Le« 
matstre,  or  Mr.  Justice  Hyde  P-  ••  I  do  not  know ' 
him.  I  do  not  recollect  having  any  conversa* 
tion  with  such  a  person. 

Have  yon  any  relation  of  the  name  of  Gope- 
naut  DossP—ny  boose  is  atMalda.  I  do 
not  know  1  have  any  relation  in  Calcutta  of 
that  name.  There  is  a  Gopenaot  Doss  at 
Malda,*who  is  a  reUtion  of  mine*  He  is  of 
my  caat 

[A  man  ia  prodaoed ;  and  the  witness  is  sit- 
ed, if  he  knows  him.]— I  do :  his  name  ia 
Gopenaut  Nazzer. 

[The  man  beiog  sworn,  is  asked  his  name.} 
A.  My  name  is  Gopenaot  Doss. 

Ramnaut*i  Exammation  continued. 

RamnauL  Every  body  calls  him  Gopenaut 
Nazzer.  He  one  day  asked  me,  if  I  would 
enter  into'  friendship  with  him.  He  asked  mo 
if  J  woald  have  a  farm ;  and  said,  Come  to 
my  house,  if  you  will  do  these  tliiogs,  it  will 
be  better  for  you.  I  answered,  1  do  not  kpow 
your  house.  On  another  day  he  sent  a  man  to 
me :  I  then  aent  an  Adawlet  Peon  with  him,  to 
see  where  his  house  was.  I  .did  not  want  any 
thing  with  him  :  I  did  not  go  to  his  house. 

What  did  he  say  to  youP— Hesaid,  Witt 
you  have  a  farm  P  Will  you  come  to  my  house  P 
There  are  some  persons,  whose  business  it  is  to 
be  witnesses. 

What  was  his  reason  for  coming  to  tho 
house?— He  put  his  palanquin  down  at  my 
door.    I  don't  know  bis  reason. 

What  did  he  say  to  yon  ? --He  told  me  what 
I  have  said ;  if  I  have  told  you  wrong  yoa 
punish  me.    I  know  of  the  state  of  this  man. 

Why  did  he  offer  the  farm  P— -I  never  knew 
the  man :  I  had  no  conversation  with  him ;  I 
wondered  he  should  offer  me  the  fkrm.  1  be- 
lieve be  is  a  farmer,  a  native,  collector,  and  m 
nazzer.* 

Whose  nazzer  is  be? — I  have  heard  hioa 
called  Gopel  Mezer.  1  don't  know  whose  naz- 
zer he  is. 

Is  he  any  relation  of  yours  P — He  is  do 
relation  of  mine:  a  great  many  things  of 
this  sort  will  come  out.  I  waa  standing  at 
the  door  of  Mr.  Killican :  Shock  Mahomed 
Gellamey  b^n  to  say  to  me,  Maha  Rajab 
ia  a  Brahmin,  he  will  now  be  rnined.  Do 
you  save  him ;  you  owe  Maha  Rajah  money* 
That  he  will  excuse  you. 

[The  Court  here  interrupts  him ;  saving 
he  must  not  tell  what  another  man  had  Safn  to 
him,  and  telling  the  jury  to  uke  no  notice  of  it] 

When  was  the  offer  of  the  farm  P— It  waa 
after  Maha  Rajah  was  in  confinement. 
■  ,       I  .1 II  *  ■    ■ ' 

♦  Pr^erly  nosir,  an  inspector  or  sopervifor. 
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Do  yoa  know  of  Gowaooy  Cbao  Nag  ?•— 
No. 

£>o  you  know  Ram  Gopaul  Goes  P — No. 
.  Do  ^rou  know  Hurrtkissen  Mackerjee? — I 
know  him :  I  believe  beisthebrolberof  Harry 
Cunt  Muckerjee. 

Did  you  make  bim  write  any  paper  ? — I  did 
occasion  bim  to  write  a  paper ;  but  if  you  can 
prove  tbat  I  offered  or  gave  money  to  any  one 
io  swear,  let  me  be  puniabed :  tbey  occa- 
aioned  Muckerjee  to  write  it.  I  went  to  the 
iiooseof  Mr.  Driver;  Horrykisaen  Muckerjee 
was  tbere.  I  said  to  the  tbree  men,  two  of 
tbem  were  my  men,  tbat  were  witnesses  in  tbe 
affair  of  Mabomed  Guilamee.  I  said  to  tbem, 
Whatever  you  know  about  tbis  affair,  give  me 
in  writing.  Tbey  said  to  Hurrykissen,  Write 
lo  me.  Tbe  paper  bad  been  wrote.  Tbey 
Iwo,  Govin  Sinec,  and  Gundaram  Roy,  signed 
it.  I  said  to  Hurrykissen,  Tbese  men  have 
f^iven  me  a  paper,  witness  it:  he  said,  1  will 
fiot  be  a  witness  to  tbe  paper :  I  shall  be  called 
into  the  Adawlet,  if  I  am.  There  was  another 
aircar  there ;  and  tbat  paper  being  torn,  tbe  sir- 
car wrote  out  another. 

Xjorpe  Naut  Doss  examined. 

Do  you  know  Ramnaut? — 1  know  him. 

How  long  have  you  known  him  ? — 1  have 
seen  him  in  Calcutta  four  or  five  years.  I  saw 
him  when  Mr.  Hastings  first  came  to  the  go- 
vernment. 

Had  you  any  conversation  with  bim  about 
any  evidence  against  Maba  Rajah  Nuudoco- 
marf-I  bad. 

Relate  it.— On  the  9tb  day  of  Choite,  I  was 
going  to  tbe  house  of  Mr.  Cottrell :  1  saw  him 
to  the  south  of  this  house ;  he  made  a  saiain : 
1  asked  bim  where  be  was  going;  be  said,  I 
have  taken  a  buzar  in  farm.  He  was  on  horse- 
back, and  I  was  in  my  palanquin ;  we  kept 
company  on  tbe  road.,  i  asked  him  what  be- 
came of  tbe  evidence  he  gave  in  Maba  Rajah's 
affairs :  he  said  to  me,  Mobun  Persaud  has  paid 
tbe  expence  of  my  bouse,  and  given  me  300 
rupees  to  give  evidence.  I  said,  if  you  have 
^one  this,  you  have  done  a  bad  affair ;  no  words 
are  secret  m  tbe  Adawlet.  He  went  one  way, 
and  I  went  another. 

Ramnaut,  He  savs  be  was  in  a  palanquin, 
and  I  was  on  horseback :  is  it  likely  such  a 
conversation  should  pass  ? 

Attaram  Base  examined. 

Do  yon  know  Mobun  Persaud  ? — I  do. 

How  long  have  yoa  known  bim  P— Fifteen 
or  twenty  years. 

Wliat  is  bis  character?—!  know  nothing  of 
his  character. 

•What  do  people   say   of  him? — Nobody 
■peaks  welt  of  him. 

Do  they  sneak  ill  of  bim  ? 

Court,    You  should  ask,  whether  he  is  to 
be  Relieved  npon  his  oath  or  not. 
Nemo  Doss  examined. 

How  long  have  you  known  Mohan  Per- 
iUid  ?*^TweQty  or  twenty-five  years.   . 


Wbat4lo  people  say  «f  Iwn?— Tbey  speak 
ill  of  bim. 

Is  he  to  be  believed  upon  bis  oath  ?— I  cin- 
not  say  he  is  not  to  be  believed  upon  bis  oath. 

Mokun  PfTMUij  examined. 

[Shewn  exhibit  marked  M.]  [For  a  copy 
ofthis,  videp.  982.] 

Ou  what  occaaioQ  was  this  paper  drawn  out  ? 
— ^Toshew  to  Bollakey  Doss's  wife. 

Were  the  papers  shewn  <o  Maba  Rajah 
Nundooomar? — No:  never. 

Was  it,  when  drawn  out,  represented  to  Bol- 
lakey Doss's  wife?— Pudmohiin  Doss  ahme 
ftigned  it,  and  carried  it  away. 

When  did  yoa  yoarself  sign  it?--Wheo 
there  was  a  dispute  between  Bollakey  Doss"! 
widow,  and  Pudmobun  Doss,  I  signed  it. 

Was  tbis  after  you  settled  Maba  Rajah  Nod- 
docomar's  account  ? — Long  after. 

How  long?— Eighteen  or  twenty  days afbr 
Maba  Rajah  received  the  bond. 

With  what  view  did  you  sign  it?— When 
Bollakey  Doss's  widow  called  me  to  her,  she 
observed  my  signature  was  not  to  it :  apoo 
which  Pudmobun  Doss  obserred,  tbat  tbe 
widow  of  Bollakey  Doss  had  taken  notice  of 
my  siguature  not  being  to  it.  He  said,  <*Hcre 
is  no  name,  no  teeps,  no  account;  only  pot 
your  name  to  this.  Wbj^  do  you  make  ai^ 
doubt  about  it?  only  sign  it,  and  I  will  gire  it 
yon  back." 

Is  this  Maha  Rajah  Nundocomar's  aeoouat, 
or  not  ?— Look  if  you  can  find  hia  name  to  it 

Is  it  his  account  or  not?->-lt  is  not  bis  ac* 
count. 

Do  yoa  mean  that  this  paper  does  not  con- 
tain the  account  of  Maba  Rajah  Nuodoco- 
mar?-— No;  tbe  name  of  Maba  RaiahNoB- 
docomar  is  not  in  il»^  nor  vvas  it  delivered  to 
him. 

Does  any  part  ofthis  paper  eonstitate  Miha 
Ri^ah'4  account  ?-— It  is  Maha  Rajah'a  acoonat: 
the  Durbar  Karratoh  is  there ;  be  took  the 
bond  for  1€9,000  rapeea,  and  obtained  60,000 
rupees  for  Durbar  expeoces. 

Will  you  swear  positively  that  this  aoeooat 
was  settled  at  the  Maha  Rajafa*a  house,  in  the 
presence  of  Choytoa  Naut  and  others?— No, 
It  was  not.  ^ 

Was  it  never  settled,  either  in  writuiff  orvc^ 
bally,  at  the  Maha  Rajah's  hoaae,  when  yoa 
was  pvesent  ?— It  was  never  settled  wba  I 
was  at  the  Maha  Rajah's  house. 

Yott  have  mentioned  the  Darbar  charcet: 
are  tbe  other  articlea  right  and  troe?— I  bafe 
not  said  the  60,000  rupeies  were  dlher  right  <c 
wrong. 

What  do  yoa  say  now,  were  they  right  or 
wrong  ? — Tbere  was  not  a  cowrie  expemd  ia 
Dprbar  expenees. 

How  can  you  possibly  know,  tbat  tbe  Mabs 
Rajah  never  paid  any  Durbar  cbaiges?-;* 
He  may  npon  bis  owa  aooount ;  not  apoo  thii. 

When  was  it  yoa  first  suspected  this  r~ 
coant?..-Wliei»  Maha  Rajnh  fint  i 
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to  me,  that  some  Darbar  ezpeoces  would  arise, 
I  from  that  time  bad  doabts. 

When  did  you  first  suspect  the  bond  to  be 
forged?— Four  do^^s  after,  Maba  Rajah  Nun* 
docomar  himself  said  to  me,  We  bare  prepar- 
ed three  papers. 

Was  DOt  that  at  the  time  the  bonds  were 
mid?— He  had  the  money  in  his  possession. 
The  bonds  were  with  Maha  Rajah,  when  Pud- 
mohuD  Doss  said.  Let  us  Hfet  the  bonds. 

When  did  Pudmohun  Doss  first  inform  you 
of  it?— When  the  bonds  were  put  into  the  pos- 
session of  Maha  Rajah. 

Why  did  yoo  not  begin  this  prosecution 
sooner  then? — I  liad  rery  little  power  in  the 
business  of  the  deceased.  Podroehun  Doss 
was  the  master. 

When  did  you  begin  to  hare  the  manage- 
ment of  the  business  ?— Upon  the  death  of 
Pudmohun  Doss. 

When  waa  that  ?— In  the  month  of  Castick, 
18M,  [Nagree  year.]  about  four  years  ago. 

Did  you  erer  mention  your  apprehensions  of 
ibrgery  to  Pudmohun  Doss,  aud  adrise  him  to 
prosecute? — When  Pudmohun  Doss  brought 
the  bond  from  Maba  Rajah  Nnndocomar  in  the 
night,  and  read  it  to  me:  I  asked  him  the  fol- 
lowing morning  if  be  had  brought  all  the  bonds. 
He  shewed  me  the  three  papers,  and  had  the 
Persian  read  to  me :  I  said,  nothing  was  due 
on  those  papers :  what  did  they  mean  ?  Pud- 
mohun Doss  said.  Remain  quiet,  and  I  will  in- 
form YOU  of  the  circumstances  of  it.  After 
that,  the  widow  of  Bollakey  Doss  complained  to 
Mr.  Rnasel  through  Coasinaut :  Goshein  like- 
wise complained  in  the  adawlet  (i.  e.  Mayor's 
court,  and  made  Mr.  Magee  one  attorney,  and 
Mr.  Sealy  his  law  attorney. 

Did  Pudmohun  Doss  erer  after  gire  you  sa- 
tisfactory aocouuts  of  these  bonds  ?-^No:  be  al- 
ways put  me  off,  by  saying  he  would  inform 
me  of^the  circumstances, 

J)id  von  apply  often  to  him  for  that  purpose  ? 
—I  did  not  press  him  much :  Goshein  did : 
and  Pudmohun  Doss,  in  consequence,  was 
thrown  into  confinement. 

If  you  suspected  forgery,  why  did  yon  not 
press  him  ? — He  used  always  to  put  jne  off,  by 
saying  he  would  tell  roe  the  circumstances. 

You  ought  to  hare  pressed  him  much; 
why  did  you  not?— I  and  Bollakey  Doss's 
widow,  Goshein,  Gungabissen,  and  Ballgovin, 
used  always  to  be  pressing  Pudmohun .  Doss 
to  settle  the  accounts,  and  deliver  them  oyer. 

Did  vou  ever  mention  your  suspicions  to  the 
widow? — I  did  not  with  my  own  mouth,  be- 
cause 1  was  not  with  her,  but  by  the  means 
of  Durhamchurn  I  did. 

Did  yon  ever  by  thoie  means  inform  her, 
that  vou  thought  it  a  forged  bond?— What  I 
told  her  through  Durhamcliund  was,  that  the 
Durbar  expences  charged  in  the  account  were 
unjust 

.  Tell  at  what  time  jrou  fimtsuspecteil  forgery 
ef  the  bond ;  and  that  the  seal  of  Bollakey  Doss 
was  improperiy  made  use  of.— Maha  Rajah 
mentioned  to  me  the  bood;  and  then  I  suspected. 


How  soon  ?— The  morning  after  the  night 
the  bond  was  sent. 

What  did  you  see  to  make  yon  suspect  it  ? — 
I  had  before  reason  to  suspect  it,  betnuise  Boi- 
lakejT  Doss  kept  regular  aecouuts,  and  that  no 
mention  had  been  made  of  it  in"  his  accounts : 
I  bad  never  heard  iVfrom  Bollakey  Doss :  I 
had  seen  the  letter  of^ttomey,  in  which  10,000' 
rupees  were  mentioned  as  a  balance. 

Did  you  see  upon  the  face  of  tbe  bond  any 
thing  to  make  you  sudfieot  it? — It  was  not 
signed  by  Bollakey  Doss,  and  I  knew  that 
Seillabut  was  dead  a  year  and  a  half  before. 

Before  what? — A  year  or  two  before  Bol- 
lakey Doss  died. 

What  objection  could  his  death  be  to  the 
witnessing  a  bond  in  seventy -two?  [Bengal 
year.] — A  man  may  write  a  bond  and  antedate 
iK 

-  When  were  you  so  far  certain  as  to  prose- 
cote  ?'— When  I  aaw  the  account  of  jewels,  the 
name  of  Rogonaut,  and  the  mention  of  plunder, 
I  knew  it'  was  forged,  and  from  the  nature  of 
tbe  bond,  which  is  not  regular  in  itself,  being 
conditional :  bonds  are  not  commonly  made 
out  so  when  money  is  received. 

Was  it  from  the  sight  of  the  seals  or  signa- 
ture, or  the  contents  of  the  bonds,  that  made 
you  first  suspect  ?— All  these  circumstances  to- 
gether; I  mentioned  it  often  to  Mahomed 
Commaul. 

Are  not  the  eight  bonds  on  the  Nagree  ac- 
count, charged  by  you  and  Pudmohun  Doss  to 
Bollakey  Doss's  estate?—!  wrote  nothing ;^ 
Pudmohun  Doss  wrote  every  thing  forcibly 
himself. 

Are  they  not  charged  to-  Bollakey  Doss's 
estate?— The  books  were  in  Pudmohun  Doss'r 
bands,  he  might  enter  what  he  pleased. 

Were,  or  were  not,  the  bonds  charged  to  the 
esUte  ?— Pudmohun  Dote  and  I  never  acted  ia 
conjunction  in  such  a  business. 

Then  we  are  to  undersUnd  that  you  did  not 
charge  it  to  tbe  esUte?— 1  was  not  permitted 
te  see  any  thing. 

What  18  the  amount  of  those  eight  bonds  ?--. 
One  lack,  43,48&  rupees. 

Who  brought  the  bond  to  your  house  the 
morning   you   first    suspected.^— Pudmohna  ' 
Doss  brought  it. 

Were  yon  present,  when  Maha  Rajah  gave 
it  to  Pudnoohutt  Doss  ?— I  was,  and  so  was 
Gungabissen. 

Were  any  other  bonds  or  teeps  cancelled  be- 
sides ?— There  were  three  papers  eancelled,  the- 
bond  and  two  teens;  two  were  for   35,000 
rupees,  the  other  tor  48,021  sicca  rupees,  be- 
sides batta. 

When  did  you  first  see  this  account  [M]? — 
When  it  was  signed,  and  afterwards  in  the- 
Dewanny  Adawlet,  only  those  two  tiroes. 

Where  did  you  sign  it?— At  tbe  boose 
where  I  now  live. 

Are  the  other  articles  besides  Durbar  charges' 
true? — It  is  no  account  at  all :  it  is  not  re- 
gular. 

Do  yen  kp^w  of  any  of  tbe  smna  io  it  ?«*Ii( 


15  GEOB.GE  III.  Trial  ofMaha  lUjdh  Nundocomr^        [1018 

if  he  knew  tii.e  penoi  wbp  wmte  them,  I 
wished  he  would  bnog  him :  be  Mid  thfttMaht 
Rajah  seldom  wrote  different  papan  with  tbe 
same  Muoshy,  aod  that  as  I  had  not  tha  origi- 
Dal  bond  to  spew,  be  should  not  be  aWa  to  fad 
out  the  persons  who  wrote  them. 
Did  you  make  him  anv  promise,  in  ok  he 

Eroduced  the  map  ?—• Idid  say,  tbatifbewoqU 
rinfi:  the  man  that  really  wrote  the  bowl,  I 
wouM  gife  him  a  sum :  be  said  to  me,  h« 
tbouffht  the  Muoshy  who  wrote  it  was  tomei 
off  Mm  Maha  Ri^h,  and  gone  to  Moor* 
ahedabad. 

Did  you  ask  the  name  of  that  Munihy?- 
No:. I  didnotaslt. 

Why  not,  if  you  wanted  to  procure  bin  ?— I 
did  not,  because  Monohur  promised  to  iod  oiH 
the  man  when  he  came  back,  and  1  might  ihew 
him  the  bond:  a  man  of  the  name  of  Boloii 
Cawdy  hrpi  directed  me  to  Monobnr,  io  eoo-. 
sequence  of  which,  1  spoke  to  him. 

How  long  ago  ?— About  two  yean  aad  i 
half. 

Were  yon  not  acquainted  with  MoBphai  he- 
fore?'~Yes;  long  ago:  he  waaa  aofaatif 
Maha  Rajah's. 

Were  not  you  and  Maha  Bajah  once  op« 
good  terms  together  ?— Yea ;  upon  terns  «f 
strict  friendship :  he  loved  me  as  his  son. 

Was  Kiasen  Juan  Doss  at  your  hoate,  whca 
you  shewed  the  copy  to  Mooobur?— It  woe  t 
year,  or  a  year  and  a  half  ago :  I  caiiH  it> 
member. 

Haa  Kissen  Juan  Deas  been  al  yenrkooN, 
a  few  days  before  the  commitment  of  Mehi 
Riyab  ;  and  was  Monohur  there  at  thensis 
time?— Kissen  Jmm  Dom,  beloie  Miha 
Rajah's  coo6nement,  always  slept  in  Gaogi* 
hissen's  room ;  bnt  since  thai  tioae  he  bao  aft: 
a  great  many  people  come  to  Chingahiiiio, 
wliomi  donoiaee:    I  did  not  ice  him  «i  Ihe 
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any  one  article  right  ? — How  can  I  tell  if  it  is 
right? 

Why  then  did  you  sign  it  ? — ^To  satisfy  Pud- 
mohun  Doss  and  the  widow. 

Do  you  know  Choy ton  Naut  ?— 1  do. 

Who  ia  be  ?— A  aerrant  of  Maha  Rajah's. 

Look  at  the  acoouut,  and  say  in  what  rupees 
it  is  ?— It  is  not  specified. 

Look  at  the  last  line  bnt  one. — It  is  current 
rupees. 

Do  you  know  of  an  entry  in  the  books  of 
129,630  rupees  ? — Ne,  1  do  not. . 

Do  you  know  of  an  article  in  the  Curra 
Kama  of  69,630  rupees,  written  by  Pudmohun 
Doss,  and  signed  by  Bollakey  Doss?- -No. 

Do  vou  know  jtfonohur  Munshy  ?-— 1  do. 

Had  you  e?er  any  conversation  with  him 
about  any  er idence  he  was  to  give  in  this  cause, 
or  about  the  bond,  and  what  passed  on  that  oc- 
casion ?— I  shewed  the  bond  first  to  Juggnt- 
chund :  I  shewed  it  also  to  Coja  Petruse ;  his 
Munshy  read  it:  I  then  shewed  it  to  Mr. 
Durham,  to  shew  it  to  Mohonur ;  be  aooord- 
ingljjr  did  so.  • 

Did  you  shew  it  to  Monohur  before  Mr. 
Durham  shewed  it  him?— It  was  not  in  my 
possession  before ;  I  could  not  shew  it  him ;  I 
shewed  him  a  copy^  which  I  also  shewed  to 
many  people. 

Did  you  not  ahew  him  the  origioaU  the  day 
before  you  shewed  it  him,  through  Mr.  Dur- 
ham?—I  can  take  my  oath  I  neter  shewed 
liim  the  origimd,  belbre  I  shewed  him  the 
copy. 

Where  did  yon  get  the  copy  ?— I  took  it  ont 
of  the  Mayor's  court. 

Dkl  you  ever  send  for  Monohur  to  your 
bouse  on  ibis  occamonr-He  owes  me  100 
rupees.  I  have  sent  for  him  often  on  that  ac- 
eouat 

Did  you  ever  send  to  him  about  the  bond, 
and  ask  him  if  he  wrote  it  ?— I  never  sent  to 
him  purposely  to  shew  him  the  copy, 

Dtd  you  send  to  him,  and  did  you  shew  him 
the  copy  ?— It  u  two  years  since  I  shewed  him 
the  copy. 

Have  you  not  shewn  the  bond  or  copy,  with- 
in these  three  months  ?— No. 

Did  yon  ever  shew  any  teeps  to  Monohur  ? 
—-Yes,  in  the  house  of  Mr.  Durham. 

Did  you  not  shew  him  the  teeps  about  three 
days  before  Maha  Rajah  was  in  confinement? 

Did  you  never  shew  them  to  him.  except  at 
Mr.  Durham's  ?^No. 

Did  you  ever  desire  Monohur  to  say  he  wrote 
the  bond  ?— No. 

Did  you  ever  ask  him  if  he  had  written  the 
bond  or  teeps  ?— Yes,  a  great  while  ago ;  not 
lately ;  two  years,  or  two  years  and  a  half 
•go. 

What  answer  did  he  make  .'—That  it  was  a 
good  while  ago:  he  could  not  recollect,  who* 
ther  be  had  or  had  not ;  but  when  he  should 
see  them  he  naught  tell. 

Did  he  ever  say  any  thing  of  finding  another 
Fflnoh  who  had  wrote  them?*-* Yes,  1  lold  him^ 


time  you  mention. 

How  came  you  to  quarrel  with  MabalU- 
jab  ? — ^About  this  buaiaeis. 

Did  you  see  Monohur  at  your  hoiiM,uy 
time  within  a  week,  before  the  comflBilflBcat* 
Maha  Rajah  ?-~I  never  did. 

KUien  Juan  Dou  examined. 

Do  you  remember  being  at  Mobon  Pemodi 
and  seeing  Monohur,  and  wheo  ?— Oo  the 
other  side  of  ten  or  twelve  days  of  Maha  Ki- 
jab's  confinement,  about  noon,  or  two  io  the 
afternoon.  One  day  I  was  walking  before  the 
door  of  Mobun  Persaud's  house.  Monobor 
was  at  the  door,  and  made  his  salam :  I  v^ 
and  sat  with  Gungabissen :  afterwards  Moboo 
Persaud  and  Monohur  came  into  the  booie; 
two  or  three  gurries  after  that,  Mooobar  west 
away. 

Did  you  see  any  papersr  produced  to  Mono- 
hur ? — I  did  not  see  any  papera :  tbey  irerein 
another  room. 


illosoiltcr  examinsd. 


you 


Was  theie  any  wax  seal  to  the  papa*  «^ 
tu?-^Thcrewaam>wazotal:  therowtf*" 


f^*^ 
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Are  yeo  rare  il  wm  thrte  days  befcre  tbe 
commilmeDt  of  Maha  Rajah  Niudooonar?-* 
I  am  Tery  dear  it  ivaa  three  days. 

Mr.  IJiurkam,  I  had  the  bonda  in  my  poawi 
Bioo,  three  day  a  beiare  the  cennniiineiit  of 
Af  aha  Rajah. 

June  16, 1775. 
Mr.  Ferrer  oliera  to  read  a  p«per,  aa  a  copy 
of  the  origiDal  paper,  which  the  repreaentative* 
of  Padmobun  Doas  had  been  eerved  with  notice 
to  produce. 

Court.  YoD  most  pro? e  service  of  notice  on 
Gunijrabissen:  Mohan  Persaud  said  all  the 
papers  of  Guogabsisen  were  in  the  haoda  of 
the  register:  if  aoy  paper  was  deli?ered  to 
Maha  Rajah  Nundocomar,  it  was  not  in  bis 
presence. 

AfoAaii  Don  examuied. 
Do  you  know  Gungabissen  ?— Yes. 
Do  yon  know  Mal^  Rajah  Nundocamar  P— 
Yea. 

Did  you  know  Bollakejv  Doss  ?^Yes. 
Did  you  erersee  Bouakey  Doss  writer- 
No:    I  nerer  saw  him  write  on  any  paper 
whataoerer. 

Did  yon  copy  any  paper  in  the  presence  of 
Mohun  Pemud,  Gunffabissen,  and  Pudmohun 
Doss  ?--Yes,  I  did,  by  order  of  Maha  Ri^. 
[A  paper  ia  produced.] 

Is  thia  your  hand*writui(|f  P— It  ia. 
Was  the  original,  of  which  thia  is  a  copy,  d^- 
lirered  to  any  one  ?— Maha  Ri^  delivered  a 
copy  to  Pudmohun  Doas. 

Was  aay  objection  made  la  signing  the  ari* 
l^aal  papera,  when  ddivered  to  Pudmohun 
Doss? — He  said  nothing:  •  he  signed,  and  I 
gare  the  copy  to  Maha  lUjah. 

Who  are  you?  what  ia  your  buaineaaf— 
lamia  trade. 

Where  do  yon  life  Nyl  bava  a  honae  at 
Comimbnaar:    I  hare'lSeen  there  these  two 
years:   I  bare  been  going  baokwarda    and 
'  forwards,  from  Hngly  and  Chiasura  to  Cal- 
cutta, for  SO  years  paat. 

How  came  ifou  at  Maha  Rajpib's  P—  •!  used 
to  gobackwarosand  fbrwarda  to  MabaRajah's: 
at  that  time  1  went  to  pay  saboi. 

If  the  whole  paper  your  haad*writuig  P— > 
The  body  of  the  paper  is  my  hand-writing,  and 
my  name  is  to  it. 

What  became  of  the  original  ?— Maha  Ra- 
jah gave  it  to  Pudmohun  Dom,  and  kept  tbe 
copy  himself. 

How  long  hsTe  you  had  a  house  at  Coasim- 
boaar? — All  my  ramily  are  there:  I  went  to 
Comimbuzar  at  the  time  of  the  disputes  be- 
tween Meer  Jaffier  and  Sqiab  ul  Do  rlah :  I 
prioclpally  reside  here. 

Hsfe  you  a  house  at  Chinsura?— Yes,  in 
the  Ophium  Busar. 

Have  ymi  a  house  any  where  ^be  ?— I  prin- 
ctpally  reside  at  Calcutta :  I  ibnneriy  lantcd  a 
hooie  m  Calcutta,  which  I  hare  bought  for  60 
rupem :  I  used  to  pay  aeren  rupees  per  asonth : 
I  argued  with  myaelf,  1  badbettas  buy  it. 
& 


Do  ymi  pay  a  rant  for  yeor  binne  at  Cal- 
cutta P— It  is  my  own  property. 

Is  tbe  house  at  Chmsura  your  property  P— 
It  ia  my  own  property. 

What  is  your  trade  P— I  trade  in  erery  thing : 
I  trade  in  kmg  cloth,  lead,  and  every  thing 
else:  I  am  a  merchant;  for  SO  years  the  pUce 
of  my  habitation  has  been  in  Cbiusura. 

Yoo  aay,  you  trade  in  ao  many  articles,  and 
have  different  honsea:  do  you  carry  your  com- 
modilica  with  you  P*— I  go  badt  wards  and  for- 
wards, once  in  two  years :  I  send  my  Gomaa- 
tafa  to  those  phices. 

Who  is  your  Gomastah  P— Kissanchnnd  was 
my  Gomaatab :  I  have  no  Gomaatah  now. 

What  servsntsdo  you  keep?— I  keepscr- 
ranta  ia  proportion  to  my  income. 

Is  your  income  large  P- — My  income  ia  1,000 
rupees :  or  else  how  could  1  pay  all  my  servants. 

Describe  where  your  house  is  in  Calcutta  P— 
The  place  I  have  in  Calcutta  is  HozreymuU's, 
but  I  pay  him  a  quit  rent :  my  house  is  in 
Calcutta,  in  Haaiey  moll's  garden,  m  tbe  Buzar 
road. 

Whom  did  yon  buy  it  of  ?— I  boogfatit  from  a 
beetle  merchant. 

What  is  his  name? — Rampnrsaade. 

Have  you  got  the  potta  ?^-No :  I  get  a  chit 
from  Huzreymull. 

How  much  do  yoo  pay  HuoreymuU  ?— One' 
mpee  per  month. 

What  occasion  hare  you  for  so  many  hoosea  T 
-•-I  live  here  now :  I  go  sometiaMs  to  Cbtn- 
sura;  I  do  not  like  to  hire  one :  at  Coasimbusar 
my  fapfuly  Kve. 

Why  M  not  you  lire  with  your  family  P— 
Woamn  don't  like  travelliog :  they  live  at  Cos- 
simbuzar,  where   they   get   their   hvelthood 


How  many  wives  have  you  P— For  a  good 
lan,  one  ia  enough. 
*   What  are  you  ?— A  Banian  Nagree  Wallah. 

What  was  your  business,  tbe  day  you  wrote 
the  copy  at  Maha  Rajah's  ? — I  did  not  go  par- 
ticularlv  that  day :  I  used  to  go  backwards  and 
forwards  frequently  to  make  salam. 

Do  you  go  to  liiake  salam  to  sny  other  great 
man,  besides  Maha  Rajah,  in  the  town  P — I  fi^ 
to  no  other  great  man :  I  am  acquainted  with 
no  other. 

Are  you  in  any  intimacy  with  Maha  Rajah  P 
-^There  is  a  friendship  between  us. 

[Mr.  Elliot  The  word  he  uses  does  not 
convey  so  strong  ao  idea  aa  friendship,  but 
means  something  beyond  an  acquaintance.] 

Were  you  ever  a  servant  of  Maha  Rajah's  P 
-^No :  I  am  a  merchant. 

Do  yoo  know  whetlier  Maha  Rajah  kept 
aoy  Nagree  writer  ?— I  do  not  know :  there  are 
a  thouaand  people  under  him. 

Did  yon,  at  any  other  lime,  write  any  paper 
for  Maha  Rajah,  when  you  called  in  P — I  never 
wrote  any  other  paper  for  him. 

Were  jroo  ever  in  the  room  before,  when 
Maha  Rajah  transacted  any  private  businemP' 
—I  never  was  preseoti  when  he  had  any  other 
priTntef 
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How  lonff  Ago  was  it  since  yoa  wrote  this 
paper  ? — About  six  years. 

What  time  of  the  year  was  it  ?— Before  the 
rains. 

Was  it  morning  or  night  ?— Three  or  foor 
gnrries  of  the  day  were  remaining. 

How  long  were  you  writing  that  paper  ? — i 
or  {  a  gurrey. 

Are  yon  sure  it  jnM  so  muoh  f— It  was  ^  of 
a  gurry. 

Are  you  snre  it  was  quite  a  quarter  of  a  gnrry  ? 


Did  yott  bring  the  pen  with  yon  ?— No :  it 
was  in  the  house. 

Was  the  ink-stand  there?— Yes;  Maha 
ftuah  was  sitting  in  the  ball. 

Did  yoQ  write  in  the  same  room  P— Yes. 

Who  brought  yOu  to  Maha  Rsjah  to  write 
tiiat  paper  ?-^Nobody  called  me. 

Had  yon  erer^wrote  in  the  same  room  where 
Maha  Rajah  was  hefore  ?— No. 

How  came  Maha  Rajah  to  ask  von  to  write? 
—1  am  a  merchant;  etery  body  knows  I  can 
write. 

Who  was  present  besides  Maha  Rajah,  Gun- 
gabissen,  and  Mohun  Persaod,  when  yon  wrote 
the  paper  ?-— Choyton  Naut,  and  another  per- 
•on,  a  Bramm. 

Wasanyoneelse?-— Nooneelse.^  ' 

Who  was  the  other  person  ? — I  do  not  know. 

What  was  his  name  ?---!  do  not  enquire  the 
names  of  erery  body  I  see :  I  bate  heard  his 
name  is  Sangoo  Loll.  He  knows  himself:  I 
do  not  know. 

Did  Sangoo  Loll  come  about  bnsineiSy  or  to 
pay  salam  ?^-I  do  not  know ;  be  came. 

Was  Saneoo  Loll  a  senrant  of  Maha  Rajah's  ? 
...I  do  not  know. 

Were  the  whole  company  sitting,  or  stand- 
iog? — All  sitting  together. 

Did  you  ever  sit  m  Maha  Rajah's  presence 
before  this  time  ?— I  always  sit  in  his  presence. 

Did  any  one  write  on  the  paper  besides?— 
I  wrote :  they  all  signed  it. 

Who  is  « all'  ?-*.Choyton  Naut  and  Sangoo 
Loll. 

Who  wrote  first  ?-  -Sangoo  Loll  first,  after  I 
had  signed  it. 

Who  desired, Sangoo.LoU  to  sign  it?— All 
three  of  them  desired  of  him  ;  Gungabissen, 
Mohun  Persadd,  and  Pudmohun  Doss. 

Who  desired  Choyton  Naut  to  sign  ?— The 
three  men  before  mentioned. 

Did  Maha  Rajah  say  any  thing?— Yes: 
be  desired  them  to  witness  the  paper. 

Did  Maha  Rajah  desire  any  of  them  to  sign 
it  ?— Maha  Rajah  said  it  was  necessary  to 
witness  it  to  make  it  pukka ;  and  they  said  so 
too,  and  then  signed  it. 

Did  Maha  Rajah  desire  Pudmohun  Doss  to 
ngn  it? — No:  he  did  not  ask  Gungabissen, 
Pudmohun  Doss,  or  Mohun  Persand :  he  only 
desired  it  to  be  witnessed. 

Do  you  ever  pay  any  customs  in  the  course 
of  your  trade  ?— 1  never  paid  any  in  Calcutta. 

How  came  yon  not  to  pay  customs  in  Cal- 
cutta for  long  clothy  lead,  &c.  ? — I  bring  lead 


and  long  cloth  into  Calcutta,  and  send  titem 
out  of  Calcutta. 

Name  a  person  to  whom  yoo  have  soU  cod- 
modities  in  Calcutta  ?— Ten  or  twelve  veus 
ago  I  bought  a  quantity  of  deths  from  Jogil 
Latty. 

Have  you  had  any  ck>th  since  that  time?— 
No. 

Jugal  Latty  examined. 

Do  you  know  Mohun  Doss  ? — I  do. 

What  is  he  ?— He  is  in  business  \  1  remrtn- 
ber  he  bought  some  cloths  from  me  whra  I 
was  servant  tu  Mr.  Senior :  he  told  me  he  bad 
got  some  salt  about  a  year  and  a  half  noce. 

Is  he  at  present  a  principal  merchant?— I 
know  him  very  wdl :  be  and  his  brother  were 
formerly  deeply  concerned. 

Couns./or  Pris,  Do  you  think  him  a  wn 
of  credit,  when  upon  oath  ?—A,  I  doDotkoov 
what  passes  in  his  mind. 

Is  he  a  man  of  credit  ?— He  formerly  wu 

Was  his  name  hurt,  or  not  ? 

.  [No  answer  could  be  procured.] 

Do  you  know  any  thing  of  him  ?— 'fle  is  of 
agoodcast^:  I  know  his  brother  is  a  good nw* 

Sango  Loll  examined. 

Did  you  ever  attest  a  copy  of  any  paper  «> 
Maha  Rajah  Nnndocomar's  ? — 1  did  attest  s 
copy  of  a  curra  nama. 

Vvho  were  present  ?— Mohun  Pewnd, 
Gungabissen,  Pudmohun  Do8S,Cboyloa  NsK, 
and  Mohun  Doss. 

What  do  yon  know  of  the  paper?— Wbst 
shotthi  I  know  of  tke  paper  ?  I  kooir  it  is  ny 
name  at  the  bottom.  Maha  Rajah  told  Moboi 
Doss  to  take  a  copy  of  a  paper ;  wbeo  Moba 
Doss  had  taken  a  copy,  he  desired  me  to  be  a 
witness.  I  asked  Pudmohun  Doss  wbdber 
fiollakey  Doss's  name  was  to  it :  be  wJ  it 
was,  and  then  witnessed  it. 

Who  wimessed  the  paper  besides  Moboa 
Doss?— Choyton  Naut. 

What  became  of  the  original  afker  it  vsi 
copied?— I  know  nothing  of  the  origioal:! 
know  we  three  were  witnesses  to  the  copy: 
what  do  I  know  of  the  original  ? 

Did  yon  compare  the  copy  with  the  origioU' 
-»No,  I  did  not. 

Did  yon  read  the  one  or  the  other  ?-Nojl 
did  not :  Pudmohun  Doss  said  they  weretK 


Q.  to  Mohun  Dou.  Did  yoo  compare  the 
original  with  the  copy  after  yon  aroteij- 
A,  What  worda  I  did  not  uoderstaad,  ?^^' 
bun  Doss  explained:  after  makiog  the  cop;  > 
read  it,  and  the  words  that  were  wroog  1  «' 
tered. 

iSSsni^o  Loll  cro^s-examined. 

Did  not  you  read  the  words  over  yosr  Moe, 
which  are,"  I, Sango Loll, have eiamioej ti* 
original,  and  attested  this  copy  ?"— I «»"  "* 
read  it:  1  did  not  read  it:  I  could  not  coopsiv 
the  paper :  I  cannot  read  it.  ^   ,j  «* 

Could  you  read  it  at  that  time?  Cm  P" 


lt)53] 


mt  Caladta,/or  F^rgetrj/. 
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read  the  origintl  paper  ?— I  cannot  read  others  |     Did  he  si^  his  name  in  Nagrte  or  Bengal  F 
hand-writiots,  though  I  can  read  my  own.    1 1  -—In  Bengal, 
could  not  read  the  original.  Did  vou  era 

What  time  of  the  day  was  it  ?— There  were 


four  gurries  reooaining  when  he  began  to  write ; 
Aod  it  was  evening  when  he  had  (&ne. 

Was  he  four  gurries  in  writing  it? — I  can- 
not sav  whether  it  was  four  gurries,  or  4|  gur- 
ries ;  he  began  a  very  little  time  to  write  after  1 
arrived. 

Was  he  four  gurries  writing  it  f — I  do  not 
know  how  many  gurries  of  the  day  it  was  when 
1  went :  four  gurries  remained  when  he  began 
to  write :  it  was  the  evening  before  he  finished. 

Did  you  see  him  write  the  whole  ?— Yes. 

Did  all  the  people  who  were  present  when  he 
lie  began,  sit  by  him  till  he  finished  ?— Every 
body. 

Who  are  you? — I  am  a  Bramin  and  a  mer- 
chant. 

How  long  have  jrou  been  a  merchant  ?— I 
iiave  been  ten  years  in  this  town. 

Where  do  you  live? — lotheBurraBuzar. 

What  trade  do  you  carry  on  ? — 1  am  a  shop- 
keeper, and  sell-  goods. 

How  long  have  you  known  Maha  Rajah  ?— 
Ten  years. 

Are  you  well  acquainted  with  him  ?— Very 
well. 

Do  yon  go  often  to  visit  him  ?— I  do. 

How  came  you  to  be  there  at  that  time  ?— I 
went  to  pay  salam. 

Did  Mobun  Doss  copy  it  from  the  paper  be- 
fore bim  ? — Mohun  Doss  copied  it  from  seeing 
the  original,  but  when  he  did  not  understand, 
he  asked  Pudmohun  Doss. 

What  thiuf^s  do  you  deal  in  ?— 1  sell  China 
goods,  sometimes  fruit,  and  what  i  can  get  two 
rupees  by. 

Is  vour  shop  full  of  goods?— Yes. 

What  is  the  value  of  them  ?— They  may  be 
worth  about  5  or  600  rupees. 

Were  you  ever  in  any  other  way  of  business? 
why  do  you  call  yourself  a  merchant?— I 
never  have  been  a  merchant ;  I  never  made  any 
great  sum  in  Calcutta,  to  be  called  a  merchant. 

Can  you  write?— I  can  a  little  in  my  own 
business. 

Did  you  ever  attest  any  other  paper  at  Ma- 
ha  Rajah's  ?-~No. 

Do  you  know  Choyton  Naut?— Yes. 

Has  he  been  ezammed  in  this  cause?— -Yes. 

What  is  his  business  ?— He  is  a  servant  of 
Maha  Rajah. 

Do  you  know  where  he  came  from  ?— I 
know  he  lives  in  Calcutta  now. 


Did  you  go  to  fetch  Mohun  Doss,  or  Mohun 
Doss  go  to  fetch  you?- -Mohun  Doss  didnd 
call  me ;  I  went  to  make  salam. 


Dr. 


Choyton  Naut  examined. 

[The  last  witness  says  that  this  is  the  man.] 

Were  you  a  witness  to  a  paper  with  this 
man  ?  [pointing  to  the  last  witness.]— I  was. 

In  what  characters  did  you  sign  your  name  f 
-—In  Bengal. 

Do  you  understand  Nagree?-— No. 

Do  you  talk  HindosUin  ?-— Yes. 

Did  yon  hear  the  Nagree  paper,  that  yoa 
are  a  witness  to,  read?— Yes. 

Who  explained  it  to  you  in  Bengally  ?—.' 
Pudmohun  Doss. 

KissenJuan  Dow  examined. 

[An  account  marked  Q.  is  shewn  him,  found 
by  him  among  the  papers  deposited  in  the 
court.] 

Do  you  know  that  paper?— l*bis  account 
was  written  by  me,  and  is  signed  by  Pudmo- 
hun Doss  and  Mohun  Persaud. 

What  does  that  account  contain  ?— This  ac- 
count is  not  entered  in  the  book,  but  was  drawn 
out  in  a  hurry  to  be  delivered  to  the  Adawlet. 

What  Adawlet?— The  former  Adawlet,  not 
this. 

Was  there  any  account  previous  to  this  de- 
livered into  the  Mayor's  court? — ^There  was 
an  account  given  into  the  Mayor's  court,  of 
which  this  is  a  continuation. 

Is  the  balance  of  that  former  account  car- 
ried into  this  ? — ^The  balance  that  remained  due 
in  the  former  account,  is  brought  over  into  this. 

Who  wrote  the  former  Nagree  account?—! 
did. 

What  is  the  reason  Mohun  Persaud  retiurned 
to  sign  the  account  delivered  into  the  Mayor's 
court  ?-^After  the  confinement  of  Pudmohun 
Dosa  and  Gongabissen,  Pudmohun  Doss  set 
about  drawing  accounts  preceding.  This  was 
at  that  time  drawn  out :  after  that,  when  Gun- 
gabissen  was  released,  Gungabissen,  Pudmo- 
hun Doss,  and  Mohuu  Persaud,  met  at  the 
house  of  the  late  BoUakey  Doss ;  and  they 
jointly  wrote  out  this  account.  Pudmohun 
Doss  desired  Mohun  Persaud  to  sign  it.  Mo- 
hun Persaud,  in  answer,  desired  Pudmohun 
Doss  first,  and  then  Mohun  Persaud. 

Mohun  Dos8  delivered  in  the  Nagree  paper 
[exhibit  M.]  which  he  had  been  copying,  and 
It  appeared  that  he  had  been  one  hour  and  a 
half  m  copying  it. 

ExHisrr  Q, 


Balance  of  precedent  account. 
7,500  Two  bonds,  by  Baboo. 
Mohun  Persaud. 
5,500  one  bond  Mr.  Loose, 
writer. 

2,000  Mr.  Hare. 
14,393  11    S  Bamboo  Mohun 
Persaud. 
1,924    9   1  Pudmohun  Doss. 


S9,ttU    « 


Cr. 

d8,U54  10  2  Paid  to  different  people  as  per 
following  particuUrs,  current 
rupees. 

5,800  paid  to  Mohun  Per- 
saud, balance  of  11,262  8, 
which  was  to  be  paid  as  fol- 
lows, 10,862  8,  C.  R.  by  or* 
der  of  Bollakey  Doss,  ana  400 
^  •  at  different  times  in  the  life- 
time of  B.  D.  after  the  execu- 
tion of  the  power  of  attorney. 
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6,947  S 

2,000 
334 
666  13  1 


1,013 


1S9  6  S 


310  3  1 


111 


66^569^    Vk 


Ct.  Rs.  borrowed  froni  Coja  Pe- 
tnise,  for  which  a  bond  was  writ- 
teo,  dited  7ih  May  Eiif  l«b,  and 
for  which  the  foilowhig  thinga 
were  pawned. 

Parchaie  deeds  of  bouse,  two 
boods  of  Mr.   Gulver,   ooe  for 
7,639  4,  ooe  for  5,000. 
One  receipt  of  Magal  Caluslry, 
for  5,000. 

Paid  by  AlhimchoDd  Catlr^,  for 
which  oue  bond  was  written, 
dated  7th  May  EogUsh,  for  car- 
rent  rupees; 

A  debt  discharged  by  Mr.  GuWer^ 
for  curreot  rupees. 
Paid  by  Lewis  Calostry,  the  ba* 
lance  of  accounts  current  rupees. 
Sales  of  a  sloop  and  Mussagur 
cloth,  140  arc.  rups.  (bur  pieces 
of  Mussagur  at  35  rups. 
550  Ct  rups.  sale  of  sloop. 

113    1  Batta  on  the  140  arc. 
-*    mt  8  per  cent. 


701 
34 


Duty  on  the  sloop  at 
the    Custom-house 
1     at  6  4  per  cent.  ' 


666  13 

On  account  will 
1,400  Baboo  GungabisseD  gee 
513  Sawon  gee. 

1,913 

The  supposed  amount  sales  of 

things  from  the  house  at  Patna. 

40  Matta,  two  strings. 

14    8    8  Brass  p<^,  in  weight 
9p.  llct.  at  H  per 


104  14       Wver  bullion. 


159    6    2 

On  account,  outstanding  balance 

at  Dacca. 

95  8  bills  for  sic.  rps. 

100         account  sundries  ct  rps. 

15  3  1  Batta  on  95  sic.  rps.  at 
'  16  per  cent 

810  3  1 

Out-standing  balance  at  Patna, 
paid  by  Oges  Sein  Gomastab. 


9,000 


89,164    8    8 


Cr. 

Mt  of  which  10,869  8 

5,468  8,  was  psid  io  theiire> 
tiraeofB.D. 
Account  sales  of  aUom  W* 
longing  to  Mohoo  Pemod, 
brought  to   bb  credit  ma  the 
house  at  Moersbcdabail,  vA 
paid  him  .here. 
Paid  to  Lewis  Callostry,  td» 
ney  to  Mr.  Sparks,  the  ittmey 
ameable  to  a  decree  of  \k 
Mayor's  court 
81,850  Principal. 

6,059    8    1  iDtercflL 
1,854  10    1  £xps.aadiiFkl 
—1.^—  Ill  ■        .i 
89,164    3     8 


-36,964 


8     8 
876  11 


1  Pakl  KifMcboDi 
gomastahatPiiu, 
snoo.  bis  wim 
176  11  1  IIP*!* 
100     stCikiia 


876  11  1 
1,550  Paid  Meer  AbdnlRupMl 
1,160  Pfincipal. 
390  lot  and  eipcMes. 

1,550 
63  18    3   Paid  Pottnck  Gee  leet 
Bill  55  siMinipea. 


38,854  10    8 
8,48*  IQ    8     Paid  according  to  the  liH  «f 
B.  D.aalbltows: 
CR. 

500  Goiteeb  Dobs  Pottod. 
400  Moolychttbd,  by  the  ho^ 

ofRttttnnCboDd* 
1,000  Kisseo  Juan  Don. 

568  19  3  Baboo  G0BgiK«i> 
81  13  3MootyeboiHl,lrfW 

hands  of  Bolt""- 

2,484  10  8      cbnad. 
70         Goodun  Doss  acd.  sloop  expcKfi 
froml7May,lo8dofB«4)* 
809    5  3  Audawlet  expeooes. 
4,665    1  1  For  the  expehces  of  booie,  «- 
vaots,  5cc. 
600  11  1  Aeet  profit  and  lesi,  mhj?»' 
"         •     tar  in  the  botfla. 


47,071  15  1 
9,486  14  3 


56,558  14         •  Bitoee  as  foHowB, 

7,500  Two  boods,  B«» 

Persaod. 
1,936    3    3  Baboo  MobuD  Vo- 
thud. 
58  11       Podiilbun  Do*. 


9,466  14    3 
(Signed)  PoDwouw  Doss. 

MOIWN  FfiBSADP* 
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ai  Cakuitafjbr  Fargerg. 


A.  D.  1775* 
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II£ohun  Penaud  ahowa  Exhibit  Q, 

I>o  yo«i  know  that  tccoont  P— It  b  an  ac- 
fXkunt  settled ;  it  it  to  account  paid  to  different 
creditors. 

Why  did  you  sign  it? — 1  signed  it,  beeauae 
tbe  ifioniet  wero  really  paid  to  the  different 
creditors.  I  do  not  know  whether  the  ibrmer 
aecxtant  waa  right. 

Mr.  John  Stewart  called  in,  to  produce  the 
books  of  the  Coanctl. 

Hare  yon  brought  the  books  you  were  re- 
quired to  bring  ? — 1  ha?e  no  authority  to  carry 
books  out  of  the  office,  or  to  produce  them 
without  order.  I  acquainted  the  board  with 
the  siibpcana :  ths  board  desired  me  to  acquaint 
the  Court  in  their  name,  that  they  conceive  it 
to  be  liable  to  many  inconvenienoes  and  ill  con- 
sequences to  exhibit  the  proceedings  of  the 
Gouncit  in  an  open  court  of  justice,  especiaJiy 
as  they  may  sometimes  contain  secrets  of  the 
utmost  importance  to  the  interest,  and  e? en  to 
the  safety  ofnhe  state,  and.  as  they  conceive 
that  if  it  was  allowable  in  one  instance,  it  would 
be  a  rule  in  all. 

Court,    In  this,  as  well  as  in  every  other  in- 
stance,  we  should  consult  the  interest  and  con* 
▼eoieoce  of  the  Company  as  much  as  possible. 
We  are  oot  surprised  that  the  governor  general 
and  council  should  he  desirous  to  prevent  their 
books  being  examined,  which  mi|j;ht  tenil  to 
the  consequences  they  mention:   it  would  be 
highly  improper  that  their  books  should  be 
wantonly  sulyected  to  curious  and  impertinent 
eyes ;   but,  at  the  same  time,  it  is  a  matter  of 
juslice,  that  if  thev  contain  evidence  material 
to  the  parties  in  civil  suits,  that  they  may  have 
an  opportunity  of  availing  themselves  of  it. 
Humanity  requires  it  should  be  produced,  when 
in  favour  of  a  criminal,  justice  when  against 
bim.    The  papers  and  records  of  all  the  public 
companies  in  England,  of  the  Bank,  South  Sea 
House, and  the  East  India  House*  are  liable  to  be 
called  for,  where  justice  shall  require  copies  of 
the  records  and  proceedings,  from  the  highest 
court  of  judicature,  down  to  the  court  of  Pie- 
Powder,  and  continually  given  in  evidence. 
When  it  is  necessary  they  should  be  produced, 
the  Court  will  take  care  they  are  not  made  an 
improper  use  of.     To  wish  the  council  to  be 
put  to  the  least  inconvenience  possible,  we  wish 
they  would  consider  whether  thev  think  the 
inconvenience  of  the  production  of  their  books 
and  proceedings,  or  the  granting  copies  of  such 
parts  as  may  be  required  to  be  given  in  evi- 
dence, may  be  the  least  liable  to  objection. 
The  brmgiog  the  books  and  papers  may  subject 
them  to  the  hazard  of  being  lost,  and  may  im- 
pede the  business.    On  the  other  hand,  if  co- 
pies are«  granted,  the  Court  cannot  hold  so 
strict  a  hand  over  impertinent  curiosity  as  they 
can,  if  the  books  and  papers  are  produced  in 
the  open  court :  if  copies  are  taken  not  relevant 
to  the  cause,  the  Court  would  most  certainly 
censure  the  party  ofiending  therem ;   but  the 
m'isoliief  might  be  done  by  having  taken  the 
VOL.  XX. 


copies.  If  they  are  produced  in  court,  the 
Court  will  oblige  the  party  to  inform  the  Court 
of  the  matter  proposed  to  be  read,  and  will  not 
allow  it,  except  they  see  that  it^is  applicable  to 
the  caiise,  I  wish  yon  to  inform  the  governor 
general  and  council  of  what  is  now  said,  and 
let  them  know  that  we  wish  to  accommodate 
our  practice  as  far  as  possible  to  the  conveni- 
ence of  the  Eaat  India  Company ;  we  wisb 
likewise  that  you  would  remind  the  governor 
general  and  council,  how  anxious  we  are  that 
they  should  make  application  to  the  Court  to 
have  such  of  their  officers  excused  from  serving 
on  juries,  whose  attendances  in  their  several 
offices  cannot  be  dispense  with,  without  detri-. 
ment  to  the  affairs  of  the  Company.  At  the 
time  of  the  application  to  us  from  the  different 
servants  to  be  excused  from  serving  on  juries^ 
we  mentioned  how  impossible  it  waa  for  us  to 
judge  whom  it  miKht  be  necessary  to  excuse, 
and  whom  not.  That  we  might  err  on  the 
right  side,  and  not  prejudice  the  affairs  of  thft 
Company,  we  were  obliged  to  be  liberal  in  al- 
lowing the  excuses  made ;  but  we  have  since, 
found  that  several  of  the  persons  excused  have 
since  owned,  that  there  was  little  or  no  excuse 
for  tbem,  and  that  they  did  not  expect  it,  but 
thought,  when  they  saw  others  excused,  they 
might  put  in  their  claim :  we  cannot  do  this  in 
future,  and  therefore  are  very  solicitous  to  be 
informed  by  the  governor  general  and  council, 
what  servants  the^  Wish  to  have  exempted 
from  serving  on  juries,  that  neither  the  business 
of  the  Court,  nor  that  of  the  Company,  may 
anffer.  The  purpose  for  which  the  books  were 
desired  to  be  produced  was  to  discredit  Shaik 
Ear  Mahomed,  who,  as  the  counsel  for  the 
crown  stated,  had  been  guilty  of  perjury  before 
the  council,  and  had  been  by  them  censured 
for  the  same.  The  Court  was  of  opinion,  that 
the  evidence  was  not  admissible,  it  being  a  par- 
ticular fact,  and  not  to  general  reputation  s  and 
that  no  perjury*  could  be  committed,  in  swear- 

.  *  '*  Peijury,  by  the  common  law,  seemeth  to 
be  a  wilful  false  oaih,  by  one  who  being  law- 
fully required  to  depose  the  truth  in  any  pro- 
ceeding in  a  course  of  justice,  swears  absolutely 
in  a  matter  of  some  consequence  to  the  point 
in  question,  whether  he  be  believed  or  not. 

<«  It  seems  to  be  clearly  agreed,  that  all  such 
false  oaths,  as  are  taken  before  those  who 
are  any  ways  intrusted  with  the  administration 
of  public  justice,  in  relation  to  anv  matter  be- 
fore them  in  debate,  are  properly  peijuMes ; 
and  it  seems  to  have  been  holden  by  some,  that 
all  such  false  oaths  as  are  taken  before  persons 
authorised  by  the  king  to  examine  witnesses  in 
relation  to  any  matter  whatsoever,  wherein  his 
honour  or  interest  are  concerned,  are  also 
punishable  as  perjuries.  And  surely  there  can 
be  no  offence  of  this  nature  which  will  not 
justly  deserve  a  public  prosecution,  inasmuch 
as  if  it  should  once  prevail,  it  would  make  it 
impossible  to  have  any  law  whatsoever  duly 
executed,  and  expose  the  lives,  liberties,  and 
propertiesi  of  the  most  iDnooenty  to  the  mercy 

3Y 
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iiifr  before  the  g-ovemof  geheral  and  coiincil, 
who  do  not  constitute  a  court  of  record :  if  they 
tvere  a  court  of  record,  the  only  proper  evi- 
dence would  have  been  a  record  of  the  convic- 
tion for  the  perjury  ;  the  books  were  therefore 
not  desired  to  \te  produced.  ' 

[The  Counsel  for  the  Prisoner  mformed  the 
Court  that  the  Prisoner  bad  somelbiDgtosay.] 

Court.  By  all  means ;  let  us  hear  it :  but 
would  it  not  be  more  proper  for  you  to  afck  him 
what  it  is,  that  you  may  judge  of  what  he  has 
to  say  ? 

Counsel,    I  know  it  is  not  improper. 


of  the  greatest  Tillains.  And  therefore  it 
hath  been  holden,  that,  not  only  such  per- 
flons  are  indictable  for  perjury,  Who^'take  a 
fal^e  oath  in  a  court  of  record,  upon  an  issue 
therein  joined,  hut  also  all  those  who  forswear 
themselves  in  ;a  matter  Judicially  depend- 
ing before  any  court  of  equity.  Or  spiritual 
court,  or  any  other  lawful  court,  whether  the 
proceedings  thereitt  be  of  record  or  not,  or  whi&- 
ther  they  concern  the  interest  of  the  Icing  or 
subject.  And  it  is  said  to  be  no  way  material, 
whether  such  false  oath  be  taken  in  the  face  of 
a  court,  or  persons  authorised  by  it  to  examine 
a  matter,  tne  knowledge  whereof  is  necessary 
for  the  right  determination  of  a  cause ;  and 
therefore,  that  a  false  oath  befoHe  a  sheriff, 
upon  a  writ  of  enquiry  of  dama&^es,  is  as  much 
punishable  as  if  it  were  taken  before  the  Court 
on  a  trial  of  the  canse. 

"  Also  it  seemeth,  that  any  false  oath  is  pu- 
nishable, as  perjury,  which  tends  to  mislead 
tlie  Court  in  any  of  their  prQcecdings  relating 
to  a  matter  judicially  before  them,  though  it  ho 
way  affect  the  principal  judgment  Which  is  to 
be  given  in  the  cause  ;  as  where  a  person  who 
offers  himself  to  be  bail  for  another,  knowingly 
and  wilfully  swears  that  his  Substance  is 
greater  than  it  is.  Also  it  hath  been  resolv- 
ed. That  not  only  such  oaths  as  are  taken 
upon  judicial  proceedings,  but  also  all  such  as. 
any  way  tend  to  abuse  the  administration  of 
justice,  are  properly  perjuries;  as  where  one 
*  takes  a  false  oath  before  a  justice  of  peace,  in 
order  to  induce  him  to  compel  another  to  find 
sureties  for  the  peace,  &c.  or  where  a  person 
forswears  himself  before  commissioners  ap- 
pointed by  the  king  to  enquire  of  Uie  forfeitures 
of  his  tenants  estates,  See.  whereby  be  makes 
them  liable  to  be  seized  by  exchequer  process. 
Also  it  hath  been  said,  that  a  false  oatn  is  pu- 
nishable as  perjury,  in  some  cases,  wlierein  the 
king's  honour  or  interest  is  concerned,  thdugh 
it  do  not  concern  the  administration  ofjustice ; 
as  where  one  swears  a  false  oath  concerning 
the  possession  of  lauds,  before  commissioners 
appointed  by  the  kiogto  inquire  of  such  per- 
sons whose  titles  to  the  lands  in 'their  possession 
are  defective,  and  want  the  supply  of  the  king's 
patents. 

*'  It  seemeth  clear,  that  no  oath  whatsoever 
taken  before  persons  acting  merely  in  ^  private 
ciipaciCy,  or  before  tho/to  Who  take  upon  theiii 
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Court.  What  fs  it  f-'A.  The  Maba  R«ah 
desires  ibat  Kissen  Jaan  IXms  may  be  aifced 
further  as  to  the  Curra  Nama. 

Court,  Has  he  any  tiiiog  else  to  aaj  f — 
A.  Nothingelse. 

Court.  Do  you  choose  to  ask  tlie  Mestioo  f 
or  that  Maha  Rajak  aliould  ask  them  kiflMelf  f 
You  had  better  ask  tbem.] 

Kiisen  Juan  Dos$  examined; 

Did  you  ever  explain  the  Curra  Nama  yoa 
spoke  of  to  Mohuii  Persaud  ? — Mobtin  Per- 
saiid  went  in  bis  palanqdio  to  the  bante  of 
Miba  Rajah,  and  I  fbllowed  after.  I  do  Dot 
know  what  conTertation  pasaed  betvreeti  Maha 
Rajah  and  Mohun  Persaud :  Maha  Rajah  aent 
for  the  Carra  Nama  to  hia  owA  boase :  Mobaii 
Persaod  was  preaent  when  I  read  it.  Tba 
Curra  Nama  was  afterwards  shewn  to  Pudmo- 
hun  t>o». 

When  yott  shewed  the  Curra  Nimia  to  Ma- 
huo  Persaud,  what  did  ha  say  ?<— Ha  aaid  no- 
thing. 

I      I        ■  I  I  ^  I  ■■■■■■■  .^n 

to  administer  oaths  of  a  pablic  nature,  witiioal 
legal  authority  for  their  so  doing,  or  befM 
those  who  are  legally  authorised  to  adminiater 
some  kinds  of  oattii,  but  Aot  those  which  hap- 
pen to  he  taked  before  them,  or  eren  beibre 
those  who  take  tt))6n  them  to  administer  justice 
by  vivtne  of  an  anthoHty  seemingly  toloorable, 
but  in  h*utti  uiiwarranted  and  merely  Toid,  can 
evek-  amount  to  perjuries  in  the  eye  of  the  law, 
because  IheV  9Xt  of  no  manner  of  force,  bot  am 
altogether  idle. 

"  And  from  the  same  gfroond  it  a^emetb  also 
cleaVly  to  follow.  That  no  false  oath  in  an  afS- 
davit,  made  bef6re  persons  falsely  pretending 
to  be  authofisted  by  a  court  of  justice  to  take 
artidttVits  in  relation  to  matters  depending  before 
siicli  cobrt,  can  properly  be  callM  t>erjnry,  be- 
cause no  affidavit  is  any  way  r^nied,  unless 
it  be  made  before  persons  tegally  introated  with 
a  power  to  take  it,  ^  being  both  of  aufficieot 
ability  to  ask  alt  proper  otiestions  of  the  party 
who  shall  'make  sucnaftdavit,  and  also  ofsndi 
integriiy  ss  not  to  suffer  any  thing  to  be  in- 
serted tlierein,  to'khe  truth  Whereof  tbe  party 
hath  not  sworn.  And  through  it  Knay  be  said, 
that  an  affidavit  takA  before  t>eraona  fabeiy 
pretending  to  becommis^fdfied  for  soch  purpose 
by  the  courts  of  justice,  doth  -tHreeAy  tend  to 
imnose  op6n  sucb  coarCi,  and  may  ymasi^y 
happen  ttirougfh  surprilee  to  bf?  tead,  and  may 
also  in  Its  own  natolre  tfe  afto|r^er  hdnooa,  as 
fftthud  been  made  before  persons  r^darty 
impo^ered  to  take  !t ;  yet  inasmuch  as  it  h  of 
itself  of  tfo  manner  of  raTidhv,  and  is  no  ntber- 
tvlse  regairAed,  tban  as  it  hitb  the  appearance 
of  belAg  s^otn  before  periods  t^Ry  oommb- 
siohed, 'wfrhbut  tvh!(^  it  wouM  bare  no  tean- 
herof  Credit,  it  $eemeth  ^ftkat  otTencaa  (riT  ttih 
Mature  a^e  mostpropet'ly  pubkb^  by  se^creff 
i^basfislng  those  who  dsnrp  sudi  tn  ^tidkirity 
of  adininisteriog  df  o^th%,  Without  kik>  tegil 
Warrant.*'  tl'aWkiDs^s  Pl^  of  tbe  Cftfwa, 
ftil  1,  y  S^B,  et  s^, 

i^ictto^  toi.iov  p.  iirs. 
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Pid  Ue  iiMk«  QQ  .0t)jejotrao  ?— He  did  not  s^y 
a  word  of  it  io  rpy  hearip^.  I}e  only  skid  the 
space  of  9ix  months  is  wntten. 

Did  MohuQ  Persaud  see  Bollakey  Posses 
napoe  wriUieR  to  it  ?— |I^  did. 

Why  did  MobPQ  Persaud  desire  yon  to  go  to 
Maha  RajabP->-He  desired  ui^  to  go  sJong 
with 'him. 

Why  f— He  did  po^  tell  roe  apy  thing  par- 
ticular.   I  explaioed  to  biip  the  Nagree  paper. 

Cron-Eatcanination* 

What  w^  the  sum  mentioned  in  t(ie  C.urra 
Namik? — 1  S9W  a  prop^ise  in  fa?oqx-of  the  go- 
vernor and  Mr.  Pearson  :  likewise  account  of 
a  hojod  fi6r|ew.els.  There  wap  some  proipise 
in  favour  of  Mahfi  Rajah ;  apd  lastly  for 
.25,000  rijip.ees,  on  atccouott  Qf  teeps.  To  tiie 
Si^iicle  ^Qhe  bo^d  for  jewels,  |H)  suip  was  spe- 
cified. There  were  suikis  speQfie(|  to  the  Slaha 
Jlajah  and  tlie  goiverngr ;  but  1  do  not  recollect 
what  they  were. 

Is  l^he  Cur.ra  Nama  you  noyr  ^^^ention  the 
.same  you  made  mp  tn.e  bt^oks  fram  ? — )t  was 
the  same,  but  I  did  not  extract  the  accoijiot. 
Pudmehuo  Doss  did; 

Who  produced  the  Curra  Naroa,  Mohnn  Per- 
saud, ,«r  Maha  BajabP—Maba  Raja^  sent  for 
It  from  his  house.  There  was  another  Persian 
Jetter. 

Did  yoq  .point  out  to  Mohun  Persaud  the 
name  or  Bollakey  Doss  on  that  paper?— Mo- 
hun Persaud  .took  the  paper  in  his  owji  band, 
»nd  read  i^ 

lyas  this  tbe  ,6rs.t  tin^e  you  bad  seen  the  pa- 
per ? — Mohuo  Persaud  took  me  to  the  house 
jPudmobun  Doss'shewed  me  before. 

Why  did  not  you  mention  this  before?-— 
IHohvin  Persaud  forbid  me  to  mention  it :  be 
has  given  me  n^  victuals  for  these  four  years. 

Did  you  then  remember  it  ?-'-Mohun  Per- 
saud had  forbid  me  to  tell. 

As  you  wer«  awqrn  to  tell  the  whole  tratH, 
And  :have  npentioned  this  Ci^rra  Nama  so  often, ! 
why  did  vpu  not  iqejptiuo  this  circumstance  be- 
fore?—ff  nobody   asked  me  about  it,    why' 
should  I  te|l  the  had  .actions  of  Alohun  Per- 
saud ? 

Court,  Because  it  is  to  save  the  life  of  an 
innocci^t  peraon. — A.  Now  you  ask  me  the 
question,  I  recollect  it ;  I  did  not  before. 

Whom  have  you  ctmyersed  with  since  Jast 
night?— I  went  down  to  examine  the  papers; 
came  here,  wenthoroe,  and  did  not  see  or  con- 
verse with  any  one  last  night. 

Have  you  spoke  to  ai\y  one  to  day? — I 
went  to  the  house  of  Mr.  Jarrett,  to  converse 
wiih  a  Nagree  Mohurer. 

Were  there  any  other  people  at  Mr.  Jarretfs? 
—There  were  iO  or  12  people. 

Did  you  converse  with  any  of  them? — I  did 
not:,  J  conversed  with.my  own  man. 

Did  you  speak  to  your  own  man  aboi)t.the 
Curra  Nama  ? — i  did  not  speak  to  any  one.  J 
•spoke  to  nobody  but.the  Coort. 

Did  not  you  send  a  written  account  to  Maha 
A^iaji  of  every  thing  (l^at  you  knew  ?— 1  did 


wrjto  a  fersiap  letter  to  I^IaJia  J^ajab :  ftfaha 
Rajah  wrote  a  Persian  lettefr  to  me.  paving 
read  it,  [  wrote  him  an  arcount  pf  books,  and 
accounts,  and  a  few  V^rds  of  circumstances  that 
hamienef)  Kefore  ^ollakey  Dosses  death. 

Did  you  in  that  paper  relate  this  circum- 
stance?—So  far  as  related  to  Pudmohun  Poss, 
Idid. 

Did  you  write  that  paper  for  the  purpose  of 
acauainting  the  Maha  Rajah  of  all  you  knew  ? 
— 1  did  inform  hina  of  fill  t|ie  circumstances, 
but  this. 

Why  did  yoii  not  inform  him  of  this?— Mo- 
hun Persaud  desired  me  to  say  the  words  were 
erased  and  stratched  out :  fiud  therefore  1  did 
not  say  any  thing  about  it. 

When  did  Mohun  Persaud  desire  you  to  say 
this  ? — ff e  told  me  a  great  while  ago  ))efore 
Ball^ovin  of  all  the  circumstances. 

Did  yo,u  mention  in  your  letter,  ,that  you 
wrote  to  Maba  Rajah,  .^hat  (lohun  Persaud 
had  said  to  you?— N«j. 

Why  aid  you  not  ?  can  you  tell  any  hpne^t 
reason  ?— «Becau^e  I  am  a  servant  to  Gungabis- 
sen,  and  Mob.un  l^ersaud  is  his  attorpey^  and 
Gungabissen  lives  with  Mohun  Persaud. 

Did  you  shew  Mohun  persaud  the  letter  you 
wrote  to  Maha  Rajah? — I  did  not:  1  only 
wrote  to  Maha  Rajaii  tp  acij^uaint  him  with  tiie 
accounts. 

Did  you  write  nothing,  but  concerning  ac- 
counts?— I  must  owD  the  truth.  1  did  not 
write  to  Maha  Rajah  any  thin^  about  this  cir- 
cumstance :  Mohun  Persaud  is  a  great  msui ; 
he  told  me  not. 

Was  not  Maha  Rajah  a  greater  man  than 
Mohun  persaud? — 1  was  much  afrjiid  of  Mo- 
hun Persaud. 

Did  you  recollect  'this  circumstance  at  the 
time  you  wrote  this  letter  ?-7l  did  not. 

If  you  had  recollected  it,  would  you  have 
wrote  it? — I  certainly  should. 

Then  your  being  afraid  of  Mohun  Persau^» 
was  not  tl^e  reason  why  you  did  not  write  it  ?-— 
I  am  ninph  fkfraid  of  Mohun  persaud. 

[Que^tiop  repeated.]— I  was  afraid  of  Mo- 
hun Persaud. 

tQ^ue^tion  ggain  repeated.]  I  did  not  recol- 
ledi  it. 

The  being  afraid  of  Mohun  Persaud,  and  ths 
not  recollecting  it,  are  two  different  reasons. 
Both  of  them  cannot  be  true :  was  it  because 
you  were  afraid  of  Mohun  Persaud,  or  becaujm 
you  did  not  recollect  it?— [No  answer  comd 
be  procured.1 

Whep  did  Mol^un  Persaud  first  bid  ^ou 
mention  .it  ?— .He  took  a  written  paper  from 
me :  in  this  written  paper,  he  made  me  write 
ten  words  I  did  not  know,  and  leave  out  ten' 
words  I  did  know. 

Do  you.pfiean  that  Mohun  Persaud  occasion- 
ed you  to  write  to  Maha  Rajah  ? — Mohun  Per- 
saud and  1  we^e  on  had  terms,  when  the  affair 
was  in  the  Adawlet.  I  gave  evidence  in  favour 
of  Maha  Rajah :  the  complaint  was,  that  Maha 
Rajah  had  taken  money  oppressively.  I  gave 
evidence  that  he  did  not. 
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Were  you  at  that  time  afraid  of  Mobun 
Pereaud  f — No:  I  was  not  afraid  at  that  tiaie. 

Were  you  afraid  of  Mobuu^rsaud,  wben 
you  said  tbat  tbe  books  of  the  arra^^ere  sepa« 
rated  from  Bollakey  Doss's  otber^i|pers  by 
his  order  ? — Mobun  Persaud  forbid  me  to  tell. 
I  am  afraid  of  bim. 

When  was  it  Mobun  Persaud  told  you  not 
to  mention  it  P — I  believe  a  year  and  a  balf,  or 
two  years  ago.  In  tbe  late  proseeution  Maba 
Rajah  told  me,  if  I  would  write  out  a  paper,  1 
should  have  my  wages.  I  did  write  out  a  pa- 
per :  I  do  not  know  the  particulars. 

Did  tbat  paper  contain  all  you  know  of  this 
transaction  P — I  wrote  it  out,  and  I  copied  it. 

Did  MohuD  Persaud  tell  you  what  to  write, 
or  did  you  tell  bim  P — Mobun  Persaud  wrote  it 
out  first:  he  useil  to  tell  me,  wben  I  wrote  it 
out,  he  would  pay  me  tbe  wages  ;  it  remained 
10  or  14  days  on  tbe  bed  of  Gungabissen. 

Did  Mobun  Persaud,  at  any  other  time,  except 
tbe  time  last  mentioned  [i.  e,  about  two  years, 
or  a  year  and  a  balf  ago]  desire  you  not  to  men- 
tion it  ?— In  tbe  paper  he  ga?e  me  to  oopv  this 
is  not  mentioned,  which  I  observed  couid  not 
add  any  thing  to  it. 

[Question  repeated.l-^No ;  about  two  years, 
or  two  years  and  a  half  ago,  he  told  me  two  or 
three  times,  but  never  told  ine  since ;  1  put  him 
in  mind  1  knew  another  circumstance. 

Did  be  ever  mention  it  but  these  times  ? — 
No. 

Wben  did  you  receive  the  letter  from  Maba 
Rajah  P^lt  is  eight,  ten,  or  fifteen  days  since 
1  gotJIIaba  Rajah's  letter. 

[Here  the  Evidence  closed.] 

Lord  Chief  Justice  Tmpey : 

Tbe  prisoner  stands  indicted  for  forging  a 
Persian  bond,  with  an  intent  to  defraud  Bol- 
lakey Doss ;  and  also  for  publishing  the  same, 
knowing  it  to  be  forged.  This  offence  is  laid 
in  several  manners,  by  different  eounts  in  the 
indictment,  sometimes  calling  it  a  *  writing 
obligatory,'  and  sometimes  a  <  promissory 
note;*  and  it  is  laid  to  be  with  an  intent  to  de- 
fraud different  people,  differently  interested. 

1  shall  lay  out  of  tbe  case  all  those  counts 
to  which  I  think  no  evidence  can  be  applied; 
and  shall  only  mention  those  to  which  it  tnay, 
and  shall  point  out  those  to  which  it  most  par- 
ticularly ajiplies.  i  lay  out  of  the  case  the 
counts  where  the  publications  is  said  to  be  to 
defraud  Bollafcey  Doss,  as  the  nublication 
which  is  proved  was  alter  his  death  :  as  also 
those  which  charge  it  to  be  to  defraud  Pndmo- 
liun  Doss  and  Gungabissen  as  joint  executors, 
there  being  no  proof  that  Pudmobun  Doss  ever 
was  an  executor. 

The  only  counts  to  which  any  evidence,  in 
my  opinion,  can  be  applied,  are  the  first,  fiflh^ 
ninth,  and  thirteenth,  which  charge  this  in- 
strument to  be  forged  with  intent  to  defraud 
Bollakey  Doss :  tbe  eighteenth,  which  charges 
it  to  be  forged  with  intent  to  defraud  Gunga- 
bissen and  Biogoo  liOll;  nephews  and  trasiees 


named  is  tbe  will  of  Bollakey  Doss :  the  nine- 
teenth, to  which  the  evidence  most  forciUjr  ap- 
plies, for  publiabiug  the  same  knowing'  it  to  be 
forged,  with  intent  to  defraud  Gungabisaeai  and 
Hiogoo  Loll :  tbe  SOth  and  21st,  which  charge 
the  forgery  and  publication  to  be  with  iolcnt 
to  defraud  Gungabissen,  the  surriviog 
cutor. 

There  has  been  no  evidence  at  what 
tbe  instrument  was  actually  forged  ;  and  ibcre- 
fore  it  may  be  difficult  for  yon  to  aacertaio  whe- 
ther it  was  in  the  life  of  Bollakev  Docs,  and 
consequently  whether  to  defraud  bim,  or  such 
persons  as  bad  interest  in  his  estate,  after  his 
decease. 

Tbe  publication  was  clearly  after  his  de- 
cease ;  and  therefore,  if  you  should  think  the 
prisoner  guilty  of  tbat,  you  wookl  not  have  the 
same  difficulty  as  to  whom  it  was  to  defraud, 
as  it  must  be  his  executors,  or  other  pi 
who  took  benefit  by  his  will.  As  the 
was  distributed  according  to  tbe  dtvisieo  of  the 
rupee,  which  is  a  custom  in  this  conntiy  shnilar 
to  that  of  the  Romans  dividing  the  aa ;  there 
is  no  doubt  It  must  have  been  to  the  ^ref«- 
dice  of  his  nephews  Gangabissen  and  flingoo 
Loll. 

1  will  however,  after  I  have  gone  through 
tbe  whole  evidence,  point  oot  that  part  of  it 
which  applies  to  tbe  actual  forgery,  and  then 
what  applies  to  tbe  publication,  knowiai^  it  to 
be  forged. 

As  the  trial  has  now  taken  so  many  days, 
and  tbe  evidence  is  so  long,  notwithstanding 
von  have  given  an  attention  tbat  1  have  never 
before  seen  in  a  jury  through  so  long  a  trial ; 
it  will  be  necessary,  for  tbe  purpose  of  brioging 
it  together,  and  to  refresh  your  memories 
as  to  those  parts  which  passed  early  in  the 
trial,  to  recapitulate  the  whole  of  the  evideooe, 

[Pere  tbe  Chief  Justice  read  over  the  wheU 
of  the  evidence,  and  then  proceeded.] 

By  tbe  taws  of  England,  the  counsel  for 
prisoners  charged  with  felony  are  not  allowed 
to  observe  on  tbe  evidence  to  the  jury,  hut  are 
to  confine  themselves  to  matters  of  law  :  but  I 
told  them,  tbat,  if  the^  would  deliver  to  me  any 
observations  they  wished  to  be  made  to  the 
jury,  I  would  submit  them  to  you,  and  give 
them  their  full  force ;  by  wbicn  means  they 
will  have  tbe  same  advantage  as  they  wonU 
have  bad  iu  a  civil  case. 

Mr.  Farrer  has  delivered  me  tbe  following 
observations,  which  I  read  to  you  in  his  own 
words,  and  desire  yoi^  to  give  them  the  ftill 
weight,  which,  on  consideration,  yon  may  think 
they  deserve. 

*  It  is  no  forgery  on  Bolteke^  Doss,  becanse 
Mt  is  oot  proved  to  have  been  rorged  in  his  lift 
« time.' 

He  is  certainhr  right  in  tbe  observation,  tbat    i 
there  is  no  proofadduoed  of  tbe  time  of  the  ac- 
tual forgery. 

*  No  forgery  on  the  executors,  because  tbe 
*  prosecutor's  evidence  prove  tbat  they  were 
'  previously  informed  of  thefiMrgeryy  and  Tofaa* 
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'  iMpily  |iaid  the  bond,    Padmobuii  Dom  ex- 
•  pressly  knew  it' 

This  will  depend  on  the  evidenoe,  which  I 
shall  observe  upon  hereafter,  whether  Ganga- 
bissen  was  so  informed.    I  think  there  is  great 
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reason  to  suspect  that  Pudmobnn  Doss  was 
privy  to  the  fmad,  if  any  fraud  has  been.  But 
I  have  laid  those  counts  ont  of  the  case,  which 
f^ar^e  either  the  forgery,  or  the  publication, 
ktiowiii|r  of  the  forgery,  with  an  intent  to  de- 
fraad  Padmohun  Doss 


and  Gongabi 
joint  ezecoton,  because  the  prosecutors  have 
tailed  in  this  pfoof  of  Pudmohun  Does*s  bang 
an  executor.  They  produced  no  probate  to 
Pudmobun  Doss,  and  would  have  proved  it  by 
bis  having  signed  an  aocount  delivered  into  the 
Mayor's  Court.  This  we  did  not  think  suffi- 
cient to  prove  him  executor :  Mohun  Persaud 
by  that  means  might  likewise  have  been 
proved  an  executor;  for  he  has  signed  an  ac- 
count which  was  delivered  in  to  that  court. 
*  No  forgery  upon  the  trustees,  or  residuary 

*  legatees,  because  ther  had  only  a  continffent 

*  interest  at  the  time  of  the  publication,  ana  not 

*  a  Tested  one.  It  was  not  an  interest  *  debltnm 

*  in  praesenti,  solvendum  in  future :'  had  they 

*  died  before  the  contingency  happened,  the 

*  interest  would  not  have  gone  to  their  repre- 

*  sentatives  as  such,  and  as  claiming  onder 

<  them,butto the nextofkinofBollakey  Doss; 

<  therefore  the^  could  not  be  defrauded.' 

This  is  a  point  of  law,  and  I  cannot  help  dif- 
fering from  Mr.  Farrer  in  it ;  for  in  my  opi* 
nion,  and  in  all  our  opinions,  the  interests  of 
the  nephews  and  residuaryiegatees  is  a  vested 
interest,  and  would,  whenever  the  money  due 
to  Boilakey  Doss  from  the  Company  should  be 
paid,  go  to  the  representatives.  The  receipt  of 
that  money  fs,  1  suppose,  what  is  understood 
by  Mr.  Farrer  to  be  the  contingency. 

This  objection  seems  to  be  made  from  mis^ 
stating  an  observation  made  early  in  the  cause 
by  my  brother  Chambers,  and  which  I  was  at 
first  struck  with ;  which  was.  That  neither  the 
appointment  of  executors,  or  any  part  of  the 
will,  was  16  take  place  till  after  the  payment  of 
the  debt  from  the  Companj^ ;  that  is»  that  Boi- 
lakey Doss  considered  himself  worth  nothing 
but  that  debt,  and  meant  only  to  make  a  will  in 
case  that  money  should  be  recovered.  But,  on 
looking  into  the  will,  I  pointed  out  to  my  bro- 
ther Coambers  that  there  were  dispositions  of 
other  monies;  and 'we  are  both  satisfied  that 
the  appointment  of  executors  would  have  taken 
place,  and  the  will  had  sufficient  to  operate 
upon,  though  that  money  bad  not  been  paid  ; 
and  that,  if  it  was  not,  Eiolhikey  Doss  did  not 
mean  to  die  intestate.  But,  however,  there  is 
evidence  that  it  has  been  satisfied  by  Com- 
pany*s  bonds. 

Mr.  Farrer  has  likewise  given  me  these  fur- 
ther olnervations : 

'  Persian  letters,  sealed  in  the  usual  mode 

•  of  the  country,  not  altowed  to  be  given  in  evi- 

•  dence:  bv  our  laws,  letters  sealed   in  the 

•  DBual  mode  in  England  would.^ 

You  cast  your  eyes  ontboif  letters,  asd  Qb- 


served  on  the  recency  of  the  writing.  You 
thought  them  an  imposition  ;  but,  as  they  were 
.not  given  in  evidence,  I  desired  you  would  not 
suffer  it  to  make  any  impression  on  you.-  I 
have  no  apprehensions  the  laws  of  any  country 
would  permit  them  to  be  giveO  in  evidence. 
They  were  letters,  enclosed  in  a  cover,  sealed 
with  the  seal  of  Boilakey  Doss ;  but  were  se- 
parated from  the  covers,  which  bad  been  open- 
ed. Any  writings  might  have  been  put  into 
those  eovers.  There  was  no  signature  to  the 
letters.  There  wss  no  attempt  to  prove  that 
the  direction  of  the  covers  were  of  the  same 
hand- writing  with  the  letters  themselves,  or 
that  they  were  the  hand-writing  of  Boilakey 
Doss,  or  of  any  of  his  writers.  If  ibis  was  al- 
lowed, any  evidence  might  be  fabricated,  to 
serve  all  purposes.  Letters  in  Eugland  have 
the  signature  of  the  writer,  and  his  hand- 
writing may  be  proved  :  it  is  impossible  these 
oould  be  given  in  evidence.  * 

*The  witnesses  are  dead,   the  transaction 

*  is  stale,  and  long  aince  known  to  the  prose- 
« cutor.' 

These  are  oljections  of  weight,  which  you, 
gentiemen,  ought  carefully  to  attend  to,  when 
yon  take  the  whole  of  tiie  evidence  into  con- 
sideration, for  the  purpose  of  forming  the  ver- 
dict ;  and  I  have  no  aoubt  you  will  attend  to 
them. 

*No  evidence  of  defendant's  having  forged 
<  Boilakey  Doss's  seal,  for  which  he  alone 

*  atands  indicted.' 

There  is  cleariy  no  direct  evidence  of  his 
having  actually  forged  the  seal.  But  Mr/ 
Farrer  is  mbtaken,  when  he  sa  vs  the  prisoner 
stands  only  indicted  of  forging  the  seal :  he  is 
inaccurate  in  raying  he  stands  indicted  of  forg- 
ing the  seal ;  it  is  for  forging  the  bond.  But 
he  does  not  stand  indicted  of  that  only :  be  is 
indicted  for  publishing  it  knowing  it  to  be  forg- 
ed ;  and,  as  f  shall  hereafter  shew,  it  is  to  that 
the  evidence  chiefly  applies,  and  to  which  I 
must  require  your  more  immediate*  attention. 

*  The  absurdity  of  the  defendant's  confessing 

*  a  drenmstance,  which  would  endanger  his 
'  life,  to  people  with  whom  he  was  not  in  terms 
*of  confidence — his  refusing,  three  months 

*  afler,  to  become  security  for  Comaul  O'Deen 
^  in  his  fiirm ;  a  thing  trifling  in  its  nature, 
'  when  contrasted  vrith  the  consequences  which 

*  might  naturally  be  expected  from  a  refusaU- 
'  the  small  degree  of  credit  due  to  a  confession 

*  made  Only  once,  and  nobody  present  but  the 

*  party  and  the  witness,  which  are  the  words  of 

*  Comaul's  evidence.' 

ft  is  highly  j>roper  you  should  take  these 
circumstances  mto  consideration ;  you  will 
consider  on  what  terms  they  were  at  the  time  of 
these  conversations.  Confessions  of  this  nature 
are  undoubtedly  suspicious;  and  to  which,  ex- 
cept there  are  matters  to^corroborate  them,  you 
should  be  very  cautions  in  giving  too  much 
credit.  .» 

5  Nothing  any  ways  extraordinary  iu  Co- 

*  maul's  mentioning  the  circumstance  of  the 
'  dflfeodiol'i  QtnienioD ;  as  it  is  well  knowa 
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•ioii  had  BoUakey  Doia  to  call  for  another 
writer? 

There  is  do  evidence  of  any  particulars  being 
meDtioned  to  tlie  writer  who  made  out  the  hond, 
though  it  contains  very  special  matter,  except 
by  one  witness :  all  agree  th^  no  directions 
were  given  in  the  room  before  the  people  came 
from  Maha  Rajah  Nundocomar  to  Bollakey 
Doss's ;  and  all  the  witnesses,  except  onCf  deny 
any  specific  directions  being  given  after.  It  is 
possible,  he  might  have  spoken  to  the  Mour 
before  liis  coming  into  the  room,  which  the 
other  witnesses  at  this  distance  of  time  might 
have  forgot. 

Though  there  are  some  variations  in  their 
evidence  at  the  time  of  the  execution,  that  is 
not  at  all  extraordinary  ;  what  is  most  striking 
is,  the  very  accurate  memories  which  they  pre- 
serve as  to  some  circumstances,  and  their  total 
forgetfnioess  as  to  others. 

The  most  remarkable  instance  of  their  me- 
mory is  the  knowledge  of  the  seals,  which  some  of 
them  swear ito  positively,  only  from  having  seen 
tliem  three  or  four  times  on  the  fingers  of  the 
owners,  from  which  (thongh  the  seals  must  be 
revefsed  when  applied  to  paper,  and  though 
'some  of  them  do  not  understand  Persian,  and 
consequently  not  the  characters  engraved  on 
the  seal)  they  swear  positively  to  their  being 
able  to  know  the  impressions ;  and  it  is  true, 
for  they  do  point  out  to  whom  the  impression 
of  each  particubr  seal  on  the  bond  does  belong. 
Kissen  Juan  Doss,  who  must  have  seen  BoHa- 
key  Doss's  seal  ofleoer  than  any  of  the  wit- 
nesses, does  not  take  upon  him  to  remember  the 
impression ;  and  on  being  told  the  other  wit- 
nesses did,  he  said,  they  had  excellent  memo- 
ries ;  he  was  not  blessed  with  such. 

They  are  likewise  uniformly  accurate  in 
describing  the  order  in  which  the  witnesses 
•ealed  and  signed. 

1  shall  make  no  observation  on  the  variances 
of  the  witnesses  to  the  execution ;  for,  except 
in  two  instances,  one  of  the  witnesses,  who  re- 
membered the  sum  in  the  bond,  from  its  being 
explained  in  a  language  be  did  not  understand, 
the  other,  Sbeekear  Mahomed,  is  the  only  wit- 
ness that  spoke  with  precision  as  to  the  sum. 
You  heard  him  deliver  his  evidence,  and  will 
form  your  own  judgment  on  that  and  on  his 
whole  evidence,  in  which  he  affirms  and  denies 
the  same  thing  in  the  same  breath. 

As  to  the  other,  it  was  suggested,  that  the 
same  words  expressed  the  same  sums  in  Moors 
and  Persian,  which  drew  on  an  enquiiy ;  and 
we  had  the  Persian  and  Moor  words  for  the 
aums  mentioned  delivered  in  evidence;  you 
will  see  how  far  yon  think  they  agree  or  dis- 
agree. 

Nor  shall  I  observe  on  the  manner  in  which 
the  witnesses  on  either  side  gave  their  testi- 
mony. You  saw  and  remarked  them.  The 
jury  having  the  opportunity  to  majke  their  ob- 
•enrations  on  the  conduct  of  the  witnesses,  and 
of  hearing  the  questions  put  as  circumstances 
arise,  is  the  great  part  of  the  benefit  of  a  vivd 
woce  examination. 


of  Maha  Rajah  Nundaemarf        [1078 

The  defence  does  not  attempt  to  pro? e  either 
the  depooit  or  the  loss  of  jewels.  And,  isdecd, 
Kissen  Juan  Doss,  on  whose  evUlence  I  thtll 
hereafWr  observe,  says,  *  That  he  never  iuard 

*  of  such  a  loss ;   had  it  happened,  be  most 

*  have  heard  it ;  and  a  thonsand  people  most 

*  have  known  it.'  He  speAs  of  the  loss  of 
jewels  to  a  trifling  amount,  but  those  belao«(4 
to  another  person.  This,  as  I  said  before,  ii  a 
suspicious  circomstance.  Bat  if  thejesek 
were  actually  deposited,  of  which  there  is  d» 
evidence,  except  what  I  am  going  to  take  oo- 
tice  of,  the  Kursa  Nama :  tnougb  they  ven 
not  lost,  Bollakey  Doss  might  have  told  Miha 
Rajah  Nundocomar  that  they  were ;  sod  Ibe 
Maha  Rajah  might  give  credit  to  Bollakej 
Doss ;  or  might  chuse  rather  to  take  t  bood 
than  enquire  further  into  the  matter.  It  oiigirt 
oossibly  have  been  a  fraud  on  Maha  Bjjab 
Nundocomar. 

Aleer  Assud's  evidence  may  be  very  mite' 
rial.  He  produces  a  papery  purportioff  to  bei 
receipt  given  by  Bollakey  Doss  to  did,  fv 
valuable  effects  of  Cossim  Alii,  delivered  bjtlie 
witness  to  Bollakey  Doss,  which  had  the  wl 
of  Bollakey  Doss  to  it.  The  impression  7N 
will  examine ;  yon  will  find  it  to  be  the  suae 
as  is  on  the  bond.  This  was  for  the  porpw 
of  proving  the  correspondence  of  the  imprenot 
of  the  seal  on  this  receipt,  with  the  seal  os  the 
bond  ;  and  by  that  means  to  prove,  that  tbe 
seal  to  the  bond  was  the  identiod  seal  of  Bol- 
lakey  Doss,  not  one  that  was  foiged.  Tbs 
transaction  was  said  bv  the  witness  to  be  wbco 
Bollakey  Doss  was  with  tbe  army  at  Dari^boUy. 
It  seems  clear  beyond  doubt,  from  the  dale  of 
the  receipt,  from  the  place  the  army  was  thai 
in,  and  from  the  circumstances  that  botb  C«- 
sim  Alii  and  Bollakey  Doss  were  in  at  tbe  time 
the  receipt  bears  date,  that  the  receipt  oaoU 
not  have  been  given  by  JSollakey  Boas,  ud 
that  the  whole  is  a  fiction. 

A  very  striking  observation  arises  frooi  ths: 
it  may  account  for  the  witnesses  remeisbenQi^ 
the  seals  so  accuratelT.  Tage  Roy  sap,  He 
18  in  possession  of  Matheb  Roy's  seal.  Tbe 
seal  of  Comaul  O  Deen  is  nroTed  to  bafebeea 
in  the  possession  of  MshaR^ah  NaodoooDir; 
and  the  person  .  who  fi^Mricated  this  reeaft 
must  have  had  that  aeal  which  made  tbe  iD* 
pression  on  the  bond  and  the  receipt.  If  ue 
witnesses  by  any  meaua  have  seen  those  m 
it  is  no  longer  surprising  that  tbey  should  k 
well  acquainted  with  the  impressions.  Tbii  i> 
a  strong  observation ;  hut  it  is  but  sn  ^'''^' 
tion ;  1  would  have  you  consider  it  deliberately 
and  maturely  before  you  adopt  it 

Kissen  Juan  Doss  delivered  all  his  c^NeD^, 
till  this  morning,  with  such  simplicitji  *^ 
with  such  an  air  of  candour  and  troth,  tbit  | 
gave  full  assent  to  every  thing  he  said ;  •»<>  ^ 
am  extremely  chagrined  that  there  has  tmM 
any  cause  to  suspect  any  part  of  his  eti^oca. 
He  mentioned  a  paper,  which  he  calls  a  Ku|* 
Nama,  in  which  the  whole  of  this  ^^J^ 
was  wrote,  and  which  was  acknowledged  m* 
signed  by  BolUkey  Dois.    Though  the  m 
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i  iniXktlMk  after  «W  ileaUi  of  MUA»y 
]>QiN^  hy4>r4m  ^  Pu^mciliua  Qqm,  mA  pur^ 
porting  la  Im  Milb« lifdimfi of  fioU^k^jf  !>«•, 
CMTwii  Biaf4«  of  swDMHHi  wUb  it ;  3rel»  I  omtd, 
KiflMm  Ju«»  U^m  hud  m  OMipleiely  g«uif4 
my  cmifideM^  tbal  I  fftiQ  iiwpiioil  avodil  I0 
bMi.  Mmj  atteoMittL  w«r«  iM4t  to  «i|«bli«h 
UIb  •vidciMfs  w^D  failed  of  Je|(«l  priof ;  h«t 
«8  I  thoiiglit/Mi  veil  qI'  Kinfitn  Jwaa  Q(Mn»  a«d 
as  U  w«iiftd  hav9  k»eea  extrent^y  iwrdy  if  svch 
a  pspar  Iki4«xuite4,  thai  )tia  priaoaer  abQuld 
b«  dapritad  of  the  l»enefit  of  it,  1  aaid  (having 
first  aaMi4l|eGooaeat  of  i»y  brethraa,)  Ibat, 
thou^  ii  «M8  not  strictly  eridence,  1  would 
leave  it  to  you  to  giva  such  waigbt  to  il  a»  you 
liioufbt  il  deserved.  I  still  leave  it  to  yeu ; 
and  if  you  believe  that  such  a  paper  ever 
exieted^  it  weuld.be  the  higheat  ii\jttstice  not  to 
a^iilt  the  prisoner.  . 

Ittooipta  were  made  to  bring  .tbia  to  the 
knowledge  of  Mohun  Persaud ;  and  if  it  did 
exiHy  aad  was  in  the  knowledge  of  Mlobun  Per* 
aaiidt  this  proseoution  is  noyt  horrid  and  diabo- 
lical. Mahiui  Persaud  is  guilty,  of  a  erime,  io 
my  appraheosien,  of  a  nature  more  horiiii  than 
murder. 

But,  I  own*  what  pamed  al^er  the  «aunsd 
for  the  prisoner  had  closed  his  ei ideooe,  has 
very  miuHi  weakened  the  confidence  I  had  io 
&iasca  Juan  Doss.  The  counsel  did  not  desire 
that  he  should  be  called,  assigning  as  is  usual 
for  their  reason,  that  they  had  forgot  to  exa- 
mine to  any  particuhur  point  which  was  con-i 
toified  iq  their  iuitruetione;  but  we  ave  inform- 
ed that  the  Maha  Rajah  had  something  to  say* 
All  that  he  says  is,  That  he  desires  Kis«» 
sen  Juan  Doss  may  he  farrier  interrogated 
as  to  the  Knraa  Nama.  The  qneatioo  then  is 
immediatoly  put  to  him,  Whether  he  ever  ex* 
pUiocd  the.  Knrpa  Name  to  Mohun  Petsaudf 
and  than  he  glveatbe  account  of  Mohun  Per* 
saud*8  hjMriog  seen  it  at  Maha  Rajah  Nnodo* 
comar'a. 

When  he  ia  examined  to  the  reason  of  his 
not  having  told  it  before,  all  that  simplicity,  ail 
that  air  of  truth  and  candour,  which  we  had 
remarked  in  him,  instontly  vanished.)  hia  looks 
were  caat  down,  his  tong^  laultored,  he  pre- 
varioatea,  he  contradicts  lumself,  he  dkl  not 
seem  the  aame  man.  f  Be  did  net  toll,  beeause 
'  he  was  BotrOaked.'    <  He  did  not  memion  it 

*  to  Maha  Ri^jah  .Nondoeomsr  in  his  Jotter, 

*  bcoauie  be  was  ^ftaid  of  Mohn^  Persaud.' 
'  Ho  did  not  nMUtiqp,  heoauae  he  did  net  recol* 

*  lect  it.'    *  Ho  did  nofc  deliver  it  in  evidence, 

*  because  afraid  ef  Mobon  Persaud.*  Mohnn 
Peieaud  ia  a  gseat  man.  He  waa  noi  alraid  to 
witte  the  latter.  H»did  not  shew  the  letter  to 
Mohun  Persaud :  why  sfaonhl  he  be  Mraid  to 
insert  this  evcmnstonoe  P  if  he  nowstands  io 
sa  much  fear  i^f  Mohnn  Peraand  as  npt  to  men- 
tioa  this  in  hia  evidenoe,  was  he  ao  mveb  afraid 
of  him  when  be  voiontarily  and  direeHy  eon- 
fronted  him  as  to  the  army  books  f 

All  this  fear  ariaaa  fiom  no  recent  threats  it 
it  in  consequcnoe  ef  a  camefaatwn  at  the  dio- 
taaoe  of  aamn  yeans;- 
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II  itfcryon  to  determine  how  far  he  really 
stands  in  awe  of  Mohun  Peiaaud,  and  what  the 
,e4eeto  af  tbel  imimidfttion  wa«  when  he  deli* 
vered  his  evidence. 

It  is  strange^  aa  the  witness. was  so  often 
examined,  and  so  paclieulafly  to  thia  Kuisii 
J^a«M»  that  Mah%  R^  Nuodoeomar  never 
beloi«  auggeated  thio  mat%»t!  to»  hia  oavNisel.    . 

If  ibis  lailer  p^rtef  Kiaseo  J«4ao'(a«vtdence 
is  tone*  he  must  be  either  ^ailtv  of  perjury  or 
Very  strong  prevarication  in  his  foraner  evt*- 
denoe,  fieiog  ukedkas  to  Mohvo  ParasMd  sod 
Guogabtasea's  knowledge  of  the  entry  >maqe 
from  the  Kuraa  Nama  P   He  save,  *  1  cannot 

*  say  that  Muhuo  Persaud  and  Gungabissen 
'  knew  of  it,  at  the  time  of  the  entfy ;   they 

*  knew  of  it  afterwards.    How  can  I  teU  when 
f  they  knew  of  if  first?  They  must  have  known 

*  it  from. the  papera  in  the  mwaony  Audaulct  $ 

*  tbe«  were  all  called  for  tlie re.    1  shoukl  tell^ 

*  if  I  knew  Guogabissen  or  Mohun  Persaud 
«  knew  of  the  entry.'        .     . 

He  must  hare  known  it  was.  more  materinl 
to  prove  that  they  knew  of  the  Kutoa  Nama 
itself,  in  which  the  parlicnlarsof  the  aoceont 
which  farmed  the  sum  in  the.entry  weie  wrote, 
and  which  BqHekey  Doss  had  signed^  But  he 
presently  aAerwarda  positively  says,'  Theit 
Mohnn 'Persaud  and.  Gungabissen  wese  net 
acquainted  with  the  aoaoonta. 

In  another  past  of  hia  evidence,  he  nays  to 
Pudmohon  Dom^  <  Make  m^  mind  eaay  about 
<  the  bond  we  nr*  now  pnymg,'  or  (for  there 
waa  a  doubt  in  the  tntovpretatton)  *  which  we 

*  have  paid.' 

The  time  that  this  explanation  waa  made  al 
Maha  Rajah  Nnndeoemav's  is  not  ascertained  ; 
but  it  moat  have  been  before  the  payment  of 
the  bond ;  for  afterwards  it  could  he  of  no  usa 
If  then  Kissen  Juan  Doss  had  before  seen  this 
Kursa  Nama,  and  explained  it  to  Mohnn  Per^ 
saud,  why  did  he  demand  that  his  mind  shonM 
be  made  easy  about  the  bond  ?  and  how  was  it 
made  easy,  only  hy  the  production  'Of  a  paper 
that  he  had  seen  before. 

I  am  much  hurt,  to.  be  obliged  to  mnfce 
these  observations  on  the  evidenoe  of  a  man 
that  I  entertoined  so  good  an  opinion  of.  I 
muft  desire  you  to  reoollsct,  with  regard  to 
this  observation,  and  every  one  that  1  aohmit 
to  yon,  that  yen  are  to  meke  no  fasther  use  of 
them,  than  aa  they  coinoide  with  yoor  opinions 
and  obaervatknis ;  and  when  Ibey  do  not,  you 
should  repect  them ;  for  it  is  yeu,  net  I,  thai 
are  to  decide  upon  thaevidence. 

Allempta  were  made,  by  meant  of  Monehuti 
and  ether  witnesses,  to  impeaeh  Mohun  PM«i 
saud,  by  particular  facta,  ef  nttoosptate  istlbomi 
and  by  geneml  character.  You  must' judge 
hew  ihr  they  have  suooseded.  They  lotnlly 
failed  In  the  same  aitempts,  as  to  CommaM 
(yDien. 

It  is  to  be  observedv  lifcewtse,  that  no  person 
has  been  called  to  impeach  the  witnesses 
href  gilt  by  the  defendant 

There  are  many  obserratians  to  be  «nede  m 
favour  of  the  ptisoner ;  and  1  am  snre  yotir 
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liumanity  will  pnimpC  yoa  to  enforce  them,  as 
Ht  M  they  will  beer. 

I  before  said,  that  the  defence,  if  belicTed, 
was  a  full  refatation  of  the  charge ;  it  is  not 
only  80,  but  it  mast  fix  an  indelible  mark  of  in- 
famy OD  the  proieciitor. 

Tbere  are  four  poeitive  witnemei  of  the  ao- 
toal  execution  of  the  bond  by  BoUakey  Doh. 
'    In  oppoeition  to  Commanrs  eTideooe,  there 
are  ae  many  to  pro? e,  that  the  witnen  atteitbg 
was  another  Conitnaal. 

Matheb  Roy  was  not  mentioned  by  the  e?i- 
dence  for  the  crown.  Four  witnesses  saw 
bim  attest  it ;  and  two  other  witnesses,  one  of 
them  his  brother,  likewise  pro?e  that  there  was 
snob  a  person. 

In  opposition  to  Rajah  Nobkissen  and  Pat- 
tock,  who  swear  the  nameSillabut  to  the  bond, 
is  not  of  Sillabut's  hand-writing  ;  four  wit- 
nemes  swear  positi? ely  to  the  ha? iog  seen  him 
write  it. 

Moch  depends  in  this  prosecntkm  on  the 
cridence  of  Mohon  Persaad :  you  must  jodge 
bow  far  his  credit  has  been  shaken:  most  of 
Ton  know  bim :  too  most  determine  how  far 
lie  deser?cs  credit;  and  how  probable  it  is, 
that  he  would,  through  maKoe,  or  any  other 
oormpt  motive,  aeeuse  an  nnoeeflt  person  of 
•  capital  crime.  If  yeu  think  him  capable  of 
it,  you  should  not  give  the  least  attention  to 
liis  evidence.  He  swore  nositiTely  to  the  bond 
produced  by  Maba^  Rajah  Nundocomar,  and 
for  which  die  Company's  bonds  were  given, 
Mng  the  same  bond  that  was  produced  in  evi- 
dence ;  he  said,  he  knew  it  from  circumstances, 
hot  did  not  explain  what  those  drcnrostances 
were;  this  I  mention  as  going  to  his  credit 
eoljjr ;  for  the  whole  defence  proceeds  on  iden- 
tifying this  bond,  and  proving  it  a  true  one. 

\oxr  will  judge  how  far  he  is  contradicted 
hf  Kissen  Juan  Doss,  as  to  the  army  books ; 
«m1  which  of  the  two  are  to  be  believed. 

Ab  imputatiob  was  attempted  to  be  thrown 
on  Mohun  Persaud,  for  preventing  GKiuga 
Visier  from  attending,  who  was  said  to  be  able 
•nd  willing  to  appear  as  a  witness :  but  that 
bas  been  deared  op,  to  the  full  satisfaction  of 
OS ;  and,  I  do  not  doobt,  to  your  satisfaction 
likewise.  Be  could  not  be  called  by  tbepro- 
flteutor,  on  account  of  his  interest;  and  no 
prejudice  should  accrue  to  the  prisoner,  for 
aiot  calling  him,  for  the  same  reason. 

The  counsel  for  the  prisoner  have  urged  the 
hardship  of  this  prosecution  b«og  brought  at 
this  distance  of  time.  Yon  have  heard  when 
Mobnn  Persand  first  suspected  the  forgery ; 
and  when,  by  Commaol's  dedaratiuB,  he  bad 
reason  to  be  confirmed  in  the  suspkaon. 

You  have  heard,  when  the  papers  were  de- 
iivf;red  out  of  the  court ;  if  there  has  been  any 
^CMgned  delay,  and  yon  think  Mohan  Persand 
had  it  in  his  power  to  carry  on  an  eflfoctnal  pro- 
•scutMU  before  be  has ;  it  is  a  great  hardship 
IP  Alaha  Riyah  Nundocomar,  especially  as  the 
witoesses  to  the  bond  are  all  dead ;  and  you 
eoght  to  consider  this  among  the  other  div 
tmourtanoes  which  an  in  his  favour.   Thoogh, 


tobesor^  this  hardship  is  mochi 

as  there  were  so  many  witnesses  still  lUTej 

who  were  present  at  the  exeeation  of  it, 

There  are  two  pieces  of  written  cfidcoct 
relied  on  by  the  prisoner  j^  one,  the  eatry  a 
the  book  firom  the  Korra  Nama,  on  aooooDttf 
the  agreement  of  the  aoma;  and  yen  will  find 
that  the  aims  said  by  Kissen  Juaa  Don  to 
be  contained  in  the  Korra  Nama  ;  vis. 

Durbar  expences    ....     6,000  S! 

Bond  Batta  and  premium    .    G9«6S0  7 


do  amount  to  the  anm  of 


75,630  r 


which  is  the  sum  in  the  entry. 

The  other  is  tlie  account  delifered  by  Mo* 
bun  Persaud  and  Pudmohon  Doss,  subiMaeit 
to  the  account  deli? ered  in  by  Pndmobun  Don, 
in  which  Pudniohon  Doss  had  taken  credit  ftr 
this  sum ;  and  the  subee^ent  aooonat  likeein 
contains  it. 

I  do  not  think  much  can  be  drawn  fiem  tkk, 
for  the  sums  had,  as  Mohon  Permad  mjii 


been  paid,  and  therefore  they  oertainlj  weoM 
take  cindit  for  th^m,  to  prevent  their  \m% 
charged  with  them  ;  thia  they  would  do,  vcn 
the  monies  properly  or  improperly  paid. 

There  ia  certainly  great  improbability  thit  s 
man  of  Maha  Rajah  Nnndooomar'sraBkiBd 
fortune  should  be  gniKy  of  so  mean  an  ofoei 
for  so  small  a  aum  of  money. 

It  is  more  improbable,  as  he  is  prored  to 
have  patronised  and  behaved  with  groat  kiad- 
ness  to  Bolhdcey  Doss  in  hb  life  tine,  that  bo 
should  immerliately  after  bis  deceam  plaada 
the  widow  and  relations  of  his  frieod. 

There  does  likewise  appear  to  have  been  i 
suit  in  the  Aodaulet,  which  must  bare  bees  • 
civil  auit ;  but  it  doea  not  indeed  appear  thit 
Mohun  Persaud  waa  a  party  ;  and,  udeed,for 
what  reaaon  I  know  not,  natber  tide  baif 
thought  fit  to  produce  the  prooeediags. 

I  have  made  auch  obaervations  on  tbe  evi- 
dence as  the  bulk  of  it,  and  the  feworiDiitd 
I  had  to  recollect  myaelf,  woukt  allow  oelo 
make. 

.  You  will  consider  the  whole  with  that  aa* 
dour,  impartiality,  and  attention,  which  bn 
been  so  visible  in  every  one  of  you  dsriog  tbt 
many  days  yoo  have  aat  on  thia  cease. 

You  will  consider  on  which  side  thavdfhl 
of  evidence  Ilea;  always  rememberiQg,  uit 
in  criminal,  and  more  eapecially  in  etp>^ 
eaaes,  you  must  not  weigh  the  erideaGe  n 
golden  scales ;  there  ought  to  be  a  V^^j^ 
lerenoe  of  weight  in  the  oppoaite  loaie  beioit 
yon  find  the  prisoner  guiltj.  lo  caia  of  P^ 
party,  the  atake  on  each  aide  ia  eqaal,  aodtbo 
least  preponderance  of  evidence  ought  to  tot* 
the  scale;  but  in  a  capital  caae,  at  there  oe 
be  nothing  of  equal  value  to  life,  yoa  tbould  m 
thoroughly  convinced,  that  there  docs  not  le- 
main  a  potaibility  of  innocence  before  you  girt 
your  verdict  againat  the  priaoner. 

The  nature  of  the  defence  in  this  cms  « 
such,  that,  if  it  is  not  believed,  it  most  iNWt 
fatal  (0  the  party;  forif  yoadonotbeliettA 
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3roii  determine,  that  it  it  sopported  by  perjury, 
eiod  that  of  an  agipratated  kind,  aa  it  attempts 
to -fix  peijury  and  snbornatHm  of  perjury  on 
the  proaeeutor  and  hb  witneaaes. 

Yoa  will  again  and  a^in  consider  the  cfaa- 
ivcter  of  the  proaeeotor  and  hia  witneaaes,  the 
distance  of  the  proaeention  fmm  the  time  the 
offpnee  ia  supposed  to  be  committed,  the  proof 
and  nature  of  the  confessions  said  to.be  made 
by  the  priaener,  hia  rank  and  fortune.  Theae 
are  all  reasons  to  prevent  your  inking  a  hasty 
au)d  preoipimte  belief  to  the  charge  brought 
aigttinat  lupi ;  but,  if  you  believe  the  lieta  sworn 
agmnat  mm  to  he  true,  they  cannot  alter  the 


nature  of  the  facts  themaehrea.  Tour  sense  of 
justice,  and  your  own  feelinga,  will  not  slfow 
you  to  convict  the  prisoner,  uniess  your  eon- 
scienoes  are  fuHy  satisfied  beyond  all  doubt  of 
his  guilt.  If  they  are  not,  you  will  bring  in 
thai  verdict,  which,  from  the  dietatea  of  ho- 
manity,  you  will  be  inclined  to  give$  hnt» 
aliould  your  consciences  be  thoroughly  con- 
vinced of  his  being  guilty,  no  consideration,  I 
am  sure,  will  prevail  on  you  not  to  give  a  ver- 
dict according  to  your  oaths. 


The  Jnry  retired  for  about  an  hour ; 
brought  in  their  verdict,  Guilty. 


and 
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jQfy  uMij^  qf  Introduction  to  the  Report  of 
the  Triah  of  Joseph  Ffftvke  and  others^ 
VMS  published  theJoUomng  Account  of 
certain  Preliminary  Measles.  It  is  in 
itself  not  uninteresting, 

DEPOSITIONS 

CONCEXNmU 

a  CONSPIRACY  AGAINST  WARREN 
HASTINGS,  Esq. 

Coleulta^  April  90, 1775. 

On  the  19Ui  instant,  about  nine  in  the  morn- 
ing, Comanl  O  Deen  AUi  Cawn,  the  farmer  of 
Uedgdee,  caiMto  Mr.  Hastings,  with  a  com 


plaint  against  Mr.  Joseph  Fowke,  for  baling 
extorted  from  bim»  by  violence,  accusations 
ugainM  Mr.  Hastings  and  other  persons.  The 
particulara  of  his  story  will  be  related  at  large 
m  his  deposition.  He  said,  he  had  that  instant 
made  his  cMape  from  the  hands  of  Fowke  and 
Nundncomar.  His  jamma  was  torn,  his  face 
pale,  and  he  was,  or  appeared  to  be,  out  of 
nrealh.  Mr.  Hastings  told  him,  he  could 
affofd  him  no  redress ;  and  referred  him  to  the 
Chief  Justice.  He  went.  The  Chief  Justice 
having  heard  the  complaint,  summoned  the 
nthw  judgss  to  meet  him  in  the  evening;  and 
'  ■  ■  •  ■  .    I     .f  ■ 

*  £eeihc  praceding  Case. 


late  that  night  Mr.  Hastings  received  the  foU 
lowingXetter  from  them : 

«<  The  Hon.  Warren  Hastings,  esq. 

«  Sir;  a  charge  haring  been  exhibited,  upon 
oath,  before  us,  against  Joseph  and  Francis 
Fowke,  Maha  Rajah  Nundocomar,  and  Rada 
Cburn,  for  a  conspiracy  against  yon  and  others  ; 
we  baf  e  summoned  the  parties  to  appear  to- 
morrow, at  10  o'clock  in  the  forenoon,  at  the 
house  of  sir  Elijah  Impey,  where  we  must  re- 
quire your  attendance.— We  are,  Sir,  your  most 
obedient  bumble  servants,  E.  IfflPBT,  Robert 
Chambers,  S.  C.  Lemaistrb,  John  Hyoe." 

•«  Calcutta,  April  19,  1775." 

The  same  intimation  was  sent,  in  the  samn 
form,  to  Mr.  Barwell,  Mr.  Vansittart,  Mahn 
Raiah,  Rajebullub,  and  Cantoo  Baboo. 

The  next  morning  Mr.  Hastings  attended^  as 
did  the  ether  persons  named  in  the  letter. 

Th^  persons  examined  as  evidence  on  the 
charge,  were  Comaul  O  Dien,  his  Moonsby, 
Matbew  Miranda  and  Timothy  Pereira*  two 
writers  of  Mr.  Fowke,  Akermannu  a  Gentoo, 
and  a  Moonshy,  both  servants  of  Mr.  Fowke, 
and  Yar  Mahomed,  a  well-known  servant  4>f 
Nundocomar.  The  examinatMU  lasted  till^ 
eleven  at  night 

It  will  be  necessarv,  before  we  proceed,  to 
remind  the  reader  of  a  representation  which 
was  made  to  Mr.  Hastings  by  Comaul  ODeeUy 
of  thc!  like  attempt  made  by  Mr.  Fowke  in  De« 
oember  last,  to  extort  accusations  from  him  ; 
and  which  was  laid  before  the  hoard  on  the 
tsth  of  thai  month.    In  the  coone  Af  the  h|te 
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examiafttioii  it  appe«red,  thai  Mr.  Fowke  kwl 
senl  to  the  Board  of  Revcone  a  tttter,  <lato4  ibe 
18tb  of  AfrU,  aocomfMaied  by  a  |Niper»  beaomtr 
tbe  seal  of  Comaai  O  Dees,  and  oootaining  a 
formal  recaalaiion  of  bis  former  representa- 
tiou.  Mr.  HastiofB  bad  not  yet  seen  tbcae 
papera. 

Ttie  following'  are  copies  of  Ihe  Depositions 
^bicb  were  taken  before  the  Judges. 

DEPOsmoN  of  CoMaul  O  Deen  Alli  Cawn, 
upon  oath. 

<<  Havinj^  a  dematid  on  tbe  Deiraa  of  tbe 
Calcutta  district,  for  the  sum  of  36,000  rupees, 
on  accottol  of  tbe  advanees  made  on  the  oelta- 
ries  iu  tbe  Hedgelee  districts,  which  be  bad  not 
Mid  to  me ;   to  IVighten  bim  I  went  to  Maba 
Itajab  Nundocoiuar,  and  gave  him  three  ar- 
Sfea;    two  agaiuy^  the  sSd  Dewao,  and  tbe 
third  agDinst  Mr.  Archdekio,  telling  him  to 
Jiei^  tlia  two  arseea  against  tb^  Dewan  In  bis 
ova  bands ;    and  that  when  Moonsby  Sudder 
O  D^en  should  arnre  from  bis  house,  and  f 
should  receive  my  money  through  bit  nieans,. 
that  I  woiild  niaKe  him  (Nundocomar)  a  pre-' 
sei^t  of  6,000  rupees,  and  take  back  my  anwes 
from  him  :  I  also  desired,  thatde  would  lay  the 
«»ee  Which  J  bad  girsa  him  agaitist  Mr.  Arch- 
deKio  before  the  committee,  and  afford  me  his 
l^atronage.   Tbe  said  Rojab  agreed  to  this,  and 
dismissed  me.    Another  day  Maba  Uajah  told 
mey  tbal  his  boatnesi  upended  on  Mh^.  Fowke, 
whom  I  must  visit.     I  answered,  that  in  tbe 
month  of  Poos,  .a  quarrel  happened  between 
.  that  gentleman  and  me,  and  that  I  tberef9re 
cotftd  not  go.    He  replied,  It  did  not  signii'y. 
At  bis  desire,  I  accompanied  Rada  Churto  to 
visit  the  said  gentleman,  who  talked  to  me  Very 
fKendhy.    In  the  mean  lime,  Moonsby  Sudder 
O  t>een  arrived,  and  told  me  to  get  hack  my 
avzees  ;    and  that  he  would  settle  my  affairs 
with    the  aforesaid   bewan.     1   went  to  the 
Maha  Rajah,  ^ud  desired  to  have  my  arzees  re- 
turned to  me.     Maha  Rajah  replied,  Give  me 
the  ,6,000  rupiees,  according  to  agreement;  and 
take  back  your  arzees.     I  said,  1  have  not  yet 
HetteSved  the  money ;  as  sofon  as  I  have,  I  will 
OMurediy  give  it  j^ou,  and  will  give  you  a  writ- 
ten agreement  to  this  efii*ct.     He  would  not 
consent  to  this ;  atid  oa  the  5th  of  Bysaac  said 
to  me,  fn  the  mot\th  of  Poos,  vou  gave  in  an 
tfrvee  of  comprint  against  Mr.  Fowke,  on 
which  account  he  is  displeased  with  you,  and 
ir\H  not  return  them  to  you.    I  replied,  I  gave 
the  arzees   in  trust  to  you,   And  not  to  Mr. 
Powlce.    He  answered,  Do  one  thing,  and  I 
will  return  your  arzees:    I  will  give  you  a 
draft  of  an  airzee,  which  you  must  write,  and 
present  to  the  general,  and  agree,  that  when 
you  are  apph)inted  to  Poorniah,  you  will  present 
this  arzee  ag:iinst  the  governor  to  the  council ;  if 
ymi  do-not  agree  to  this,  yonr  arzees  will  not  be 
returneil.    1  said,  Shall  I  give  a  fah«  arzee  to 
Mr.  Powke,  to  procure  the  return  af  my  own 
arzeeh?    He  replied.  You  need  not  give  this 
aHeee,  9r  pat  your  seal  to  it;  be  only  wants  to 


bear  ibapaH&««lai«afi«olifafrQn)wi:  Ikiiii 
of  no  caes^Meiboa  to  you.  Being  fMicdilSHb 
I  said,  Gi#e  me  wbalsver  draft  yoa  pkue. 
Afterwards,  at  night  of  tbe  <lb  By«ae^  at  Ui 
owki.office%  be  caused  ne  to  have  it  writtvp  by 
my  own  Moooaliy,  and  took  it  frov  ma;  sd4 
on  tbe  atb  kstaal  he  aeot  me  with  fiada  Oksn 
toMr.FoWke.  TbesaldgenileesaacalMBB 
into  his  bbaitibep,and,  plaeing  two  wrilsniad 
two  Bengmlliea  over  ne^  first  of  aB  aibidrf 
me.  What  sdoH  did  you  give  to  the  tiofSimr, 
Bfr.  Barweli,  Mc.  VanaittaH,  ^ol  as  biikes?  I 
1  gave  BO  bribes.  HaivMg  knui 
B0»,^n4lNk 


this,  he  suddenly  flew  into  a  , 
up  a  book  which  fay  near  bim,  to  strike 
saying,  Do  yoo  desire  your   o«w  «sl£mf 
Write  what  I  desire  you,  and  pat  yonr  wil  to 
this  arzee,    Being  frightened,  1  |uft  nyml 
to  tbe  arzee,  and  said.  Tell  me  what  yoo  desire 
f  should  Write,  tb.^l  I  ma^  wiile  iU    UenH 
Write  that  yoo  have  given   4/^,000  ropeei, 
#ithin  three  years,  aabribea  tli  Wr.Barwdl, 
15,000  rapeea  in   nuazies   to  the  Govemtf, 
13,000  to  Mr.  Vattsittairt,  r,OQO  lo  Miba  Rtjdi 
Uajab  Bolliub,  and  6,000  to  Baboo  Kisseo  Caa* 
too.    I  was  coo  fined  in  a  chattib^r,  without  soy 
power ;  aod,  being  w  tear  of  iby  r^petatioo  iid 
life,  I  wrote  what  was.  «)esired  of  me  witb  my 
owi)  hand,  and  gave  it,  aad  thereby  obuiof^ 
my  liberty  ;  aud  when  I  got  out  of  the  cbisi- 
her,  1  stood  at  «lie  top  of  the  sujrs,  aod  called 
aloud  to  Mr.  Fowke's  son  and  Rada  Cbtiri, 
*'  Give  me  back  tbe  falsities  which  I  have  bees 
obliged  to  write,  and  have  been  taken  fieai  ik; 
otlierwise  I  will  go  and    lodge  a  coaipbiot 
before  the  Audaulet."    Shimsheer  Beg  aod  bis 
Moonshy  are  witnesses  to  tbe  troth  of  tbii. 
Mr.  FoWke*8  son,  hearing,  went  to  bis  Mcr, 
and  after  much  conversation  came  out,  and  laid 
tome.  Go  for  tbe  present  to  your  bouse;  tbe 
Maha  Rajah  will  come  here  to  morrow,  do 
you  come  here  at  the  same  time ;   I  will  tbcs 
satisfy  you.    Being  remediless,  I  came  to  nr 
own  house,  and  went  to  Moonsby  Sodder  0 
De^n,  antJ  said,  Do  you  ffo  and  gtve  notice  ta 
Mr.  Barweli  and    Mr.  Vanaitlar^  that  Mr. 
Fowke  has  this  day  exercised  great  oppresiios 
on  me,  and  bas  made  me  write  a  great  aooibs 
of  falsities  against  the  gentlemen,  wfaieb  he 
has  taken  frott  mO ;  and  tbat>  wtiaie^^r  is  ts  W 
clone,  wiHhe  executed  te-mortow.    This  day, 
being  the  9th  of  Bysaac,  1  camte  10  Mr»  Pa«M 
house,  and  saw  tlfal  hO)  his  son,  a6d  t<is  Mabt 
Rajah,  were  consulting  together  in  his  eb*** 
her,  1  stood  without.    Aboot  two  garrifs  •[• 
terwards,  the  said  gentHeman,  tie  Maha  Rapji 
ht,  came  out,  and  got  info  their  palBo^oia*>  I 
came  befbre  them,  and  called  for  jtfMinAsM 
the  Cotineftand  Atidinlet,  anddesif^lhsttb^ 
wouMretut-n  mO»the  whlhigwbioh  tk«yb*» 
yesterday  forced  me  to  Irtite,  and  •"•^^o^T 
me.    Tbe  said  gentleman  and  Maba  K«j^> 
being  enraged,  told  their  people  lo  ••■^"J 
and  keep  nie  within  the  boose.    I  opT** 
them  with  all  my  force,  and  got  iOto»y  V'^ 
quin  ;  there  were  near  10  people  wilb  *••  '^ 
quarrel  ooBltBtied  beHHteii  mj-  p^op^  m» 
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€heii«  till  I  arriTed  at  the  house  of  Rajah  Ra- 
jah Bullub,  when  their  peo[)te  reiur&ed.  1 
went  to  the  governor,  and  represented  all  these 
particulars  to  hitn :  I  hope  for  justice.'* 

Seal.    [CohuUK  O  Dkm  AiaiGai^.] 


Q.  Wban  *ab  il  j^mi  firit  apj^M  l»  Naaio* 
eomar  with  the  ameaP-'-il.  The  toittar  end  of 
Chile. 

Hadclitreradllia  three  arscea  to  RadaClrarD, 
who  oanied  theao  la  Noodooaoiar,  whois  he 
hiiMelf  iNdaoi  ae^  thaltti|^t(  bat  tbeoeitt 
day  beaair  NttadilNHiian  who  toh)  him  he  had 
received  the  asaeeSv  that  he  waoM  fi«e  the 
aae  agaitaal  Mr.  Arehdekia  to  the  Gomihittee, 
aad  keepiha  oiheraby  htm. 

His  offer  was,  by  dMaM  of  Rada  Ghani, 
4,000 1»  Ndddocaasar,  aad  8^000  tor  himaeif. 

He  say  a,  he  aiadis  this  offer  because  he 
aspeded  that  Numlbcomar,  hj  hia  fp'tat  ia^ 
ioenca  in  Calcutta,  ^bich  is  well  known, 
woald  be  able  to  pnscure  the  payment  of  the 


TtMt  Rajah  Nandoconaar  had  always  mflo- 
ence,  hvt  particularly  sinoe  the  Rajah  of  Bord- 
wan  ehthined  bis  Keilaut. 

Tliat  the  said  Rajkkh  and  the  Rajah  of  Rad- 
ahtie  paid  hiai  attention,  and  that  he  has  fre- 
quently 90  palaa^uma  at  his  doer. 

He  did  not  htniself,'at  that  time,  mentien  tlie 
noftey  to  Nundocomar,  but  only  made  ttie  oilhr 
to  Rada  Cbura :  it  not  Mog  usual  to  offer 
money  to  the  principal,  bat  tlueiigh  "an  inter- 
mediate  person. 

What  he  mentioned,  coBcermn|f  the  draA  of 
the  arzee,  was  said  by  Nundocomar  in  a 
whisper;  and  beard  by  no  one  except  Rada 
€ham,  aoa-ln-taw  to  Nundocomar,  who  con- 
ducts Mr.  Fowke^B  buainesa,  and  ia  supposed  to 
be  his  baniaaw 

He  says,  that  Nundocamar  di<;iated  the  draft 
of  aa  araee  to  his  (Comaul's)  Moonshy  ;  and, 
flfVar  havinif  altertnl  it,  desired  that  he  would 
order  liia  Moonsliy  to  write  it  ftir.  He  then 
oamplained  of  illo««a,  and  went  away,  leafing 
hie  Moemahy  there. 

That  Nundocomar  sent  his  Hoonahy,  about 
ten  at  night,  under  the  charge  of  another  pei^ 
son,  with  t)>e  arzee,  and  directed  him  to  affix 
his  seal  to  it,  which  be  then  refused ;  saying, 
that  he  hnd  made  no  aoeh  agreement. 

That,  wn  the  8ih)  when  be  went  to  Mr. 
Powfce'h,  there  wt^  no  othtw  m  tha  f«om  ex- 
o»t  Mr.  Fowke,  ifeda  Cham,  and  two  Ben- 
gallies  mmI  two  wrileiv.  Young  Mr.  Fowke 
and  othera  passod  in  and  out  of  the  rsom 
several  lilnes.  Mr.  Fowke  shewed  him  the 
aniee,  Aiid  Jeatr^bim  to  pot  hi*  neal  to  it.  fie 
says  he  waa  in  f)»ar  and  trsmbljug  en  tcoonnt  of 
Mr.  Pewke'a  anger,  who  tank  up  *  laige  foKe, 
and  4hveaiencd  to  beat  tntn  With  U;  that  be 
had  laid  hold  of  his  feet,  and  deaired  Ibi^Te- 
ocBS,  and  tbtt  be  would  do  WbiCerer  Mr.  F^wke 
pteaaed. 

What  Mr.  Fowke  desired  him  to  write  waa, 
that  be  gare  the  unma  of  aftsney  fhrmerty  «ien« 
^med  to  th»  GovertMlr,  Hf.  ftiiWIiS  ate.  this 


m,  Wriitca  by  himnlf  out 


of  fear. 

That  he  did  not  put  dawtoany  reasons  for 
givibg. these  aoms,  ner  was  desired  by  Mfi 
Fowjbele  do  M.  He  did  not  gire  these  soma, 
her  awy  other  $  and  shonU  never  have  thought 
of  aiseuaioir  theae  getotlenien«  bad  it  not  been 
for  Mr.  Fowke  and  Nuadocaaiar'a  coniloct. 

He  took  the  fa^m  of  the  Hedgdee  dhttict 
for  five  yeara,  and  fnmislied  976,000  maunda 
of  aalt,  and  collecta  75,000 .  rupees  revenue. 
The  Company  fraiys  htm  a  lack  of  rapevs  year« 
ly  for  the  salt  wbich  be  provides  for  them. 

l)£posmoN  of  Nundocomar. 

^Oomaul  ODeen  Cawtt,ro  his  chiidhoad, 
wea  wish  me  two  or  three  yeara:  since,  some 
diapelea  arismg,  lie  separated  from  me ;  about 
twh  months  age^  he  mentioned  to  Rada  Chuvd 
that  a  violent  enmity  bad  anbsisted  betwixt  him 
and  me,  and  beggeji  Rada  Churn  to.endeavour 
to  bring  ua  together ;  be  made  many  intreatiea 
to  thii*  purpose  to  Rada  Chnm,  who  informed 
me  of  what  bad  passed ;  and  likewise  informed 
me,  tlwt  ComanI  O  Deen  was  roocb  aahaned 
of  hii  hehavinnr  to  roe ;  and  that  be  begged 
bia  faaha  mi^t  be  forgiven  him.  1  told  Rada 
Cbnm,  in  answer,  tliat  he  was  in  tbe  wrong  to 
mention  tbia  affair  to  me ;  who  earnestly  n-^ 

Juealed,  that  I  would  forgive  Comdul  O  Deeu; 
anawcred,  That  he  waa  very  yonng,  and  thot 
tbia  man  weuld  occaaioa  more  dispotea;  but  at 
laat  I  leave  turn  permisaion  to  bring  Comaul  O 
Oecn  Cawa.  One  day  lie  said  to  me,  that 
Oanga  Oovin  Sing  bad  got  S<V,000  rupees  After 
tbe  manner  of  a  bribe,  besides  3,000  and  800 
which  bad  been  ta^en  hy  his  servants.  I  ask- 
ed bias,  if  be  hid  ever  mentioned  this  eirenm* 
slaaeeto  any  one  else.  He  answered.  That 
SudderO  De«b  nod  Ounga  Govin  8ing  Wcr«  In 
friendship ;  hnd  though  I  bad  aeverai  times  de« 
manded  my  money  frr»m  tliem,tbey  woabl'not 
pay  it..  I  loM  him,  That,  since  that  was  the 
ease,  i  had  ne  other  reroeity  but  complainrog 
to  the'council.  Another  day,  having  written 
two  arzeea,  'he  hvouKht  them  to  me:  afler 
reading  them,  I  desired  bim  to  carry  them  to 
the  council.  He  then  desired  me  to  send 
Rada  Chum  with  him  to  Mr.  Fowke,  that  that 
gentiemai!  might  send  the  arseea  to  tbe  coun- 
cil, t  did  do,  and  desired  thetb  to  give  my 
cmnpKmenta  fo  Mr.  Fowke  (  requesting,  that, 
if  tbe  p#oofcaf>peared  clear,  he  would  aend  them 
to  the  council,  that  Comaul  O  Deeu  might  oh« 
taw  justice.  He  gave  tbe  araeea  to  Mr.  Powke, 
after  wbich  some  days  elapsed.  On  the  5th 
Bysaae,  I  weiit  to  tbe  honae  of  the  general,  to 
pay  him  a  tiait,  Whito  I  was  at  tbe  leenarat^, 
1  received  a  message  fVt>m  Rada  Chnm,  in- 
Ibrming  me^  that  Comaul  O  Deen  and  hilnseif 
wet e  at  the  bouae  of  Mr.  F^wke,  aftd  rs«|ueat« 
ed  1  Wool!  eall  hi  as  i  went  home.  1  went 
there  iceorilhigly.  Mr.  Fowke  toW  me.  That 
Cemaul  O  I>een  had  made  both  verbal  and 
written  representotions  to  hhn,  ind  requealed 
that  I  wooM  examine  Iheto,  and  inform  him 
what  part  of  hii  roprmeHliliona  weia  trge^ 
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Shbir  ear  If  ahmcb  beiogf  sworn ;  Rajah  Nod- 
docomtr  deairet  be  wiH  i^ive  aa  accotut 
of  the  circuiDBtaoces  of  this  affair. 

*«  One  ereDiDg^  Maba  Rdah  atttiog  n  hit 
devAn  kbaaioa^  or  office,  Comaal  A  Decs 
Camrn  cane  to  him,  and  aat  with  him  about  m 
hour  and  a  half;  when  be  was  going  away,  he 
pointed  to  his  Moonahy,  who  wasiittiD^a 
some  distance  writmg;  asid  ordeied  hb  pesplc 
to  ask,  If  he  had  finiahed  the  araeef  Hii|w> 
pie  returned,  and  ioANtned  him  thatoaelnlf 
waadooe.  He  then  requested,  that  the  lUjik 
wottkl  be  so  good  as  to  send  one  of  bit  peajiit 
with  the  Moonshy  and  arsee  when  it  ahoold  k 
finished ;  and  that,  when  he  had  seaM  it,  k 
woold  return  it.  Rajah  NandoeomarorM 
me  to  carry  the  paper  to  Cooiaul  ul  Deea  vim 
it  was  finished,  and  to  take  the  Mooasby  wilk 
me.  I  asked  the  Moonshy,  if  hit  anee  wn 
ready?  He  answered,  It  was  not;  bathebit 
only  two  or  three  more  lines  to  wnte.  Afis 
one  gurry,  the  Moonshy  ioform«d  mt,  tbittli 
paper  was  ready ;  and  f  went  with  it,  is  con- 
pan  v  with  the  Slooiishy  and  another  pcnoa,» 
the  house  of  Comaul  ul  Deen;  tfaeMocwfay 
put  tlie  paper  into  his  hand.  He  gafe  ne  h^ 
tie,  and  a  books  to  smoke.  He  then  tmi  ike 
arzeefrom  beginning  $o  end,  and  blotlcd  ««t  i 
word  of  it,  in  that  part  which  cooceraed  Mr. 
Graham ;  and  Goof  bast,  he  said,  to  be  pitf  ii 
stead  of  it.  He  then  spoke  the  followingmdi 
to  roe:   '  Sheik  Ear  Mahmod,  I  wrote  tbe 

<  contents  of  this  arzee ;  and  if  a  buodred  C^ 

<  rans  are  put  on  my  head,  I  will  swear  to  tht 

<  troth  of  every  word  in  it'  He  tbeo  tookoff 
bis  ring,  and  ordered  bis  khidmidj^ar,  or  ler- 
Tant,  to  bring  his  ink-stand  ;  wbicb  wis  u- 
oordingly  done.  He  then  sealed  the  inee; 
and  asked  two  Moonsbys  and  nyaelfi  «^ 
were  present.  If  the  paper  was  weH  mm. 
To  which  we  answered  in  the  affinaaltvt 
After  that,  I  carried  tlie  paper  homa.  A# 
Nundocomar  was  asleep.  I  put  tbe  iR« 
under  the  care  of  theConsumms,  directiaffiiB 
to  give  it  either  to  Rada  Chun  or  Rajah  Nin- 
docomar  m  the  morning." 

Sheik  Ear  Mahmud  examined,  the  Arzee  b^ 
iog  abewn  to  him. 


Comaal  O  Deen  said,  That  he  had  a  pain  in 
hia  bowels,  and  could  not  remain  any  loncer, 
hut  that  be  would  come  with  a  fool  draft  of  his 
oomplaiDt  in  the  erening.  I  went  home.  About 
seren  in  the  evening,  (kNoanl  O  Deen  came  to 
my  houae,  bringin|r  a  foul  draft  of  a  paper  and 
a  Moonahy  with  htm,  and  deaired  Rada  Chum 
to  carry  him  to  me.  He  accordingly  came  to 
niewith  the  foul  draft;  and,  upon  inapecting 
it,  I  aaked  him,  What  waa  the  meaning  of 
Gberab  Purwar  Audanlet  Gooalerf  He  an- 
swered. That  the  council  were  entitled  to  be 
callefi|  Gberab  Purwar  Andaulet  Gooater.  He 
told  i^e,  that  the  copy  he  bad  given  me  waa 
not  wyil  worded,  and  begged  of  me  to  make 
isiit  an6tber.  His  Moonahy  then  began  to  make 
•ut  ahother  copy.  He  had  written  out  about 
half  hia  araee,  when  Comaul  O  Deen  observed 
4bat  lie  waa  ill,  and  would  go  home.  He  left 
his  Moonahy  behind  him,  and  went  away% 
Just  as  he  waa  g^ing,  be  de8ire«l  me  to  send 
Sheik  Ear  Mahmud  with  the  letter  when  it 
was  done ;  and  that  he  would  seal  it  at  home, 
and  send  it  back  to  me.  1  then  went  out  of  the 
office,  and  told  Sheik  Ear  Mahmod  to  carry  the 
arzee  to  Comaul  O  Deen,  together  with  the 
Moonshy ;  and  in  case  Comaul  O  Deen  should 
affix  bis  seal  to  it,  to  bring  it  back  to  me,  and  I 
would  aend  it  to  Mr.  Fowke.  When  the  araee 
was  wrote,  Sheik  Ear  Mahmud  and  the  Moon- 
shy carried  it  lo  Comaul  O  Deen ;  who  sealed 
it,  and  gave  it  to  Sheik  Ear  Mahmud.  Next 
morning  the  arzee  waa  shewn  to  me:  I  direct- 
ed Rada  Chum  lo  carry  Comaul  O  Deen  with 
the  arzee  to  Mr.  Fowke.  Thia  was  on  Sunday. 
Comaul  O  Deen  gave  the  arzee  to  Mr.  Fowke. 
Two  days  after,  being  Tuesday,  I  went  to  Mr. 
Fowke*s  bouse,  who  observed.  That  if  two 
people  witnessed  the  arzee,  it  would  be  better. 
I  said,  he  was  right,  if  Comaul  O  Deeo  would 
Sgree  to  the  proposal.  One  gurry  after,  Comaul 
O  Deen  came.  1  informed  him,  that  Mr. 
Fowke  thought  it  would  be  right  to' make  two 
persona  affix  their  signatures  to  the  arzee  as 
witnesaes.  He  agreed  to  it ;  and  two  writera 
were  called,  to  wbom.Comanl  O  Deen  said, 
This  b  my  arzee ;  witneas  it.  On  Tuesday 
evening  Comaul  O  Deen  came  to  me,  and  toM 
me.  He  was  informed,  that  Mr.  Fowke  intended 
to  deliver  in  the  arzee  to  the  council  next  day. 
He  requested  to  go  for  one  gurry  to  the  house 
of  Mr.  Fowke,  and  to  entreat  htm  to  deliver  in 
the  erzee  against  Gonga  Govin  Sing  first  He 
made  use  of  many  intreaties,  and  at  last  I  ^t 
into  my  palanquin,  and  recommended  his  m- 
treaty  to  the  consideration  of  BIr.  Fowke, 
That  gentleman  answered.  That  hefroulddo 
what  was  proper.  When  I  was  going,  Comaul 
O  Deen  represented  to  me,  that  it  was  very 
bard  upon  him  that  the  arzee  against  Googa 
Govin  Sing  was  not  delivered;  for,  if  the 
other  was  given  in  first,  he  fearad  be  ahonki 
gain  no  advantage  from  that  I  advised  him 
to  be  patient,  and  to  give  in  hn  arzee  to  the 
council,  frbeie  be  would  ^obtam  redraas.  He 
would  not  attend  to  what  I  said,  but  ran  to  the 
COf  amor's,    iwenthomje^" 


In  what  part  of  th»  aisee  is  the  waid  Goo^ 
hast,  which  yon  said  in  your  evideuee  viip 
in  tbe  phu^e  of  another  r—Comaoi  ol  M 
made  an  observation,  that  Goofliaat 'M'* 
inserted  in  one  part  of  tbe  arzee  v^'y 
Graham's  name  was  mentioned;  botbew 
not  alter  it  in  my  presence.  «      . 

Is  this  the  petition  which  Conaol  0  im* 
Moonshy  wrote  m  I^)ah  Nondoconar'f  ««K| 
and  wbMsh  you  carried  from  thence  »  ^ 
houae  of  Comaul  O  Deen  ?— [shewiag  N«*  M 
— ^This  is  tbe  petition.  ,l. 

Did  Comaul  O  Deen's  Moonahy  copy  ^ 
arzeefrom  a  foul  draft P— One  naw  '"^  ^ 
foul  copy  to  the  Moonsby,  who  wioli  '■* 
was  dictated  by  the  other  pmw. 

WhQ  WW  At  other  pefsop  ?— I  *»  «***' 
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is  name.  I  should  know  bim  if  I  was  to  tee 
im  again. 

Whose  serrtDt  is  be?— He  is  «  senrant  of 
iomaul  0  Deen's. 

How  do  you  know  ? — He  told  mo  so,  as  I 
scompauied  him  to  the  house  of  Comaul  O 

Did  Rajah  NondooonMr  read  over  either  the 
•ul  draft  or  the  fair  copy  of  the  arzee  P— I  do 
>t  know  that  he  either  read  the  foal  draft  or 
le  fair  copy. 

Who  wew  the  Moooshys  to  whom  Comaul 
Deea  said,  Is  not  the  paper  well  sealed  ?— 
he  two  Moooshys  ^ho  accompanied  me  from 
ajah  Nondocomar's,  and  who  were  Comaul  O 
een*8  servants. 

Moomhy  Khadar  Newag  Cawn  examined. 

Did  Rajah  Nundooomar  read  the  petition 
ter  it  was  first  wrote  from  his  dictatinc;? — 
e  did  read  it.  He  first  ffa?e  a  foul  drairof  it 
to  the  hands  of  one  of  bis  own  people;  and 
en  corrected  it.  He  first  dictated  toe  arzee 
me ;  it  was  afterwards  again  written  by  one 

hii  own  people ;  and  the  Rajah  then  oor- 
2ted  that  copy  with  his  own  hand,  and  gave 
to  me  to  write  fair. 
Ha?eyou  a  copy  of  it? — No. 
Do  you  remember  the  subject  of  the  arzee  ? 
I  do  iK>t  remember  any  thing  of  it. 
Did  you  write  more  arzees  than  one  that  day? 
Only  one  that  day. 

In  whose  name  ? — Comaul  O  Deen  Cawn's. 
To  whom  was  the  arzee  meant  to  complain  ? 
1  do  not  know. 

Igaiost  whom  was  the  complaint  ?— Against 
t  goremor,  in  the  arzee  that  was  dictated 
me. 

^hat  was  complained  of  in  the  arzee  ?-*-l^ 
ore  told  you,  that  I  could  not  tell.     It  is  in* 

petition,  which  may  be  produced. 

Comaul  0  Deen  Cawn  eiamined. 

Vas  the  complaint  against  the  governor, 
.  Harwell,  Mr.  Vansittart,  and  Raiah  Bui- 
,  in  one  arzee,  or  in  more  ?— They  were 
taioed  in  oue. 

To'how  many  papers  did  yon  affix  your  sig- 

ire  that  day  ?— I  put  my  seal  to  the  arzee, 

my  aigpiature  to  one  ford  on  separate  pa- 

Vbat  did  that  separate  paper  contain  ? — An 
>unt  of  sums  given  to  different  persons, 
^bat  was  contained  in  the  arzee  ?•« >I  do  not 
w :  let  it  be  prodoced. 
I^ere  th*  names  of  the  governor,  or  any 
T  peraoDS,  mentioned  in  that  arzee  ?— The 
smor'a  name  was  mentioned  in  the  oonver- 
>n  held  with  the  li^ah,  when  the  foul  draft 
written  et  night  The  complaint  was 
nsl  the  governor.  Mr.  €rraham'a  name, 
iga  Govin  Sing's,  and  Sudder  O  Deen's, 
&  mentioned. 

^as  the  arsee  to  which  yon  set  your  seal  at 
Fowke'a  house  the  same  written  by  yoor 
ashy  on  tbedth  ?— IJie  aneeaeaM  by  ne 


on  the  8th  was  the  same  written  by  my  Mflkm- 
shy  on  the  6th. 

bid  yon  on  the  8th  affix  year  signatore  or 
seal  to  any  other  paper  than  the  arzee  and  the 
furd?— No,  Ididnot 

Was  the  name  of  any  witness  affixed  to**  the 
arzee  ?— The  servants  of  Mr.  Fowke  ifid  affix 
their  names  as  witnesses  to  the  arzee. 

Did  they  fikewiae  affix  it  to  the  fnrdf — 
No. 

Was  there  in  the  arzee  any  references  to  th# 
separate  paper? — No. 

Was  there  no  arzee  to  explain  the  nature  of 
the  separate  paper  ? — No,  there  waa  none. 

Was  there  any  Bemootaula  on  the  furd  ?—• • 
When  the  furd  first  came  on  the  carpet,  I  was 
blind  and  senseless  with  crying. 

How  did  you  write  the  fui3  in  foeh  a  sitoa- 
tion?*-I  wrote  upon  the  furd  the  words,  Rns- 
san  nedam,  or  right.  I  wrote  no  other  natt 
of  it.  : 

What  letters  or  words  did  yoo  write  on  the- 
furd?-~I  wrote  words  to  shew  that  I  approv* 
ed  it. 

Whether  the  furd  contained  a  listof  namee 
and  sums  of  money,  or  if  it  contained  an  v  thtng- 
else?-- Simply  a  Ibt  of  the  names  and  sume 
oollusively  taken  on  account  of  Hedgelee. 

Who  wrote  the  ford  ?— 1  do  not  know.    • 

Who  were  in  the  room  at  the  time  ?— Mr^ 
Fowke  and  Rada  Chum  were  present ;  mauT 
other  people  passed  backwards  and  fbrwaids 
through  the  room;  who  they  were,  1  do  not 
know. 

Who  brought  the  pen  and  ink  in,  to  write 
the  furd  ?— Every  thing  of  the  kind  was  there.. 

Was  the  name  -of  the  governor  or  any  other 
peraon  mentioned  in  the  arzee? — The  com* 
plaint  was  against  the  governor.  Moonshy 
Sudder  O  Deen,  Oonga  Covin  Sing,  Mr.  Gra- 
ham, Mr.  Vansittart,  Rajah  Bullub,  and  the 
governor's  Moonshy's  names  were  mentioned 
in  the  aezee.    I  do  not  recollect  any  others. 

Was  there  any  thing  relating  to  the  Ingalee 
aflair  and  collusioiis,'  in  the  arzee  sealed  by  yoa 
on  the  8th?— The  petition  waa  very  long:  f 
cannot  remember. 

Cannot  you  remember  the  least  of  it?— t 
can  say  nothing  respecting  the  arzee  till  1  have 
seen  it.  [Comaul  O  Deen  Cawn  represents, 
there  was  another  small  arzee.]  1  gave  in 
another  arzee  respecting  the  Aodaolet  of  Hid- 
gelee. 

How  did  you  sign  the  furd  ?— I  wrote  Has- 
san nedam,  or  <  1  acknowled^  it,'  upon  the 
paper. 

How  came  you  to  say  yoa  wrote  the  furd ' 
with  yonr  own  hand,  when  you  onljr  aignedit  ? 
— Azdust  Khood  Novistadada,  which  are  my 
own  wordr,  may  mean  signing  my  name  witli 
my  own  hand,  as  well  as  writing  it  out  with 
my  own  hand. 

Into  whose  hands  was  that  furd  delivered  ? — 
Mr.  Fowke  said  to  oie,  You  have  given  me 
this.  I  answered,  I  acknowledge  it.  I  gave 
it  into  Mr.  Fowke's  hands,  afM  having  ac« 
kaowledged  it. 
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0|i4 yw  snppiiMilmt  llit  wHl^rs atood •tot 
you  88  gfaards?— No,  I  did  Dot  im^giiie  tliey 
wtra  pui^irer  me  8s  giiardt; 

4r8  yov  certain  yov  did,  oo  Ibe  8th  Bysaac* 
write  any  tbing^  upon  any  otber  pa^er  io  Mr. 
Fovrke't  houte  besides  (be  two  arzeea? — None 
but  these  two  papers,  besides  the  furd,  which  I 
8i^e«l,  but  difi  not  write. 

Into  whose  bauds  was  that  furd  delivered? — 
Mr.  Fowke  said  to  roe,  You  have  f^ivieo  me  this. 
I  answaredy  That  1  had  written  Russan  nedam 
upon  it. 

[The  question  nepeated.] — I  gare  it  into 
Mr.  Fowke's  hands,  alter  writing  Russan  ne^ 
dum  upon  it 

Wlm  was  present  when  the  furd  fvas  deliwer^ 
ed  bv  Mr.  Fowke  to  you  to  sign  ? — I  did  not 
mark  any  witnesses;  it  was  in  Mr.  Fowke's 
house ;  a  number  of  people  were  going  back- 
wards and  forwards. 

In  what  room  was  the  furd  delirered  ? — In 
the  bed  chamber. 

^t  what  time  of  the  day  was  the  fard  deli- 
vered? Was  it  at  the  same  time  the  other  pa- 
pers were  detireredN-^I  beliere  about  twelve 
o'clock  the  antse  was  sealedt  and  the  furd  sign- 
ed at  the  same  time. 

Were  they  signed  in  the  saoae  room  P— Yes. 

Yoq  say  that  you  wrote  what  was  desired  of 
you,  and  theseby  obtained  your  liberty.  What 
do  yqu  mean  by  obtauing  yoor  liberty? — I 
was  got  into  a  ptaoe  where  I  considered  myself 
as  solHeeted  to  miafortunea ; .  front  which  I  was 
set  at  liberty. 

Was  you  efer  in  danger  Of  your  life  ?^- 1 
was  apprehensive  of  my  reputation ;  and,  when 
he  lilted  up  the  book,  even  my  life  might  have 
auffered.  [Comaol  O  Deen  gives  an  account 
of  his  signing  the  arzee,  &c.]  When  Mr. 
Fowke  desired^me  to  seal  the  paper,  I  answer- 
ed. That  I  had  made  no  such  promise  to  Maha 
RiUah,  and  that  I  had  nut  given  the  arsee  wil- 
lingly ;  that,  in  the  petition,  Maha  R^h  had 
written  Ghereb  Puelvar  Audaulet  Gooster,  but 
that  I  did  not  know  who  could  be  addressed 
Audaulet  Gooster,  and  who  it  was  that  would 
issue  orders  equal  to  such  a  title :  that  if  be 
would  carry  me  before  any  aach  man,  1  would 
seal  the  paper  in  their  presence.  Mr.  Fowke 
was  angry  ;  and,  being  impressed  with  fear,  I 
aealed  the  paper ;  and  immediately  after  this 
went  out  of  the  house,  and  raised  the  clamour 
of  which  von  have  before  beard.  I  know  no- 
thing further. 

(Shewing  N"".  1.)  Is  this  the  paper  your 
Moonshy  wrote?— My  Moonshy  wrote  it  at 
Maha  ilidah'a  house. 

[SaaaaqMlionrcsDactingameeN'*  8.]  My 
Moonshy  did  write  this  paper.  When  1  went 
to  Maha  Rajah  he  naked  me,  in  a  friendly 
manner,  What  reason  tempted  you  to  complain 
to  the  governor  against  Mr.  Fowke  ?  I  answer- 
ed, that  I  was  a  farmer;  i  did  not  complain. 
I  gave  nn  acconntof  what  had  pasM^  from  the 
banning.  When  Mr.  Fowke  naked  me  im« 
proper  qomliaiis,  end  was  angry  at  me,  I 
thought  it  neoemary  to  oomplainy.and  gase  an 


araet  into  the  governor's  hands,  to  Isj  Uri 

the  council.  Maha  Rsjah  asked  oae,  V I  kU 
a  copy  of  the  petition  in  my  pessems?  1  u. 
swered,  that  1  had ;  aod  then  west  bone.  1 
sought  for  it,  hut  was  nnt  aide  to  fiad  it;  nj 
Moonshy  waa  gone  from  Calcutls.  Ai  I  cmU 
not  find  it,  I  mformed  the  Rajah  of  it  He 
then  desired  me  to  write  down  whatever  pmi 
of  it  I  could  recollect ;  and  that  tbts  Mr. 
Fowke  wouki  no  hinger  shew  his aagrrtoiM. 
I  then  made  my  Moonshy,  who  has  tbii4a]f 
appearad  aa  an  evidence,  write  dowo  tbeinee 
N^  9,  and  gave  it  to  Maha  Rsjsh;  vbQd^ 
aired  me  to  Mai  it  I  aooordiogly  fiird  isy  lol 
to  it.  Since  that  time  I  have  heard  no(bit{ 
more  about  this  arzee.— [Commaui  0  Den 
further  observes,  two  Portuguese  writers  bire 
witnessed  the  arzee.  ^*.  8,  though  h«  liid 
his  seal  to  it  in  his  own  house. 

Mr.  Fowke,  Whether  you  recollect,  tbs, 
when  yon  delivered  the  arzec  tu  the  gotemor, 
the  goveroor  said,  Is  all  thisitroe  ?  Io  aoswn  a 
which  you  said,  It  is  all  a  lie  ?-'A.  It  is&be. 

Mathew  Miranda^  a  Portuguese  writer  IsHr. 
Fowke,  sworn. 

When  Commaol  O  Deen  first  ackoovledfed 
the  arzee,  N^  1,  was  any  rducteace  »be«o« 
his  part  ? — Not  any. 

When  this  |>aper  was  ackoowN^^  bj 
Commaul  O  Deen,  did  he  do  it  williugly?- 
Williogly. 

Did  he  appear  at  all  frightened  ?— No. 

Did  you  see  any  thing  like  force  or  violesa 
in  Mr.  Fowke's  behaviour,  when  be  made  thai 
acknowledgment  ? — No. 

Did  he  ackoowledge  before  yon,  that  be  bad 
told  maoT  lies  about  Mr.  Fowke  is  a  ftrflvr 
paper  ?— ICnows  not. 

Relate,  as  well  as  yon  can,  what  pusei- 
Mr.  Fovrke  asked  Commaut  O  Deeo,  sto 
the  papers  shall  be  produced  in  coanctl,  ui 
they  shall  demand  the  particulars,  whose  otne 
will  yott  make  use  of  ?  He  said,  the  geocnri. 
Mr.  Fowke  asked  him  over  sgain,  Did  1  vrt- 
tinn  the  general's  name,  or  even  mj  swo  stM 
or  demand  such  a  paper  from  jpou?  Tovbicb 
he  answered.  No.  Mr.  Fowke  tbsa  aaid,  Wbr 
will  you  make  use  of  such  namssf  To  vbiff 
he  answered,  Whose  nameshsll  I  ^lo^^' 
Then  Akermannn  asked  Corosiil  0  Deeo,  Wli 
required  this  psper  from  you  ?  Dad  yoapf^^ 
of  your  own  tree  will,  or  did  sr^  bsdjr  inn't* 
your  giruig  it?  He  aaul,  I  gave  it  af  my  f^ 
free  will.  Then  he  aaid,  I  itont  ta  H** 
Glinrn,  and  tnM  him  that  I  haver  dans  a  ff^ 
fault  on  Mr.  Fowke.  Rada  Cham  saka4  bii» 
What  fault  he  had  oomoaitled  ?  HsOwi^d, 
He  had  ifiven  him  the  particnlais,  *^' J|| 


had  brought  in  writing,  in  that  aises;  aw 
he  shewed  it  to  Bada  Chum>  who  bsd  M 
shew  it  to  Nundooomar ;  aiMi  the  R*Fr* 
him  carry  it  to  Mr.  Fowke.  Mr.  FowWt** 
asked  Oomaul  O  Deen,  Whether  thai  («P 
was  all  true  ?  When  ho  wuak,  it  was  lU  m 
bntoo«Ue$  and  nid»  thtt  heeoDO«Mi^ 
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iiiult  'of  MooDsby  Sudder  O  Oeen :  and  the 
deponent  left  tb^  room,  and  bim  in  it. 

Did  you  bear  Coiuaul  O  Deen  ask  for  tbe 
paper  back  P— I  was  writtng  at  my  desk,  and  i 
did  hear  bim  ask  the  papers  back,  and  ask 
what  he  sbould  write ;  and  Mr.  Fowke  told 
bim,  he  sbould  not  ba?e  tbe  paper  back,  oor 
write  any  tiling  in  bis  bouse. 

Did  Uommaul  O  Deen  brioflT  tbe  arsees, 
which  TOO  witnessed,  along  wiUi  bim  to  Mr. 
Fowke^?— I  do  not  know. 

Did  Mr.  Fowke,  in  your  hearing,  ask  any 
questions  about  presents  ? — No. 

Was  Mr.  Fowke  present  when  you  signed 
your  name  to  the  arzee?-«I  signed  it  in  tbe 
Teranda.  Mr.  Fowke  was  in  bis  own  room : 
both  the  arzees  were  sealed  in  presence  of  Mr. 
Francis  Fowke,  and  not  of  Mr.  Jeoepb  Fowke. 
After  they  were  sealed,  they  were  carried  into 
tbe  room  to  Mr.  Joseph  Fowke.  They  were 
both  sealed  at  tbe  same  time.  They  wefe 
sealed  before  the  con? ersation. 

Had  Comaul  ODeen  Gawnseen  Mr.  Fowke 
before  the  seals  were  put? — I  do  not  know:  I 
was  not  present  at  all  times  when  Mr.  Fowke 
and  Comaol  O  Deen  were  together. 

Can  you  take  it  upon  yourself  to  say  that 
Comaul  O  Deen  had  been  with  Mr.  Fowke 
that  day,  before  tbe  seals  were  put  to  the 
arzees  P — 1  cannot 

What  time  of  tbe  day  were  they  sealed  P— 
About  noon. 

What  time  did  you  see  Comaul  O  Deenfirst 
ihat  day? — About  ten  or  elefen,  in  tbe  Te- 
randa. 

Did  you  see  bim  write  on  any  other  paper  P 
— i  did  not. 

nmothy  Pardra^  a  Portuguese  writer  to  Mr. 
Fowke,  swoiu. 

Is  this  your  aigbature  to  tbe  arzee,  N^.  1 P— 
ITes. 

Did  you  hear  Comaol  O  Deen  say  it  was  his 
eal  P— I  saw  him  seal  it. 

Is  that  your  signature  to  N^  9  ?— Yes. 

Did  you  bear  Comaul  ODeen  acknowledge 
he  signature  as  bis  own  P — I  saw  bim  seal  it, 
Ad  heard  him  acknowledge  it. 

Was  the  ink  put  on  tbe  seal  before  he  put  it 
•n  both  papers  P — ^The  seal  waa  dipt  in  tbe  ink 
•efore  it  was  put  to  tbe  papers. 

Do  you  know  if  Mr.  Fowke  did  or  did  not 
sk  Comaul  O  Deen  any  questions  relating  to 
resents  P— I  do  not  know :  not  in  my  presence. 

What  time  did  Comaul  O  Deen  come  to  tbe 
Ottse  ?— About  ten  or  elereo. 

In  what  room  was  tbe  seal  put  to  those  pa- 
ersP — In  Mr.  Francis  Fowke*s  room. 

Are  you  sure  it  was  not  put  to  it  in  tbe 
eranda  P— No,  it  was  not  put  iu  the  veranda. 

Doea  Mr.  Francis  Fowke's  rOom  open  to  tbe 
eranda  P — No,  you  go  through  tbe  ball  to  Mr. 
^rancis  Fowke's  room. 

Where  was  Mr.  Fowke  when  the  seala  were 
ut  P — In  his  own  room. 

]>o  you  know  if  Comaul  0  Dctn  bad  beeii 
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with  Mr.  Fowke  before  tbe  seals  were  put? — I  ' 
do  not  recollect. 

Did  Comaul  O  Deen  make  any  and  what 
noise? — He  was  beggini;^  aod  praying;  but  I 
do  not  know  for  what.  He  came  out  to  the 
▼eranda,  and  desired  ftjr.  Fowke  younger  to 
intercede  with  bia  father ;  but  i  do  not  know 
for  what. 

Did  you  at  any  time  see  Mr.  Fowke  \\(i  up  a 
book,  offering  to  strike  Comaul  O  Deen  P — I 
did  not ;  but  I  beard  Mr.  Fowke  bid  him  go 
out  of  bis  presence.  [Matthew  Miranda  being 
asked  the  same  queations,  makes  the  same 
answers.] 

Q.  to  C.  0  Deen,  Are  these  the  two  writers, 
who  you  alleged  were  pot  over  yoo,  when  you 
signed  the  arzee? — A,  Pareira  was  one  of  tbe 
writers}  tbe  other  passed  aod  repassed;  and 
sometimes  another  came  in  bis  place.  While 
I  was  in  conversation  with  Mr.  Fowke,  some 
Bengalees  likewise  sometimes  came.  They 
were  both  at  first  present. 

AkermannUt  Servant  to  Mr.  Fowke,  sworn. 

Akermannu,  Mr.  Fowke  sai4  to  me,  and  to 
another  writer  named  Miranda,  Listen  to  what 
passes  betwixt  me  and  Comaul  O  Deen.  Mr. 
rowke  asked  Comaul  O  Deen,  When  you  carrji 
those  papers  to  council,  and  shall  be  asked  about 
them,  what  wilt  you  sav,  and  whose  name  will 
you  make  use  of?  He  answei^,  That  be 
would  make  use  of  the  generaPs  name.  Mr. 
Fowke  then  said,  Vfhy  will  you  make  use  of 
tbe  generara  name  P  Did  the  general  ask  joa 
any  thing  himself,  or  did  I  ask  you  any  thing 
in  tbe  general's  name  P  Comaul  O  Deen  an- 
swered.  No.  Mr.  Fowke  then  said.  Why  dq 
you  use  tbe  generars  name  if  Be  said.  Whose 
name  shall  I  use  P  Mr.  Fowke  said,  Make  use 
of  those  persons*  names  who  make  ioquiriea 
from,  you  about  this  business.  I  then  asked 
Conoiaul  O  Deen,  if  be  bad  himself,  of  bis  owoi 
free  will,  written  these  papers  P  or  if  be  bad 
been  obliged  to  write  them  P  Comaul  O  Deea 
said  to  me,  1  went  one  day  to  Baboo  Rada 
Churn,  and  desired  bim  to  make  me  acquainted 
with  Mr.  Fowke,  as  1  bad  said  aometbin|C  of 
bim  bad :  Rada  Churn  said.  What  bad  things 
have  you  said  of  biro  P  On  which  I  informed 
Rada  Churn  of  every  thing  concerning  it ;  and 
said,  I  have  brought  tbe  foul  draft  of  these  par- 
ticuUrs :  Rada  Churn  said.  Shew  it  to  Maba 
Rajah.  Mr.  Fowke  asked  Comaul  O  Deen, 
If  what  be  bad  written  was  true  or  false  P  Co* 
maul  O  Deen  answered.  It  is  all  true ;  there 
was  one  falsehood.  Mr.  Fowke  asked,  What 
is  it?  Comaul  O  Deen  answered.  There  are 
some  bad  circumstances  relating  to  Sudder  O 
Deen,  which  I  have  coucealed.  Mr.  Fowke 
said,  There  is  cot  oue  lye ;  you  have  only  let 
one  roan  escape. 

Were  vou  in  Mr.  Fowke*8  bed-chamber  with 
Comaul  O  Deen  ?•*- Yes. 

Did  you  see  Mr.  Fowke  lift  op  tbe  book  to 
strike  Comaul  O  Deen  P— No. 

Were  yon  in  tbe  room  all  the  time  with  Co-* 
4A 
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Hitol  O  Dmd  P-^Goibftttl  O  Dees  #a9  Hi  Mr. 
Francis  Fowke's  room.  Wb^  Mr.  Foirk* 
MUeil  me  into  hfa,  either  Mr.  Fowke  or  ilida 
Chom  desired  that  Gomaol  O  Deen  m\f^  be 
called  :  I  called  hiia,  and  carried  him  int^  Mr. 
Fotirke's  room,  with  not. 

From  that  time,  did  ynn  enntiafie  iti  the  fvom 
till  Comaul  O  Deen  went  away  ?^I  wtfl  all 
the  time  present,  and  not  ab^etit  a  monteM. 

Was  Miranda  all  the  time  Id  the  rcHsm  #itii 
you  ?— He  was.  He  went  ont  for  n  mMRUt, 
to  shut  the  door. 

Was  Pnrehu  in  the  room  $\\  the  tifire?— Be 
waanoiin  the  room  :  he  was  waiting  ift  tb6 
veranda. 

»>  While  you  were  in  the  room^  did  Mr.  Fowke 
use  any  words  or  actions  that  might  tend  to  in- 
timidate Comaul  O  Been?— No. 

Whether  yon  are  sure  that  Comaul  0  Deen 
was  not  in  the  room,  before  he  weut  into  Mrt 
Francis  Fowke's  room  ?— We  were  in  the  Ye* 
randa  before.  He  bad  been  in  Mr.  Fowke's 
room  before  that. 

How   long  had  he  been  in'  Mr.    Fowke's 
room  ?— 1  do  not  know.    I  know  that  he  was 
In  Mr.  Fowke's  mom.    ^ 
Was  it  about  a  gurry  ?— f  Ih  not  ftnb^. 
Do  you  rtcrtWetJt  if  thert  was  any  pen  add 
kk  in  M^.  Fowke's  room  ?— I  dhl  not  so^  «tt 

Did  yon  hear  ComanI  O  Dtoi  cry,  or 
any  noise  P— No. 

Do  you  reeoUect  CblnanI  O  PeCoTt  gp\tig 
out  of  the  house  F— It  was  past  oMo  d'elt>ofr. 
J)id  you  SH*  hint  go  outf— I  did. 
Did  Comaul  O  Deett  go  om  of  the  ftouM  iMh 
>Dediatelv  after  going  odt  of  Mr.  F6iArk«'ll 
room  ?— -No,  lie  went  out  of  the  robm,  Attit  rO^ 
mained  «ome  tiuM  in  the  tefadda. 

Did  ht  retom  again  itato  tfte  rMMd  f^Hft 
went  into  Mr.  Fowke's  room ;  bht  not  to  tft« 
room  of  Mr.  Fbwke  senior. , 

Dormg  tbe  time  ho  was  in  the  vertuida,  dM 
he  express  any  signs  of  discontent  P— bo  #ai 
displeased,  and  requested  the  pttpers  mlgrvt  ttOt 
be  ficnt  into  council  that  day,  but  doA^rttd  to 
the  next 

Did  be  desffe  to  IMte  tho  paperO  back  agOid  t 
*— He  did  not  demand  them  ;  hut  said  tflat  iio 
Wottid  wrhe  thehi  better  for  Mxi  day. 

DM  he  tnske  any  outcry  when  he  #«lkt  ihto 
the  street?— No.  - 

Was  Sliumsfaerbeg  in  Mr.  F6Wke*i  hooid 
when  Comaul  O  Deen  wont  aWay  ?— I  know 
»o  on«  of  the  name  of  Shumsherbeijf.  .  If  I  ie« 
the  peroon  Alluded  to,  I  shall  be  abte  to  aniWer. 
Name  all  the  person*  Who  were  preaieM  lit 
ibe  time.—.!  do  not  remember. 
Were  there  miny  people  there  P^Nd. 

Eerrataut  Ulla,  Moonshy'to  Ml^.  Ffandl 
Fowkt,  sworn. 

WhetlMer  you  reinember  ComsmI  O  D«ta's 
irojng  away  from  Mr.  Fowke's  booao  on  tUd 
•Ih  BepaaoP-— I  do  not  remember  it; 

Do  yon  remember  CobbouI  O  Deen^s  aikinf 
lo  faaVe  any  tbiog  rettorad  to  Uk,  asd  whOUbe ' 
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8ridr~.Yes,  h^  dM  ailt  filr  sbaiUlkigbsA} 
and  said,  1  will  gt^O  it  in  willing  afkOriranli. 
>  [TbH  ^nestimi  tep^tod.)    HvdldnstMkto 
thke  it  book ;  bbt  Mid^  if  il  Was  ntaiM  H 
bkn,  he  wotild  alter  it. 

Did  h«  iay  Any  thing  abodt  fakityf^-Bl 
did  not  sOy  there  was  any  thm^  ftdae:  ht  mI, 
There  is  something  wrd^g  in  it;  gireifefet^ 
and  1  wiM  Hller  it 

DmI  be  oboiplaiii  that  bO  woo  fiwoad  to  orio 
itP— .When  Mr.  Fowke  bsfao  td  fell  sf  ttl 
)el«or«  be  bcfan  tA  ovy  oat  that  Mht  m  ka 
used. 

[Ooealion  fopoated.}  He  did  cry.oal  lhi( 
force  was  oacd^  aftboHgk  it  bid  been  aUartrf 
by  two  witncsOes* 

HOW  do  yon  ImOW  t«Mit  the  ptpcr  be  oM 
for  woo  tbe  aaibo  Mttotod  bf  two  WitMassf-^ 
He  dM  not  dcmnd  that  ptipor  which  Ois  It* 
tented  by  the  wiltmStn* 

What  ^per  wos  it  he  dnmndedP^TM 

Kapor  which  waa  not  seoM  iw  my  pnkMi 
dt wlidl  bobpoofht  fraaa  llMo:  it  bai  thi 
Word  « Ihahoad'  npdo  \t 

Bid  nocyoo  ask  tboaadhniiig  of  i 
and  expressioni  in  the  aizee  lEui  I 
<  Uafaaad  '  tipoo  it  P^i  did  not. 

Did  yod  copy  out  thodonteats  Of  Iks  sMt 
N*'  1 9  and  do  yon  aOtknoW  tbodadtemsof  irf 
--i  did  ;  I  know  the  subject  oad  oaamo  fi 
thdirioo:  I  lOarat  it  Mt  floas  tko rMII of 
Comaul  O  been,  and  aherwards  made  mdf 
ioqnomttetl  Wltit  it  by  roaiKng  IliO  aisifl^  ^nst 
I  fouii#som«  kMh  differaooo  fiWtas>  llie  iokr- 
mation  I  had  received  from  him. 

Bo  yoo  h^nomhor  arty  ttnoif  o^a  esDtcMi- 
tion  between  Comaul  O  Deen  and  Mr.  FSohe^ 
Moonsbv,  Mabmud  Alushruff .^— Yes.  Hoob- 
sin;  Mabanid  Mushruff,  upon  aeeiog  Cmil 

0  Deen,  expressed  some  anm  against  him,  for 
having,  as  be  said,  once  before  made  him  giie 
ooCb  ;  oAd  iikod  Coaaonl  O  Boen<  if  becsiDi 
to  the  house  with  the  intention  of  doioetbehU 
again  P  Coasa«#  O  Odon  aat^voraa,  1  dUaoc 
occasion  you  to  swear  by  my  otiti  pkslsrt:  I 
wrote  ont  an  kfeM  for  the  preservalioa  sf  <i/ 
owkelmrBetBr;  tfl  h^mtfi^MMLktt^^ 
potkttHi  would  hafre«ifiired«  * 

How  many  potitislbtf  do  VooknbWsf  Gs* 
maul  O  Dotm's  aigniogP'^iie  put  kii  *•! 
tbono  araeO  ih  asy  prooenOll!  dIherfboroM 

1  have  seen  in  the  bands  of  mr  asastsr,  fMli 
I  khow  not  fioiB  #hat  paHnnrinr  fonoaiM 
got  tbont j  wvm  mnier  bis  seoK 

Was  either  of  these  two  petitiMi)  Bl^ltfd 
%\  tho  oraeeo  bO  a^M  hi  your  pialsaogf-* 
Yes,  this  was,  N*  Ol 

Whnt  was  this  N^  ft  orriedP^^Iii  Ut  ff^ 
cis  Fowke*o  i 


What  Mr.  Fbwfco^iMiM  iw  M  Mta*^ 
Mt'  mlutftod.  He  aflWlucil  that  thO  sftsOtflw 
into  his  hands  (whether  brought  ly  <^aiie(  v 
Boon  or  not  li«  bould  wot  MliaMeri  tmj 
sealed.  That  Comaul  O  BwiaitoiWgwd 
in  thefrtiiMfefartk««iroWiki«a%  wboWMt* 
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be  bi3  0W9  voliiMrj  wi  vimrfu\  u^\  Ih^tr 
afW  Coxatol  O  |3to«9  b^id  /mili^4  »h<9  pbftmbfM-v 
be  retiirae<)«  fompf  bif  w^y.  ip|»  Mr.  Fbwie> 
pretence,  ^eclftrAcfba  9n«H)iDgJ9^«  to  b^e 
tb»t  ar«ee  pr^iented  \i^  |b^  of  uncil  S  i<)tr^t(e4 
and  impjqred  |lr,  Powlte  to  gvf  it  biidc  to  bimt 
fell  at  bui  fopti  And  (HpbracKd  bit  Ieg9  witiv 
lacb  yioleoqp  an  IQ  give  bioi  pain.  Tbtt,  pro- 
voked wUb  tliw,  nif,  Fpjyke  did  Jift  ^p  a  bo^k* 
wbicb  waa  pfphiipaof  CbwrcbiU'a  VovMref. 
aod  vitb  dfffippUjr  reaftnuned  hiipsflf  fraw 
^iJuMr>i»  wiUi  A.  Tbat  ewjr  ar)IM»«r 
tb«  fiird;  or  p»pf^  gf  bribef,  wm  fWJ  ml 
tbat  be  neviar  a%v  «r  fcntrfl  ^f  am^  #  paper. 
Mr.  BanpfK  19  ^pjj  4pid  aqi^etlijiHr  uf<H» 
Ibe  aul^t  of  Ibia  part  of  tbeiicciiaatioiii  up 
vhicb  Mr.  Fawke»  ftddceaaiiif  bUpfeJf  m  P 
v^'y  ^^^^  ^  P«»^  iiNiai¥ir  to  bi9p,  mi, 
iT  w  yw»  Rr,  declare  «ppq  jr«Nir  bwioiir,  or 

Jr<Nir  o^b,  that  jrpu  neTer  repeifail  thai  ipopf y  ? 
meanukg  the  ^,QOQ  mppea  a tid  to  hayp  beeo 
meotumed  10  IbiP  furd  m  leceif ed  bv  Hr.  Bar- 
well.)  Mr.  Harwell  repjfcd,  "  tbot  fcp  did 
depy  it  uppq  bit  booour  aiid  Q»tb."  T\m, 
aaid  Mr.  F<»if kp,  "I  iwwt»oijpityptt.''  Tfce 
rest  of  hiadetcaco  cpii^iata  in  un^t^Pliopao'' 
bis  oirn  lanooeaco;  nod  deciarattooa,  tbat, 
^bile  be  lire^,  be  vould  ever  u«e  iua  iitmoat 
epdearoiprs  to  detect  yod  prevent  appressiop^ 
vbatever  m^t  betftp  rank  or  power  of  tb« 
appreaaor;  io  invectiiea  f^pioat  tbe  cbarac* 
terof  Comnul  O  Deeo,  aodpppeala  totbe  m- 
tegrity  of  bia  o«irp,  w itb  mc«b  aod  Tioleot  do* 
dfmation. 

Tbe  ExeaiiQ»lioD  being  closed,  tbe  Jodgea 
fei^pired  of  tbe  persons  affected  by  tbe  aup- 
•posed  CoQspbr^cy,  to  declare  wbetber  they 
wouU  proapcute  tbe  authors  of  it  at  tbe  neyt 
aeaaion  of  Oyer  an4  Terminer ;  and  tbe  morn- 
ing ol*  tbe  83d  was  i^ppointpd  to  receive  tbis 
determinatuio. 

Mr.  Barwell,  Mr.  Vonsittaif ,  and  Mr.  Bast- 
ings, nttepdiog  pi  tbie  time  appointed,  decjar^ 
tbeir  intention  to  prpsepq^  Juseph  Fovbe» 
Mabn  fiUjfb  Npodocopier,  and  Eada  Churn. 
3Ir.  Vanaiiurt  and  Mr.  flaptinga  r^qpired  bail 
&booLd  be  giypn,  end  bound  tbemac^vea  by  a 
recognizanpp  to  prospcule;  Messieurs  LaiBem 
and  Famer  were  auretiea  for  Mr.  Fowke ;  col. 
Tbornton  and  epptain  Webber  for  Nun^Ioconer 
and  Bada  Churn. 

Sir  John  Doyly  waf  efppfoypd  as  interpreter 
in  tbe  first  e9pipln»tipn  pf  Comaol  0  Peep 
Cawoy  before  tbe  Chief  Justice  and  tbe  Judges, 
on  tbe  19tb  'f  fearfpl  of  pot  possessing  suifi- 
pient  ref  pJution  in  tbe  presence  pf  ineny  people, 
be  desired  ibet  some  other  person  might  assist 
him  in  tbis  office  on  ^be  next  day  :  and  Mr. 
Klliptt  waa  accordipgly  di^pirml  to  attend  yritb 
him,  which  l^e  did,  and  wee,  ip  ^Qect,  tbe  only 
interpreter  on  tbe  20ib. 

Tb^  part  which  air  Joljn  Doyb^y  bs4  obosen 
in  tbis  busipesadree^  on  bim  tbe  Mfsverp  displea- 
sure of  tbe  board,  tbat  is  to  aay,  of  general 
C;U?eriog,  eplopet  Monsoo,  and  Mr.  FranoM^ 


Pibobe4  been  eeiembled  n»  mn%h  tMs  being 
tbeir  dey*  to  f  board  of  inspection,  and  formed 
tbemself  as  into  a  oouneii  lor  ibe  general  de- 
paruaept ;  tbey  censpred  him  for  pegleet  of 
apiy,  IP  terms  wbicb  directly  imply  a  censure 
for  heripg  obeyed  tbe  ordera  of  the  governor 
Mnernl*  and  threatened  him  with  dismission 
from  bis  employment  on  tbe  next  instance  of 
tbe  like  neglect. 

N"*  8  #nd  3  era  e^ftraets  of  tbe  consultations  of 
the  30th  and  24th  instant,  containing  tbe  exni ' 
minetipn  of  air  John  Poyley,  and  ether  mi- 
netea,  which  respect  tbe  aflbir  ip  i|nestion* 
These  pie  ie  tberosplre^  of  no  moment ;  but 
they  mark  the  temper  of  the  mejority»  and  tliNI 
inlereat  wbieb  tbey  look  in  tbe  prosecution. 

Pill  of  this  tbty  afforded  a  nmra  oQRspkuoue 
proof  on  Ibe  ereoipg  of  the  2l8t,  wbieb  wes  tbp , 
day  following  the  meeting  of  the  judges.  Qe- 
nernl  Clarering,  colonel  Monson,  and  Mr. 
Ffancb,  aeoompenied  by  Ibe  elder  Mr.  Fowke 
and  others,  whose  names  are  not  sufficientlv 
pscerteined,  fvept  4o  ibe  bouse  of  Mebe  8ajab 
Kvndocomer,  and,  es  il  is  ssid,  gave  bipi  pubr 
lie  epponmgemept  and  assurances  of  pioten*  ' 
tiep. 

Tbis  fisit  is  tpeotioned  without  evidence  or 
veucberp,  ap  a  ctrcumstnpee  of  auch  notoriety, 
that  it  requires  neitlier ;  for  tbe  substance  of 
tbe  Gopveraation  cornea  only  report.  Such  ap 
bononr  peid  to  anch  a  man,  and  00  such  an  oc- 
cesiopy  by  the  actual  rulers  of  ibe  states  too 
plainly  indicetes  their  participation  in  the  mys- 
terious intriguep  which  have  beep  long  carried 
on  in  tbe  pffiices  of  Fowke  and  Vuiidoeomar. 
The  nature  of  tbe  intrigues,  apd  the  legality  of 
them,  will  be  best  understood  by  the  ftiiure 
event  of  tbe  trial,  at  the  approaching  assices. 

Op  tlie  S5tb  instant,  Mr.  Fowke  addresaed  a 
lett^  to  the  Board  of  Bevepne,  in  which  be  in- 
closed tbree  er^ees  of  Comaul  O  Peen  Cawn : 
these  appear  to  be  |be  same  wbicb  wore  firat 
presented  by  GopMinl  Q  Deen  againsi  Ginga 
Gnvin  Sinff  and  Mr.  Arebdekip,  and  to  which 
frequent  oOosion  w  piade  in  the  depositions.  N* 
4  is  e  copy  of  Mr.  Fowke's  l^ettel,  and  N*  6 
trpu8latiop9  wbi<:b  beve  been  n^ede  of  tbe  tbree 
ar»eee« 

*«  To  the  Hon.  Warren  Hastings,  esq.  Oover- 
nor  General,  ^c.  Council  of  Revenue. 
<*  Honourable  Sir  ppd  Sirs ;  on  tbe  Idth 
of  Deepmber  laat,  Comaul  0  Deep  Ally  Cawn 
delivered  to  your  board  a  paper  containing 
many  falsities  ipjurioup  to  my  reputation; 
which  I  refuted  upon  my  oatb,  and  the  oalbs 
off  two  other  persons.  He  has  now  put  another 
paper  into  my  bands,  which  l4ake  ihe  liberty 
pf  iuclpsing  m  you  for  my  further  jostification. 
la  this  paper  it  is  preteudedy  that  the  gover- 
nor general  waa  active  beyond  tbe  limita  of 
justice  to  forward  a  charge  tending  to  my  disho- 
nopr.  if  it  cpptajns  a  calumny,  I  shall  rejoice 
to  ksaf  that  the  autbor  has  a  brand  of  infamy 
set  upon  bim,  aa  e  public  warning  to  all  calum- 
niators pnd  detractors.  But,  whatever  may  be 
tbe  ipsne  of  tbp  ipao|ry»  it  i^  evident  that  tbe 
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ffovernor  genenl  once  tbong^tit  ComaQ)  O 
Beea  Ally  Cawo  a  penon  whose  testimooy  was 
not  to  be  rejected  when  agaioft  me;  and 
therefore  I  hope  I  may  be  indulged  in  a  request, 
that  the  recaoUtion  of  Comaai  Ally  O  Deen 
may  faa?e  a  place  oo  the  records  as  well  as  his 
former  accusation.  Conscious  of  the  respect  1 
owe  to  govemineot,  I  cannot  mention  the  go- 
vernor general's  name  without  pain,  though 
essentially  necessary  to  my  own  partidolar  jus- 
tification. 

'*  I  ha?e  further  the  honour  to  inclose  a  paper 
'  which  Comaul  Ally  O  Deen  Cawn  declares  to 
have  been  the  first  account  which  be  wrote  with 
bis  own  free  will. 

'*  I  am,  with  the  greatest  submissioo,  hon- 
oiirable  Sir  and  Sirs,  your  very  obedient  and 
ikithful  serf  ant,  Joseph  Fowke." 

Calcutta,  April  18, 1775. 

Tramlation  cf  the  accompanying  Paper, 
N®.  1. 

**  I  am  desired  to  give  an  account  of  what 
conversation  passed  between  me  and  Mr. 
Fowke :  1  do  here  declare,  upon  the  faith  of 
my  religion,  the  truth  of  this  transaction ;  viz. 

*<  Banasser  Gbose  preferred  a  complaint 
against  me,  on  account  of  salt  of  bis  Tecka 
Collaries  ;  and  the  cause  was  referred  for  exa- 
miuatton  to  Mr.  Fowke.  After  Mr.  Fowke, 
having  beard  bpth  parties,  had  dismissed  us,  1 
went  in  the  evening  to'  Moonsby  Sudder 
O  Deen,  Mr.  Graham's  Moonsby,  and  related 
to  him  the  conversation  that  had  passed  at  Mr. 
Fowke's.    Sudder  O  Deen,   •  1  comprehend 

*  the  aflfair :   it  is  proper  you  should  relate  this 

*  to  Guhga  Govin  Sing,  Dewan  of  the  Calcntu 
^  Committee.'    1  replied,  *  what  is  the  good  of 

*  relating  this  to  the  Dewan  P  do  you  yourself 

*  relate  to  the  Dewan   whatever  you  think 

*  proper,  but  pay  attention  to  my  advantage 

*  and  interest :  my  affairs  wear  a  very  severe 

*  aspect  with  ies|)ect  to  adminiatration,  and  I 

*  am  in  great  difiiculties.'  On  the  19tb  Pag- 
hoon,  I  went  to  Dewan  Govin  Sing,  and  re- 
lated the  conversation  to  him;  to  which  he 
lAade  no  reply,  but  went  to  the  Durbar.  On 
the  20th  Paghoon,  at  19  o^clock,  Moonsby 
Sudder  O  Deen  sent  for  me,  and  told  me,  that 
the  interrdgations  put  to  me  by  Mr.  Fowke, 
and  my  answer  upon  the  subject  of  the  Tecka 
Collaries  of  salt,  had  been  related  to  Mr.  Gra^ 
ham  Ijy  Dewan  Govin  Sing ;  that  Mr.  Gra- 
kam,  without  making  any  reply,  had  gone  to 
the  governor,  and  related  the  whole  circum- 
stance to  him ;  and,  returning  to  his  own  house, 
bad  directed  him  (Sudder  O  Deen)  to  send  for 
me,  and  teil  me  to  write  a  petition  upon  this 
subject,  and  deliver  it  to  the  governor.  In 
conformity  to  what  Sudder  O  Deen  had  said,  ] 
drew  out  a  |)etition,  and  shewed  it  to  hiih :  hav- 
ing perused  it,  he  told  me  to  shew  it  to  Gonga 
Govin  Sing,  and  make  whatever  deductions 
and  additions  he  should  direct  me ;  and  added, 

*  what  1  now  tell  you,  is  by  the  direction  of 

*  Mr.  John  Graham.'  1  shewed  the  petition 
to  Govin  Sing ;  who  told  me  to  write  it  in  this 
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that  Mr.  Fowke,  in  the  homaem  ef 
the  Tecka  Collaries,  had  asked  me  how  hbqcIi 
I  had  given  as  douoeurs  to  the  English  gr«i>- 
tiemeu,  and  how  much  to  the  natives  in  power, 
threatening  me  with  severe  ponisbnieDt  if  1 
did  not  declare:  I  replied,  Mhat  Mr.  Fowke 

*  dttl  not  say  so  to  me ;  and  if  there  ahoaM  be 

*  any  suspicion  of  falshood  in  the  petilioo,  my 

*  oath  woold  be  required :'  Gonga  Govin  ma- 
swered,  *  Go  yon  to  Moonsby  Sodder  O  I>cen, 

*  and  ask  his  advice,  and  1  will  follow  yoa/ 
Whilst  I  was  relating  this '  conversatioo  to 
Sodder  O  Deen  at  his  house,  Gong^  Govio 
came  In :  after  some  conversation  bet w  ixt  them, 
thev  toM  me,  that  I  should  not  bate  to  swear; 
and  thit  I  need  be  under  no  apprehensioiis  oa 
ttiat  account :  having  no  resOaroe,  1  complied 
with  the  Moonsby 's  and  Dewan's  desire,  west 
home  and  wrote  the  petition,  which  I  kept  bj 
me:  on  the  26th  Paghoon,  Gonga  Govio  Sing 
said  to  me,  '  Yon  hate  not  yet  delivered  the 

*  petition,  and  Mr.  Graham  is  very  angrv  sdioat 
'  It ;  you  ought  to  go  immediately  to  the  gv- 
'  vernor,  deliver  your  petition,  and  wait-  upon 

*  Mr.  Graham  to-morrow,  with  the  accottot 

*  of  your  bavmg  done  so,  and  I  will  be  at  Mr. 
« Graham's  houise  at  that  time  too.'  I  went 
immediately  to  the  governor,  and  presented 
the  petition  I  had  prepared.  When  the  go> 
vernor  had  read  it,  he  said  to  me,  *  You  have 

*  written  this  account  in  a  different  manner 

*  from  what  Mr.  Graham  related  it  to  nae ;' 
I  answered,  *  that  1  had  not  mentioned  any 

<  thing  of  it  CO  Mr.  Graham :'  the  governor 
replied,  *  Mri  Graham  informed  me,  that  Mr. 

*  Fowke  told  you  to  declare  what  yea  pre- 

*  sented  to  the  gentlemen,  and  what  to  the 

*  Mntsuddies ;  and  that,  if  yon  did  not,  yoa 
■should  be  well  punished.'  From  the  tear 
that  Mr.  Graham'a  honour  night  sofler ;  I 
answered,  *  that  I  woold  correct  the  petifien 

*  to  the  manner  in  which  Mr.  Graham  bad 

*  related  to  his  honour,  and  bring  it  the  day 

*  following.  The  governor  replied,  *  Yon 
«  must  not  pot  it  off  till  to-morrow,  write  yew 

<  petition  immediately  in  this  place.'     1  aaid, 

*  that  I  had  not  my  Moonsby  with  me ;'  the 
governor  answered,  «  BIy  Moooahy  is  at  band, 

*  dictate  to  him,  and  let  hioi  wriia  what  Mr. 

<  Graham  said.'  I  was  thus  constrained  to 
indite  this  petition  to  the  governor's  Moonsby, 
which  1  delivered,  when  finished,  to  the  go- 
vernor ;  but  I  obtained  no  copy  of  it.  I  then 
declared  to  him,  that  a  false  oatb  would  ex- 
tinguish the  light  of  my  religion:  If  there 
should  be  any  interrogations  made  to  one  re> 
s)>ecting  the  petition,  I  could  not  take  an  oatb 
to  it:  at^  bearing  tbia,  be  dismissed  me.  I 
went  on  the  27th  Paghoon  to  Hooshear  Jung 
(Mr.  Vansittart) ;  gave  him  the  account  of  the 
petition  I  had  delivered  to  the  governor,  con- 
cerning the  conversation  at  Mr.  Fowke*a,  aad 
told  him,  that,  if  I  were  to  be  simphr  intenno- 
gated  upon  it,  it  was  verv  well ;  if  mjr  oatb 
should  be  required,  that  I  would  not  give  it. 
I  likewise  said  the  same  to  Maba  Rajah  Roy 
Bollab.    I  have,  in  this  addrcssi  lelalcd  Iba 
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troth  of  this  trinstctioo :  and  God't  pleatnre 
be  done  with  respect  to  the  determination  of 
the  honourable  go?emor  and  council  upon  it. 
I  ha?e  no  other  support  but  God  and  his  Pro- 
phet, and  the  gentlemen  of  the  council ;  from 
the  commencement  of  Mahawbut  Jong's  time 
to  the  present,  I  hare  acted  uprighUy,  and 
haf  e  neter  before  any  of  the  soccessire  rulers 
of  this  country  uttered  an  untrue  or  unbe- 
coming word.  J  have  here  related  the  truth, 
and  shall  intrude  no  fdrther." 

Traiulaiion  tf  the  accompanying  Taper ^ 
N*.  Jl. 

*<  Banasser  Ghose  Yar  Mamodar,  by  means 
of  LAtta  Ajail  Rov,  of  certain  Tecka  CoUaries, 
preferred  a  complaint  against  me  for  five  thou* 
sand  maunds  of  salt ;  in  consequence  of  which, 
the  general  sent  for  me,  and  then  referred  me 
and  Banasser  Ghose  to  Mr.  Fowke,  that  the 
gentleman  might  inquire  into  the  cause.  In 
Uie  course  of  the  discussion,  Banassar  Ghose 
said,  *  This  mail  has  given  larffe  presents,  and 

*  by  this  means  obtained  the  business  of  the 
<  Tecka  Collaries :'  Mr.  Fowke  said  to  me,  <  if 

*  those  be  true,  and  you  have  given  any  thing 

*  to  any  Mutsoddie,  declare  it :'  J  answered, 

*  that  Banasser  Ghose  had  declared  what  was 

*  false ;  and  that  I  had  not  made  any  presento.' 
Mr.  Fowke  afterwards  took  down,  in  writing, 
the  representations  of  both  parties ;  and  then 
said,  *  I  perfectly  comprehend  this  cause,  and 
'  shall  relate  it  to  the  general,  who  will  decide 
» upon  it.' '? 

•*  To  the  Honourable  Warren  Hastings, 
Esq. ;  Governor  General,  &c.  Couoctl 
of  Uevenue. 

«<  Hononrable  8ir,  and  Sirs ;  I  take  the 
liberty  of  indosinff  three  petitions,  which  were 
[)ut  in  the  hands  or  my  son  Francis  some  time 
tinoe,  to  translate,  with  intention  that  thev 
ihould  be  afterwards  laid  before  your  board. 
Domaul  Alii  Cawn  will  determine,  whether  he 
abuses  to  proceed  on  these  petitions  or  not:  he 
las  never  countermanded  his  former  order : 
>ot,  as  he  may  not  scruple  to  say  falsely  that  I 
ict  without  his  privity  and  consent,  i  beg  leave 
o  inform  you,  my  sole  intention  in  laying  these 
Mpers  berore  you  is,  that  they  may  be  safely 
leposited  in  your  hands,  in  case  it  should  be 
bought  necessary  hereafter  to  refer  to  them, 
»n  a  charge  of  cons}iiracy  exhibited  against 
ne  by  Comaul  Alii  Cawn,  for  which  I  am 
K>und  to  bold  up  my  hand  at  the  bar  at  the 
lezt  sessions  of  oyer  and  terminer  and  gaol 
lelivery;  the  honourable  Warren  Hastings, 
Ifovemor  general,  and  George  Vansittart 
isquires,  bemg  my  prosecutors :  besides  these 
rentlemen,  1  was  chained  with  a  conspiracy 
igainst  Richard  Barwell,  esq.  the  Rajab 
Mullah,  and  Baboo  Kishen  Kunt',  as  will  ap- 
pear in  the  summons  issued  by  the  chief  jus- 
ice,  and  justices  of  the  Supreme  Court  of  Ju* 
licature,  dated  the  19th  day  of  April  1775.  At 
he  close  of  the  ev idesoe,  oa  the  oath  of  Com* 
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maul  Alii  Caun,  Richard  Barwell,  esq.  waved 
his  demand  for  a  betl ; .  hot  said,  be  should  pro* 
secute,  or  not,  as  future  circumstances  might 
appear.  The  Rajah  Bullob  and  Baboo  Kisben 
Kunt,  as  I  understand,  withdrew  their  prose- 
cution entirely :  being  now  to  rise  or  fall  by 
the  laws  of  my  country,  I  shall  say  nothing 
at  this  time,  to  influence  any  mita  either  to  my 
condemnation  or  acquittal,  leaving  truth  to  find 
its  way. 

^  '*  I  am,  with  the  most  perfect  submiision, 
honourable  Sir,  and  Sirs,  yoiur  very  ob^lient 
and  faithful  servant,  Joseph  fowke." 

"  Fart  William,  S5M  April,  1775.'' 

Translation  cf  three  Arzees,  inclosed  in  Mr, 
Fowke's  Letter  to  the  Board  of  Revenue^ 
dated  the  9Sth  of  April,  1775. 

I. 

<<  In  the  Bengal  year  llBl.  at  the  end  of  the 
month  Maugh,  I  farmed,  from  the  gentlemen 
of  the  Calcutta  Committee,  all  the  nalt  works 
in  the  Purgunnahs  of  Keora'  Ma'l,  &c.  Man- 
jeh  Mooteth,  and  Dp&idumna,  &tc.  in  the 
district  of  Hedgelee,  for  four  years,  at  an 
agreement  of  100,000  maunds  of  salt,  to  be 
delivered  at  twice,  at  100  rupees ;  and  I  re- 
ceived in  advance  upon  the  account  60,500 
rttpees  out  of  that  sum ;  the  Dewan  Gunga 
Govin  Sing,  by  an  underiiand  settlement,  per- 
suaded me  to  give  him  S6,000  i^upees,  upon 
this  agreement,  that  whatever  quantity  of  salt 
I  could  contrive  to  make  more  than  tlie  spe- 
cified 100^000  maunds,  he  woiftd  cause  it  to  be 
r'lven  op  on  the  part  of  government,  so  thkt 
should  have  au  opportunity  of  disposing  of 
that  Mi  wherever  I  should  chuse,  and  the 
profita  should  be  for  myself.  Upon  this  agree- 
ment, Gunga  Govin  Sing  received  from  me, 
the  first  time,  15,000  rupees  in  mohurs,  opoo 
this  underhand  settlement.  In  the  month  of 
Jeyt,  I  made  a  demand  upon  the  Dewan  to 
have  the  salt  given  up ;  the  Dewan  did  not 
give  up  the  salt,  but  fbrcibly  took  from  me 
15,000  rupees  more,  on  account  of  the  under* 
hand  settlement :  I  was  therefore  unable  to 
pay  up  the  advance  of  the  salt-works  without 
a  balance.  Those  salt-workers  now  bring  their 
claims  against  me,  and  endeavour  to  lay  their 
complainta  before  the  Huzzoor.  I  have  been 
very  importunate  with  the  Dewan ;  and  have 
represented  to  him,  that  I  am  noor,  and  am 
not  able  to  fulfil  my  obligations  for  ihe  afore- 
said sum,  and  have  entreated  biro  to  settle  it ; 
but  be  pays  no  regard  to  ine;  and  I  am  utterly 
at  a  kMs  where  to  raise  the  money;  to  com- 
plete the  investment.  I  humbly  request,  that 
the  aforesaid  Dewan  ma?  be  summoned  ;  and, 
upon  the  justice  of  my  claim  being  estaMished, 
thst  he  may  be  ordered  to  return  my  money, 
with  the  interest  due  to  my  creditors  upon  it, 
that  I  may  be  released  from  the  importunities 
of  the  salt- workers  and  my  other  creditors,  and 
have  leisure  to  complete  the  government's  in- 
vestment. 

Sealed,  ^  Comaitl  Alu  CAim.'* 


Umi         KO^IbGSIU.         Tml0fJm!ikrMhmi4dk0n         Um 


ir.  . 

AuEE  from  ComauvO  Bbbn  Alli  CiWf . 

«  Id  tfi«  year  1190,  ViUacftv,  vbep  ibe  Buo- 
dobu^t**  of  tbe  ftr9)»  took  place,  a  daniga  of 
the  4odaiilet  lo  tbe  Hiilgelce  diaU'ipt  waa  afh- 
pointed  from  tbe  praaeooe }  Qjfian  oooditiop 
thai  be  abould  noi  bave  apv  tbiitf  to  <io  witb 
farming,  bat  aboald  confine  bimaeTfto  tbe  dif* 
tribuiioQ  of  juatiee,  io  ibaputef  cnaDeroipe  pao- 
pcrtj)  aod  io  caoaea  of  fnurder  aiu)  roL^^ry ; 
and  tbat  Ib^  oScera  of  the  iaiweia  abouW  ait 
with  him  in  tbe  Cn%ckmf.  On  tbeaetema, 
Ram  Ram  Bboae  waa  appoi9ted,  on  tbe  part  of 
Mr.  Williajn  l<uabUgWa,  ai^d  went  io^  |he 
aald  djatriet,  where  be  ezamioed  io  thai  ap- 
pointment for  the  space  of  one  yeof ,  aod  diil  not 
interfere  in  the  farming  buaineaa ;  and  even 
Gonaulted  with  tbe  officera  of  the  farmer,  in  the 
deiermtnJog  maUera  of  property.  He  did  not 
VUerfere,  ip  any  ffuioner,  w Mb  the  farming  bu- 
aineaa. On  aocoont  of  imi^aaooable  raina  chat 
year,  there  waa  a  deficianoy  of  mawy  thooaand 
maitnds  of  aalt.  lo  tbe  year  1 181,  oo  tlie  dia- 
Wiiaaion  of  Ham  Ram  Rhose,  Mdddup  Qopaul 
waa  appointed  in  bia  place;  and,  within  two  or 
three  mootha  after  bia  arrival,  bad  commiUed 
foch  oppreiaioof  aa  prodaced  cofDplaiota  to  the 
preaence  agaipst  him  from  gr^  n^mhera  of 
the  Reioto;  and  there  were  graal  dafinienpiea 
ip  tbe  quantity  of  aalt  madej  apd  tbe  Salt 
Saogaa  wore  not  ppeoed  al  tbe  proper  aea«)p. 
Aftarwfrda.  Oewap  Giipga  Govjn  Sing  diar 
HMsaed  Moddiia  iGlepapl,  aodaentjtoop  Ram 

00  bia  owo  part  tbim,  wko  arrived  at  the  eod 
of  Cbite,  and  eyeroiaed  gr^t  oppreaaiona  o^ 
the  Salt  Reiota.  Ho  ke|>T  tbo  Salt  T«Filda« 
aod  Eiaiaodara  two  moptba  ip  cbaioa,  nod  coN 
lootfd  3800  rupoaa  from  th«»mandotben  ip  the 
VOPM  of  Oewan  Qupga  Govio  ISiog.  Having 
giveo  auch  aopoa  colhiaively,  bow  coiMd  tbuy, 
W»tboitt  plonderiog  tbe  aaU,  pwko  good  thair 
meipiie  f  Tbe  aaid  Kialandara  entered  fitlae  re* 
Qffd^  in  the  OoliiMr,  aod  delivered  the  aalt  at 
«ocb»  abort  weight,  that  tbe  aurplpa,  wbiah 
waa  eatab!i«bad  at  ^  Mb*  per  huodned  maiwda, 
did  »ot  avoimt  to  lo  maiipdi.  fie  oow  do^ 
lyWNla  from  mj  Muitor,  on  aoppoiit  of  the  deli- 
citoey  of  the  overpbia  of  aaU»  aialy  rupeea  for 
oaery  bopdred  RHiaoda*  lotbo  Fttliab  wbioh  I 
obtained  trom  tbe  goveromept,  aod  m  tba 
nf^m^iu  wbioh  I  gave,  there  ia  po  aod)  ooo- 
daipo  meotiooed.    4t  tbe  fopia  rate  at  mhi^ 

1  deliver  jt  to  the  governnieot,  |  rpoeivo  i$ 
nm  tbe  Reioia  i  for  I  rem^ai  advaoi^ea  fropi 
the  goveroo»eo(,  pod  paid  them  to  R^Up 
Tb0  said  Reioia  baaipg  pippdered  tba  aait,  opd 
made  abort  debveriea;  if  I  do  |ipt  recciro  it 
from  tbe  Retota,  fro«  wbopoe  am  I  to  give  it  ? 
I  imoaoorder  |o  the  aaid  Hewan,  demaediog 
of  hun  op  what  pretence  Roo|»  Raip  kept  the 
(iaiapdari  ppd  Tiurildara  two  momba  i«  i^haipa. 

♦  I^ieraUy  p  binding  or  l^ia^.  It  bm 
aeema  to  meao  a  aetUement  of  tbe  aptoppl  of 
thetMra* 


No  ad?oiita«  ip  detjved  froiw  Raoo  Boea'a  re- 
ipainipg  in  the  district ;  but,  oo  tba  ooptrary, 
ruin  to  the  farmer  and  iosa  ig  thp  goremmeot 
1  am  bppefpl  that  the  Aodaulet  biieiQfaa  may 
either  he  in^roated  to  me,  or  ,to  tbe  aaid  Ram 
Ram  Rhose.  It  wm  peceasary  that  I  abouU 
mpke  tbia  repreaentatiop  to  you." 

HI. 
Abcbb  from  Cow aol  O  Deem  Alu  Caww. 

<•  Io  tbe  month  of  Bepaack,  1181,  Vdarpla, 
Raouppaaod  Mocfceriee  onder-foinped  the 
Tecka  Colariea  from  me,  on  account  of  Babae 
Leekenace  and  Nundee  giving  Mr.  Arcbdeckia 
aa  bia  security.  Io  tbe  mooth  of  €%^te  tbe 
aaid  penen  oomplaloed  agamat^nie  to  ibe  gco- 
ttemen  of  tbe  couBeil,  ooder  pretcooe  of  a 
claim  open  me  for  tbe  cKpenee  of  working  wz 
oeltariea;  bjr  which  1  waa  pat  oader  great 
mieaMflieaa  fw  throe  mentha ;  hot  aller  that 
time,  having  been  onaMe  to  eataWiab  hie  dei« 
by  tbe  agreeraeot  entered  ioto  betwecw  bo,  tbe 
committee  did  not  fiod  it  valid.  In  the  i 
time  H uekeijee  died ;  and,  dariBwe^t 
afierwarda,  none  of  bia  beira  eitber  €on«  oigb 
me,  nor  adjuatod  aettleraent  of  the  form,  oor 
delivered  the  aalt,  aooordieg  to  tbe  ogreemeat 
esecoted  by  tbe  Dewan.  Tlie  aaid  geotleman, 
under  pretence  of  beiog  the  Boourity ,  baa  siece, 
without  giving  me  iotimation,  distrilmted  tbe 
advaneea  in  the  different  porguooehe  aod  vd- 
lagea  of  tbe  Teeka  CoUarica,  althou^  I  mm 
the  peraon  who  farmed  them  from  govcromeBt  ^ 
and  the  good  or  evil,  or  the  profit  or  lone,  whicb 
may  eoauci  is  my  concern.  By  what  grant 
baa  Mr.  Arcbrfet^in  tf ken  open  bimaelf  the 
management  of  thia  busineai,  lo  the  prejudice 
of  my  affairs  P  Tbe  aaid  ffentleoMtt  wasseoo- 
rtty  hr  Mpckeijee,  aod  I  hav«dom»oded  opao. 
him*  Notyvitbatapdinff,  from  a  motive  of  io* 
jpatice,  he  baa  obtaineo  poaseasioo  ip  tbo  cooa- 
try,  aud  baa  compleioed  agaioat  wip  to  the 
ooimcil,  on  acppuot  of  t)ie  advaneea. 

*'  The  aaid  gtutkmn^  bavipg  hpeo  oppoiaicd 
toaoperiotepd  the  aalt  buaineaa*  P^on  Uia  ar* 
rifol  in  the  district,  ipat(ead  of  liviOff  at  iht 
oaual  place,  took  pp  bia  reaidepceat  the  Tack* 
fiel  Cuteberry,  aod  puUed  dowo  the  oM  ac* 
OPPumodatioqa,  apd  built  a  new  ope  fiw  bia»« 
aeif,  afUr  turpiog  put  the  oSoers  pf  ^«  Cut- 
oberry^  Wheo  the  oScera  «f  the  Cmdiany 
bare  no  plae«  to  stay  ip»  what  moat  the  cha- 
racter of  the  farmer  be  ip  the  country  ?  Tbe 
J&emindar,  Beiots,  8tc,  attend  chiefly  pp  the 

ageotleioap  i  oejtt  to  bi<o  on  Ro|wpm,  and 
J  wait  pppp  tbe  poor  fprpier  at  their  |ci- 
aprea*  The  reapopaibility  lies  witb  the  tarmcr ; 
hot  Mr.  Arcbdeckin  exerciaea  an  aolhoray : 
tbem  ppnpot  be  three  mleia  io  ope  diatrict, 
wiibopt  oocaaipoipga  lopa  both  to  the  ^anaefa 
aod  the  Compopy*  I  v»  hopeful  iw  jaaticev 
4cc."  (A  true  Tranaiatioo.) 

%ped)      W.  Ciujjanat 
'"  Trawlai^r  lo  the  IfMfi^ 
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EXAMINATION 

INTO'  THl 

CLAm  OP  ftOY  ftADA  C&0RN 
Tb  tfi6  Privilipg^eofai^  AikBA^sjnt^oft,  as  Txlttst 

of  MUBARICK  UL  DoWLA,  NaBOB  of  fiENOAL. 

Supreme  Coart  of  Jadicatnre.  iPort  William, 
Jane  2Uf,  1775.  Present,  the  fionour- 
able  ftobert  Cbambera,  Ste^Bn  Coesar 
Lemaistre,  Jobn  Syde,  Esquires. 

The  KfNO)   on  tiM  FfMecotioo   of  Wtmrti 
Rot  RitDA  CflinM  atnl  oOMViy  fbr  a  Msfc- 


The  Chief  Jo8fi<»k  bdii|fpffef«rted  bj iiidjs- 
position  from  atlemliiiif  the  Co«rt«  sedi  theoi 
the  following  LMter  and  copy  of  MomoriaV 
which  he  scqaainied  them  be  had  reOaived 
from  4be  Go? emor  General  and  Council : 

<<  to  Sir  £tuah  Imoey,  knight,  Chief  Justice^ 
and  the  rest  or  the  Ju£es  of  tlie  Supreme 
Court  of  Judicature  at  Port  William. 

'*  Gentlemen ;  enclosed  we  hare  fhe  hon^f 
M>  tt-an^m  it  ye«i  tb«  Obpy  of  a  BfMloritl,  whk-b 
N«fl  been  pr«seiited  to  ns  by  Hoy  ikda  Cbwn, 
the  Vakeer  of  the  Nabob  fruhsrick  ul  DbWte, 
repraentibg,  that  a  biU  of  ittdietmeiiCbas  bfeen 
presented  and  f^Mnd  ag«tiMt  him  in  the  Su- 
preme Cook  of  Judicature. 

•«  As  this  person  is  the  Takeel,  or  pablie  mi- 
lister,  of  the  SMih  of  theie  provinces,  we  con^ 
»ei  ve  htm  to  b«  entitled  to  the  fights,  pririiegeSi 
Md  immunities,  aNbWed  by  the  law  of  nations 
and  the  statute  law  of  Bnghmd  to  the  repr^^ 
lenuiires  ef  prhiees.*  We  tfacrefbre  elaim 
rliose  rights  in  his  Mialf ;  and  desire  that  the 
process  agiisfst  bii*  may  be  t ohij  and  that  the 
[>ersoAss«titt|roM  and  estetsutfng  snch  prtyodis 
nay  he  prtNAftded  agaiiiat  in  iiiieh  *  matrner  as 
;fae  law  direeiSt 

«<  We  hav^  the  hottonr  to  k^,  g^ntlenaeft, 
pour  mnst^botlienahvitiMn  scfrattttt, 

«<  John  CtAttiimd. 
•*  GBoRoa  fiftmsoii. 
«  PiM-ff  Fitaiicis." 
*  Rezfeiiue  Department,  F&tt 

WilUam,  June  20, 17f  5. 

«« Bstamined,  R.  a  Skec." 


Copy  of  a  MttMoaiAL  enckaied  fin  i\m  tiboft : 

*To  the  Bonoarable  the  Goteroor  General 
and  Council,  at  Port  William,  in  Bengal. 
The  MaifORULof  Roy  Rada  Chum. 

<<  Tonr  mesamrfalist  begs  leave  to  represent, 
liat  be  hai  fhr  two  yetra  Mst  pait  been  reindent 

•  SnelheOii»of9MPlttitaIooftSlitTOl.d| 


at  tMsprasftaoy,  a»  Mbnuai^  *  mm^^ 
of  bis  excellency  MobM«lr  trt  tkmUi,  t^iMt 
of  Bengal,  and  has  tbo  charge  of  all  his  affiurs 
and  concerns  there ;  and  has  nerer,  durinff 
that  pA'iod,  acted  in  any  other  cbaracier  or  ca* 
fmity  whatsMver,  ifor  been  the  *rf ant  <ff,  or 
df  r«oi»y  oi^  indimHy  emptoyed  by,  the  hoaouM 
abia  tbv  Bast  India  Cosbpany,  «r  any  BtHhti 
snl^eei;  and  therefbre  eonoeives  hiWself  nv 
ivaj^s  sub^  0^  attCMbl^  td  the  la#s  (^  Great 
Btiisia,  bat^  OM  the  eoMrart,  entitled  to  a 


-","-—»  -^M  V   ••«  i*wn»»«rT,  VUUUeu  lO  all  thtf 

pmitogaa  granted  by  sacd  fatrs  to  the  tuini^rtf 
of  all  fliMfiga  potettiafesor  «tite»MMeMt  #Hhrtf 
any  of  the  settlemettta  or  psasessJons  of  tb« 
king  of  Of^sK  Britain.  That  a  ahon  time  ago 
a  MNaabons  wm  lasaed»  by  air  Etrjah  ImpeV 
bdlglft,  oii*  of  bis  mi^y*s  joiUcte  of  the 
peace,  requiring  your  memoHalist  personalty 
to  appear  on  the  then  next  day,  to  answer  to  a 
pretMM  ebafge  of  conspiracy  against  Warren 
Il«cinf|«,e8fntvii,  gomnor  general,  aiiAothers : 
sMlthatyonff  BBettioriaMM,  wholly  li/nlfrant  of 
Ifae  natHMTof  duah  charge,  mid  of  the  Hgftfi 
aad  prttilf^es  ta  whieh  be  WM  entiflbd  by  tk« 
hvws  of  Ghpcat  Britain  as  attlbakMor  Or  minbter 
as  afot«8ikl,  anaodad  in  cnbsei)nef>ce  of  sneft 
smniMna,  and  was  rsqtiirad  to  gite  bail  ti^ 
appear  at  the  then  next  sessions  of  Oyer^  and 
l^ferminer  to  be  held  fbr  ih«  sahf  pi«ml«n<!y  $ 
whioh  he  aci0)itiingty  did.  That  yoor  ^ttto- 
riaiiflt  18  hiiN-aied,  tfaAC  a  biH  of  Indfctaient  haa 
smta  be«o  preflnrred  aMd  fbsmd  agibiit  Mm,  oft 
tb^  said  pretended  ebarga  of  conspiracy,  whh*H 
your  manm-iaiist  appni(ends  tfnd  is  adrised,  id 
a*  fnfMiigt>Aientor  the  laws  of  nations,  antf  of 
tht6restrf)lished  rights  and  priviteges  to  whtcft 
ha  is  by  lavr  txMM  in  the  cbaraet^r  afora^ 

•*  Totft*  M^mOrialiA  tharefbre  dairiis  the  hr- 
mf^tevKst  of  the  g#vvmdient  of  this  prMMeney, 
in  snppoft  of  his  said  righti  and  prtnfegM ; 
and  that  #aeb  eensore  iiiay  be  passed  on  th« 
parties  concerned  in  the  abore  otttnige  on  ytmf 
mvmorialisc,  as  tha  nature  of  the  case  may 
aaetii  tsa  ift^ui^e.  Ror  Rjda  CritntM." 

"  A  ttue  copy, 

«•  Kerenttt  ^atir^eittf 
«•  U.  8oiiN«n,  Sec." 


Tha  Coun  directed  Richardson  Mac  Veagh, 
esquire,  one  of  the  masters  of  the  court,  to 
aoqoahitthe  goremor  general  aad  eotJneit  whh 
the  reaolotiona  of  the  Court  in  oooseqoence  of 
their  tetter,  which  were  aa  follows : 

^  That  the  Cotfrt  is  of  opinidn,  that  all  dafmd 
0f  indi¥idoals  ought  to  be  madte  dfr««dy  to  thd 
Coon  by  the  individuals,  and  irof  by  the  antho^ 
rity  of  me  goremor  general  and  conotil. 

*«  That  it  ia  eom^y  to  the  principlea  6f  thd 
Btig|liah  oonstitnthm,  tbr  anjf  person  or  peraona 
to  Mdress  acCmrt  of  judicature  by  letter  mis  • 
aite,  con^brtthiqg  any  matl€r  pending  betbrd 
suoh  cmirt ;  and  thia  the  higher  thb  station  ir, 
th^  aei  ia  thd  nftore  noconatittitional. 

"  Tlirat  the  aiila  bf  (be  Itdtfcr  now  befbit  tM 
<!96<N«i  imiihtt  fa  be  of  tbe  nkttfre  df  dii  otd«r 
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ntber  (ban  petitioo,  is  a  t|ile  in  whidi  no  court 
of  justice  ought  to  be  addressed." 


June  43, 1775.    Present  all  tiie  Judges. 

Mr.  Jarrett,  attorney  for  the  East  India 
Company,  offered  two  papers  to  the  Court, 
tvbicb,  he  acquainted  them,  he  was  directed  to 
deliver  froin  the  governor  general  and  council. 

Court.  We  cannot  receive  papers  in  that 
irregular  manner :  if  you  will  deliver  the  papers 
to  the  counsel  for  the  Company,  and  he  thihks 
prrtper  to  acquaint  the  Court  with  their  con- 
tenip,  we  have  no  objection. 

The  counsel  for  the  Company,  having  pe- 
rused the  papers,  said,  he  saw  nothing  impro- 
per in  them  ;  n}>on  which  he  read  them  to  the 
Court,  as  follows : 

Extract  of  Consultation^  June  23,  1775. 

We  have  received  two  papers  from  your 
Court  by  Mr.  MacVeagh,  who,  as  we  under- 
stand, came  to  us  as  one  of  the  masters  in*^ 
equity.  If  he  was  sent  from  you  in  that  cha- 
racter to  us,  we  must  observe  a  want  of  form 
and  respect  due  to .  the  government  of  this 
country,  as  he  came  without  his  usual  forma- 
lities. 

We  observe  with  deep  concern,  that  the 
claim  made  by  this  government,  of  certain  pri- 
▼ileges  and  immunities  in  behalf  of  a  person, 
who,  being  a  public  minister,  appears  to  us  en- 
titled to  such  privileges,  should  be  deemed  by 
the  judges  of  a  very  extraordinary  kind. 

We  inform  you,  that  Roj^  Rada  Chum  is  no 
common  Vakeel :  he  *  receives  a  considerable 
salar;^  from  the  Soubah  of  Bengal,  as  his  pub- 
lic minister  at  this  pretiidency .  At  his  appoint- 
ment, he  was  honoured  with  the  surneach 
dress  and  horse,  which  are  marks  of  high  dis- 
tinction ;  and  on  the  delivery  of  his  credentials 
to  the  governor  general,  he  received  paun  and 
ottar  from  him. 

We  have  made  such  Replies  to  your  Reso- 
lutions, as  we  think  consistent  with  onrhonoar 
and  dignity ;  and  we  have  directed  our  attorney 
to  instruct  our  counsel  to  move  to  quash  the 
indictment,  so  far  as  it  concerns  Koy  Rada 
Chum,  the  Souhah's  Vakeel. 
A  true  extract. 

(Signed)     H.  AimioL,  Assistant  Sec. 

Extract  of  the  Comultation,  June  S2, 1775. 

ttt  Resolution,   That  the  Court  is  of  opinion, 

that  all  claims  of  individuals  ought  to  be  made 

directly  to  the  Court  by  the  individuals,  and 

not  by  the  authority  of  the  governor  general 

and  council. Reply,   The  claim  in  question 

is  not  that  of  an  individual,  but  of  theffovern- 
inent  of  this  presidency,  on  behalf  of  the  mi- 
nister or  representative  of  the  chief  Indian  po- 
tentate or  power,  within  the  province  of  Ben- 
gal, Bahar,  snd .  Orissa ;  between  whom  and 
the  East  India  Company  a  treaty  subsisted 
previous  to  the  passing  the  late  act  of  parlia- 
ment (under  the  authority  of  which,  and  his 
aiiyefty'i  charter  granted  in  pursuance  thereof, 
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the  Supreme  Court  is  established)  and  with 
whom  the  government  of- the  preaideDcy  have 
been  instructed,  since  the  passmg  of  sodi  act, 
to  make  a  further  treaty  or  treaties :  lor  these 
reasons,  it  was  incumbent  on  the  gOYenuneot 
to  make  such  claims  of  exemption,  on  con- 
plaint  to  them  made  b^  the  party  injured,  as 
would,  under  similar  cuxsumstances,  bave  been 
made  by  the  authority  of  governroeot  in  Eng- 
land. The  government  of  this  presidency  mtKt, 
in  all  their  negociations  and  transactions  with 
the  country  powers,  1>e  considered  in  ewery  re- 
spect as  invested  with  sovereign  authority  aad 
all  its  incidents,  under  the  express  sanctioD  of 
the  British  laws.  The  Company  have  now  a 
public  minister  residing  at  the  court  of  tbo  Na- 
oob,  Soubah  of  these  provinces.  The  applica- 
tion now  under  consideration  has  been  niade,ss 
near  as  circumstances  would  admit,  in  the  mea- 
ner above  alluded  to,  there  not  beiiig'  in  this 
country  any  officer  of  the  Crown  or  Company 
invested  with  powers  similar  to  those  of  his  ma- 
jesty's attorney  general  in  England ;  who  wnnU 
there  have  been  the  proper  officer  to  have  taken 
cognizance  of  such  a  complaint,  oo  the  repie- 
sentation  of  government,  without  potting  iSut 
party  injured  to  the  necessity  of  porsonaffy  or 
directly  making  his  claims  to  a  court,  the 
authontv  of  which  he  conceives  himself  po  way 
amenable  to. 

'  %d  Resolution,  That  it  is  contrary  to  the 
principles  of  the  English  constitntioo^for  aay 
person  or  persons  to  address  a  court  o)r  justice 
by  letter  missive,  concerning  any  matter  pend- 
ing before  such  court ;  and  that  the  higher  the 
station  is  of  the  person  or  persons  so  addresBtng, 

the  act  is  the  more  unconstitutional. Refiy, 

The  idea  of  an  address  from  individoala  seems 
to  run  through  the  whole  of  this  Rcsolntioa 
also.  It  is  sufficient  lor  us  to  observe,  that  the 
application  made  to  the  Court  was  not  made  by 
the  members  who  have  signed  it,  in  their  pri- 
vate capacities,  but  in  their  political  one,  as 
constituting  the  government  of  this  presidency, 
confbrmaliRi  to  the  powers  vested  in  the  majo- 
rity of  the  governor  general  and  council  hy  the 
late  act  of  parliament.  The  opinion  of  the  Su- 
preme Court  does  not  apply  at  all  to  the  pre- 
sent case,  how  far  soever  it  may  be  right  sn 
generat  principles. 

3<f  Resolution,  That  the  stile  of  the  letter 
now  before  the  Court,  seemiog^to  be  of  the  na- 
ture of  an  order  rather  than  petition,  is  a  stile 
in  which  no  court  of  justice  ought  to  be  ad- 
dressed.  Reply.     This  Resolution  will  be 

more  fully  and  satisfactorily  answered,  by  re- 
ferring to  the  terms  of  the  application,*  than  by 
any  remark  thereon.  The  claim  of  a  right  m 
not  an  order,  either  in  form  or  substance; 
neither  was  it  our  intention  to  address  the  Court 
by  petition. 

A  true  extract.  H.  Auriol, 

Assistant  Secretary. 

The  Court  inquired  whether  either  of  the 
papers  had  any  address,  and. were  informed 
they  had  not,  Tho  Cot»rt  thea  retomed  tbt 
following 


1 165}    Jbr  a  Con^racyagaina  Warren  HastingSf  esq.    A.  D.  1775.  • 


[1106 


Answer  to  the  above  Papen. 

.TbeC^ort,  with  very  gfrcat  concern,  per- 
ceive, that  a  metsaf^e  sent  by  the  first  officer  of 
their  Court,  for  the  purpose  of  preventin^jf  a 
<UMrrespondence,  which,  if  carried  on,  must  end 
in  aHercatioo,  has  been  esteemed  by  the  Coun- 
cil a  want  of  respect  in  the  mode  of  delivering 
it,  and  has  produced  that  very  altercation  which 
it  was  evidently  intended  to  pre?ent ;  an  alter- 
cation which,  in  th^  first  instance,  ought  to  be 
stopped ;  and  therefore  the  Court  will  not 
make  one  single  observation  on  the  want  of  ad- 
dress to  the  Court,  or  the  subject*  matter  of 
their  papeiiji.  Those  who  first  end  a  dispute 
which  mayWof  so  much  consequence  to  the 
public,  in  our  opinion,  act  with  the  most  dig- 
nity ,  and  deserve  bsst  of  the  public.  The  issue 
of  this  business  sufficiently  evinces  the  impro- 
priety of  the  mode  of  application  by  the  Go- 
▼<ernor  General  and  Council ;  if  tlie  Company 
•thouffht  it  rii^ht  to  apply,  there  are  but  two 
modes  in  which  it  could  properly  be  done. 
Though  neither  the  Crown  nor  the  Company 
have  an  Attorney  General,  they  have  a  stand- 
iog  counsel;  a  motion  ought  to  have  been 
made  by  that  counsel ;  if  they  did  iu>t  think 
proper  to  instruct  that  counsel,  the  proper 
mode  was  by  petition ;  it  is  the  mode  that  the 
charter  has  prescribed  for  the  East  India  Com- 
pany, whose  agents  the  Governor  General  and 
Council  are.  An  appeal,  under  the  circum- 
stances described  by  the  Act,  is  a  matter  of 
right :  to  preserve  that  decency  necessary  in 
applications  to  his  majesty's  court  of  justice, 
the  East  India  Company,  as  well  as  all  other 
aippeHants,  ikiust  not  claim,  but  prefer  an  bum- 
ble petijion.  These  are.  the  words  of  the 
charter.  It  is  a  false  point  of  honour  to  de- 
cline it,  there  is  nothing  humiliating  in  it ;  it  is 
mere  matter  of  form.  This  being  thus  ex- 
plained ;  to  prevent  any  further  altercations  of 
this  nature,  the  Court  roust  inform  the  board, 
that  thev  cannot  (respect  being  had  to  the  dig- 
nity of  bis  majesty's  court,  and  to  the  welfare 
of  the  Company)  receive  in  future  any  letters 
or  messages  but  in  that  form.  With  respect 
to  the  application  itself,  the  Court  does  not 
esteem  it  any  question  relative  to  the  East  In- 
dia Company  having  a  power  of  receiving  am- 
bassadors, ^ar  what  right  ambassadors  pro- 
perly constitutt;d  and  received  by  them  may  be 
intitled  to.  We  observe,  that  Roy  Rada  Churn 
states  in  his  Memorial  to  the  Council  (for  what 
purpose  we  know  not),  that  he  was  called  upon 
by  a  summons  issued  by  sir  Elijah  Impey,  knt. 
one  of  his  majesty's  justices  of  the  peace.  We 
must  acquaint  the  Board,  that,  the  matters  laid 
to  the  charge  of  Roy  Rada  Churn  l»eing  of  a 
public  nature,  and  afiectiog  the  first  member 
of  government  in  this  presidency,  the  Chief 
Justice,  unwillinof  to  act  alone,  called  upon  all 
hia  brethren  for  their  assistance ;  and  that  the 
mramoiis  was  signed,  and  every  order  in  the 
cauite  made,  hy  every  one  of  the  judges  of  the 
Supreme  Court  of  Judicature,  after  mature  de- 
liberation, and  au  examioatioo  that  took  op  a 
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whole  day.  Roy  Rada  Churn  was  not  at  that 
time  apprized  of  his  being  invested  with  the 
sacred  rights  of  an 'ambassador:  though  hia 
claim  is  made  very  late,  if  he  is  really  and  bond 
fide  invested  with  such  rights,  they  will  most 
undoubtedly  be  allowed  him  in  their  full  ex« 
tent.  The  claim  seems  serious,  and  deservea 
the  attention  of  the  Court,  as  it  is  made  by  the 
Governor  General  and  Council;  they  know 
the  facts  upon  which  they  claim  it;  the  Court 
cannot  be  apprized  of  tliera.  As  we  are  con-  * 
fident  the  claim  wouM  not  be  made  without 
f^rounds,  we  shall  expect  to  be  inf^^rmed  of  tha 
following  circumstances,  without  which  wa 
cannot  determine  the  claim.  The  question  ap- 
pears to  us  to  be,  whether  the  Nabob  Mubarick 
ul  Dowlah  stands  in  such  a  relation  to  the  East 
India  Company,  as  to  be  able  to  send  to  this 
presidency  a  public  minister,  upon  whom  the 
rights  of  an  ambassador  can  attach  ;  therefore 
we  shall  expect  that  the  gentlemen,  who  made 
the  claim  in  his  behalf,  do  verify,  by  affidavit, 
that  the  Nabob  Mubarick  ul  Dowlah  is  a  so- 
vereign independent  prince.  That  he  is  in  a 
situation  to  make  war  and^  peace  with  this  set- 
tlement. That  he  is  a  prince  9ui  juris.  That 
he  appoints  his  ministers,  and  performs  all  acta 
of  sovereignty,  independently,  and  without  the 
controul  of  this  government.  That  he  is  in  al^ 
negociations  treated  as  a  prince  sui juris*  These 
are  facts  within  the  knowledge  of  the  gentle- 
men of  the  Council ;  they  can  verify  them  ; 
and  if  they  do  not,  the  Court  will  undersUnd 
that  they  do  not  consider  him  as  princeps  sui 
juris.  It  will  be  necessary  likewise  to  inquire 
who  the  person  is  that  is  sent  as  vakeel,  or  am- 
bassador, and  what  are  his  powers.  We  shall 
expect  to  have  it  verified  by  affidavit,  that  a 
vakeel  is  a  public  minister,  having  the  right  Jut 
revocandi  domum;  where  he  was  commoraot 
at  the  time  he  was  appointed  vakeel,  and  tor 
twelve  months  before,  et  cujus  ditioni  tune 
subditusfuit.  We  shall  likewise  expect  it  to 
be  verihed  by  the  gentlemen  of  the  Council,^ 
that  they  have  always  treated  Roy  Rada  Chura 
as  a  person  invested  with  all  those  rights  which 
they  claim  on  his  behalf,  and  that  they  do  in  no 
respect  whatever  consider  him  subject  to  the 
order  or  controul  of  this  government.  These 
matters  must  l)e  cleared  up  :  otherwise  the  al- 
lowance of  this  claim  may  be  an  inlet  to  a  . 
grievance  much  complained  of,  the  exertion  of 
the  power  of  a  double  government.  These  cir<< 
oumstances  are  pointed  strongly,  that  the^  ' 
may,  if  possible,  be  obviated.  As  a  treaty  is 
mentioned  in  the  papers  between  the  hon.  the 
Company  and  Mubarick  ul  Dowlah,  the  Court 
expect  that  treaty  to  be  laid  before  them. 


June  28,  1775. 
Present,  all  the  Judges. 

Mr.  Farrer,    I  have  the  directions  of  tb^  . 
Governor  General  and  Council  to  move  the 
Court,  that  Roy  Rada  Churn,  a  public  mi- 
nister, or  vakeel,  of  the  NAbob  Mubarick  nil , 
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Dowlah,  may  be  «cenipt  from  a  pmsecntidn 
coaimenced  af^ainst  bim  by  Warren  Hastingt, 
esq.  Governor  General ;  ind  that  the  proaecn* 
tion,  80  far  as  it  ooncerna  him,  may  be  quashed ; 
mnd  that  the  Court  may  pats  such  cetuure  and 
punishment  as  they  shall  think  proper  on  the 
persons  who  have  commenced  the  proucution. 

Court.  You  must  specify  the  ciHisore  and 
ininisbment  you  wish  the  Court  ta  pass. 

Mr."  Farrer.  I  did  not  conceive  that  to  be 
necessary ;  I  beg  leave  to  withdraw  that  part 
of  the  motion. 

(The  words  in  italic  were  accordingly  struck 
out) 

Mr.  Farrer,  in  support  of  the  motion,  said, 
That  Roy  Rada  Churn,  having  being  informed 
that  a  prosecution  had  been  commenced  against 
him,  had  presented  a  Memorial  to  the  Governor 
General  and  Council,  stating,  that  he  was  a 
▼akeel,  or  public  minister,  to  the  Nabob,  and 
claiming  the  pri  vili^fe  of  an  ambassador.  That, 
in  consequence  of  that  application,  the  Go- 
▼ernor  General  and  Council  had  sent  a  letter 
to  the  Court,  claiming,  for  him,  such  privilege; 
that  an  answer  was  sent  to  that  letter  by  the 
Court,  which  had  produced  a  message  from 
the  Board ;  to  which  an  answer  had  likewise 
been  sent  by  the  Court.  That  as  the  Court, 
in  their  last  answer,  had  said,  that  they  did  not 
consider  this  as  any  question  relative  to  the 
right  the  East  India  Cocbpany  might  possess 
of  receiving  ambassadors,  he  would  decline 
aayinnf  any  thing  as  to  that  point. 

Court.  We  have  given  no  decisive  opinion : 
therefore  exercise  your  own  judgment. 

(Mr.  Farrer  then  proceeded  to  make  some 
observations  on  the  message  sent  by  the  Court 
to  the  Council.) 

C^mrt.  We  think  it  highly  improper  that 
any  message  from  us  should  be  commented 
upon  by  counsel ;  what  was  mentioned  in  that 
message  was  Intended  as  hints  to  the  gentlemen, 
who,  made  the  claim  on  behalf  of  Roy  Rada 
Ohurn,  of  what  it  would  be  necessary  for  them 
to  prove,  which  no  doubt  they  have  done;  we 
therefore  wish  yon  would  confine  yourself  to 
what  you  can  aupport  by  affidavits. 

Mr.  Farrer.  We  have  affidavits  to  prove 
every  thing  that  is  necessary  to  be  proved ; 
what  has  been  mentioned  as  necessary  to  be 
supported  by  affidavit,  I  do  not  conceive  requi- 
site ;  many  of  the  things  are  what  cannot  be 
•wore  to,  hot  which  I  hope  will  be  admitted 
from  their  public  notoriety.  First,  I  shall 
prove  the  Nabob  Mubarick  ul  Dowlah  to  be  a 
■overeign  prince,  and  that  he  exercises  acts  of 
sovereignty ;  I  conceive,  that  in  all  matters, 
where  the  laws  of  England  have  not  altered  his 
■ituation,  he  must  be  a  sovereign  prince ;  he 
exercises  criminal  jurisdiction  tbrooghoot  his 
dominions,  and  signs  the  death-warrants,  with- 
out any  controul  whatsoever  from  this  govern- 
ment. He  has  exercised  the  right  of  sending 
ambassadors  time  immemorial.  He  is  pos- 
1  of  a  royal  mint|  and  eoina  money.    He 


keeps  in  pay  a  body  of  troops.  From  all  these 
circumstances,  it  is  evident,  be  is  a  sovereign 
prince.  I  will  also  beg  leave  to  meotioa  an 
observation  of  the  Chief  Justice  the  other  day, 
which  was,  '*  That  the  anvbasstdor  of  a  pow- 
erful prince  would  be  entitled  to  no  nsore  pvi- 
vilege  on  account  of  his  potency."  Therefore  i 
fortiori  the  present  weakness  oftbe  Snbah  abooM 
be  no  aignment  why  his  ambassaikns  should 
n^t  have  their  privilege ;  they  ou^t  rather  ou 
that  account  to  meet  with  protection  from  his 
Majesty's  coorts  of  justice.  If  the  Nabob  ia 
not  the  sover^gn,  1  should  be  glad  to  know 
who  is.  Other  European  aettlementa  acknow- 
ledge the  sovereigiity  oftbe  Nabob  ;  aad  I  aaa 
instructed  to  say,  that  a  Frenchihin  is  now 
under  actual  confinement  for  some  misdeoiea- 
nour  committed  within  the  provinoea.  Tba 
asserting  (bat  the  Nabob  is  not  the  sovereign, 
would  be  productive  oftbe  most  dreadful  con- 
sequences. It  would,  in  aN  probability,  be 
moddctive  of  a  war  between  us  and  the  aeveni 
European  nations  who  hayesettlementa  within 
the  provinces.  For,  if  the  sovereignty  ia  vested 
in  the  Company,  all  the  disputes  within  the 
provinces  must  of  course  he  deckled  by  us.  Aa 
to  the  Nabob's  being  priarepi  suijnrit^  that 
cannot  be  vt*rified  by  affidavit ;  it  is  aofficieBt 
if  he  IS  received  as  such  by  his  oivn  aifbjeeis. 
Rada  Chhrn  Roy  was  invested  with  thecUoigna 
of  his  office  from  the  Nabob,  which  waa  at- 
tended  with  an  extraordinary  degree  of  honour 
in  the  mode  of  conferring.  He  received  bis 
letters  of  credence  in  September  1779.  Roy 
Rada  Churn  has  resided  in  this  settlement,  in 
the  character  of  vakeel,  or  public  minister, 
ever  since  that  time,  except  fbr  an  interval  of  a 
few  days,  from  the  S2d  of  May  to  the  90tfi. 
Though  he  should  have  been  dismisaed  hi  the 
intermediate  space ;  yet,  if  the  indictnaeut  wai 
found  afterwards,  it  ought  to  be  quashed.  Roy 
Rada  Chum,  by  virtue  of  his  appointment,  re- 
ceives from  the  Soubah  a  salary  of  900  rupees 
per  month, 

Tbe  Counsel  for  the  Company,  in  aupport 
of  the  motion,  produced  the  following  papers) 

1st,  Memorial  of  Roy  Rada  Chum.  Copied 
page  1101. 

Sd.  The  letter  from  the  Council  to  the  Court, 
which  inclosed  th&t  Memorial,  dated  30th 
June,  1775,  which  had  been  altered  by  tbe 
Clerk  of  the  Crown  (with  the  permiasioQ  oftbe 
Court)  into  the  proper  form  of  a 
Copied  page  1101. 

Sdly,  The  following 

ArFiOAtrr  of  Rot  RAda  Cttuiov. 

«  The  RiNQ,  at  the  proaeention  of  Wi 

Heatings,  Esquire, 

againgt 
*'  Rot  Rada  Chvrn  and  otbera»  for  a 

meaner. 

**  Roy  Rada  Chum,  the  peMm  ^fOTeanen- 
tinned,  maketh  Oath,  that  lie  is  a  Bindoo  native 
of  the  pmvince  of  fieogd,  ami  ia  now,  and  % 
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two  years  and  upwfida  la«t  put  has  lieen«  rssi- 
dedt  ID  Calcutta,  at  Fort  William,  aforosaiil,  as 
the  public  minister,  or  vakeel,  of  Mubarick  ul 
l)owlah,  Nehob  of  Beqga),  Babar,  ao4  Orissa, 
(except  for  about  the  space  of  ten  days  in  the 
month  of  May  last)  and  charged  with  the  con- 
ducting and  transadinff  his  affairs  and  con- 
cerns with  theboQQorable  the  East  India  Com- 
pany and  others,  «t  the  Presidency  of  Fort 
VVilliam  aforesaid;  and  that  he  receives  a 
monthly  salary  of  dOO  rupees  in  virtue  of  such 
bis  appointment  and  oSice  aforesaid ;  and  was, 
on  his  being  invested  herewith,  honoured  by 
his  ssid  master  the  Nabob  with  a  Chauxpaur- 
chait  Kelaut,  a  9orpaitcb  Marissah,  a  Jaighaw, 
a  Calaughoe  and  Uorae,  as  ensigns  of  such  his 
appointmeiit  and  office ;  and  that  the  Sucpaitch 
Blarissab  was  tied  oi|  this  deponent's  heed  by 
the  Nabob  himself,  as  a  a  mark  of  distinguished 
honour.  And  Ibis  deponent  further  saiib,  tbst 
on  his  Hitrodttction  to  Warreii  Hastings,  esquire, 
the  then  governor,  as  minister,  or  vakeel,  as 
aforesaid,  hfi  received  from  him  beetle  outt 
and  ottar,  which,  this  d«|)onent  saitb,  he  be- 
lieves are  not  usually  ^iven  to  vakeelf  of  Ra- 
jahs, or  others  of  inferior  rank,  but  only  to  the 
public  ministers,  or  vakeels,  of  the  Subahs, 
Nabobs,  or  other  superior  Indian  states  and 
powers. 

f  And  this  deponent  further  saith,  that  he  is 
not,  nor  during  the  |>eriud  first  above  written 
has  been,  in  the  service  or  employment  of  the 
#aid  East  India  Company,  or  of  any  British 
subject  whomsoever ;  but  is  resident  in  Cal- 
cutta as  the  public  minister,  or  vakeel,  of  tbe 
said  Nabob,  and  on  no  other  business  whatso- 
ever. And  this  deponent  further  saitb,  that 
there  is  not  now  any  other  minister,  or  vakeel, 
of  the  said  Nabob  Mubarick  ul  Dowlab  resident 
in  Calcutta,  or  at  the  Presidency  aforesaid,  as 
this  deponent  verily  believes. 

«*  Signed,  

'*  Subscribed,  the  mark  or  name  of 

•«  Roy  Baoa  Churn." 
^<  Sworn  at  Calcutta,  this  S8lb  day  of  June, 

J775,  before  me.    J.  Hydk.*' 

4thly,  Copies  of  Letters  of  Credence,  Dis- 
mission, and  Re-appointment,  from  tbe  Nabob, 
addressed  to  the  Governor  General. 

From  the  Nabob  Mubarick  ul  Dowlah,  to  the 
Governor :  received  the  23d  of  September, 
1773. 

"  Roy  Rada  Churn,  who  has  been  honoured 
fWith  the  appointment  of  vakeel  at  your  pre- 
sence, on  the  diamission  of  Roy  Ramnaut,  now 
proceeds  to  you.  He  will  attend  upon  you  for 
the  transaction  of  my  affairs;  and  your  favour 
toward  htm  is  greater  than  1  can  ezpreas." 
(A  true  translation.) 

«*  IVm.  R&DFBAim,  Persian  Translator.*' 

from  the  Nabob  Mubarick  ul  I>owlah  to  the 
'  Governor;  received,  the  22d  of  May,  177d. 

<^  As  Roy  Rada  Chum  hss,  for  some  time 
jIfUif  heea  mi  tdl«  c«k»00|  .vidiioiwidmig  his 


being  retained  as  my  vakeel  mttnaly  useless,  I 
have  dismissed  him  from  the  1st  of  Suffer,  in 
the  16th  sun  (year  of  his  Majesty's  reign)  ;  and 
write  thia  for  your  information."  (A  true 
translation.)  «•  Wm.  Rsofeawi,  P.  T.'^ 

From  tbe  Nabob  Mubarick  ul  Dowlah  to  tha 
Governor ;   received  the  SOtb  of  May,  1775.  * 

**  I  some  time  ago  informed  you,  that  I  had 
dismissed  Roy  Rada  Chum,  at  the  solicitatwn 
of  Yatebar  Ally  Caon.  As  the  said  Roy  baa 
been  for  a  long  time  employed  as  mv  vakeel  to 
you,  I  have  re-instated  him;  and  1  request 
that  yoo  Will  aheYv  him  the  same  degree  of 
favour  as  formerly,  and  pay  attentkm  to  what* 
ever  he  represents  to  you  on  my  part**  (A  tru* 
trailskuion.)         <•  Wm.  Reoseabm,  P.  T." 

The  following  Affidavit  of  Mr.  Redfearn  wa^ 
affixed  to  the  above  Letters : 

«  The  Kmo,  at  tbe  prosecution  of  Warren 

Heatings,  Esquire, 

agaimt 
**  Rot  Raoa  Chitiuk  and  oAiers,  for  a  Misde* 

meaner. 

^«  William  Redfearn,  of  Calcutta,  gentleroap, 
maketb  oath,  and  saitb,  that  the  Persian 
writing,  in  the  paper  hereunto  annexed  con* 
tained,  is  a  true  copy  of  the  original  letters  of 
credence,  dismission,  and  re-appoiotment,  of 
the  above-named  Roy  Rada  Churn,  as  vakeel 
to  tbe  Nabob  Mubiirick  ul  Dowlah,  which  havo 
been  tiled  among  tb^  recordf  and  munimentp 
of  the  honourable  the  East  India  Company,  al 
their  presidency  of  Port  Wjlliam  aforesaid^ 
taken  and  made  by  this  deponent  from,  and 
carefully  comparecf  with,  such  originals ;  and 
that  he  has  a  knowledge  of,  and  is  conversant 
in,  the  Persian  language  ;  and  that  the  Eng- 
lish writing,  contained  m  the  said  annexed  pa- 
per,  is  a  true  translation  of  tbe  said  original 
letters,  to  the  best  of  this  deponent's  judgment 
aod  belief."  Signed,  ••  Wm.  Redfeakn." 
'•  Sworn  at  Calcutta,  this  38th  day  of  July, 

1775,  before  the  Court,  J.  ParTcHARO,  Clerk 

of  the  Crown.*' 

6.  Articles  of  a  Trbatt  and  Aoresmekt  be- 
tween the  Governor  and  Council  of  Fort 
WtMiam,  on  the  part  of  the  English  Eaat 
ludia  Company,  and  the  Nabob  Mubarick 
ul  Dowlah. 

On  the  Part  ^the  Con^any, 

**  We,  tbe  Governor  and  Council,  do  engagm 
to  secure  to  the  Nabob  Mubarick  ul  Dowlah, 
the  Soubabdarry  of  the  provinces  of  Bengal, 
Babar,  and  Orina,  and  to  support  him  therein, 
with  all  the  Company's  forces,  against  all  hia 
enemies." 

On  the  Part  of  the  Nabob. 

Article  I. 

"  The  Treaty  which  my  father  formerly 
CQnc!in<)ed  with  the  Company  upon  his  first  ac- 
cesiioA  to  the  Niaamut,  engaging  to  r^gvd  tho 
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lionoar  and  reputation  of  the  Company,  ami  of 
the  Governor  and  'Council,  as  his  own ;  and 
that  entered  into  with  iny  brothers  the  Nabobs 
Nazim  u)  Dowlah  and  Syef  ul  Dowlah ;  the 
same  treaties,  so  far  as  is  inconsistent  with  the 
true  spirit,  intent,  and  meaning  thereof,  1  do 
hereby  ratify  ^and  confirm. 

Article  IL 

'*'  The  kiajif  has  been  jerracioasly  pleased  to 
grant  onto  the  English  East  India  Company 
the  Dewanneesbip  of  Bengal,  Bahar,  and 
Orissa,  as  a  free  gifk  for  ever  ;  and  f ,  having 
an  entire  confidence  in  them,  and  in  their  ser- 
vants settled  in  this  country,  that  nothing  what- 
ever be  proposed  or  carried  into  execution  by 
them,  derogating  from  my  honour,  interest, 
and  the  good  of  my  country,  do  therefore,  for 
the  better  conducting  the  affairs  of  the  Soubah- 
darry,  and  promoting  my  honour  and  interest, 
todthat  of  the  Company,  in  the  best  manner, 
agree,  that  the  protecting  the  provincea  of 
Bengal,  Bahar,  and  Orissa,  and  the  force'suffi- 
cient  for  that  purpose,  be  intirely  left  to  their 
discretion  and  good  management ;  in  considera- 
tion of  their  paying  the  king  Shah  Aaium,  by 
monthly  payments,  as  by  treaty  agreed  on,  the 
sum  of  rupees  two  lacks  sixteen  thousand  six 
liundred  and  six,  ten  annas,  and  nine  pice  ropees 
(216,606  10  9) ;  and  to  me  Mubariek  a!  Dow- 
lah the  annnal  stipend  of  rupees  thirty  one  lacks 
eighty  one  thousand,  nine  hundred  and  ninety- 
one,  nine  annas  {31,81,991  9);  viz.  the  sum 
of  ru))ees  fifteen  lacks,  eighty-one  thousand 
nine  hundred  and  ninety-one,  nitie  annas 
(15,81,991  9),  for  my  house,  servants,  and 
other  expences,  indispensably  necessary  ;  and 
the  remaining  sum  of  rupees  sixteen  lacks 
rupees  (16,00,000)  for  the  support  of  such 
fieapoys,  peons,  and  bercnndasses,  as  may  be 
pro|>er  for  my  asswarry  only ;  but  on  no  ac- 
count ever  to  exceed  that  i^mount. 

Article  III. 

*<  The  Nabob  Minauh  Dowlah,  who  was  at 
the  instance  of  the  governor  and  gentlemen  of 
.  the  council  appointed  Nabob  of  the  provincea, 
and  invested  with  the  management  of  affairs, 
in  conjunction  with  Mah  Rajah  Doolubram  and 
Juggat  Seat,  shall  continue  in  the  same  post, 
and  with  the  same  authority  ;  and,  having  a 
perfect  confidence  in  him,  J  moreover  agree  to 
Jet  him  have  tl|e  disbursing  of  the  above  sum  of 
rupees  sixteen  lacks,  for  the  purposes  above 
mentioned. 

**  This  agreement  (by  the  blessing  of  God) 
ahall  be  invioUbly  observed  for  ever.— Dated 
the  31st  day  of  March,  in  the  year  of  our  Lord 
1770."        Signed,     «  John  Cartieb,  ficc." 
(A  true  copy) 

Signed,  W.  Wynne,  Sec. 

6thly,  A  Sunnod  from  the  Nabob  Afeer  Jaf- 
fier,  in  conseiiuence  of  a  Fermaun  from  the 
king,  confirming  a  former  Sunnod  to  the  Com- 
pany, for  coining  money  in  Calcatta,  in  the 
■ame  of  the  king. 
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Mr.  Newman,  As  counae)  on  die  prosecotioQ 
against  Roy  Rada  Chum  (together  with  ^thm) 
for  a  conspiracy  against  the  Goremor  General, 
I  cannot  but  nse  to  oppose  this  extraordiaary 
application. 

i  understand  the  motion  chiefly  to  be,  That, 
Roy  Rada  Chum  claiming  the  privileges  of  an 
ambassador,  the  council,  by  tbeh'  advocate, 
moves  the  Court,  that  the  indictment,  for  a 
conspiracy  against  him,  may  be  quashed ;  tbe 
latter  part,  at  first  mentioned,  of  the  prosecofore 
of  it  beiuig  puuisbe<),  being  withdrawn,  h 
support  of  tnis  motion,  the  foUowing  propo- 
sitions are  urged ;  viz. 

1st,  The  sovereignty  of  tbe  East  India  Com- 
pany. Their  power  to  declare  war  and  make 
peace ;  and  consequently  to  receive  ambaan- 
dora  for  the  latter  purpose. 

2d,  That  Mubariek  ul  Dowlah  is  a  •Q?^ 
reign  prince,  possessing  the  right  of  acndini; 
ambassadors,  which  right  he  has  always  exer* 
ciaed  ;  and  that  he  exercises  acta  of  sovereigotj 
likewise  in  the  following  instances: 

Ist,  By  keeping  a  standing  army. 

2nd,  And  by  possessing  the  power  of  idoi- 
nistrating  criminal  justice. 

And  in  behalf  of  his  exeellency,  weareia- 
formed  of  his  appointment  aa  Vaked,  or  piiblie 
minister ;  his  being  invested  with  all  the  aolefli- 
nities  usual  on  the  occasion  ;  the  posBeoibo  of 
a  salary  of  900  rupees  a  month,  and  being  di^ 
tinguisbed  and  received  by  tbe  governor  ai  aa 
ambassador,  for  that  be  gave  him  ottar  aed 
beetle  nutt.  In  support  of  which  last  allega- 
tions, on  behalf  of  the  peraon  sent  as  an  ambs- 
sador,  an  afiidayit  of  Roy  Rada  Chum  is  pro- 
duced ;  and  we  are  told,  that  ever}'  thiag 
is  swom  to  which  the  case  will  admit  of; 
which  is  the  only  just  position  that  has  beeo 
mentioned,  and  which  renders  it  very  uooeon- 
sary  for  me  to  say  more  upon  tbe  preseot  oc^ 
casion,  than  taking  un  the  sole  point  of  rigblia 
the  person  sending  the  public  minister ;  lor,  if 
that  is  not  established,  the  ri^ht  of  tbe  peraoo 
sent  ceases  of  course ;  and  it  is  immaterial  how 
far  tbe  persons  to  whom  sucb  ambasaailor  ii 
sent  are  vested  with  the  power  of  receiriog  or 
treating  with  \f\m^ 

On  the  first  application  of  the  council  on  tbii 
occasion,  your  lordships  announced  five  thiogi 
necessary  to  be  established  by  affidavit,  in  sup-  , 
port  of  tbe  claim  on  behalf  of  Mubariek  ul 
Dowlah,  the  peraon  sending  a  public  mioister: 

1st,  That  Mubariek  ul  Dowlah  is  a  aore- 
reign  independent  prince. 

Sd,  That  he  ia  in  a  aitaation  to  be  aUe  to 
make  war  and  peace  with  this  settlement 

Sdly,  That  he  is  princeps  tuijuru. 

4thly,  that  he  appoints  his  mioisten,  aad 
performs  all  acta  of  sovereignty,  indepemleotl^) 
and  without  the  oontroul  of  this  governmcot. 
'  5thly,  That  he  ia  in  all  Degotiatioss  treated 
as  a  prmce  sui  juris. 

In  support  of  which  facts,  instead  of  ^7 
affidavit  being  produced,  the  minister'a  sup- 
posed letters  or  credenoe  are  read ;  and  a  trn^ 
of  3M  of  March  1710,  between  the  NiM  » 
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the  Company,  exhibited  ^  by  the  latter  of 
vhicb  it  IS  very  obvious,  that  the  two  firbt  re- 
quisites for  establisbiupr  the  claim  are  disproved, 
Bod  the  depeodeocy  et'  the  Nabob  on  the  Com- 
pany folly  established.  Instead  of  being  able 
to  make  war  or  peace  with  this  settlement,  tlie 
Company  agree  to  support  him  in  his  sobah- 
sbip  with  their  forces,  and  to  allow  him  an  an- 
nual stipend  of  rupees  31,81,991  9,  which  they 
think  proper  to  make  the  disposition  of,  by  set- 
tling the  expences  of  his  salary,  by  limiting  the 
Dumber  of  nis 'peons,  seapoys,  &c.  They  sti- 
pulate for  the  continuance  of  the  then  omoers 
and  ministers  in  their  posts,  and  expressly  ap- 
point one  of  those  ministers  to  bare  the  dispo- 
■ition  (in  the  manner  therein  mentioned)  of 
one  moiety  of  the  money  at  that  time  allowed 
him  by  the  Company ;  which  stipend,  so  al- 
lowed him,  was  in  the  ensuing  year,  by  order 
of  the  court  of  directors,  reduced  to  the  sum  of 
16,00,000  ru|)ees  per  annum.  Will  these  acts 
and  power  in  the  Company  shew  a  sovereign 
independency  in  Mubarick  ul  Dowlah,  and  his 
being  able  to  make  war  and  peace  with  this 
settlement?  Do  they  not,  on  the  contrary,  in- 
con  testibly  prove,  not  only  his  dependency  on 
the  Company  :  but  that,  though  nominally  a 
Nabob,  he  is  m  fact  no  more  than  an  instroment, 
and  may  be  deemed  an  agent  of  theirs?  It  does 
not  appear  that  he  ever  thought  himself  a  so- 
vereign prince,  or  till  on  the  present  occasion 
ever  conceived  he  had  a  right  to  send  an  am- 
bassador, which  he  could  only  now  have  been 
prompted  to  by  some  friends  of  Roy  Rada 
Churn,  in  order  to  lend  him  an  assisting  hand 
on  so  pressing  an  emergency  ? 

The  only  presumptive  act  of ,  sovereignty 
Tested  in  or  exercised  by  Mubarick  ul  Dowlab, 
is  his  signing  tbe  warrants  on  capital  convic- 
tions in  the  preftdency  Andaulet  court,  before 
they  are  carried  into  execution  ;  but  even  this 
is  a  delusion:  and  political  motives  in  tbe  Com- 
pany, when  they  created  these  courts,  induced 
them  to  vest  this  power  in  biro,  which  will  be  pre- 
sently fully  explained  ;  and  .we  shall  shew  the 
constituting  the  courts,  and  administering  crimi- 
nal justice,  to  be  sovereign  acts  of  the  Company, 
and  not  ot  the  Nabob.  As  to  tbe  Nabob's  stand- 
ing army,  announced  as  an  instance  of  theso- 
▼ereignty  of  the  Nabob,  andof  which,  thongh 
we  are  informed  by  tbe  counsel,  there  is  not 
one  jot  of  proof;  your  lordships  will  find  his 
army  a  very  inoffensive  one ;  for  it  is  no  other 
than  his  swarry,  of  which  tbe  number  of  sea- 
poys and  peons  is  limited  by  the  Company: 
nor  can  the  Nabob  have  occasion  for  an  army, 
who  has  no  possessions  to  lose,  and  who  is  pro- 
tected in  the  place  he  holds  by  the  forces  of 
aooiber  power,  which  tbe  Company,  by  tbe 
treaty  which  has  been  produced,  have  under- 
taken to  protect  him  in. 

That  Mubarick  ul  Dowlab  is  not  a  prince  stit 
juris,  will  not  bear  a  moment's  contention. 
His  being  a  Nabob  would  not  make  him  such, 
if  he  had  obtained  bis  Subahship  by  the  regular 
line  of  appointment  from  tbe  Mfogul,  whose 
officer  a  Nabob  originilly  wu,  temporarily 
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created  to  superintend  tbe  affiyrs  of  a  provineN 
and  was  removable  at  pleasure;  but  there- has 
not  been  a  lawful  Nabob  since  the  death  of  8o- 
jab  Caun,  which  hap|)ened  in  the  year  1739. 
It  is  well  known  that  Mubarick  ul  Dowlab  is  a 
son  of  Meer  Jaffier,  the  Jammada,  who  was 
created  a  Nabob  by  lord  Clive ;  from  which  cir- 
cumstance, the  idea  of^princept  sui  juris  ctHStB 
Immediately;  and  1  lietieve,  after  what  faaa 
been  shewn,  will  pres^ntl  v  appear  more  folly : 
1  need  not  suggest  that  tne  Company,  in  their 
negociations,  have  not  treated  or  ever  consi- 
dered Mubarick  as  a  prince  nit  juris;  so  that 
there  does  not  appear  the  least  proof  before  tba 
Court,  of  any  one  of  the  five  requisites  declared 
as  necessary  to  be  established,  or  a  ground  for 
a  supposition  of  sovereignty  in  tbe  person  said  to 
create  and  send  the  public  minister  or  ambas- 
sador to  this  settlement  which  renders  it  unne* 
cessary  for  me  to  consider  bow  far  the  Com* 
pany  have  or  have  not  an  unlimited  authority 
for  sending  or  receiving  ambassadors.  From 
the  deficiency  of  evidence  in  support  of  the  pre- 
sent claim,  It  is  unnecessary  on  our  parts  to 
produce  the  affidavits  we  have  obtained,  to  dis- 
prove  what  we  thought  might  have  been  at- 
tempted to  have  l>een  supported  :  but,  in  order 
to  convince  your  lordships  how  ill-advised  and 
ill-grounded  the  claim  is,  we  shall  evince,  by 
the  affidavits  of  the  Governor  General  and  other 
gentlemen  of  tbe  old  council,  that  Mubarick  nl 
Dowlab  is  every  way  dependent  on  the  East 
India  Company,  who  appoint  his  officers  and 
servants,  allow  him  an  annual  stipend,  and 
themselves  possess  the  entire  command  of  tbe 
military  power  of  Bengal ;  that  be  has  neither 
a  iseapoy  to  command,  an  inch  of  land  to  enjoy, 
nor  a  rupee  in  his  treasury,  more  than  what 
the  Company  may  think  proper  to  allow  him  ; 
and  although  the  criminal  courts  were  nomi- 
nally the  courts  of  the  Nabob,  yet  that  these 
coorts  were  created  by  the  Company,  in  tbe 
month  of  August  1778,  by  their  own  authority^ 
without  consulting  or  requiring  his  concur* 
•ence  ;  snd  tbe  mode  of  tbe  said  province,  set- 
tled by  the  late  president  and  council,  to  lie 
under  the  inspection  and  cooftrol  of  tbe  Com- 
pany's servants. 

With  respect  to  Roy  Rada  Churn,  who  k 
taught  to  swear  himself  a  public  minister,  I 
believe  it  never  entered  bis  imagination  before, 
that  he  was  more  than  a  common  vakeel ;  nor 
is  a  public  minister  ever  constituted  by  thai 
name  ;  for  at  tbe  court  of  Delby,  where  am- 
bassadors are  received,  and  a  real  power  is 
possessed  of  creating  them,  they  are  distin- 
guished by  the  name  of  Elcbee ;  and  by  tbe 
affidavits  before  mentioned,  it  will  appear  from 
gentlemen  long  resident  in  this  country,  a 
vakeel  was  never  looked  upon  as  a  public  mi- 
nister, or  entitled  to  the  rights  of  an  ambassa- 
dor :  but  even  supposing,  for  a  moment,  tba 
creation  was  legal  and  regular,  and  Roy  Rada 
Chom  actually  had  been  a  pnblic  minister  ap- 
pointed in  the  year  1779,  it  appears,  and  is  ad- 
mitted, that  he  was  dismissed  by  the  Nabob  as 
aa  idle  fdUow  90  the  3d  ef  April,  1775,  aad  i« 
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treftled  as  prineeps  tut  juris.  Lot  ut  we  bov 
far  the  SubaAi  M  ubarick  ul  Doirlak  mmki 
under  ibis  descnptioo. 

Whatever  tiie  fbrms  6f  ^oviemmeDt  n  tkii 
country  may  have  beeo  ia  earlier  timei,  ilii 
Dotorioua,  that,  since  the  establishmeatof  tia 
Mogul  eoapire,  Bengal  bath  been  a  provi&ec 
thereof.  The  Subah  of  Bengal,  daring  tke 
time  that  the  empire  cootinoea  to  maiataia  id 
original  Tigoor  and  atrength,  was  no  more  tiai 
the  king's  viceroy  or  governor  of  Bengal,  Bi- 
bar,  «nd  Orissa:  as  such,  he  had  the  ooii> 
mand  of  the  military  forcea  for  the  defenee  of 
the  pro? inces,  and  the  administratkn  oTcrini* 
nal  justice.  The  branch  of  the  revcnoe  ui 
justice  in  cifil  matters  was  inlmsled  Id  afr 
tinct  office  independent  of  the  Subab,  via.  The 
Dewan  of  the  empire.  In  progress  of  tioic,  a 
the  empire  weakened,  the  Subabs  grewatroags, 
and  appropriated  to  tbemselTes  the  reveoK  d 
the  provinces ;  but  even  in  the  weakert  itatr  i 
the  empire,  the  Subabs  alirays  ackoovleiigei 
the  emneior  aa  their  sovereigro,  styled  tfaoi- 
selves  their  servants,  and  torn  the  uresUtaie 
of  the  provinces  from  them. 

It  isy  therefore,  by  usurpation  only  Ibat  (bff 
at  any  time  exercis^  the  rights  of  sotercigstj; 
but  these,  |  apprehend,  entirely  ceased  tiA 
the  expulsion  of  Meer  Coasim  Allj  Can. 
Meer  Jaffier,  whom  the  Company  placed  io 
the  Nazimut,  had  only  a  shadow  of  power,  aid 
not  even  that  shadow  remained  with  either  otiiii 
children. 

The  present  Subah  Mubarick  ul  Doviaii  ii 
so  far  from  being  an  indep<'ndeot  priuce,  (kal 
he  is  in  all  thipgs  de|ieudeut  on  the  Ea^ 
government.  They  aloue  receive  tbereteoBa 
of  the  province;  he  has  only  apeoaiooofi^ 
lack  of  rupees  for  his  support:  solar  iron  be 
iog  in  a  situation  Ao  mak«  peace  and  var,  ^ 
cannot  even  raise  tbe  smallest  body  of  traofS 
nor  bath  he  the  appoiutment  of  aajf  otficen. 
It  is  in  evidence  before  tbe  Conrt  on  a  laK 
trial,  that  Rajah  Goordass  Roy  reoeited  ihea- 
vesiiture  of  Dewan  to  his  Uousebold  frpv  r ' 
Hastings,  when  at  the  head  of  tbe  late  adia- 
nistration,  and  the  same  hath  beeo  aio£w 
by  the  present  governor  geueralaod  coaocii- 

Tbe  late  act  of  parliament,  and  thecbiiw 
by  which  the  supreme  court  is  esiaWisoj 
clearly  evince,  that,  in  the  eyes  of  tbe  Br>w 
legislature,  the  provinces  olf  BengsJ,  Ba»^ 
and  Orissa,  are  considered  as  a  coo^«'*' 
country,  in  which  the  conqueror  bath  a  n^ 
to  introduce  his  laws,  and  make  tbem  obe\w. 
How  can  he  be  called  a  sovereign  iodepenKflt 
prince,  whose  sui^ects  are  at  liberty  w  evM^ 
his  civil  or  criminal  jurisdiction,  by  beeooio? 
directly  or  indirectly  the  servants  of  the  £Bf- 
lish  Company,  or  of  any  British  snlyect: 
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not  re-admitted  till  some  time  in  May  follow- 
iaf.  In  the  intermediate  time  between  his  dis- 
missiou  and  re-appointment,  the  crime  for 
which  be  is  indicted  was  committed,  discovered, 
and  a  prosecution  for  it  actually  commenced ; 
80  that  his  excellency's  ambassadorial  eUini,  if 
there  was  a  ground  for  it,  would  stand  htm  in 
no  stead  on  the  present  occasion,  and  it  only 
exposes  tbe  wishes  of  those  who  prompted  him 
to  make  it.  I  therefore  hope  your  lordships 
fvill  dismiss  the  motion,  with  costs. 

Mr.  ^rtx.  Mr.  Newman  has  so  fully  ob* 
served  on  the  insufficiency  of  the  evidence  pro* 
duced  in  support  of  the  daim,  that  I  think  it 
unnecessary  to  add  any  thing  to  .what  he  has 
paid  on  that  head.  1  anally  tlMrefore  proceed  to 
point  out  the  definition  of  an  ambassador,  as  f 
find  it  laid  down  in  the  books,  which  wilt  in- 
contestiUy  prove  that  Roy  Rada  Chum  cannot 
be  considered  in  that  light ;  and  then  proceed 
to  ahew,  from  the  nature  of  the  Mogul  go- 
vernment, bow  far  the  Nabob  Mubarick  ul 
Dowlah  comes  under  the  description  of  a  sove- 
reign independent  prince. 

Ambaasador  is  a  person  sent  by  one  sove- 
leign  to  another,  with  authority,  by  latter  of 
credence,  to  treat  upon  affairs  ot  state.  Coke, 
4  Inst.  153. 

It  is  therefore  requisite,  that  tbe  person  who 
calls  himself  ambassador  should  be  sent  by  a 
king,  or  absolute  potentate  or  state  ;  and  that 
be  should  have  letters  of  credence  from .  the 
sovereign  by  whom  be  is  sent,  containing  bis 
appointment  and  instructions.  Coke,  4  lost. 
1.53. 

Therefore  one  who  hath  not  sovereign  autho- 
rity cannot  send  an  amliasaafior  to  another, 
lb.  Grotius  de  B.  &  P.  1.  ii.  c.  18,  §  S. 

No  subject,  though  he  be  very  great ;  nor  a 
viceroy , in  whom  it  would  be  high  treason.  When 
the  Scots  (incontulteprincipe)  sent  Lowden  and 
others  to  Lewia  13,  to  treat  in  the  name  of  the 
whole  nation  for  assistance,  he  would  not  re> 
ceive  them,  dueen  £liaabetb,  in  like  manner, 
refused  to  receive  Christupber  AssonviUe,  sent 
to  her  in  quality  of  atinister  of  state  from  the 
duke  of  Alva,  then  governor  of  Flanders,  he 
having  no  commission  or  credentiala  from  the 
king  Q^'  Spain.    Molloyi  de  Jure  Mar.  180. 

It  is  tbe  actual  exercise  of  sovereignty  that 
gives  the  right  of  sending  ambasaadora ;  ioao- 
much  that  kings,  that  are  conquered  io  a  de- 
clared open  war,  lose  that  right,  together  with 
other  privileges.    Grot.  ib. 

Tbe  principal  rights  of  sovereignty  of  which 
^e  Subah  Mubarick  ul  Dowlah  must  be  poa« 
•eased,  to  give  him  such  a  relation  witbreapect 
to  the  India  Company  as  to  enable  him  to  send 
any  person  with  the  privilege  of  «n  ambaasador 
to  tbia  presidency ;  are,  1st,  That  he  ia  a  so- 
vereign independent  prince:  Sdly,  That  he  is 
in  a  aituation  to  make  peace  and  war  with  the 
voettlement :  ddly.  That  be  appoints  all  his  mi- 
nisters, and  exercises  all  acts  of  sovereignty, 
independent  of  any  other  power,  and  without 
the  controul  of  Ibis  goverament ;  and  lastly, 
.Thai  he  is.  in  all  Aegodationa  ooBridieiiad  nod 


Afrbavft  of  Warren  Hastings,  Eiq.;  ^ 
vernor  General  of  BeogsL 

This  deponent  maketh  oath,  and  s»^'^ 
the  late  president  and  oonncil  did,  oa  •r  ao0* 
the  moatli  of  August,  1774,  bytkocowBtf' 
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thoritt,  appoint  llf«iiee  Beeuni/reliMof  the  late 
Nabob  Meer  Jaffier  Ally  Qiwn,  to  be  i^aardiao 
of  theptesent  Nabob  Mabarick  al  Dowlah ; 
and  Raja  Goordaas,  son  of  Maha  Rajali  Nnn- 
docomar,  to  be  Dewan  of  the  said  Nabob's 
household,  aliofriog  to  the  said,  Manee  Be- 
garo  a  salary  of  140,000  rapees  per  aDnnm ; 
and  to  the  said  Raja  Goordass,  fbr  himself  and 
officers,  a  salary  of  100,000  rapees  per  annum. 
That  the  said  late  president  and  council  did,  on 
or  about  the  month  of  Aa^t,  1779,  plan  and 
constitute  rei^ular  and  distmct  oonrts  of  justice, 
d?il  and  criminal,  by  then*  own  authority,  fbr 
administration  of  justice  to  the  inhabitants 
throughout  Bengal,  without  consulting  the  said 
Nabob,  or  requirrag  his  concurrence;  and  that 
the  said  civil  courts  were  made  solely  depen- 
dent on  the  presidency  of  Calcutta;  and  the 
said  criminal  courts  were  pnt  under  the  hi- 
spection  and  Oontroul  of  the  Company's  ser- 
Tants,  aldiough  ostensibly  under  the  name  of 
the  Nazim,  as  appears  from  the  following  ex- 
tracts from  the  plan  of  the  administration  of 
justice,  constituted  by  the  president  and  coun- 
cil. 

«<  Article  I.  That  in  each  district  shall  be 
established  two  courts  of  judicature ;  one  by 
the  name  of  the  Musnssul  Sndder  Audaulet,  or 
Provincial  Court  of  Dewannee,  for  the  cogni- 
zance of  ciril  causes,  the  other  by  the  name 
of  Phousdance  Audaulet,  or  Court  of  Phons- 
dance,  for  the  trial  of  all  crimes  and  misde- 
meanors. 

«*  Article  IV.  That  in  the  Phousdance  Au- 
daulet, the  cauzee  and  muftee  of  the  district, 
and  two  moulavys,  shall  sit !«» expound  the  law, 
and  determine  how  far  the  delinquent  shall  be 
l^ruilty  of  a  breach  thereof;  but  that  the  col- 
lector shall  also  make  it  his  business  to  attend 
to  the  proceedings  of  the  court,  so  far  as  to  see 
tbat  all  necessary  evidences  are  summoned  and 
examined ;  that  due  weight  is  allowed  to  their 
testimony  ;  and  that  the  decision  part  is  fair 
and  impartial,  according  to  the  proofs  exhibited 
ID  the  course  of  the  trial ;  and  tbat  no  causes 
■hall  be  beard  or  tried,  but  in  the  open  court  re- 
g>ularly  assembled. 

"'  Article  V.  That,  in  like  manner,  two  sn* 
preme  courts  of  Justice  shall  be  established  at 
the  chief  seat  of  gorernment,  the  one  under 
the  denomination  of  the  DewaUee  Sudder 
Audaulet,  and  the  other  the  Nizamut  Sudder 
Audaulet. 

"  Article  VII.  That  a  chief  officer  of  jus- 
tice, appointed  on  the  part  of  Nazim,  shall  pre- 
side in  the  Nizamut  Audaulet,  by  the  title  of 
Darroga  Audaulet,  assisted  by  the  chief  cauzee, 
the  chief  muftee,  and  three  capable  moularys ; 
that  their  duty  shall  be  to  revise  all  proceed- 
ings of  the  Phousdance  Audaulet  in  capital 
cases,  by  signifying  their  approbation  or  disap- 
probation thereof,  with  their  reasons  at  large, 
to  prepare  the  sentence  for  the  warrant  of  the 
Nazim,  which  ahall  be  returned  into  the  Mo- 
Mssul,  and  there  carried  in  execution.  That, 
with  respect  to  this  court,  a  similar  controui 
■hail  bd  lodged  in  the  preiident  ttid  coancily  ai 


is  vested  in  tiie  collectors  of  the  districts;  s0 
that  the  Company's  administration,  in  charac- 
ter of  the  king's  Dewan,  may  be  aatisfied  that 
the  decrees  of  justice,  on  which  both  the  wel- 
fare and  safety  of  the  country  so  materially  de- 
pends, are  not  injured  or  perverted  by  tbeeifectg 
of  partmlity  or  corruption." 

And  the  said  deponent  further  aaitfa,  That  hA 
believes  the  above  to  be  true  extracts  from  tba 
said  plan  of  administration  of  justice,  as  entered 
into  the  consoltations. 

The  said  deponent  further  saith,  That  the 
management  or  the  revenues  of  the  said  pro- 
vince  of  Bengal  has  for  some  years  past  been, 
and  now  is,  entirely  in  the  hands  of  the  East 
India  Compavy,  and  their  representatives  in 
this  country,  without  the  smallest  participation 
of  the  said  Nabob.  And  this  deponent  further 
saith.  That,  in  consequence  of  orders  firom  the 
Court  of  Directors,  dated  in  April  1771,  the 
annual  stipend  allowed  to  the  sakl  Nabob  Mu- 
barick  ul  Dowla  was  reduced  from  the  sum  of 
31,81,991,9  rupees  per  annum,  to  the  sum  of 
16,00,000  rupees  per  annum. 

And  lastly,  the  said  deponent  saith.  That 
he  believea  all  the  aboVe  tacts  to  be  publicly 
known,  as  they  are  particularly  set  forth  in  a 
printed  book,  entitled,  **  Reports  from  Ihe 
Committee  of  the  House  of  Commons." 

(Signed)    Warren  Hastinos. 
Sworn  before  me,  this  28th 

.  day  of  June,  1775,        E.  ImfeT. 


AFFiDAVrr  or  George  Vamsittabt. 

**  This  deponent  maketh  oath,  and  saith. 
That,  to  the  best  of  his  knowledge  and  belief, 
Mubarick  ul  Dowla,  the  present  Nabob  of 
Bengal,  is  not  a  sovereign  independent  prince, 
nor  in  a  situation  wherem  he  can  or  is  entitled 
to  make  war  on  the  Ea^t  India  Company  or  its 
settlements.  That  the  said  Mubarick  ul  Dowla 
does  not  appoint  his  own  ministers,  nor  per- 
form other  acts  of  sovereignty,  independently, 
and  without  the  consent  of  the  representatives 
here  of  the  East  India  Company.  The  said 
deponent  further  aaith,  Tbat  the  whole  mili- 
tary power  of  this  province  of  Bengal  has  been 
for  several  years  past,  and  now  is,  solely  and 
entirely  under  t^e  command  of  the  said  East 
India  Company  and  their  representatives,  with- 
out being  in  the  smallest  degree  under  the  con- 
troui or  influence  of  the  said  Nabob.  That 
the  sole  management  of  the  revenues  of  the 
said  prorince  has  also  been  for  some  time  past, 
and  now  is,  in  the  hands  of  the  representatives 
of  the  said  Company ^vitbout  the  least  particN 
pation  of  the  Nabob.  That  a  mode  for  admi- 
nistration of  justice  both  civil  and  criminal  to 
the  inhabitants  of  the  said  province  was  settled 
by  the  late  president  and  council,  in  or  about 
the  month  of  August  1772,  by  their  own  autho- 
rity, without  consulting  the  said  Nabob,  or  re- 
quiring his  concurrence;  and  that  that  plan 
was.  carried  into  execution,  by  which  the  civil 
courts  throughout  the  province  were  put  en* 
tirely  nnder  the  presideQcy  of  Cakatta,  and  t&e 
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firiiqiofti  obttrts  under  the  inspection  and  oon- 
trol  of  Ibe  Company's  serTants,  allbouf^h  the 
latter  were  Dominally  the  courts  of  the  Nabob. 

*«  That,  in  the  year  1778,  the  said  late  presi- 
dent and  council  did,  by  their  own  authority, 
appoint  ManeeBegunn,  relict  of  the  late  Nabob 
Meer  Jaffier,  to  be  gfuardian  of  the  present 
Nabob;  and  Rajah  Goordass,  son  of  Maha 
Rajah  Nundocomar,  to  be  Dewao  of  the  Na« 
bob*s  household ;  and  by  their  own  authority 
appointed  salaries  to  the  said  Manee  Begum 
and  the  said  Rajah  Goordass.  And  the  said 
deponent  further  saith,  That,  in  consequence 
of  orders  from  the  court  of  directors  signified, 
he  is  informed,  in  their  letter  of  the  10th  of 
April  1771,  the  annual  stipend  of  about 
93,00,000  ru|iees,  agreed  to  be  paid  to  former 
Nabobs)  and  to  the  present  Mubarick ul  Dowla, 
was  reduced  to  16,00,000  rupees  per  annum. 

**  The  said  deponent  further  saith,  That,  dur- 
ing his  residence  in  India,  he  has  never  under- 
stood that  a  person  residinif  under  the  denomina- 
tion of  vakeel,  was  a  public  minister,  entitled  to 
the  rights  of  ambassadors ;  but  conceived  such  a 
person  to  be  liable  to  the  local  jurisdiction  of 
ibe  courts  civil  and  criminal  where  he  resided. 

(Signed)  **  George  VANsrrrABT." 
**  Sworn  before  me,  the  27  th  day  of 

June,  1775,        S.  C.  LEHAUTaE." 

Two  other  Affidavits  were  read,  one  made  by 
Mr.  Hurst  and  the  other  b^  Mr.  Lane  (both 
members  of  the  late  council)  in  esactly  the 
same  words  as  that  of  Mr.  Vausittart. 

Mr.  Farrer,  There  has  not  been  the  least  at- 
tempt to  prove  that  the  right  of  these  provinces 
is  not  in  the  Nabob  Mubarick  ul  Dowlah ;  his 
being  divested  of  the  power  is  no  argument 
against  his  possessing  the  right  of  sovereignty  : 
I  therefore  hope,  that  he  will  meet  with  full 
protection  from  this  Court,  and  that  his  vakeel 
Rada  Churn  will  be  allowed  the  right  of  an 
ambassador. 

Chief  Justice,  You  are  hard  pressed,  to 
make  use  of  that  argument:  the  Company 
will  not  thaok  you  for  stating  the  right  to  be  in 
Mubarick ;  fur,  if  it  is,  the  exercise  of  the 
power  most  be  an  usurpation  in  the  India 
Company  ;  but  I  do  not  take  it  to  be  so,  for 
the  treaty  which  you  have  produced  is  a  sur- 
render by  him  of  alP power  into  the  hands  of  the 
Company. 

In  the  decision  of  this  question,  it  will  not  be 
necessary  to  enter  into  tbecommon-place  learn- 
ing concerning  the  rights  of  ambassadors,  nor 
in  what  manner  they  have  been  sanctified,  not 
only  by  the  most  polished,  but  even  the  most 
barbarous  nations.  Ail  nations,  who  have  had 
intercourse  with  others,  have  held  their  cha- 
racters sacred  ;  the  rights  of  ambassadors,  as 
far  as  they  relate  to  the  question  before  ut^jut 
rpvocandi  domum^  are  dearly  established  by  all 
the  writers  on  the  suliject;  nor  will  it  lie  ne- 
cessary to  decide,  whether  the  EaU  India  Com- 
pany have  or  have  not  a  right  to  receive  public 
ilimstersy  upon  wbom'all  the  righta  of  auibas- 


sadora  will  attach :  they  are  authorized  to  mke 
treaties,  war,  and  peace,  with  the  cmntrj 
powers  in  India.  It  is  most  certainly  seen- 
aary ,  that  they  should  receive  agents  frvm  tboie 
powers,  for  the  transaction  of  their  poblic  busi- 
ness: i  do  not  absolutely  say,  that  it  is  a  (Mi- 
sequence,  that  those  agenu  should  be  put  in 
the  situation  of  foreign .  ministers  at  Eoropeu 
courts ;  nor  would  1  by  any  means  be  qikW- 
stood  to  put  a  negative  upon  it :  it  is  Dot  im- 
cessary  in  this  case,  and  perhaps  no  case  out 
ever  arise  wherein  it  may  be  neoessar3f,  to  de- 
termine it.  I  give  no  opinion  about  it ;  aoi  I 
desire  that  may  be^clearly  understood :  tlMr^ 
fore,  however  this  case  may  be  deterroiDed, 
the  dignity,  honor,  and  powers;  of  tbegovcn- 
ment  of  this  seulement  are  safe :  thej  an  on 
affected  by  it:  the  Court  will  always  support 
'them,  whan  they  are  fairly,  openly,  and  Ifgili; 
exercised.  There  is  enough  and  enough  to  d^ 
termine  this  claim,  without  entering  into  tbt 
question. 

But,  though  the  rights  themselves  are  cbHj 
esublished,  it  will  be  proper  to  consider  tbetnc 
and  substantial  reason  thai  has  ioducefl  tbit 
common  consent  of  nations,  which  is  calMtbe 
jut  gentium f  and  gives  sanction  to  them.  Ok 
reason,  and  a  common  one  assigned,  is,  tbtt 
tb^  represent  the  person  of  their  prince,  ud 
carry  his  majesty  about  them  ;  and  tberefoit 
their  persons  must  be  sacred :  this  is  ntheth 
captivating  and  dazzling  than  a  substantia]  rea- 
son ;  it  is  a  fiction.  No  nation  was  moreciri- 
lized  than  the  Romans ;  no  nation  (witb  r«J 
tew  exceptions)  was  more  attentive  to  tbe  pri- 
vileges of  anibassfdors ;  yet  mere  8acretlo«> 
of  person  did  not,  among  them,  protect  ^a 
justice:  the  vestal  virgins,  the  tribunes  of  liie 
people,  the  high  priests,  the  pontificet  mum 
(unless  actually  officiating)  and  all  others,  vbo 
had  nothing  to  protect  them  but  the  sanctiiv  of 
their  persons,  were  subject  to  the  courts  of  jus- 
tice :  I  do  not  recollect  any  claim  made  amply 
on  that  ground,  but  the  exemption  claimed  by 
the  popes  for    the>  Romish  dersry,  'iierjooi 

*  enim  quantunivis  sancta  sola  in  jus  focatioue 

*  lion  violator.'  There  is  another  fiction,  ibit 
ambassadors  are  not  considered  as  witbio  tbe 
territory  of  the  prince  to  which  they  aresrat; 
this  and  what  1  before  mcutioned  are  not  pro- 
perly reasons,  but  fictions,  formed  to  saii*fji  tk« 
reasonings  on  the  municipal  laws  of  the  com* 
tries  to  which  the  ambassadors  are  sent:  ili« 
true  and  substantial  reason  is  derived  from  th9 
necessity  of  protecting  persons  seut  on  roaitrid 
business,  in  which  the  public  is  cooceroefi;  it 
is,  *'  ne  ab  officio  suscepto  legatioois  a^omtar, 

*  ne  impediatur  legatio.  ne  probibeaotor  pub- 

*  lico  munere  fungi ;'  the  main  ureat  busin«sCi 
which  chiefly  operates  to  ijive  this  rig^bt,  1^ 
that  of  niakmg  treaties,  more  especially  w«J 
as  concern  war  and  peace,  •  quia  pacis  et  f«o<" 

*  rum  sunt  uuntii  et  pnixeneiee,  et  sine  hii  ^«J 
'  tiiim  societas  et  arnica  quies  saiva  es^  nequ't. 
Among  powers  capable  of  making  real  treaueii 
and  making  war  and  peace,  it  is  absolutfl)'  p*" 
cessary  that  the^c   should  be  iatenDedn* 
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kgeDtt,  whofe  penontftbould  be  protected  eveo 
Tom  the  laws,  lest  the  laws  should  be  made 
be  iDStrumeDt  of  defeating  oegociations,  which 
night  be  of  the  utmost  coose^ueoce  to  the 
tate;  otherwise  natioDS  mnsthfe  in  eternal 
var,  or  in  insidious  peace ;  for  if  there  were 
lot  persons,  harbingers  of  peace,  who  could 
rith  safety  come  to  the  opposite  party  to  pro- 
lose  peace,  and  the  terms  on  which  it  should 
e  held  inviolable,  though  the  contending 
lowers  were  each  peaceably  inclined,  the 
lorrors  of  war  must  continue ;  and  when  they 
irere  tired  out,  an  insecure  armistice  would 
ike  place,  to  last  no  longer  than  till  one  of  the 
lafties  had  recovered  strength  and  spirits  suffi- 
ient  to  renew  boetilitiee.  It  is  from  the  real 
usioese  between  nation  and  nation,  not  from 
ny  representation  of  supposed  majesty,  that 
beir  rights  are  si^betantiaily  foundecl  Is  Mu- 
arick  ul  Dowlah,  or  was  he  erer,  a  priuce  in 
eituation  of  transacting  any  public  business 
f  consequence  with  this  settlement?  Is  he, 
rom  the  evidence  before  us,  capable  of  making 
irar  and  peace  with  this  settlement?  If  not, 
bough  there  may  remain  in  him  a  shadow  of 
oajesty,  I  tbiok  no  sanctity  of  person  can  be 
lerived  to  his  Vakeel,  which  will  be  sufficient 
0  give  him  the  rights  of  an  ambassador :  for 
bis  reason  I  threw  out,  when  this  was  before 
nentioiied,  what  1  thought  would  be  necessary 
iir  the  ^vemor  general  and  council  to  make 
mt,  betore  they  could  support  this  claim :  I 
lid  it,  that  if  they,  could  not  make  it  out,  they 
Dt^ht  have  an  opportunity  of  relinquishing  a 
laim,  which  I  was  fully  aware  must  embar- 
ass  them ;  they  have  chosen  to  persist  in  it, 
nd  to  tfbrce  the  Court  to  a  determination  on  a 
uestioii,  which  their  counsel  states  to  be  poli- 
ical ;  and  that  to  protect  a  man,  charged  (wfae* 
her  properly  or  no,  will  appear  when  the  in- 
lictment  is  tried)  with  a  conspiracy  against  the 
irst  man  in  this  settlement,  the  governor  gene- 
al.  Whatever  my  opinion  may  be,  the  gen- 
leinen  of  the  council  must  have  been  clearly 
oovioced  of  the  justness  and  indispensabiiity 
»f  the  claim ;  or  in  such  a  case,  I  am  sure, 
bev  would  not  have  made  it. 

We  have  said,  it  would  be  necessary  that  the 
;overnor  general  and  council  should  verily,  by 
.ffidavit,  that  Mubarick  ul  Dowla  was  a  sove- 
eigu  prince,  in  a  situation  to  make  war  and 
leace  with  this  settlement :  that  be  was  mi 
urit :  that  he  appointed  his  own  ministers ; 
hat  he  performs  all  acts  of  sovereignty  inde- 
pendently, and  without  the  controul  of  this  go- 
era  ment  ;  that  he  is  in  all  nenrociations  treated 
»  a  prince  sui  juris  :  that  a  Vakeel  is  a  public 
oinist^r,  having  the  jut  reoocandi  damumz 
hat  the  gQvernor  general  and  council  have  aU 
i^ays  treated  Roy  Rada  Chum  as  invested  with 
be  rights  which  they  claim  for  bim,  and  that 
hev  do  not  consider  him  subject  to  the  order 
nd  controul  of  this  government:  no  such  affi- 
iavit  has  been  made;  I  should  have  been 
ouch  surprised  if  there  had ;  but  the  reason 
fiven  for  want  of  the  affidavits  is  not  the  true 
oe ;  namely,  That  the  facts  wonld  not  bear 
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them  out :  the  reason  given  by  their  counsel 
is.  That  the  governor  general  and  council  could 
not  make  the  affidavits  required,  because  they 
are  a  corporation. 

I  cannot  imagine  from  what  confusion  of 
ideas  this  notion  has  sprung ;  in  fact,  tbey  are 
no  corporation  ;  if  tbey  were,  could  it  enter 
into  the  mind  of  any  man,  that  it  was  sufficient 
for  a  corporation  merely  to  make  a  daim,  with- 
out supporting  it  by  proof?  to  fling  a  claim  on 
paper  into  court,  and  leave  it  to  establish  itself 
without  evidence  ?  Though  a  body  corpo^ate^ 
puk  corporate,  cannot  make  an  affidavit,  each 
mdividual  that  composes  it  can :  in  fact,  the 
governor  general  has :  the  individuals,  if  the 
facts  would  have  borne  them  out,  might,  and  I 
have  no  doubt  would,  have  made  the  affidavits, 
especially  as  the  Court  bad  informed  them,  if 
they  did  not,  the  negative  of  the  question  put 
would  be  taken  pro  confcuo.  They  have  not 
even  sworn,  or  given  any  evidence,  that  they 
themselves  do  now,  or  ever  have  treated  Roy 
Rada  Churn  as  a  person  invested  with  the  rights 
they  claim  for  him  from  us,  nor  that  they  do 
not  consider  him  subject  to  the  order  and  con- 
troul of  this  government:  is  he  then  to  be 
treated  as  a  public  minister,  merely  to  elude 
justice,  and  in  no  other  respect  to  be  so  treated  t 
I  have  little  doubt  but  that  this  man  waa  ori- 
ginally appointed  by  the  influence  of  the  late 
administration;  and  am  not  surprised  tliat 
those  who  form  the  government  of  this  presi- 
dency, which  undoubtedly  exercises  authority 
over  the  master,  cannot  swear  that  they  do  not 
think  the  servant  liable  to  the  controul  of  the 
government  of  this  presidency . 

What  has  been  produced  in  support  of  this 
claim  ?  A  paper  which  is  called,  a  treaty  with 
Mubarick,  a  Sunnud  of  Meer  Jaffier  Ally  Kaun, 
the  affidavit  of  Roy  Rada  Chum,  and  two  let- 
ters to  the  governor  general,  which  are  called 
the  credentials. 

The  treaty  indeed,  by  its  firsC  article,  nomi- 
nally guarantees  to  bim  the  possession  of  Ben- 
gal, Bahar,  and  Orissa ;  but  by  the  other  arti- 
cles, all  power  whatsoever  is  taken  from  him, 
nothing  is  leA  him  but  an  empty  title,  and 
31,81,991  rupees  annually  ;  even  that  sum  is 
appropriated,  all  but  16  lack,  to  his  household  ; 
and  it  is  expressly  stipulated,  that  the  remain- 
ing 16  lack  should  be  expended  by  the  officer 
named  in  the  treaty,  in  maiotuining  the  peons, 
&c.  of  his  swarry.  He  is  thereby  obliged  to 
keep  up  the  ensigns  of  power,  and  maintain 
the  outside  pomp  of  a  prince,  by  the  very  in- 
strument which  is  an  actual  surrender  of  hie 
sovereignty,  if  he  was,  which  is  not  in  proof, 
ever  possessed  of  it. 

It  was  stated  by  the  counsel  at  the  bar,  to 
induce  the  Court  to  believe  that  the  military 
power,  that  substantial  evidence  of  royalty, 
was  in  his  hands,  that  he  kept  an  army  on 
foot:  what  does  it  torn  out  to  be?  a  mero 
swarry,  to  keep  up  ostensible  pomp,  and  make 
bim  appear  what  be  is  not.  It  is  a  miserable 
attempt  to  impose  on  the  Court.  As  to  the 
Sonnnd  of  Meer  Jaffier,  that  is  produced,  to 
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Bbew  that  MubaridrbM  a  ri^Utto  a  mitft,  Mi»- 
thertnark  of so?ereigrnty :  docs  tt-prote  it?  ft 
prores  that  the 'Eaat- India  Compaoy  had  exer- 
cised the  right  of  coining  money ;  and  what 
they  possessed  before,  is  confimaied  to  them 'by 
the  gMint  of  Jaffier.  By  what  authority  the 
£ast  India  Company  claimed  it  before  this 
grant,  does  not  appear ;  it  does  appear  they 
txefcised  it :  but  thou^^h  Meer  Jaffier  might 
be  a  soTereign,  how  is  Mubaridc  connecrted 
ifrith  him  ?  no  title  lias  been  attempted  to  be 
derived,  nor  any  suceesston  prored,  frdm  Jaffier 
to  Mubarick.  Is  there  any  proof  that  Muba- 
rick  ever  coined  money  in  his  own  name  ?  He 
certainly  did  not.  All  this  is  mere  colour,  and 
so  faint  that  1  ban  hardly  induce  myself  to 
think  that  the  gentlemen  who  made  the  applt- 
eatioD  do  themselres  believe  what  they  are  de- 
sirous the  Court  should  helitfre.  The  creden- 
tials, as  they  are  called,  instead  of  supporting 
the  claim,  prove  expressly  that  Boy  Rada 
Chum  was  not  Vakeel  to  Ailbaricik,  either  «t 
tbe  time  the  offence  charged  in  the  indictment 
was  committed,  or  at  the  time  that  the  matter 
was  enquired  into,  and  Boy  Bada'Chum  bound 
over  by  the  judges  to  appear  «t  the 'present 
lessions.  He  was  appointed  two  years  ago ; 
on  the  S2d  May,  1775,  the  last  letter  was  read 
by  the  governor  from  Mubarick  ul  Dowlab,  in- 
ibrmin|him,  that  Roy 'Rada  Churn *batl 'been 
ft  very  idle  person,  and  that  he  conceivetl  his 
having  a  Viikeel  as  an  useless  expence,  and 
therefore  he  had  diismissed  him'fuom  the  Ui  of 
SuB^r,  which  corresponds  with  the  2d  of  April. 
Tbe  fadt  complained  of,  and  the  binding  over, 
was  all  in  April.  He  isreiostAted  the  SOth  of 
May/  The  grounds  on  which  he  was  dis- 
charged are  worthy  bbservation ;  I  cannot  help 
feeling  for  Mubarick,  who,  by  that  letter,  seems 
to  feel  his  own  situation  ;  he  thinks  the  having 
a  Vakeel,  or  as  he  is  affected  to  be  called,  a 
public  minister,  was  needless,  and  the  expence 
unprofitable.  -So  it  was :  had  he  any  affairs  of 
consequence  to  nmciate  here?  could  he  make 
war  or  peace?  Why  was  Bada  Chum  dis- 
missed  ?  Because  he  was  an  idle  person,  and 
because  he  was  chargeable  to  the  Nabob ;  be 
is  discharged  for  a  good  cause.    Is  any  reason 

Even  whv  he  was  restored  ?  flad  he  become 
IS  idler    Bad  Mubarick  more  business  to 
transact?  The  saving  his  salary  could  not  be 

Keat  during^  his  short  dismission ;  iras  the  Na- 
b  growD  richer  ?  Why  then  was  he  restored  ? 
The  true  rea«un  is  <too  obvious.  Roy  Rada 
Churn  had  got  into  a  disagreeable  scrape. 
Hubarick  was  desirous  6f  protecting  him' from 
it  Though  the  idea  of  protecting  in  this  man- 
ner is  by  no  means  Asiatic ;  I  will  not  suppose 
that  any  influence  other  than  the  personal  inte- 
»est  of  Roy  Rada  Chum  was  exerted  over  tbe 
T^abob  on  this  occasion. 
,  We  next  come  to  Roy  Rada  Chnra's  fffB- 
davit.  I  think  the  person  that  drew  that  affi- 
davit, and  suffeeed  him  to  swear  to  it,  is  most 
iiighly  to  be  censored.  What  is  he  made  to 
%wear  ?  That  he  now  is,  and  for  two  years  and 
Upwards  last  past  hasteen  resident  in  Calcutu^ 


«B  the  public  mtuMn*  «r  ¥«ke^  itf ' 
except  for  about  the  apace  of  teo  days  in  Ifay 
last,  and  in  no  other  character ;  and  'tiint  be 
has  been  ebai^ged  with  conducting  andtraasflnd- 
ing  bis  affairs,  with  the  East  India  Compn^ 
and  nthers,  at  this  presidency.  Tfamt  fbcve  b 
not  any^iiltfaer  putilic  minister  or^V^keel  of  the 
Niibob  Mubarick  resident  in  Calcatta,  as  fae 
verily  ^believes.  This  last  is,  I  baTenodoobt, 
perfectly  true,  and  he 'might,  I  dare  say,  faave 
safely  added,  nor  any  other  place  whsLlsoever. 
The  letters  to  the  governor  general  are  net 
credentmlly  |br  transactmg  boaineis  with  tbe 
East  India  Company  and  others;  but  what  I 
chiefly  blame  is,  ibe^tt&uiaf  him  to  nwesr, 
what  is  not  true,  that  be  rended  as  a  fwUk 
minister  or  Vakeel,  when  he  was  not  ^akeeL 
ft  is  said  he  did  not  know  till  these  letlen  wen 
shewn  him  that  he  had  been  difmissed  ;  Why 
then  did  he  make  an  exception  to  ten  days  ia 
May  ?  He  must  have  known  it  when  be  aware 
the  affidavit;  if  hedid  not,thevffidnvit  inigbt 
have  been  amended ;  if  it  was  not  attended,  it 
lesttt  it  ahould  have  been  expbinicd  to  the 
Court  When  the  Affidtfvitwas  -read.  '1  adIM 
upon  the  counsel,  when*ihe4etl9er  was'iead,  f» 
acquamt  the  Court,  whether  iha  ibcis  diiai|ed 
on  Roy  Bada  'Chtira,  tnd  tbe  emqairy  atti 
them,  was  darmg  the  time  of  bis  disuiiaami ; 
but  contti  receive  no  snswer.  'He  tbnt  Ihew 
the  affidavit  must  have  known  it.  fie^swesn, 
he  was  m  the  character  df  Vakaellbr  two^yesn 
hfst  past,  except  ten  days  in  May.  If  that  bad 
been  true,  he  wotHdJnrre  continned  ■Vakeel  tBl 
after  the  time  he  was  bound  ov^r.  fle'thoa^g^ 
or  rather  those  who  drew  the  Affidavit  thought, 
the  time  materia].  It  is  plain  this  eanM-ast 
be  accident.  *fie'is'eiihertiiayetD*siveBrWbOi 
is  not  true,  or  to  prevariedtetmoat'almaiunMy. 
'  %ut' there  is  another  t^iroamilaace  in  whseb 
the  drawer  of  the  affidavit  is  mostf  highly  cul- 
pable. Be  is  made  to  fwear  lo  what  he  casM 
notundersUnd,the  term  *  public  mmiaier;'  it 
conyeyside^  that,  are  haidly  to  tie  expbiacd 
to  the  natives  of  this  country :  and  for  what 
purpose?  Could  it  be  expected  that  the  Court 
would  only  attend  to  the  sound  of  weeds? 
Could  it  be  thouffht  he  was  nearerpraving  bias- 
self  a  public  minister  bn  vrfaom  the  r^^ht  at 
ambassadors  would  attach,  by  ona^  tboa 
words,  than  if  he  had  simply  swoni  hinisdf 
Yakeel?  There  iano  affidavit  of  the  place  4S 
residence  of  Roy  Rada  Chum  before  hirfost 
appointment.  But  it  turns  out  fhnn'  tha  ali- 
davit,  that  he  was  resident  here  before  Us  l0t 
appointment,  and  therefore  sttbiect  to  the 
Engliab  laws.  If  so,  he  is  answerMehcre; 
for  an  ambasaador,  any  more  tfaao'anolber  |Mr- 
son,  is  not  to  comtntt  crimes  with  hnpnai^. 
fle  will  be  subject  to  that  tribonal  to  "Whicfa  k 
was  Bubieet  hsfore  he  waa  iarestBd  'wfib  bk 
public  dharacter.  If  be  eras  a  sulgject  of  tbe 
prince  who  sent  him,  he  will  be  aiilgfetto  *bB 
concU  of  law:  if  he  was  answerable* to  Ihi 
courts  of  law  of  another  prince,  be -mnst 'be 
called  upon  hi  thatprhiee*a  oonrts  ;  If  hewm 
before  subject  to  tbe  vtate  m  whioh'JmnraanB* 
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loyed,  which  is  the  present  case,  he  will  still 
e  amenable  to  the  courts.  For  if  before  the 
mbass};  he  was  not  subject  to  the  prince  in 
rhoBe  enaploy  he  is,  the  solfe  act  of  making 
im  ambassador  will  not  make  him  liable  to 
is  courts ;  except,  perhaps,  in  raalters  which 
elate  to  his  embassy.  There*  are  differences 
f  opinions  on  this  sobject,  as  I' stated,  the  other 
ay  ;  but  I  take  the  reason  and  weight  ofau^ 
lorities  to  be  on  this  sid^.  Ttben  stated  why 
^ic<^aefort  was  a  strenuous  opposer  of  this, 
octrme.    Bynkeraboeck  is  firm  in  this  opi- 

iOD, 

Thus  il stands  on  the  evidence  in  support  of 
le  claim.  It  is  mere  colourable  eviaence; 
nt  when  the  affidavits  on  the  other  side  are 
ead,  that  colour  immediately  vanishes. 

The  Governor  General  swears,  that  the 
itB  administration,  by  their  own  authority, 
ppointed  M onor  Beg^um  to  be  guardian  to  the 
iabob,  and  Rajah  Goudass  D^wan  of  his 
lousehold,  allowing  each  of  them  hirge  sala.- 
ies  :  that  the  same  administration  planned  and 
onstructed  criminal  and  civil  courts  by  their 
wn  authority,  without  consulting  the  Nabob, 
»r  requiring  bis  concurrence ;  the  civil  were 
aade  dependent  on  the  presidency  solely ;  and. 
he  criminal,  though  held  in  the  name  of  the 
^bob,  are,  in  fact,  under  the  controul  and  in- 
pection  of  the  servants  of  the  East  India  Com- 
pany :  that  tlie  management  of  the  revenue 
the  sinews  of  war)*  are  entirely  in  tlie  hand  of 
he  East  India  Company  and  t^eir  represeota- 
ives,  without  the  smallest  participation  of  the 
^abob :  that,  in  consequence  of  orders  from 
he  Court  of  Directors,  the  annual  stipend, 
vhich  was  allowed  him,  was  reduced  from 
11,81,991  rupees,  to  16,00,000  rupees.  ^ 

By  what  authority  did  they  appoint  a  guai;- 
lian?  The  Company  bad  no  natural  connec- 
ion  by  blood  with  Alubarick.  By  what  autho- 
ity  did  they  appoint  the  Dewan  of  his  house- 
lold,  and  allow  them  lar^e  salaries?  It  could 
)nly  be  done  in  their  political  capacity,  by  that 
minority  which  they  exercised  over  him.  If 
he  treaty  given  in  evidence  was  in  the  nature 
>f  a  real  treaty  with  a  sovereign  prince,  where 
ihere  were  mutual  agreements  and  considera- 
lioos,  how  came  this  stipend,  for  so  it  is  called, 
[a  word  hardly  applicable  to  an  independent 
Mvereign  prince)  to  be  reduced  to  16,00,000 
rupees?  By  what  authority  did  they  erect  the 
courts  of  law,  and  exercise  the  administration 
of  justice,  without  any  communication  with 
him  ?  Had  he  himself  any  idea  he  was  a  sove- 
reign? Does  he  complain  of  the  reduction  of 
his  stipend,  or  the  infringement  of  treaties  ? 
No :  He  considers  himself,  what  he  really  is, 
absolutely  dependent  on  the  Company,  and  was 
willing  to  accept  any  pittance  they  would  allow 
him  for  bis  maintenance.  He  claims  no  right. 
Does  he  complain  that  the  administration  of 
justice  ie  uken  into  the  hands  of  the  Com- 
pany  ?  No :  by  the  treaty,  the  protection  of 
bis  subjects  is  delivered  op  to  the  Company  ; 
aad  he  well  knew,,  whoever  is  held  on  aa  tlie 
oitensihle  prince,  ijiijs  admiDistr^tioqi  or  justice 


most  be  in  tbe.hands  of  those  who  have  power 
to  enfhrce  it. 

The  Governor  General,  who  f  suppose  bad' 
a  delicacy  to  state  more  than  what  has  been, 
befbre  made  public,  closes  his  affidavit  with 
sayings  all  thai  he  has  deposed  to  he  believes 
to  De  publicly  known,  as  It  is  particulaflV  set. 
forth,  in  the  Reports  of  the  Committee  of  the 
House  of  Commons.  I  knew  it  was  there,  and* 
therefore  was  sorpiised'a^  this  application.  It 
is  so  notorious  tliajt  every  body  in  the  settle- 
ment must  have  known  it;  when  Isayerery 
body,  I  mean  with  an  exception  to  the  gentle- 
men who  apply  to  the  court  The  only  reason 
I  can  give  for  their  applying  is,  the  little  time, 
they  have  been  in  the  country,  and  the  want  of 
knowledge  of  former  transactions  of  govern- 
ment, and  the  customs  and  manners  of  the. 
people.  I  wished  the  Governor  General  had* 
pointed  out  the  passage  to  theih ;  for,  if  be 
had,  it  ought,  and  I  have  therefore  no  dt^nbt 
would,  have  prevented  this  application. 

The  Governor  Generara  affidavit  proves  tiiQ 
revenues,  their  collection,  the  whole  adminis- 
tration'of  justice,  both  civil  and  criminal,  and 
even  in  appointing  the  officers  of  his  houses 
hold,  to  be  m  the  Company.  BIr.  Lane,  Qf r. 
Hurst,  and  Mr.  Vansittart,  all  members  of  the 
late  council,  depose  that  the  military  is  so^  like- 
wise. They  swear  that  the  whole  miliUrj^ 
power  of  the  province  is,  and  has  been  fbr  se- 
veral years,  entirely  under  the  controul  of  th^ 
Company  and  tbw  representatives.  Theyr 
swear  that  he  performs  noacuof  sovereignqr 
independent  of  a^d  without  the  consent  of  thq 
representatives  of  the  East  India  Company. 
Nothing  therefbre  is  left  to  Mobarick  but  an 
empty  title.  This  has  been  said  to  be  a  poli- 
tical qoestion,  and  that  the  dieterminatioil  of  it 
against  the  right  of  the  Takeel  might  be  pro- 
ductive of  qijarrels  with  foreign  nations,  espe- 
cially the  French.  I  think  it  can  have  up  such 
effect,  for  whether  the  territorial  acquisilions 
belong  to  the  crown  or  the  company,  if  either 
of  them  have  a  right  to  execute  sovereignty 
here,  and  chuse  so  far  to  postpone  their  own 
dignity,  as  to  set  up  another  person,  throujph 
whom,  and  in  whose  name,  they  will  exercise 
the  power,  1  don*t  know  that  any  fore^pi  sUte 
has  any  right  to  oonAolain,  nor  do  I  thmk  this 
determination  can  affect  the  legality  of  the 
courts  established  in  this  province.  All  tb^t  i< 
determined  in  this  case  is,  that  Mubarick  ul 
Dowlab,  who  has  surrendered  bis  power  en- 
tirely into  tlie  hands  of  the  English  Company, 
cannot  himself,  nor  ean  the  East  India  Com- 
pany in  his  name,  protect  deliujinents,  subjed 
to  the  jurisdiction  or  this  court,  from  being  pu» 
nished  by  the  laws  of  Great  Britain  ;  that  the 
agents  of  the  East  India  Company  cannot,  by 
making  him  the  instrument,  do  indirectly  whal 
they  would  not  do  directly.  It  cannot  be  a  po- 
litical question  of  a  serious  nature  in  thecpi' 
nion  of  the  gentlemen  making  the  claim  ;  ha<} 
it  been  so,  they  would  not  have  pressed  a  deci« 
sion  on  it  in  this  very  unfavourable  case.  It  i» 
no  right  cbimed  by  the  Nabob;  both  he  ani| 
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bis  Vakeel,  as  the  Vakeel  as  to  himself  candid- 
ly confessed  in  has  memorial,  were  wholly  ig- 
norant of  the  riffhts  and  privileges  to  which 
be  was  entitled  by  the  laws  of  Great  Britain, 
as  an  ambassador,  or  public  minister :  if  any 
material  conseauences  follow  from  it,  the  gen- 
Ifemen  should  have  been  backward  in  forcing 
us  to  a  decision ;  for  we  must  give  such  an 
opinion,  whatever  may  he  the  consequences,  as 
we  think  founded  in  law.  They  were  to  judge 
of  the  politics.  They  have  thought  it  right  to 
have  it  determined.  The  evidence  is  before 
us ;  we  cannot  determine  contrary  to  it.  We 
mustjudge  by  laws,  not  by  politics.  Perhaps 
this  question  might  have  been  determined 
merely  on  the  dates  of  the  letters  to  the  go- 
vernor general ;  but  as  the  counsel  have  made 
the  other  a  serious  question,  I  should  not  have 
thought  that  I  had  done  my  duty  if  I  had  not 
given  a  full  and  determinate  opinion  upon  it.  I 
should  have  been  sorry  iff  had  left  it  doubtful, 
whether  the  empty  name  of  a  nabob  could 
be  thrust  between  a  delinquent  and  the  laws, 
10  as  efiectually  to  protect  him  from  the  hands 
of  justice.  Had  this  been  allowed,  I  don't 
know  how  far  it  might  have  been  carried  ;  the 
rights  claimed  extend  not  only  to  the  ambas- 
sador, but  his  ftmily  and  servants.  It  is  pro- 
per that  the  public  should  he  relicTed  from  the 
anxiety  thev  must  necessarily  be  under  from 
such  a  donbt  It  is  proper  Mubarick  ahould 
be  informed  of  our  opinion,  that  he  may  not 
make  the  same  attempt  in  future. 

The  rights  of  ambassadors,  as  we  have  been 
treating  of  them,  are  founded  on  jus  gentium 
in  £urope;  It  is  by  no  means  clear  that  pre- 
cisely the  same  ideas  rule  in  this  great  penin- 
sula of  Hindostan,  where  the  laws,  customs, 
and  manners  of  the  nations,  that  inhabit  it,  are 
as  dissonant  from  those  of  the  nations  in  £uro|)e 
as  the  country  is  fsr  removed  from  it.  We 
know  by  history  that  the  character  of  an  am- 
bassador of  a  certain  rank  is  held  sacred  here, 
or  perhaps  more  so  than  in  any  part  of  Europe, 
but  'does  it  follow,  though  in  Europe  the  rights 
of  ambassadors  are  given  to  all  public  ministers 
of  whatsoever  denomination,  that  it  is  so  in  this 
pountryp  Has  there  been  any  proof  of  it  P 
There  is  to  the  contrary.  Mr.  Hurst,  Mr» 
Lane,  and  Mr.  Vansittart,  who  has  resided  long 
in  this  country,  swear,  they  never  understood 
that  a  oerson  residing  under  the  denomination 
of  a  Vakeel  was  a  public  minister,  iotitled  to 
the  rights  of  an  ambassador  ;  but  that  they 
conceive  such  a  person  liable  to  the  local  juris- 
diction of  the  courts  civil  and  criminal  where 
be  resides.  What  is  there  to  oppose  this  ?  In 
Europe  there  was  a  time  that  these  were  at 
some  courts  denied  to  agents  and  residents.  As 
I  have  been  informed  that  one  of  the  gentle- 
men of  the  council  has  served  in  the  character 
of  a  public  minister,  I  will  not  suppose  him  not 
acquainted  with  the  law  of  nations  on  the  sub- 
Jtct. 

I  do  not  go  80  far  as  to  say  that  Mubarick  n1 
Dowlah  might  not  have  a  public  minister 
bere  -,  but  1  think  the  minbtefy  in  the  highest 


character  which  be  could  send  hiiii»  cannot  have 
any  pretensions  to  the  full  rights  of  ao  ambas- 
sador  sent  from  a  sovereign  indepentleDt  prince. 
The  highest  light  such  minister  cooM  be  re- 
ceived in  would  be  (which  is  carrying  it  a  great 
way;  that  of  the  provincial  or  municipal  ambas- 
sadors sent  to  Rome  in  the  time  of  the  Roaiaa 
empire.  They  were  considered  rather  as  Maa- 
datarii  or  Procuratores,  and  were  amenable  to 
the  courts  at  Rome  for  offences  committed  dar- 
ing their  ambassy.  This  conntry  does  appear 
to  me  in  some  measure  in  the  nature  oC  a  pro- 
vince. I  wonid  observe,  what  has  been  before 
observed  by  several  authors,  that  the  distinetioa 
of  ambassadors  from  foreign  princes  and  tbose 
ministers  who  were  sent  from  the  provinces  aod 
towns  subject  to  the  empire*  clears  np  that 
which  otherwise  in  the  Roman  law  seems  con- 
trary to  the  jui  gentium,  as  now  ooderslood, 
concerning  the  rights  of  ambassadors ;  what- 
ever is  said  derogatory  to  those  rights  is  wbers 
they  are  treating  of  proviodal  municipal  mtoi- 
sters.  Of  the  rights  of  those  of  foreign  powers 
no  nation  entertained,  in  general,  an  higher  re- 
verence, or  acted  with  greater  delicacy.  Is 
the  infancy  of  Rome,  when  the  ambassadors  of 
Tarqnin  conspired  with  some  of  the  Rocnaa 
citizens  to  restore  him,  livy  says,  I.  ii.  c.  4. 
"  Proditoribus  extempio  in  vincala  coii|ectis,  de 
legatis  paululum  addnbitatum  est,  et  qaanqnam 
visi.sunt  commisisse  ut  hostiom  looo  essent,  jus 
tamen  gentium  valoit.*'  They  acted  exn^ 
conformably  to  the  present  idea  of  the  law  of 
nations. 

I  am  glad  I  am  reminded  of  the  applicatioa 
for  punishment ;  it  would  not  have  escaped  sse, 
I  was  on  the  point  of  coming  to  it:  it  was  de- 
manded in  the  memorial,  m  the  letter  from 
council,  and  is  again  repeated  from  the  ooanid 
at  the  bar.  That  is  indeed  treaUng  this  affair 
with  a  very  h\fh  hand.  In  my  opinion,  the 
application  is  mdecentand  unjust  Who  are 
the  persons  to  be  punished  ?  The  prosecutor 
and  those  who  served  the  process.  Wbo  is  the 
prosecutor?  The  governor  general,  the  first 
magistrate  in  this  settlement  The  very  per- 
sons who  apply  to  have  him  punished  very  well 
know  no  punisnment  can  be  inflicted  upon  him 
by  the  court.  The  calling  for  itjs  indeeent  to 
the  highest  degree.  A  punishment  can  soly  be 
inflicted  for  a  crime ;  It  must  he  known  both  to 
the  counsel  and  his  clients,  that,  except  of  trea- 
son and  felony,  the  governor  general  and  cood- 
cil  are  exempt  from  the  criminal  jostioe  of  this 
court.  Those  wbo  served  the  process  did  it  by 
express  command  of  alt  the  judges  :  is  it  d^ 
cent  to  apply  to  have  them  punished  ?  It  It 
not  like  taking  out  a  process  in  a  civil  soit, 
which  is  the  voluntary  act  of  the  party,  onder 
no  coercion  of  any  order  from  a  roagistrale.  Is 
it  just  that  any  one  should  be  ponisbed  on  this 
account  ?  T%e  Vakeel  savs,  he  was  ignonat 
of  the  rights  now  claimed  for  bim  when  be 
was  bound  over.  He  had  no  apprebeoaion  that 
be  had  such  rights :  could  it  be  supposed  that 
thosci  who  served  the  summons,  and  acted 
under  the  order  of  the  jodgesi  oooM  be  appris* 
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(d  of  thow  ngbts  that  Roy  Rada  Churn  him- 
ielf  was  ignorant  of  P  On  what  idea  of  j  ustice 
ben,  can  a  demand  be  made  to  punish  innocent 
neo»  acting  expressly  under  the"  order  of  all 
he  judges,  for  riolating  rights  which  they 
lever  heard  of,  and  which  in  fact  do  not  exist  ? 
)ut,  was  it  a  case  for  punishment,  I  should  be 
if  opinion,  that  a  punishment  should  be  de?is- 
id  similar  to  that  indicted  at  Naples  on  one  of 
he  principal  officers  of  an  ambassador  from  an 
talian  pnnce ;  it  was  the  Pope's  nuncio.  His 
e?erence  had  been  found,  by  the  officers  of 
he  police^  iu  a  public  brothel ;  they  harried 
lim  away  to  the  magistrates ;  who  dedsred, 
hat  the  sanctity  of  his  character  exempted 
lim  from  their  jurisdiction :  the  reverend  father 
:omplained  to  his  reverend  excellence,  who 
»mplained  to  the  viceroy.  The  viceroy  was 
ncensed  at  the  indignity  which  bad  been  put 
in  so  high  an  officer  or  the  nuncio  ;  and  re- 
iolved  to  punish  it  with  all  the  severity  due  to 
o  gross  an  outrage  on  the  law  of  nations.  He 
condemned  the  officers  of  the  police  to  this  in- 
amous  punishment ;  that  they  should  be  car- 
ied  through  all  the  markets,  streets,  and  pub- 
ic places  in  the  city,  with  this  scandalous  label 
in  their  backs :  «•  These  men  are  exposed  to 
ihame,  because  they  would  not  suffer  tne  reve- 
*end  fiUber,  first  minister  and  confident  of  his 
■evertnd  excellency,  the  noncio  of  our  holy 
ather  the  Pope,  to  indulge  himself  in  theiono- 
%nt  recreation  of  the  stews." 

The  more  I  consider  it,  the  more  I  am  scan- 
lalized  at  the  affidavit  made  by  Roy  Rada 
[Jhum  ;  I  do  not  so  much  blame  him  as  the 
Irawer  :  it  is  scandalous,  it  Is  flagitious,  to  let 
lira  svrear  to  his  being  a  public  minister,  an 
dea  which  is  almost  impossible  to  be  explained 
;o  him ;  to  make  him  swear  to  what  is  not 
;roe,  as  it  turns  out,  that  he  was  a  public  mini- 
iter,  or  Vskeel,  tor  upwards  of  two  years,  with 
he  exception  only  of  ten  days;  those  who 
nad«  that  exception  for  him  must  have  known 
:bat  he  was  without  that  character  for  a  longer 
ime.  If  I  again  see  an  affidavit  of  this  nature, 
Bworu'  by  a  native,  we  will  inquire  who  drew 
the  affidavit,  and  the  court  will  animadvert 
most  severely  upon  him  :  it  is  not  to  be  endur- 
ed, that  tlie  consciences  of  the  natives,  swear- 
ing in  a  foreign  language,  should  be  thus  en- 
inared. 

I  consider  this  to  be  an  attemot  of  M ubarick 
[for  I  desire  it  to  be  understood  cfearly  that  I  do 
not  suppose  any  influence  exerted  over  him  in 
this  case),  to  see  how  far  the  court  would  suffer 
iiim  to  interpose  himself  between  criminals  and 
ustice;  an  attempt  the  more  bold,  as  the 
>arty,  intended  to  be  screened,  was  actually 
inder  prosecution  before  the  writing  the  pre- 
tended letters  of  credence. 

Mr.  Justice  Chamhert,  T  agree  with  my 
ord  chief  justice  in  opipioo,  that  Roy  Rada 
Dhum  is  not  entitled  to  exemption  from  this 
prosecution,  and  that  the  indictment  ought  not 
o  be  quashed ;  though,  in  delivering  the  rea- 
roDf  of  mj  opuiieD,  I  may  act,  periiaps,  ex- 


na 


pressly  and  entirely  assent  to  sill  the  piwitaoi 
from  which  his  loiSship  has  deduced  tkat  eooi^ 
elusion. 

In  considering  this  subject,  I  shall  neariy 
follow  the  method  observed  by  the  advodte 
who  made  this  motion  on  the  part  of  the  India 
Company;  and  shall  shortly  exanaine,  1st, 
The  right  of  the  India  Company  to  receive' 
amiNissadors ;  2dly ,  The  privileges  of  ambas- 
sadors so  received ;  and,  Srdly,  Whether,  in 
fact)  Roy  Rada  Chum  is  now,  and  was  at  the 
time  when  the  offence  was  committed,  actually 
invested  with  the  character  of  an  ambassador, 
by  having  been  duly  appointed  and  duly  re- 
ceived. 

That  the  East  India  Company  has,  in  India, 
a  right  to' make  wair  and  peace,  will  not,  1  be- 
lieve, be  denied ;  and  I  agree  with  my  lord 
chief  justice,  that  the  right  of  making  war  and 
peace  is  the  chief  ground  of  sending  and  re- 
ceiviug  ambassadors.  That  law,  by  which  the 
person  of  an  ambassador  is  secured  from  vio" 
iation,  is  universally  allowed,  because  universal 
reason  has  demonstrated,  that  of  war  there 
could  be  no  end,  unless  some  man  might  safely 
(vropound  the  terms  of  peace ;  and  that  a  cessa- 
tion of  hostilities,  produced  by  mere  lassitude, 
co|ild  not  long  continue,  unless  an  ambassador 
might  safely  offer  conditions  for  its  4$onti* 
nuance.  The  power,  therefore,  of- receiving 
ambassadors,  does  not  appear  to  me  to  be  such 
an  incident  to  the  right  of  making  war  and 
peace,  as  noay  or  may  not  accompany  its  sub- 
ject: it  seems  rather  to  be  ao  essential  |mi- 
perty,  without  which  the  subject  cannot  exist. 
Without  such  power,  it  would  not  be  a  ri^ht 
of  making  war  and  peabe,  but  a  right  of  makiosf 
war  without  possibility  of  end  ;  a  right,  which 
every  sound  moralist  will  allow,  that  man  can 
neither  possess  nor  confer. 

Many  instances  might  be  given  of  vioeroya 
and  generals,  who,  "by  virtue  of  a  delegated 
power  to  make  war,  nave  sent  and  received 
ambassadors.  In  the  present  case,  a^  the 
power  of  making  war,  delegated  by  the  crown 
to  the  East  India  Company,  is  comprizevl  to 
the  East  Indies,  their  reoeptioo  of  ambassa- 
dors must,  I  conceive,  have  the  same  limits  ; 
and  an  ambassador  to  the  East  India  Company 
may  be  received  in  this  settlement  by  the 
Company's  representatives,  the  govemof  and 
council. 

3.  The  privileges  and  exenptioBs  of  am- 
bassadors so  received  must,  I  conceive,  be 
the  same,  which  they  might  lawfully  claim  if 
they  had  been  received  in  England  by  the  king 
himself.  The  East  India  Company  can  nei- 
ther wag^  war,  nor  receive  an  ambusador,  by 
any  intrinsic  authority  of  its  own}  it  does 
both  by  the  authority  of  the  king  of  Great 
Britain,  and  under  sanction  of  his  sovereignty. 
The  minister,  whose  public*  character  is  ac- 
knowledged hy  virtue  of  this  delegated  power, 
may  be  considered  as  acknowledged  by  the 
king  himself,  and  may  therefore  expect  froofr 
the  king's  court  the  Immunitiet  due  to  that 
character. 
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500  rnpeet  io  Tttlue,  and  declaring  any  dispute 
«o  it  shall  be  determined  in  this  court  only ;  ao 
that,  if  we  allowed  this  claim,  bis  vakeel  would 
be  the  only  person  in  his  dominions,  to  whom 
he  eoold  extend  the  arm  of  protection. 

Roy  Rada  Chum  has  not  produced  his  in- 
gtraetions,  which  onefat  to  have  been  done,  to 
shew  he  came  on  public  business,  such  as  is  the 
proper  subject  of  treaty  between  sovereigfn 
powers ;  for  what  appears,  if  this  were  a  proper 
place  for  it,  bis  busmess  as  a  vakeel  mi^bt  be 
to  buy  horses. 

On  the  whole,  therefore,  I  am  of  opinion, 
the  defei\dant  is  not  intitled  to  the  privilege 
dumed  for  him,  because  I  think  the  situation 
of  the  person  sending  him  is  not  such  as  will 
enable  nim  to  oonfor  the  character  of  ambas- 


July  eth,  1775. 

Present  all  the  Judges. 

The  Chief  Justice  communicated  to  the 
Court,  the  following  Letter,  which  he  had  re- 
ceived from  the  €h»Temor  Crenersl  and  Council, 


sloaing  a  copy  of  a  Letter  from  the  Nabob 
Mnbaridc  ol  Dowlah. 

<<  To  the  Hoo.  Sir  Elijah  Impey,  knight,  Ro- 
bert Chambers,  Stephen  Cesar  Lemaistre, 
John  H  vde,  Esqrs.  Judges  of  the  Supreme 
Court  or  Judicature. 

*<  Honourable  Sirs ;  We  beg  leave  to  trans- 
mit, for  your  information,  the  translation  of  a 
Letter,  which  we  have  iuat  received  from  the 
Nabob  Mubarick  ul  Dowlah ;  from  which  it  will 
appear  that  he  looks  upon  himself  as  Soubab 


same  argument  which  we  understo 
used  by  sir  Emah  Impey,  that  tbei 
ble  govcmfflent  in  this  country, 


those  declarations,  which  we  understand  have 
been  nuule  from  the  boicb,  publicly  denying 
the  sovereignty  of  the  Nabob,  that  we  may 
know  bow  to  act  when  any  case  occurs  with 
respect  to  the  signing  of  warrants  for  the  exe- 
cution of  criminals ;  or  what  answer  we  must 
pve  to  foreign  companies,  and  particularly  the 
French  nation,  who,  the  better  to  assert  their 
daioM  of  independency,  maintain  with  us  the 
t  understood  has  been 
i  there  is  no  dou- 
govcmfflent  in  this  country,  and  coose* 
•uently  that  the  proceedings  of^the  Courts  of 
Dewanny  against  their  subjects,  who  reside 
without  those  places  which  have  been  assi^ed 
to  them  by  the  treaty  of  Paris,  are  direct 
attacks  of  the  Bngliah  nation  against  that  of 
France. 

«•  If  it  be  true,  that  the  sovereignty  of 
Mubarick  ul  Dowla  be  not  admitted  by  the 
supreme  court,  we  are  persuaded  that  the  chief 
justice  and  the  other  his  rosjesty's  judges  will 
see  how  important  it  is,  not  only  to  the  tranquil- 
lity of  this  country,  but  likewise  to  the  preser- 
vation of  the  Pttce  which  subsists  between  the 
liing  and  the  European  powen  who  are  settted 


in  thiscoontiy,  that  we  should  not  be  kft  is 
doubt  as  to  the  right  to  whom  the  w?ereigiiiy 
belongs.  The.  late  act  of  parliament,  aa  we  qs- 
dersund,  only  subjects  such  of  the  oatifes  to 
the  jurisdiction  of  the  British  laws,  is  in,  v 
were,  employed  in  the  service  of  the  CompuT, 
or  of  British  subjects,  at  the  time  wbea  tb 
suit,  action,  or  complaint,  against  them  arm; 
from  whence  we  are  led  to  conclude,  that  tboi^ 
the  king's  sovereignty  were  admitted  to  be  ex* 
tended  over  those  who  are  so  particubHy  k- 
scribed,  yet  it  does  not  follow,  accordiog  la  ov 
idea,  that  it  includes  the  rest  of  the  Ditivet  if 
Bengal,  Bahar,  andOrissa. 

''We  are,  honourable  Sirs,  vonr  taort  fk- 
dient,  humble  servants,  (Signed) 

"  J.  CUVEWM. 

«<  Geo.  Momms. 
"  Ph.  FauscD." 
Fart  William,  July  S,  1775. 

The  above  Letter,  being  altered  by  tbe  CM 
of  the  Crown  into  the  form  of  a  PetiliQo,vs 
filed. 

Copy  of  a  Letter  from  Mubarick  dl  Dovui, 
to  the  Governor  General  and  Couad. 

<*  Roy  Rada  Chum  has  for  these  three  jein 
been  my  servant,  and  is  now  in  Calcutta,  ia  tk 
capacity  of  my  Vakeel :  I  am  now  acqiMntt^ 
by  him,  that  somebody  has  complsioed  agiiss 
him  to  the  Court.  Aa  the  aaid  Roy  ia  not  ic- 
tually  employed  in  the  affSaira  with  which  be  ■ 
entrusted  by  me,  and  for  these  three  yean  ^^ 
been  in  no  other  service  but  mine ;  I  brg  la*e 
to  represent  to  you,  that.  If  complsioU  a^aiait 
my  Vakeel  are  to  be  admitted  in  tbe  Coort,  t 
wiii  reflect  the  greatest  disgrace  and  indigvtfy 
upon  me.  You  gentlemen,  I  hope,  «i)l  Mt 
approve  of  such  a  proceeding ;  bot  apeak  a 
such  terms  to  the  gentlemen  of  tbe  Court,  u 
will  prevent  my  affaira  being  impeded  or  da^ 
graced  ;  in  doing  this  you  will  coofer  uw 
greatest  favour  upon  me.'' 

(A  true  copy  from  the  translalioo.) 

Wm.  Brokre, SuhSec. 

The  CAijf  J«i*»ce  delivered  theseotifl»t«rf 
the  Court,  in  the  following  words; 

It  is  wiib  the  deepest  concern  ^^  ^  Jf 
Council  still  peraist,  notwitbstsodiog  (he  tn- 
quent  declarations  and  unanimous  QpioiosoftM 
Court  (for  it  is  a  misUke  if  it  ia  thought  n/ 
brother  Chambera  was  of  a  different  opioioo)l» 
address  the  Court  by  letter.  ^ 

We  declared  our  apprehensions  that  it  wowi 
if  the  opinion  of  the  Court  and  that  of  the  0)» 
cil  ahould  not  agree,  lead  to  altercstiosi;  ^ 
least  ill  consequence  of  which  woald  be,  t* 
lowering  both  the  Court  and  the  Coonctha  tM 
eyes  of  the  public,  and  would  be  prejudiajna 
the  affaira  of  Uie  Company.  *«*»*!**? 
all  in  our  power  to  avoid  it ;  and,  Mailed  »•» 
have  been  both  in  and  out  of  court,  ^^Jz\t 
be  provoked  to  depart  from  that  **"J9  * 
sentiment,  which  is  peculiarly  oeceiisry  w^ 


I  ISf}    Jor  <  Covpi^aqfi^foind  Warren  HtuHngs,  ea^    A*  D«  1775;. 

I  shiM^Y^r^e  for  fmiMiiig  the  But  India 
C(iaB|Mny  ivilh  every  rii|g^bt  and  every  aeiittance, 
ludiciaily  er  esUa-jiidicttUy,  wUco  I  think  1 
i^alJy  OMy,'  be  the  application  ever  eo  im- 
pro|ier»  or  tfce  condoct  of  Ibek  eenpante  eo  ex- 
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have  anerted  the  impropriety  of  this 
Biode  of  sppUeation ;  they  give  no  attention  to 
our  reprfaematione,  and  pay  no  reepect  to  our 
unanimoiM  opinioni*  There  is  no  power  here 
lo  decide  betiv«en  os ;  tbey  still  persist :  no^ 
thing  hut  abaolule  outrage  will  provolce  as  to 
aupeftL  to  his  ouMestyy  or  their  honourable  eov- 
plo3  ere :  e^e  will  not  inereaae  the  eoiberraat- 
nent  his  majesty's  ministers  must  labour 
uuder  on  aecount  of  India  afFaira,  nor  add  to 
the  dislress  of  the  jBast  Indm  Company :  tlie 
|in»ceedings  wilhbe  sent  to  both:  ouroonduot 
ahall  spew  for  itself,  without  a  eomroent :  io 
ike  mean  tsma,  we  meat  steer  between  creating 
oonfusioii  and  losing  our  dignity. 

The  letter  from  tbeeounoil  encbsee  one  of  a 
moet  extraordinary  nature  froflB.4be  Nabob  Ma- 
baiiek:  hia  situation  is  soch^that  there  is  no  man, 
either  in  England  or  in  Indin,  will  believe  lie 
would  he  induced  to  writo  sueh  a  letter,  waeit 
aoteitber  dictated  to  him  by  the  agents  of  those 
wh<^nile  thie  seMlensent,  or  unless  he  was  per* 
leotly  eonsioced  it  would  be  agreeable  to,  and 
coincide  with,  their  senttmesls.  We  ahr^ 
have  and  always  ahall  consider  a  letlsr  of  bu* 
siness  from  that  Nabob,  the  same  as  a  letter 
from  the  govecnor  geneial  and  council. 

He  says  in  thai  letter,  that,  if  com|daints 
against  bis  Vakeel  ara  to  be  admitted  in  the 
CiMpt,  it  ufiU  reflect  the  greatest  disgrace  aad 
indignity  on  him. 

There  neeer  was  such  an  idea  entered  into 
the  bend  of  ssi  Indian  Nabob  with  respect  to  bis 
Vakeel.  The  Vakeel,  in  his  memorial,  has  no 
each  idea;  he  claims  only  as  a  new  ri^ht  given 
to  him  ky  the  laws  of  England,  of  which  right 
ke  was  whoUy  ignorant. 

That  is  net  all :  1  have  an  affidavit  in  my 
band,  made  by  Roy  Bade  Chum  for  a  different 
purpyse.  He  says,  *'  I  never  heard  «f  the  word 
*  public  minister;'  I.  understand  vaksel;  hut 
what  is-the  meaning  of  pubim  minister  I  know 
not;  vakeel  is  one  thing,  elefaee  is  another.  1 
never  befinrje  imagined  I  should  have  been  ex- 
empted'  frum  pumsbosent  because  I  was  a  va- 
keel. People  every  where  respect  the  vakeel 
of  the  NafcKib.  I  never  before  heard,  that  if 
the  vakeel  of  the  NsAxib,  or  evenjof  the  King 
himtelf)  should  commit  a  crime,  he  would  m 
exempted  Aom  the  punishment  estobKshed  lor 
soob  a  crime.  Perbaps,  if  the  Nabob  or  King 
sras  to  wriiie  a  letter^  the  vakeel  might  be  for- 
given." 

1  will  order  a  copy  of  this  affidavit  to  be  de- 
liveried,  with  the  minuterof  tlie  Court,  as  it  will 
give  gseat4ight  into  this  matter. 

Can  any  one  after  this  believe,  that  She  Na- 
bob himself  realty  entertained  the  sentiments 
which  he  adofm  iu  the  letter  f 

If  this   was  the  opiolon   of  Roy  Rada 
Cbarn,  itw«uld  hare  bte^caadMin  th« 
VOL.  XX. 


sel  for  the  Company  to  have  laid  h  before  the 
Court. 

But  the  cUmc  of  the  letter  is  really  alarming  ; 
it  is  addressed  to  the  governor  i^eral  and 
council :  speaking  of  complaints  being  received 
in  the  court ;  he  eays,  **  You,  gentlemen,  I 
hope,  wiU  hot  approve  of  such  a  proceeding*, 
but  >P««k  in  suon  terms  to  the  gentlemen  ef 
the  Court,  as  will  prsvent  ray  affiurs  from 
being  impeded  or  disgniced."  Did  the  Nabob 
ever  write  in  this  style  to  the  governor  and 
council  before  ?  Thetetteir  is  transmitted  to  uk 
after  our  opinions  have  hdeo  given.  If  it  is  the 
real  opinkMi  of  the  Nabob,  that  we  can  be  spokto 
to  in  auek  tonus  as  to  induence  our  judgments, 
ftom  wlidnce  did  he  team  it  P  We  have  a  righl 
to  demand  of  the  oeuncil.  that,  in  answer  tb 
that  letter,  they  do  acquaint  him,  it  is  bighft 
damgatory  both  to  the  honour  of  the  coun<m 
and  the  Court,  to  entertain  any  idea  that  thk 
council  erould speak  in  the  t#niis  be  desires; 
and  if  they  did,  that  the  opinion  of  this  comt 
ooold  be  in  the  least  influenced  by  them.  Wb 
think  it  neceasary,  en  this  occaskMi  to  assert,  if 
a  contiwv  idea  shouhl  any  «rhef«  prevail,  Ikifc 
theHB  doth  not  reside  in  ike  governor  gei^rtfl 
and  council  any  authority  whatsoever,  to  cei<* 
rect  or  control  any  aoto  of  the  judges,  either  iA 
or  out  of  the  court,  be  those  acfs  ever  so  erro^ 
neous :  and  tiMit  no  supposed  neoemity  whatodA. 
ever  can  autberine  any  check  or  control  -tlver 
thoee  acts.  The  law  ef  necessity  is  the  laW  of 
tv rants:  if  the  governor  general  and  council 
sboidd  assert  sim  a  right,  as  they  make  tfaem^ 
selves  judges  of  the  uecessitv^  they;  and  ncA 
the  Iking'ff  justices^  would  admhiister  the  lav^ 
in  thia  country. 

We  could  have  hoped  that  tfa^  govemoe 

S'neral  and  flouncit,  instead  of  transmittiii# 
is  insnking  letter  to  t^e  Court,  desiring  sucS 
\}^egf^  interposition,  would  have  acquainted  the 
Nabobhow  higkly  criminal  if 'Would  be  in  them 
to  comply  with  bis  solicitations. 

I  cannot  help  abserVing  a  small  drcum-' 
staace.  I  have,  atoce  the  claim  made  by  the 
council  ftr  Roy  Rada  Cborn,'Teceived  two  let. 
tore  from  the  Nabob  directed  to  myself,  atfd 
one  origlntl  letter  from  htm,  directed  to  the  gn«. 
vernor  general  and  conncil,  inclosed  in  a  letter 
frotti  (hem  to  the  court.  Though  improper, 
we  took  no  notice  of  that  letter.  I  hail  before 
received  letters  from  him ;  Xht^  had  the  usuiil 
aloob,  the-  same  that  is  given  to  the  fiirst  r^ 
cooDoiti  The  letters  to  me  since  the  dispiite,  t^ 
give  bite  a  higher  air  of  coosequeAVie,  makb 
the  alenb  imich  inferior.  The  same'arfiffce  |k 
made  use  of  in  that  sent  to'  the  governor  gk^ 
neral  and  council.  The  aloob  sent  tcthe  fgp^ 
vernor  general  and  council  is  infinitely 'infbriw 
to  that  tortnerly  sent  to  the  first  in  coiind)  anil, 
mvself.  They  best  know  whether  at  ani' 
other  period  tbey  would  have  admitted  a  lettet 
from  him  with  that  alcob.  Tbey  best  knoi^ 
whether  the'Company  in  future  is  to  bf  treated 
with  the  same  tnfln-iority . 

This  obderf  atlon  wilt  not  be  sO  strrking;  to 
tbos^whi)  are  udt  c6of  ehiantwith  the  ctistomi 

4D 


1139J 


ISGEOROEUI.        .  Trial  of  JotephFtmhe  and  oihef%  [1140 


#rMl  idMtf  •f  ib^  astifes,  and  do  not  know  bow 
tenacious  they  are  of  that  address. 

If  our  opinions  are-earefully  examined,  we 
thiok  no  4oubt  can  arise  at  to  the  qoestion  of 
aiguing^  warrants  for  the  execution  of  criminals. 
fiat«  lest  they  may  ha?e  taken  their  idea  of 
our  Judgment  from  loose  notes  and  partial  re- 
presentations, the  Judfeif  have  written  their 
4»pinions,  which  were  delirered  on  the  late 
'question,  and  will  transmit  them  to  the  goTer* 
nor  general  and  eoancil,  with  the  present  opio 
nioo  of  the  Covri.  Mr.  Justice  Chambers,  bar- 
ing taken  no  notes  of  what  be  said,  has  deU- 
wmd  his  opinion  from  his  feoollection  and 
.aucb  notes  as  the  Chief  Justice  was  able  to 
fornish  him  with.  The  opinion  of  the  rest  of 
.the  Court  is,  as  near  as  may,  in  the  very  words 
Ibey  were  delivered.  But,  lest  any  doubt  afWr 
Ihat  hhoM  remain,  and  to  prevent  any  poosi- 
•ble  occasion  of  impeding  or  obetraeting  the  jon*- 
lice  of  the  countryi  we  explicitly  dedare,  that 
there  is  nothing,  in  the  opinion  of  the  Judges, 
which  ought  to  prevent  the  warrants  being 
■igned  as  usual  by  Naib  Nazem,  who  is  paid 
out  of  the  Khftka  treasury.  Nothing  is  decid- 
ed by  that  judgment,  but  that  neither  the  East 
Jndia  Company  nor  their  servants,  both  being 
subject  to  the  laws  of  Great  Britain,  can,  by 
interposing  the  name  ef  the  Nabob,  screen  any 
criminal  Irom  the  justice  of  this  court. 

We  have  exp^ssly  s^id,  that  our  opinions 
did  not  affect  the  country  courts  established  in 
ilhis  province. 

.  How  far  Mubartck  is  a  sofereign,  with  re- 
•peotto  the  Company,  in  the  opinion  of  these 
cfientlemeo,  is  apparent,  by  putting  the  qoes- 
tion,  how  they  are  to  act  with  respect,  to  the 
signing  of  warcants  for  tho  execution  of  crimi- 
nals. It  is  plain,  we  do  not  differ  in  opinion 
upon  that  question.  Nobodyi  either  in  £ng- 
iaad  or  in  India,  will  diapute  to  the  chief  jus- 
tice the  making  use  of  arguments  because  they 
iiafe  been  used  by  the  French  ;  nor  oan  it  be. 
thought  that  arguments  are  weaker  because 
Ibey  have  occurred  to  others.  What  the  chief 
justice  said,  was  not  simply  his  opinion  ;  if  it 
pvas  not  in  every  circumstance  the  opinion  of 
the  whole  Cpurt,  it  was  that  of  the  majority  of 
the  bench  had  not  he  been  there.  But,  in  fact, 
neither  the  chief  justice  nor  any  of  the  jus- 
lices  oAade  use  of  the  arguments  attributed  to 
them.  Tbey  never  asserted  there  was  any 
4oubla  government  in  this  country.  All  that 
*  negative  is  put  upon  is,  the  ill^ial  exertion 
of  the  powers  of  a  double  gOTernment  to  defeat 
4he  king^s  laws.  They  were  very  far  from 
drawing  the  consequence  imputed  to  them, 
namely,  that  the  proceedings  of  the  courts  of 
Dewanny ,  against  the  French  who  reside  with- 
tmt  those  places  that  are  assigned  to  theoii  by 
the  Treaty  of  Paris,  are  direct  attacks  of  the 
Boglish  nation  against  that  of  France.  We 
never  thought  of  the  Treaty  of  Paris.  We 
IbUik  the  position  itself,  as  stoted  by  the 
French,  not  true ;  and  are  astonished  to  see  it 
asserted  as  our  opinion.  We  have  affirmed 
tbe  verjr  contrary.    We  have  frequently  de- 


sired, to  prevent  partial  and  malieioaa  lepre* 
sentations,  tliat  the  Company  woulil  employ  a 
person  able  to  take  down  the  opinioiis  of  the 
•Court  correctly. 

I  can  foresee  no  political  conseqiieDoea  firam 
our  decision  ;  but  be  it  remembered  vriUi  what 
reluctance  we  entered  into  the  qucstioa.  We 
flung  out  what  it  was  necessary  tor  the  coiradl 
to  mainuin,  and  toM  them  the  eoooeqii^ieea  of 
not  nsaintaintng  it.  We  i^d  it  to  save  tlie  ho- 
nour of  government.  We  jlid  it  that  tJkef 
might  not  peraist  in  a  claim  wUch  we  feared  it 
woukl  be  impossible  for  them  to  aoppoat.  They 
were  jodgea  of  their  own  politics.  Tb^  nvg^ed 
us  to  a  decision  we  wished  to  avoid.  We  wcia 
obliged  to  judge,  from  the  evidence  beibre  an, 
of  the  legality  of  the  claim,  not  of  the  polttial 
conoequencea.  If,  which  we  do  DOlbe&eve, 
any  ill  eonseqnences  follow  to  the  otale,  tbey 
who  unnecessarily  urged  na  to  a  &eemum,  not 
we  who  are  bound  to  decide  according  In  kw, 
are  answerable  for  them.  Did  tbej  expect 
that  we,  who  must  adminisler  justice  aeoord- 
ing  to  our  oaths,  should,  contrary  to  evideeee^ 
determme  that^  which,  though  within  tbeir  own 
knowledge,  tbey  would  not  take  upoo  them- 
selves to  swear  to  ?  We  do  not  know  a  wons 
character  than  a  political  judge  ;  we  ih»  net 
know  a  more  dangerous  one.  Can  any  one 
believe  this  strong  stmggle  with  the  Court  ii 
simply  to  protect  Roy  Rada  Chnro  ?  Is  he 
dignui  Xfindkef  It  is  cleariy  to  acrre  other 
purposes,  which  for  fear  of  prejudicing  tbe  ea» 
suing  trial,  I  will  not  mention.  Boc  the  at- 
tempt ia  on  mistaken  principles.  The  mien 
of  a  state  should  be  very  reserved  in  bringis^ 
on  political  questions  of  real  importance,  ex- 
cept they  are  sure  the  law  on  the  subfect  i» 
with  them.  They  must  not  expect  complai- 
sance from  jod^ea.  We  muat  execute  stem 
justice.  Were  judges  to  look  to  political  con- 
sequences, they  must  ever  be  dictated  to  by 
those  that  bold  the  powers  of  the  state.  It  was 
necessary  to  determine  that  questioo  in  this 
caae.  Mr.  Justice  Chambera  avoided  it,  and 
hinled  something  like  what  is  advanced  now  hx 
the  council ;  but  the  other  judges  coold  nst 
rest  their  opinion  aimply  on  the  dates  of  the 
credentiala.  As  Mr.  Justice  Chaoabers  was  «f 
opioMm.that  an  ambassador,  a  subject  of  the 
state  in  which  he  is  employed,  is  not  nmcnaUt 
to  the  courts  of  justice  where  be  resides  ;  Rada 
Churn,  being  a  vakeel,  and  so  accepted  by  tba 
East  India  Company  (if  that  abonld  give  him 
the  right  of  an  ambassador),  on  those  principles 
ought  not  be  amenable  to  this  court,  tboagb 
the  offence  was  committed  when  he  was  not  sa 
ambassador.  The  chief  juatice,  though  of  a 
different  opinion,  advanced  what  be  said  aa 
that  head  with  a  degree  of  diffidence ;  and  only 
gave  bia.opioion  on  which  aide  the  weight  n 
authorities  lay.  The  other  justices  likewisi 
thought  the  same.  * 

As  to  the  question  put  donceming  the  right 
of  the  sovereignty  of  this  country ;  it  seems  ts 
us  as  if  it  was  meant  to  draw  ua  into  a  dilem- 
ma ;  but  ws  were  Bstte  leas  codbamsaed  as  ts 
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be  state  ofllliiiMrick  ul  Dowkb ;  wahafebe- 
ore  declared,  it  is  not  altered  by  tbia  deoiaioo. 
U  to  the  qoeation  between  the  Grown  and.the 
[Company,  it  ia  of  a  very  delicate  nature :  botb 
be  Crown  and  the  Company  have  been  anxiona 
o  avoid  bringing  it  to  a  decnion :  we  tberefocc 
tre  mocb  enrpnsed  that  the  aervanta  ot*  the 
i^onipany  ibonld  preaa  an  extrajudicial  opioion 
ipon  it ;  nor,  if  given,  do  we  conceive  it  would 
operate  upon  their  conduct  We  should  be 
nuch  concerned  if  they  iHOugbt  a  caae  before 
IS  which  would  anake^  it  oeceanry  for  na  to 
letermine  it.  We  would  avoid  it  if  we  could. 
f  it  became,  abeolutely  oecesaary,  we  would 
lot  retract  from  giviofr  our  opinion;  but  we 
vould  not  give  it  until  we  hid  beard  every 
hiog  that  could  be  said  on  either  side,  nor 
inlirwe  bad  obtained  all  the  lights  and  infor-» 
nation  that  could  be  obtained  on  tbesulyect. 
3ut  we  must  decline  precipitately  and  wan- 
ooly  giving  an  extni*jndicial  opinion  of  so 
nuch  consequence,  especially  as  such  high  of- 
ence  was  taken,  that  the  Court  had  tried  an 
ndictment,  in  which  a  robbery  which  was 
»mmitted  here  Was  charged  to  be  committed 
>n  the  king's  highway ;  it  being  erroneously 
inderstood  that  the  Court  thereby  had  taken 
ipon  itself  to  del'Tmine  the  very  question  now 
ifoposed  to  the  Coort,  though  it  bad  been,  and 
nost  have  been,  the  form  of  the  indictment 
vhen  the  president  and  council  were  justices 
>f  0;yer  and  Terminer  and  Gaol  Delivery, 
^e  will  not  enter  into  an  argument  on  a  mat- 
er of  law  with  the  gentlemen ;  much  leaa 
weak  into  their  province,  to  decide  upon  mat- 
ers of  politHX.  We  should  bavo  declined 
aking  any  notice  of  this  letter,  had  we  not 
eared  that  occasion  might  have  been  taken 
roro  our  alienee  to  put  a  stop  to  the  criminal 
ustice  in  the  provinces. 

We  teke  this  opportunity  to  declare,  that  the 
stablisbment  of  this  Court  hath  made  no  aite- 
ation  in  respect  to  the  administration  of  cri- 
ninal  justice,  except  only  in  this  town  and 
be  factories  subordinate  to  this  settlement. 
iVe  declare  it,  that,  if  there  is  a  stoppage  of 
ustice,  it  may  be  clear  that  it  ia.n6t  occasioned 
»y  this  Coorf. 

Hy  brother  Chambers  baa  pointed  out  to  me 
i  paisage  in  Roy  Rada  Chum's  affidavit,  which 
[  bad  neglected  to  make  any  observation  upon. 

He  sayS|  *  He  thinks  he  is  obliged  to  obey 
the  ordera  of  the  council,  and  that  they  may 
summon  him.  That,  in  fact,  he  was  called 
to  appear  before  the  council  when  those  gen* 
tlemen,  who  make  the  claim  for  him,  were 
present'  He  si^d,  in  his  instructions  for  the 
kffidavit,  *  It  waa  not  left  to  my  pleasure  whe- 
ther I  would  come  or  not ;  it  was  said,  Come.' 

What  then  was  the  sense  of  these  gentle- 
nen,-as  to  his  having  the  rights  of  an  ambaa* 
ador  ?  Is  he  not  to  be  considered  merely  to 
dade  the  justice  of  the  Coort  f 

The  above,  having  been  aigned  hy  all  the 
fudges,  was  sent,  together  with  their  former 
opinions  and  the  fulowing  Affidavit,  to  the 
Council. 


Translation  of  the  Affidavit  made  by  Roy 
Rada  Churn,  before  Sir  Elijah  Impey» 
knight^  the  4th  day  of  July  1775. 

'*  I  knew  nothing  with  reapect  to  the  rtgbto 
of  a  Vakeel,  or  Elcfaee,  till  Mr.  Farrer  asked 
me  what  was  my  employment;  to  which  i 
answered,  that  1  was  a  Vakeel  of  the  Nabob. 
When  Mr.  Farrer  and  Mr.  J  arret  were  together, 
I  mentioned  to  them  that  I  bad  been  the  Nabob'* 
Vakeel  for  near  three  years ;  and  they  cauaed 
«n  arzee  to  be  written,  which  I  signed.  I 
imagine  that  it  was  neceasary  for  me  to  obey 
any  orderissued  to  me  by  the  council,  and  thai 
I  must  attend  upon  them  in  conformity  to  any 
summons  they  may  aend  to  me.  I  was  on# 
day  called  to  appear  before  the  council,  or 
committee;  and  attended  accordingly.  The 
governor,  the  general,  colonel  Monson,  and 
Mr.  Francis,  were  present;  Comaul  O  Deei»' 
had  before  that  presented  some  papers  to  Mr. 
Fowke:  the  gentlemen  of  the  oooocil  asked 
me,  if  he  had  given  the  papers  to  Mr.  Fowke. 
to  kem,  or  witfar  the  intention  thai  they  might 
be*  pr  Anted  to  the  council. 

'*  Mr.  Farrer  and  Mr.  Jarret  cansed  a  paper 
to  be  written  out  in  the  Engltib  language,  to 
the  truth  of  the  contento  of  which  I  swore  be- 
fore  Mr.  Hyde ;  but  they  uever  explained  the 
words  •  pnuic  mipister'  to  me,  they  only  men- 
tioned the  word  ■*  Vakeel.*  I  knftw  nothing 
with  respect  to  my  having  been  dismimed  foom* 
the  service  of  the  Nabob  for  ten  daya.  Tb« 
Nabob  never  wrote  any  thing  of  it  to  roer 
perbapa  Mr.  Farrer  and  Mr.  Jarret  may  bavo 
heard  it  from  report.  Mr.  Farrer  said  to  me» 
*  Yon  wasAOt  in  the  Nabob's  service  for  ten  days;' 
and  said  nothing  more.  He  probably  beard  ibia 
from  othen.  1  never  heard  any  thing  of  it 
from  any  one.  Mr.  Farrer  never  told  roe  that 
I  had  been  dismissed  from  the  beginning  of  i\» 
month  of  Suffer.  One  day  I  went  to  the  heaa» 
of  colonel  Monson,  who  said,  Perhaps  you  wa» 
dismissed  for  some  daya  from  the  service  of  tho 
Nabob:  do  you  know  any  thing  of  it?  1  an- 
swered,  I  know  nothing  of  it.  This  couveiw 
sation  passed  aftfer  I  had  made  the  affidavit  be* 
fore  Mr.  Hyde.  I  never  heard  the  wordo 
'  public  mmister,'  I  undentand  vakeel ;  but 
what  ia  the  meaning  of  public  minister,  I  do 
not  know.  Vakeel  is  one  thing,  and  Elchee  ia 
another.  1  never  before  imagined  1  should 
have  been  exempted  from  puniabment  because 
I  was  a  vakeel  People  every  where  respect 
the  Vakeel  of  the  Nabob.  I  never  before  heard 
that  if  tbo  Vakeel  ««f  the  Nabob,  or  even  of 
the  King  himself,  should  commit  a  crime,  b» 
would  be  exempted  from  the  punishment  cstn* 
Uished  for  such  crime.  Perhaps,  if  the  Nabob 
or  Kin^  waa  to  write  a  letter,  the  vakeel  mig;^t 
be  fonpven. 

*«  Mr.  Farrer  aaid  to  me,  I  beard  that  yoa 
were  dismissed  from  the  Nabob's  service  tor 
ten  days :  this  was  after  1  had  made  the  affi* 
davit :  1  never  before  had  heard  a  word  of  it. 
(Signed)  *«  Rada  Cuubn.'* 
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Iniiciment, 


^*TownofCaXr\     To  wit. 
^f  our 


The  Jaron  for 
€uUaQndfa€tory(v^  lord  the  king,  opon 
^  Fort  fft//Mtm(  their  oatb,  pmeht,  tfatt 
in  Bengal,  )  JoMpb  Powke  of  Galciitta> 

gtnUfintif  FraociB  Foirlie 
pf  the  wme  place,  geDtlemMi,  ion  of  the  said 
Joseph  Fowke,  Maha  fi^ah  Naodooomar, 
Babader,  Jate  of  the  same  place  inhabitant,  and 
Boy  Rada  Chom  alao  of  the  aame  place  inha- 
bitant, all  of  whom  are  aubject  to  the  jnriadie- 
tion  of  the  Supreme  Court  of  Judicature  at 
Fort  William  in  Bengfal,  bein^j^  perMOa  of  et il 
name  and  fame,  and  diahoneat  reputation,  and 
wickedly  deFisinif  and  intending  Watren  BTaat- 
in^i,  efli|uire,  gofernor  general  of  the  preair 
dency  ot  Fort  William,  in  Bengal  aforeaaid, 
not  only  of  hia  good  name,  credit,  and  reputa- 
tion to  deprive,  and  to  bring  bim  into  the  ill- 
opinion,  hatred,  and  contempt,  of  all  hia  ma- 
jealy'a  subjecta  in  the  aaid  province  of  Bengal, 
and  of  the  native  inbabitanta  thereof;  and  by 
that  means,  as  much  aa  in  them  lay,  todRsturb 
the  good  government  of  the  aaid  country,  and 
the  management  df  the  commercial  concema  of 
the  honourable  Beat  India  Company  theceb, 
which  are  ao  eminently  intrusted  to  the  aaid 
Warren  Hastings,  but  alae  to  bring  upon  the 
•aid  Warren  Hastings  the  ill  opinion  and  hatred 
of  the  king  himself,  and  of  the  tiao  hooaoi  of 
the  parliament  of  Great  Britain,  and  of  thepro- 
prietora  and  directors  of  the  said  Bant  India 
Company,  did,  on  the  19th  day  of  April,  in  the 
15th  year  of  the  reign  of  e«r  sovereign  lord 
George  the  Srd,  by  the  grace  of  God,  of  Great 
Britain,  France,  and  Irehwd,  kuig,  defender 
of  the  faith,  and  so  forth,  in  Calcutta  aforesaid, 
in  Bengal  afofeaahl,  conspire,  eonsbine,  and 
agree  among  theoMelres,  folady  lo  charge  and 
accuse  the  said  Warren  Heatings  of  dtreca 
enormoua  and  scandalous  oftneea;  partico* 
larly,  that  he  the  said  Warren  Hastings  had 
then  lately,  by  divers  sinister'  and  unkwihl 
BMans,  procured  a  certain  fobe  accusatwn 
Against  the  said  Joseph  Fowke;  in  the  name  of 
one  CummanI  ul  Deen  Alice  Cawn,  to  he  made 
and  wrote,  which  said  false  aceuaatibn  he  the 
aakl  Warren  Haatiuffa  had  himself  presented  to 
the  governor  general  and  council  at  Fort  Wil- 
liam aforesaif^  knowing  it  to  be  Also ;  and  also 
that  he  the  aaid  Warren  Hastings  had  hereto- 
fore, corruptly  and  collusively,  received  several 
aums  of  money  from  the  said  OnmouMjl  ul 
Been  AUee  Cawn,  in  the  natore  of  bribes,  for 
services  rendered  or  to  be  rendered  to  him  the 
aaid  Cummaul  ul  Deen  Alice  Cawn ;  by  that 
means  representing  bim  the  said  Warren 
Hastings  as  guilty  of  wilfol  bribery  and  cor^ 
ruption  in  his  office  and  duty.  And  the  jurors 
aforesaid,  on  their  oath  afbres^aid,  ilo  further 
iNeseot,  that  the  aaid  Joseph  Fowke,  Francis 
Fowke,  Maha  Raiah  Nnndoooroar,  and  Roy 
Rada  Chum,  on  the  said  19tb  day  of  April,  in 
the  year  aforesaid,  at  Calcutta  aforesaid,  in 
Bengal  aforesaid,  acoprdiog  to  the  said  conapi- 


aelrea  aa  aforeaaid, 
for  the  evil  I 


did,  fotaeiyajidwMkdly, 


iyajM 


aadmh; 

a  ' 


pQMMsea 
and  caaaed  to  he  fra 
paper  wiking  in  the  Penian  Uaanngc ;  ps^ 
porting,  that  lie  the  aaid  Warren  Hastia«  kd 
then  ktoly,  hy  divera  ainiator  and  ommtM 
aseaoa,  procured  snob  falae  aeeuaalian  as  sftn* 
sakl,  in  the  oame4if  the  said  Commanl  ul  Dm 
ANee  Cawn,  to  be  made  and  wroto  Maiaitlki 
said  Joseph  Fowke,  and  had  presented  the  mm 
to  the  said  governor  general  and  council  ai  Port 
William  afomaid^  knowing  it  to  be  (Uk; 
thciehy  folaely  and  acandalnoaly  represeatof 
the  Slid  Warran  Hastings  aa  gmlty  of  tbf  mi 
oAmoe  of  proeoring  tlie  said  Joeeph  Fonkc  a 
be  folaely  accoacd;    And  the  jdrors  nfymui, 


on  their  oath  aforeaakl,  do  furttMrpreMBl,  Iha 
the  aaid  Joseph  Fowke,  Francia  Fowke,  Mab 
Rajah  Nundooomar,  and  Ray  Bade  Ckm, 
afterwards,  to  wit,  on  the  said  lOth  diy  d 
April,  in  the  year  aforeaaid,  at  Caleattaafov 
said,  in  Bengal  aforesaid,  aooofdtng  to  tbeen- 
spiracy,  combination,  and  agiaement  aff  iiii, 
between  them  had  aa  aforeaaid,  did,  fcr  thi 
purposes  afoiteaid,  by  certain  ainister  n4  v 
lawful  meana,  to  wit,  hy  inlvcatica,  proamo, 
and  threata,  procure  the  aaid  Cnm-  cM|iinc7.«i 
maul  ul  Deen  Ally  Cawn  to  affix  «>>^a»- 
his  seal,  containing  the  imprefwion  of  biioaa^ 
to  the  aaid  paper  writing,  ao  Iramed  aad  aiit 
as  aforesaiff ;  and  that  the  aaid  Joseph  Fovln, 
in  pursuance  of  and  acceediDf  to  the  cos^ 
racy,  oemhi cation,  and  agreeoMnt,  hetvMa 
him  and  the  said  Praneia  Fowlce,  Maha  ^pb 
Nuudocoraar,  and  Bay  Radachum,  sa  sf  ^bn» 
said  had,  aAerwarlls,  to  wit,  on  tiie  siid  \9k 
day  of  April,  in  the  year  aforeaaid,  alCakoii 
aforesaid,  in  Bengal  aibaesaid^  did,  acsiflitlU 
will  and  consent  of  the  said  CaaMiasI  vl  Dtm 
Allee  Cawn,  and  notwithataading  the  ts^ 
declaration  of  bun  the  aaid  Cummaal  al  Dm 
Allee  Cawn,  that 
been  forcibly  and 

the  contents  thereof  1 ,  -^ 

away  the  aaid  paper  writing,  and  nmeiA  ihe 
same  to  the  governor  general  and  eoiuMli| 
Fort  William  aforesaid,  or  to  some  ^,^^ 
the  members  thei^,  aa  an  arme  or  ptIitM  « 
him  the  aaid  Cummaul  ul  l>een  AHcs  Cavs  a 
the  sakl  governor  general  and  cooaql  Aw 
the  jurora  aforesaid,  upon  their  oath  aftront, 
do  further  preaent,  that  the  aaid  Jossph  F««v» 
Francis  Fowke,  Maha  Rajah  Naodoaia»i 
and  Roy  Rada  Chum,  atterwards,  te  viM" 
the  aaid  lOih  day  of  April,  in  the  jcv*^ 
said,  at  Cateutta  aforesaid,  in  Btogil  ■gj'^ 
said,  according  to  the  coospincy,  ^'''*!^ 
tion,  and  agreement  aforesaid,  hipnn  tbca 
as  aforesaid  bad^  did,  for  evil  poif*^.^ 
said,  unlawfully,  wickedly,  aad  ai9«v^ 
frame  and  make,  and  cauaed  to  be  ftMP*'^* 
made,  a  certain  paper  writing  in  the  Pw"* 
language;  purporting,  tltat  the  said  wW" 
Hasiingsand  others  had^  indirecdv  sad  tm- 
sively,  ivceived  from  the  aaid  Coa*«^* 
Deen  Alice  Cawn,  by  way  of  hrib«*r««^ 


the  aaid  Cummaal  al  iwa 
the  aaid  paper  writis|^  m 
iUegally  obtained,  lad  iM 
f  werefalae,  takeaadcury 
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ciulcred  •?  to  b«  Mnrfcrtd  lo  biift,  soiid^ 
if  money ;  to  wit,  tbe  said  Warreo  HtilMigit» 
nq«ire,  the  son  ^  16,000  vspeca,  ftilBlUrd 
^rwell,  eaqmre,  4!5,000  hi(M6i,  wd  to  Hwhyte 
fuDg,  tlmrtby  miOMag  Geei^  VMmliart, 
Mqtiire,  19,000  rupees  \  and  Ibtft  Ihe  aaid  Jo- 
leph  Fowke,  io  funanooe  of  «ikI  atoordio^  to 
he  ooospifMy,  oonhmatioa  and  ikgieeiBciil, 
wtween  him  tod  the  Mid  F«aiHm  Povrke, 
Uraha  Ilajab  NuodoeoiMr,  add  Boy  Hhda 
[^huro,  so  ao  afnraiid  had,  aikr^ards^  to  wit, 
m  tbe  aaid  19th  day  of  April,  io  the yoarafoi^- 
laid,  at  Cateutta  aforetaM,  in  Bengal  aforesaid, 
Kd,  by  direra  stnistar  and  unlMvfol  nMans^  to 
vit,  bv  IbrDo,  ibreatoand  menaces,  |iroeiiiotbe 
laid  Oammaul  ul  Dean  Alloe  €airir  to  write  ofi 
lie  said  pafMr-writioff  certain  weida,  t»urpoit- 
tug  that  he  aehnoidedgod  soch  auma  to  hi? e 
>een  paid  by  him,  notwithstanding  the  eacprcss 
lecl4ration  «t  the  same  time  of  the  said  Com- 
naul  ul  Dean  AUee  Cawn,  that  the  facts  there^ 
vy  pretended  to  bo  acknowledged  were  false ; 
ind  nelwitbstandbif  in  troth  ind  in  Act  the 
laid  Warteo  Hastinga  has  not  received  snob 
levend  soma  of  aMney,  or  any  part  thereof, 
lor  is  goilty  of  all  or  any  of  the  obinrges  er 
locosatiooa  so  made  against  him  as  aforesaid, 
» the  great  damage  of  htm  the  said  Warmi 
Hasting,  to  the  evil  enmnlo'  of  aH  others  in 
ihe  like  case  offendinpf,  and  against  the  peaoe, 
»f  our  said  lord  tbe  kioff,  bis  crown  and  dig-^ 
lity.  And  thojuvara  of  onr  said  lord  the  lonig 
farther,  open  their  oath,  present,  thai  the  said 
loaepfa  Fowbo,  Fraacis  Fowke,  Maha  Rajdi 
>fuBdeeoiiiar,  Babader,and  Rojr  Roda  Cbam, 
ill  of  whom  arosal^feot  to  thojurisdietioo  of  tbo 
Mkid  Sopreme  Cooit  of  Jndicainre  at  Fort  Wii- 
iara  in  Bengal  aforesaid,  being  pisrsono  of  evil 
lame  and  lame,  and  disbonesC  repotatioo,  and 
nrickedly  devising  and  intending  Waireo  Hast* 
ags,  eaqaire,  governor  generd  of  the  presi* 
tency  of  Fort  WtlKam  io  Benglil,  net  only  of 
lis  good  name,  oredit,-  and .  repntalion  to  de- 
irive^  and  tobring  him  into  the  iM-opinion^  luu 
red  and  coa^flfept  of  all  bis  majsa^s  snlneota 
n  tbo  said  provineo  of  Bengal,  and  of  the  foha^ 
Htaate  theraof ;  and  by  that  oMans^  ao  mm^ 
^  good  governmoDfc 
ntofthe 
r'  Company- 
itiV' entrusted  Io  tbe 
Mid  Warren  Hastings^  hot  also  to  bring  npon 
be  said  Wtrrsn  Hostingi  tbe  WMypinion  and 
latred  of  the  King  himself,*  and  of  the  two 
Elonses  of  the  ParUamont  of  Great-Britain, 
rod  tbo  proprietors  and  directors  of  tbe  ssid 
Sast  Indm  Company,  did,  on  the  19tb  day  of 
Ipril,  inrtbe  IStb  year  of  tbe  reign  of  our  sove- 
«ign  lord'Geofge  tbe  third,  by  tbe  grace  of 
Sod)  of  Orail  Britam,  France,  and  Ireland, 
ting,  defender  of  tbo  foittt,  and  so  forth,  at 
[/ahmtta  aforeoabl,  in«  Bengal  aforesaid,  ooo- 
^re,  combine,  and  agfoe  among  tfaemsdves, 
'aisel^tocbargeaijd  aocose  tbe  said  Warren 
4astingB  of'  divers  enormous  and  scanidalons 
^flences ;  partKulorly,  that  be  the  said  Warren 
iastipgobad^boa  lately,  by  divm 


HfBois  loeraoT ;  aov  oy  cnai  raeans^  ao 
IS  in  them  lay,  to  dislnrb  tbe  good  goveri 
4  tbe  said  country,  and  tho-management 
kffairs  of  tbo  honourable  East  Indk  Con 


Mlaitftd  meaasy  procured  o  certain  false  aoc«- 
O0Bi«i«t  tbo  said  Joseph  Fowke,  io  the 
of  ooe  Commaul  ul  Ueen  Allee  Cawtt^ 
to  be  made  aiid  wrote  ;  which  said  folse  aeco- 
salion  bn  tbe  said  Warren  Hastings  had  him* 
self  presented  to  the  said  governor  geperal  and 
oonncii  at  Fort  William  aforesaid,  knowing  it 
to  bo  false.    And  the  jurors  aforesaid,  oo  their 
oath  aforesaid,  do  ftirmer  present,  that  tbe  daid 
J.  Fowke^  F.  Fowke,  Maha  Rajah  Nundocomar, 
and  Roy  Rada  Chum,  on  the  said  19tb  day  of 
April,  in  the  year  aforesaid,  at  Calcutta  afore- 
said, in  Bengal  aforesaid,  according  to  the  said 
conspiracy,  combination  and  agreement  amenfft 
fbeomelves  is  aforesaid  hiMi{  did  falsely  and 
wickedlr,  foir  tbe  evil  purposes  aforesaid,  framd 
and  make,  and  caused  to  be  framed  and  madoi 
a  oertahi  paper  writing  in  tbe  Peraian  lan- 
guage ;   purporting,  that  he  the  said  Warren 
HailiM  had  ,theo1ately«  by  divers  sinister  and 
nnlawful  means,  proenred  sncb  falio  accusal 
tion  as  aforesaid,  in  the  naipe  of  tbe  said  Com- 
Deen  AUee  Cawn,  to  be  mode  and 
the  said  Joeeph  Fowke,  and  had 
tbe  same  to  tbe  said  governor  geiio* 
ml.  and   council  at  Fort  William    afoieaaid; 
knowing  it  to  be  Also.    And  the  jurors  afore* 
ssid,  en  their  oath  aforesaid,  do  further  preoent^ 
that  tbo  said  Joseph  Fowke,  Francis  Fowke^ 
Maha  Baiah   Nnndooomar,  aod  Roy  Redo 
Chum,  afterwards,  to  wit,  oo  Ibe  said  19th 
day  of  April,  in  tbo  year  aforesaid,  at  Calcutta 
aforesaid,  m  Bengal  aforesaid,  according  to  tbo 
conspiracy,  combioation  and  agreement  afbroi 
said,  did,  fev  the  parposes  aforesaid^  by  certaiil ' 
sinister  and  mtlawlbl  means,  to  wit,  by  entree*' 
tieo,  pvOBsises  and  threats,   procore  the  said 
Commaul  nl  Deen  AUee  C»wu  io  afiix  hieseal, 
csntaming  tbe  impvemios  of  bis  noirie,  to  tbe 
said  paper  writing,  so  framed  add  made  ao 
aforesaid ;  and  Ibe  said  Joseph  Fowke,  in  pnr- 
soaaeo  of  and  aeeordiog  to  the  couapimoy^ 
combinatbn  and  agreement,  between  him  and 
tbe  said- Francis  Fowke,  Maha  Rajah  Nundow 
comar,  Bahader,  and  Roy  Rada  Churn,  so  as 
afbresaid  bad,  afterwards,  to  wit,  on  tbe  said 
lOtkday  of  April,  in, the  vear  aforesaid,  at  Cal« 
cuttaaloreaaid,  in  Bengal  aforesaid,  did,  againai 
the  will  and  consent  of  the  said  Commaul  nl 
Deen  AUee  Cawn,  and  notwitbshinding  tbees* 
press  declaration  of  him  the  said  Cummaul  nl 
Deen  Allee  Cawn,  that  the  said  paper  writingf 
had  been  forcibly  and  illegally  obtained,  and 
that  the  contents  thereof  were  fobie,  take  and 
carry  away  tbe  said  paper  writing,  and  pro* 
sent  the  same  to  tbe  said  governor  general  and 
council  at  Fort  William  moresaid,  or  some  or 
one  of  tbe  memben  thereof,  as  ao  anee  or  pe» 
tiihm  of  him  the  said  Commaul  ul  Deen  Allee 
Cawn,  to  the  said  governor  general  and  cooih 
oil;    tbcnr  the  said  Joseph    Fowke,   Francis 
Fowke,  Maha  Rajah  Nondooomar,  and  Roy 
Rada  Chum,  thus  endeavouring  to  represent 
the  said  Warren  Hastings  as  baring  procured 
ttto  said  Joseph  Fowke  to  be  falsely  accused  ; 
whereas j  in  troth  aod  in  fkot,  the  said  Warred 
Maftiags  is  sol  guilty  of  all  or  an;^  of  thi 


dnrget  or  accosatimM  to  made  a^ftuittt  him  as 
aforesaid ;  to  the  i^reat  damage  or  him  the  said 
Warren  Hasitin^  to '  the  evil  example  of  all 
others  in  the  like  case  otTending,  and  against 
the  peace  of  onr  said  lord  the  king,  his  orown 
and  dignity. 

Signed,  Jas.  Piutcuard, 

CI.  of  the  Crown. 
JtfiM  19, 1775.    W.M.BECiLwrrH, 

Clerk  of  Indictments. 
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Maha  Rajah  Nandooomar,  batdid  ml  acMle 
complain. 

Did  yon  present  these  arzees  to  Maba  Rs- 
jah,  or  Roy  Rada  Cham  P^To  Rada  JCbora, 
and  derired  biro  to> explain  to  Maha  Rajmh. 

What  passed  when  yon  presented  ttw  arseer 
to  Rsda  Churn  r— I  said  to  RadaCbvra;  Do 
you  take  these  two  araees  in  deposit  9  1  dosH 
deliver  them  in  as  complaints ;  iras  I  to  coo- 
plain,  I  wonld  complain  of  what  m  tme.  Is 
order  lo  frighten  him,  I  have  wrote  wiiat  I 
pleased  myself.  >  Do  yon  take  these  as  a  de- 
posit :  when  Moonshy  Sudder  O  Decn  oonet 
from  bis  ont-hoose,  then  we  shall  astde  it 
among  ourselves ;  and  at  that  time  f  will  take 
these  ti^o  arsees  of  yon  again.  I  will  give 
6,000  rupees ;  4,b00  rupees  to  Maha  Rajsb« 
and  8,000  rupees  to  yott«  1  gave  liivi  tiMa  If 
golden  mohurs. 

Did  any  particular  oonTersatioii  pass?— I 
came  to  my  own  plioe,  after  having  giveo  kia 
the  arzees,  and  desired  him  to  ezplaia  tbem  t9 
Maha  Rajah.  I  went  again  the  next  BMMai^ 
to  Maha  Raiah's.  Maha  Rajah  said,  I  have 
heard  from  Rada  Chum  that  you  have  depo- 
nted  with  him  two  arxees  against  Ganga  Gcmi 
Sing;  why  don*t  you  present  them  to  the 
ooundl  ?  i  will  procure  for  you  from  the  ge- 
neral readv  money  to  the  amount  of  tbe  de- 
mand, ancf  I  will  settle  it  with  Ou^a  Getis 
Sing.    Mr.  Fowke  is  at  enmity  with  yen ;  de 


ComoM^  0  Deen  Caron  examined. 

Are  you  acquainted  with  Maha  Rajah  Nun- 
docomar  P — Yes. 

Were  y 00  so  in  Febniarr last?— Wb^  should 
I  not  know  him  P  i  have  known  him  for  thirty 
years. 

Didyc^  erer  apply  to  him  to  borrow  money? 
—Yes. 

When  the  last  time?^-fn  tbe  month  of 
Chile,  I  applied  to  him,  to  borrow  3,000  rupees. 

Did  any  conversation  then  pass  ? — At  that 
time  this  conversation.  I  went  to  Maha  Rajah 
Nuodooomar ;  he  desired  me  to  sit  down,  and 
said  to  me,  Do  you  know  any  thing  of  the 
barraraut  in  the  business  between  the  governor 
and  me?  T answered,  I  have  beard  Something 
of  it ;  1  have  not  heard  all.  He  said.  There 
has  been  enmity  between  Mr.  John  Graham 
and  me :  he  was  my  enemy,  I  was  his.  I  was 
thinking  of  the  enmity  between  me  and  Mr. 
John  Graham,  and  of  that  with  the  governor ; 
and  the  governor  has,  without  cause,  been 
tuigry  with  me,  and  forbid  me  bis  boose;  and 
has  toM  me,  I  will  do  bad  things  to  you ;  be 
upon  your  giiard.  Being  ren^iless,  I  took 
the  advice  of  Mr.  Fowke.  Mr.  Fowke  gave 
this  answer:  -Until  you  get  the  paper  of  bar^ 
rumnt,  till  you  produce  Garramut  against  tbe 
governor^  Mr.  Harwell,  Husbia  Jung,  meaning 
Sir.  VinsittKrt,  and  other  gentlemen,  I  cannot 
say  any  thing  to  tbe  gentlemen  in  your  behalf; 
hut  if  you  do  this,  I  will  gfet  you  the  kellaut  of 
Aumeen.  Being  remediTess,  I  gave  the  bar- 
ramut  papers,  tbe  barramut  in  the  business  of 
Munny  Begum ;  and  1  have  proved  tbe  go- 
vernor culpable.  Do  you  likewise  consider  of 
this.  I  (C.  O  Deen)  said.  What  you  yourself 
have  done,  you  have  done  well.  But  in  the 
hearing  of  the  world,  it  will  appear  shameful, 
that  you  being  such  a  man  should  do  such  bu- 
siness. When  Maba  Rajah  heard  this,  he 
laughed,  and  said,  To  it,  and  write  a  bond  for 
the  rupees,  which  you  have  applied  through 
Rada  Chum  for  on  loan,  and  get  the  rupees 
froni  him ;  and  two  days  hence  the  Burdwan 
people  will  receive  the  kellaut;  and  then  I 
will  converse  with  you.  He  then  gave  me 
two  pauns,  and  my  dismission.  Nothing  more 
pamed  then. 

Had  yon  ever  any  demand  against  the  dewan 
of  the  knalsa  for  any  sum  of  money  ? — He  was 
not  my  debtor.  I  had  a  demand  on  him  for 
thoTukaCoUary. 

Did  yon  ever  send  any  ansces  to  Maha  Rajah 
Nnndoeomar  or  Roy  Rada  Chum,  with  respect 
to  this  demand  ?—l  deposited  two  arzees  with 


vou  go  with  Rada  Chum,  and  be  recoociled  10 
him  affain ;  and  being  reooneiied  to  Mr.  Fowke, 
he  will  introduce  you  to  the  general,  the  co- 
lonel, and  Mr.  Francis;  and  be  will  get  yea 
the  appointment  to  Pumea;  and  1  shall,  ia 
three  or  four  days,  obtain  the  keUaot  of  tbe 
aumeeoy  oftbexbalsa.  I  replied,  Wheayou 
have  got  the  kellaut,  1  will  get  iotrodaeed  by 
your  means  to  the  gentleoien ;  but  it  docs  net 
signify  being  introduced  to  Mr..  Fowke.  I 
cannot  go  to«day,  I  will  ga  with  Roy  Rada 
Chum  to-morrow.  He  said.  It  is  well.  J 
then  went  home  to  my  own  bouse,  and  went 
the  next  day  to  Mr.  Fowke,  with  RadaChara. 
Mr.  Fowke  was  laying  upon  a  coach  ta  the 
hall ;  I  presented  him  with  a  nuxxeer  of  fire 
rapees:  he  put  bis  hand  upon  the  aaxaeer, 
but  did  not  take  the  rupees.  He  told  me  to  at 
down.  1  sat  doivn.  He. got  up,  and  weatialo 
a  room.  Then  Rada  Chum  took  mh  with  hia 
into  tbe  room  Mr.  Fowke  went  to.  Mr.  Fowke 
shewed  me  tokens  of  kindness ;  he  gave  aw 
beetle,  rose-water,  and  ottar;  and  told  sse^ 
Do  yon  do  what  Maha  Rajah  shall  tell  yso. 
I  have  beard  your  praises  from  Maha  Rofak ; 
do  you  be  periedly  contented.  Do  yoq  do 
what  Maha  Rajah  tells  you,  and  I  will  give 
you  tbe  business  of  Poraeah,  and  confer  ODoay 
favors  on  you .  Having  given  me  beetle,  roM- 
water,  and  ottar,  I  took  my  dismiismn,  sad 
went  home;  andstsid  at  home  two  days:  1 
neither  went  to  Maha  Rajah's,  or  Mr.  Fowke's. 
.1  thought  the  business  bad,  and  therefore  did 
not  go  out  of  my  bouse  lot  two  days.  Tbe 
third  day,  in  the  evenin|r.  I  wont  to  Maha  Ba« 
jah}  and  told  him,  i  wiU  gn  t»  Honghly  ik 
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lay,  T  bare  private  bosinest  of  my  own ;  I  am 
ioine  to  get  my  dismiiBion.  He  said  to  me, 
That  arcee  wbicb  you  gfavein  m  the  governor 
n  Mr.  Fowke's  Dame,  did  .yoo  give  it  tbe  laal 
>f  Angliao,  or  the  first  of  Pooa,  and  when  tbe 
Sovernor  jrave  yoo  tlie  arzee  back  ?  Where  ia 
hat  arzee?  Bring  it  me,  1  will  see  it,  and  Mr. 
Powke  wants  to  see  it ;  do  you  bring  it  to  me 
o-  morrow  evening,  and  then  go.  [  then  came 
o  my  own  boose :  tbe  tnan  who  was  my  old 
Hoooshy  was  gone  home  at  12 o'clock;  tbe 
lext  day  I  made  my  new  Moonsby  Kewder- 
lawaz  write  out  whatever  1  remembered. 
Saving  mlMie  him  write,  I  kept  it  mjrself ;  and 
n  the  evening,  having  put  my  seal  to  it,  car- 
'ied  it  to  Maba  Rajab'a,  and  said  to  bini,  Sir, 
his  is  the  arxee.  He  took  it,  and  then  gave 
ne  my  dismission. 

What  else  passed  ?— I  don't  remember. 

What  was  the  business  yoo  thouglit  badP 
State  it,  if  yoo  can.— -I  looked  upon  this  as  bad 
losiness,  Maha  Rajah  told  me  to  give  this 
terramut  against  the  Govemor,  Mr.  Bar  well, 
Mr.  VansiUart,  &C 

Who  asked  voo  to  give  tbe  barramotP— 
Maha  Rajah  Nundoeomar  and  Rada  Churn 
iold  me.  I  saw  his  bouse  wss  a  cntcberrv  of 
MrramoU;  tbe  Radsbaky  man  went  witb  a 
iarramnt,  and  others  went  with  barramuts.  I 
iras  a  poor  man,  and  was  firigbtened. 

Did  you  see  the  Rsdsbakv  men  go  with 
terramnts  P— I  saw  tbe  RsdsbaVy  people  there ; 
ill  the  world  know  they  went  with  barramuts. 

[QuestHNi  repeated.jU-il«  I  sat  in  the  dewan 
3onnah,  and  saw  the  Radsbaky  people  there; 
ind  from  bearing  from  one  and  another,  my 
)wn  sense  pointed  out  to  mO  that  Ibey  went 
ivith  barramuts.    - 

Was  tbe  barramut  which  Maba  Rajab  spoke 
o  you  about  already  made,  or  ode  that  was  to 
>e  prepared?— They  told  me  to  prepareone : 
mw  shoold  it  be  ready  !  bad  I  a  barramut  cut* 
sherry,  that  it  should  be  rvady  P  (Comaul  O 
f>een  desired  to  go  on-  with  bis  story.)  Having 
eceived  my  dismission  from  Maba  Rajab,  1 
vent  to  my  boose  at  Hougbly ;  four  or  five 
lays  after  i  heard  that  Moonsby  Sudder  O 
Deen  was  come  to  Calcutta.  I  came  to  Cal- 
cutta, and  one  or  two  days  after  Moonsby  Sod- 
ler  O  Deen  arrived :  after  be  arrived,  tbe  bnsi- 
less  between  Gunga  Govin  Sing  and  me  was 
(Cttied.  1  went  to  Maha  Rajah's,  and  told 
nm,  that  tbe  business  between  Gunga  Govin 
$ing  and  me  is  settled,  by  means  of  Moonsby 
Judder  O  Deen :  give  me  back  tbe  two  arzees. 
Oaha  Rajab  then  said  to  me.  What  is  to  bap* 
len  in  rdation  to  those  rupees  yon  convei'sed 
nrith  Roy  Rada  Chum  aboutP  I  said.  Sir,  1 
lave  not  received  those  rupees  yet;  when  I 
vceive  back  the  arzees,  I  will  make  the  settie- 
nent  with  you,  and  pay  yon ;  and,  if  yoo 
please,  I  will  give  it  you  in  writing,  1  will 
pve  you  n  receipt  for  it.  Maha  Rajah  then 
laid,  Roy  Rada  Churn  has,  without  my 
cnowledge,  given  tbe  arzees  to  Mr.  Fowke, 
md  he  has  timnslated  them.  I  said,  I  bad  not 
pves  then  to  Mr.  Fowke ;  1  bad  Boi  com* 


phiined ;  I  deposited  them  witb  you :  what  la 
the  reason  of  your  having  given  tbem  ?  He 
then  said.  Never  mind  tbe  arzee  which  you 
presented  agamsl  Mr.  Powke  by  directions  oC 
the  Governor:  do  write  thus,  that  the  Go* 
vernor  and  Mr.  Graham  made  yon  do  -it  bt* 
tbrce  against  voin*  will ;  gife  a  writing  to  this 
purpose ;  and  Mr.  Fowke,  from  seeing  it,  will 
be  pleased  with  you,  and  be  will  remember 
you  in  his  own  mind ;  be  will  give  yoo  that 
arzee  and  the  two  arzees  back,  when  you  have 
got  tbe  bosiness  of  Purneab.  '  Do  then  give  me 
an  arzee  of  this  kind.  1  was  then  remediless, 
and  considered  in  my  own  ,mind  how  I  should 
get  back  the  two  arzees  ;•  vvA  came  home,  and 
wrote  down  whatever  occurred  to  me,  i.  e.  I 
caused  it  to  be  written.  At  noon  I  went  again 
to  Alalia  Rajah's ;  Maha  Rajab  was  not  at 
home.  1  sat  down  till  be  came*  I  gave  him 
tbe  arzee,  as  be  was  getting  out  of  bis  palan- 
quin. Maha  Rajah  read,  it ;  and  said,  This 
arzee  is  worth  noihing;  you  have  not  wrote 
well ;  do  jou  bring  your  moonsby  with  yoo  in 
the  evening,  it  aball  be  wrote  here.  I  ivae 
angry,  and  tore  that  arzee,  threw  it  away,  and 
came  home.  1  went  again  in  the  evening,  took 
my  moonsby,  and  brought  bim  into  tbe  presence 
of  Maba  Rajah*  Then  be  called  bis  own  HoOn« 
shy  Doman  Sing;  having  called  him,  he  caused 
my  moonsby  to  write  out  a  foul  draught ;  and 
then  directed  bis  own  moonsby  to  write  it  out 
fair.  I  am  not  sure  whether  he  made  Doman 
Sing  or  my  moonsby  write  out  the  foul  draught. 
After. that  Maha  Rajab  took  it,  and  struck oul 
some  thin^  witb  his  pen,  and  made  my  moon- 
sby write  It  out  fair*  When  Maha  Rjyab  took 
the  pen  to  alter  the  draught,  I  told  bim  I  bad 
a  pain  in  my  belly,  and  wanted  to  go  home, 
and  that  my  moonsby  would  write  it  out  fair. 
Then  Maba  Rajab  said.  Are  you  in  a  'great 
deal  of  pain  ?  1  said,  I  am.  He  then  said. 
Go,  and  come  to-morrow  morning;  Rada 
Chum  will  go  with  you  to  Mr.  Fowke's,  and 
will  there  cause  tbe  arzee  to  be  given  to  you : 
1  will  apeak  to  Rada  Churn  to  that  purpose. 
I  went  borne,  and  then  it  was  about  a  par  or  e 
par  and  a  half  ef  the  night;  my  moonsby  and 
Shuk  Yar  Mahomed  came  from  Maha  Rajah's. 
Shuk  Yar  Mahomed  aaid,  Maha  Rajah. sent 
this  arzee,  do  you  put  your  seal  upon  it.  I 
said.  There  was  no  agreement  between  Mabe 
Rajah  and  me  about  sealing  it.  I  then  gave 
Sheik  Yar  Mahomed  my  hooka  to  smoke,  and 
then  he  went  away.  At  that  time  my  seal  was 
not  in  my  hand  ;  it  was  in  my  chest.  In  the 
morning  1  went  to  Mr.  Fowke's ;  Rada  Chorn 
was  sitting  in  young  Mr.  Fowke's  room ;  I 
went  and  sat  down  there:  when  I  had  sat  down 
Rada  Churn  went  in  to  old  .Mr.  Fowke.  Rade 
Churn  staid  a  gurry  or  two  with  Mr.  Fowke. 
Then  Rada  Churn  came  from  tbcre,  and  sat 
down  where  be  sat  before,  in  young  Mr.  Fowke's 
room.  In  a  few  minutes  Accour  Munnab 
came  and  called  me,  and  told  me  that  Mr. 
Fowke  wanted  me.  1  went  to  bim ;  Mr. 
Fowke  was  sitting  on  the  bed,  and  gave  me  a 
chair  to  sit  down  opposite  to  bim  ;  he  firat  said 
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«.  fetr  mU  word»  to  ne;  be  then  totk  the 
Hft^  from  the  be4,  mhI  desired  me  to  eetl  iL 
There  were  two  Tringy  waiteiB  end  two  Beo- 
gftliiai  euodinff  behind  ne,  oae  eC  the  Ben- 
Kaijtt^s  erae  AaiW  Muiid;  the  other  I  do  not 
haow.  Mr.  Fowke  eiid.  Seel  tbie,  end  sfive  it. 
I  said,  ^ere  is  no  agteement  between  Mabe 
lUjah  and  tne  to  seai ;  it  is  not  an  araoee ;  it  ia 
«  j^ldM>b  sawaML,  Who  ia  the  penton  ta  whom 
the  wonls  Gurreeb,  Purlvjer,  and  Adawlet 
Crnoeten  apply?  and  who  iiaoea  the  order? 
Mr.  Fowke  said»  Leaie  that  to  me.  Then 
Mr.  FowJse  was  an^pry  with  me ;  when  he  waa 
^Offry*  I  grew  afraid. '  When  I  saw  he  waa 
4ngry»  k  put  my  iamma  in.  thia  manner  about 
my  nock,  and  feJl  at  his  feet,  and  aaid,  Mn 
Vowke,  ibis  is  all  a  lie ;  1  am  a  poor  man ; 
4ftn't  coin  me.  Mr.  Fowke,  bearing  tbis,  took 
up  a  book,  and  ciied  out,  G&od  damn  vou,  y«a 
eon  of  a  bitohl  When  he  took  up  the  book, 
«04l  called  me  names,  I  said.  Bring  it,  and  I 
will  seal  it.  .  Be  then  put  down  the.book ;  my 
My  shook  for  fear,  and  I  aat  down  on  the 
pfliund  in  this  menner  ;>  1  cried,. and  sat  on  the 

round.  He  then  gare  me  the  arsee,  find 
sealed  it.  He  then  ccied  out.  Tell  these 
people  to  be  witnesses ;  I  said.  It  is  very  weU. 
&e  thnn  took  out  a  fi&rd,  and  shewed  me. 
Within  three  yeara  have  you  given  45,000 
unpeef  to  Mr.  Harwell ;  t.  e.  15,000  rupees  per 
minum?  Isaid^  I  haTe.gaTen  it.  He  then 
«Md,  Did  ynu  gire  the.  goiemor  a  nusaeer  of 
tfiiOOOruMes?  I  said,  i  gave  it.  Did  yea  give 
Hutbeia  Jung  12,000  rupees?  laaid,  Yei,Idid. 
Did  you  give  Rajah  RagihuUab  7,000  rupees  ? 
laaid  fdid.  Did  you  giTe  Cantoo  Baboo  5,000 
mpees?  I  said,  I,  did.  He  said,  Si^n  this. 
'  VpoD  Boii>e  of  the  names  1  wrote,  1  had  giv^i 
iffion  others.  L  wrote^  I  delivered.  HisviAg 
takeotbiis  from  me,  he  said,  Go^  1  ran  away 
fern  tbem,  wiping  my  face.  Running  aimy 
from  thence,  I  came  to  the  stair  case,  and  stood 
there.  Samaheer  Beg  was  atandiog  there ;  I 
aeid  to  him,  8ee,  this  foree  ia'put  ufma  me. 
Sunsbeer  Beg  saiil  to  me,  1  see  that  you  are 
ebelung  ^  but  what  is  the  matter^  I  have  not 
beard.  I  said  to  hjm,  Wili  you  bear  .what  is 
the  matter?  Young  Mr.  Fowke  and  Rada 
Cbnrn  came  out  langhiog;  and. stood  at  the 
door  of  the  hall.  I  then  said  to  young  Mr. 
Fowke,  Give  me  back  those  papers  which 
your  father  has  taken  from  me  by  force,  or  f 
vill  go  and  cbcnplain  to  the  geneial  and  to  the 
euloi^l.  When  1  had  said  this,  he  to&d  me  to 
•toy ;  th^y  both  went  b  to  Mr.  Fowk^;  they 
came  out  from  thence,  after  hawing  staid  a  long 
time.  Young  Mr.  Fowke  brought  out  a  cover 
4)f  a  letter  of  this  size,  end  said.  Your  arzees  are 
aU  within  this ;  I  will  pot  them  to-day  in  my  own 
chest ;  do  vou  come  herein  the  morning;  Maba 
Riyah  will  come  aUo :  whatever  Mab^  Rajah 
■Ikys,  and  witllfe  your  pleasure,  shallbedone.  1 
wa»  ivmediless,  and  came  to  ooy  own  boose. 
Ill  hen  1  got  to  my  own  house,  leat  nothing ; 
ftnr  arp9e  in  mj^  mind.  When  four  gurries  of.ihe 
dsy  were  remaining,  Lweattomoonshy  Sudder 
Q.ikBi^»M(|  laid^  RoyR94a  Churn  tiaa  dealt 


treacherously  (dagger)  by  me;  tfieyhavcasi- 
ed  me  to  writo  every  aeaiidnlous  paper  of  b- 
ramoda:  if  in  the  morning  Maba  Begins 
me  back  this  p^pes,  it  is  very  well;  if  be  to 
not,  I  shall  ruin  myself:  do  yeu  eoqaire  after 


ipo  in  tbe  momii^,  and  acauaint  Mr.  Rmrei 
i^od  Mr.  Vansi(ktort|  that  tnia  eppresiioii  hm 
heeu  ueed  upon  me.  1  am  gning  now  to  Nib 
Rajih's,  and  at  night  I  will  come  to  ,!«. 
Having  said  tlftis,  1  went  to  Mnha  iUjab't; 
Ml^ba  Ri^ab  was  in  private ;  Roy  RadaCkm 
was  witb  him :  Samsbeer  Beg,  mik  Yv  Mi 
bc^^ed  and  I  s»t  down  in  the  gateway.  1  tai 
to  them.  Four  pan  of  the  day  thia  o|i|Nf«ain 
baa  been  upon  me ;  that  i  Mve  yet  fs  v  fm 
of  the  dey  to  remam  in  this  manner.  I  atU 
Yar  Mahomed  for  a  glow  of  water;  lod  b 
gave  it  me.  Samsbeer  Eteg  and  I  in  the  ct» 
mg  said  our  prftyem  titt^her.  After  njiaf 
our  pmyera,  I  w^t  to  Ray  Rada  Chiin>,u< 
said  to  him*  On  your  aooonat  I  bare  \m 
abused  and  disgraced  by  Mr.  Fowke ;  asdb 
bam  by,  force,  cauaed  me  to  write  a  paper  I 
cannot  prove:  1  cannot  ait,  give  me  a  piUw 
to  lay  down.  He  then  gave  me  a  pillow,  ad 
I  laid  down.  Boy  Rada  Cbrnn  said  I  bw 
mcpUined  this  matter  to  Maba  Riyab,  mA  hea 
verY  angry  with  Mr.  Fowke.  Maba  fiipk 
will  juat  now  come ;  do  yon  go  to  bim,  he  vil 
tell  you  all.  I  lay  there  about  a  gnrry  or  am, 
when  Miybaimab.cime  out  into  the  Deva 
Connab :  I  than  went  to  kim,  and  aat  don 
Maba  Riyah  evd,  I  have  heaid  every  tkiif 
from  Roy  Rada  Churn :  never  mind,  1  viUgi 
in  the  morning  to  Mr.  Fowke'a;  wbatefcrvil 
content  you  sbaU  be  done.  He  «befi  gare  ne 
beetle  and  myi  dismieaion.  I  then  went » 
Moonshy  Sudder  O'Deen,  and  told  bin  vto 
b«d  pM^betwecn  Maba  R^ab  aad  lae^aa^ 
tbeu  went  bome^  The.  next  BMOHng  1  ^^ 
again  to  Mr.  Fow^e'^  and  there  was  Mr. 
Fowke,  Maba  Raiab,  and  Riw  Rada  Clin; 
I  •  do  not  know  where  young  Mr.  FoirJGeam. 
For  tear,  I  ftood^m  4m»  atair-caa^  anddid  »t 
go  info  the  room.  About  a  guny  after  Mr. 
Fowke  cameottiof  the  room;  IsMawneli' 
him;  he  took  no  notice  of  it,  and  wcot  oat: 
tbeoMaba  Rajab  and  Roy  Rada  Cbsn^tfr 
ottt{  then  I  aakMl  of  Maha  Ri^,  Wkatfairi 
you  done  for  mef  Heansvaered,  lhaves|MlBi 
to  Mr.  Fowke  about  it,  bnt  he  does  sol  bv 
roe:  donotyofimind.  In  sajring  diis,  lub 
Rajab  get  into  biepalaM|oitt,  and  weal asay* 
I  called  out,  Duoy  on  the  king,  and  Ike  coarti 
the  governor,  and  on  the  council.  H*"'? 
called  out  Duoy,  1  mre  my  jemaos,  asd  cnrf 
out,  Mr.  Fowke,  llfaba  R^ab^  and  Ba>  i^ 
Chum,  have  canasd  me  to  write  oat  a  l>* 
baramud  paper  qgamst  gentlemeB) aiul  if* 
going  to  the  court  tO  compbae.  Tbea  >« 
Mahomed  and  Nelleo  Sing  laid  bold  of  nj 
hands,  or  one  of  them ;  having  diaeogaiH  ■/ 
hands,  1  went  iuto  my  Ofwn  p^ha^oio.    altff 

Seople,  i  do  not  know  whether  llr.  Fow^ 
laha  Ra>h's,  or  Roy  Rada  Ghurs'a,  «« 
scuffling  along  with  my  people  aad  eiv  beai^ 
aa  faraa  a  bmiae  ^f  ihtfali  RiyitaM^u** 
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Doonab.  Then  they  went  back.  I  came 
ind  fave  notice  of  it  to  the  cbief  joitice  lord 
Saub.  I  am  fiAv  ^eara  old ;  I  have  aeeo  tbe 
Durban  of  Soubah  and  Rin^  and  sueb  a 
*ourt  1  have  nerer  aeen.  I  have  read  of  SDch 
i  coart  tliat  now  abab  wao ;  and  at  the  time  I 
odged  the  ooaipUiDt,  I  bad  no  idea  it  waa 
luch  a  court,  I  underatood  that  Mr.  Foarke 
vas  oppreaaif e  aad  powerful^  and  Maba  Rajab 
ind  Kada  Chum  were  so  likewise ;  and  did 
lot  expect  to  have  found  such  justice  to  a  poor 
nan.  I  iboogfht  to  myself,  I  shall  be  ruined, 
ny  post  will  go  from  me.  When  I  go  away 
rpm  the  Adawlet,  Mr.  Fowkeor  Maba  Rajah, 
vbo  are  the  maatera  of  the  country,  will  im«* 
irison  me,  and  very  fpvat  ruin  will  enaue ;  and 
)o  ruin  will  accrue  to  you,  from  hearing  Mr. 
?owke'8,  Maba  Rajah's,  and  Roy  Rada  Cborn's 
vords.  From  doing  Ibis  business  to  the  plea* 
inre  of  Mr.  Fowke,  Maba  Rajab,  and  Roy 
[^da  Chum ;  I  thouflrbt,  if  I  would  agree  to 
ake  a  false  oalli  before  the  committee,  no  rain 
would  ensne;  but  my  religion  would  go. 

Did  Maba  Rajab  or  SLoy  Rada  Cnurn  ask 
l^ou  for  the  barramut  f  and  did  they  tell  you 
or  what  purpose tbey  Wanted  it  ?— *Wbat  Maba 
Itajab  told-me  fbont  it  I  have  caused  to  be 
irrote  down,  about  tbe  govemor'a  being  put  to 
ibame  in  Europe :  Mr.  Barwell,  Mr.  Vansit- 
art,  and  Mr.  John  Graham,  and  their  oonse- 
juence  in  this  affair,  will  be  less. 

From  whom  did  you  hear  that  the  governor 
ind  tbe  other  gentlemeo  would  be  brought  to 
thame?--!  heard  it  from  tbe  Maba  Rajab,  Mr. 
Powke,  and  Rada  Chum. 

When  you  had  sealed  the  arzee,  was  it  re- 
urned  to  you  or  Mr.  Fowke?— Mr.  Fowke 
cent  it. 

Do  you  know  what  use  waa  made  of  tbe 
irzeeP — I  know  nothing  of  it. 

When  yon  sav  you  know  nothing  of  it,  do 
^ou  mean,  vou  have  ne?er  aeen  it  -ainoe  ? — 1 
san't  say  I  baTe  never  seen  it  since ;  I  saw  it 
it  lord  Saule's,  and  in  that  room,  (pointing  to 
he  Grand  Jury  room.) 

Did  you  give  tboae  sums  to  ibe-gOTernor  and 
he  otfaier  gentlemen  f— I  never  gave  any  body 
ive  rupees. 

Then  wbv  did  yon  say  to  Mr.  Fowke  that 
Fouhad?— Jnr.  Fowke  had  taken  up  a  book, 
tad  was  in  a  great  passion.  1  did  it  through 
ear ;  if  you  was  to  frighten  me,  you  mignt 
oake  roe  sign  an  asaignment  of  the  kingdom 
>i'  Indostan. 


How  came  you,  when  you  was  frightened, 
I  say  Yes  to  the  qpestions  put  by  Mr.  Fowke  f 
—I   was   frightened;   if  be^did    not  intend 


bat  I  should  say  Yes,  why  did  be  write  tbe 
«perF 

Why  did  you  think  it  would  be  agreeable  to 
Ar.  Fowke  P— Whatever  Mr.  Fowke  would 
lave  bid  me  write,  I  would  have  written. 

Why  abould  yon  think  Mr.  Fowke  woold  be 
ngry  if  you  said  No  ?— -I  was  in  hia  power ; 
le  was  in  a  passion^  and  angry  with  me. 

Don't  you  know  that  Mr.  Fowke  wanted 
ott  to  say,  i  didsat  gtvif^CCooM  gal  bo 


other  anawer  to  th»  question  than  what  'waa 
given  to  tbe  last.] 

What  did  Mr.  Fowke  say  to  yon  about  tbe 
fnrd  ?— He  naked  me  if  1  had  given  Mr.  Bar-, 
well  45,000  nipeeaP  I  answered.  Yes  ;  1  waa 
ao  frightened,  1  should  have  said  Yes  to  any 
things  Maaid. 

Could  you  coliect,  from  tbe  manner  of  Mr. 
Fowke's  putting  the  question,  that  be  expected 
you  should  answer  Yes? — I  knew  very  well, 
if  1  did  not  say  Yea,  1  should  be  disgraced. 

How  did  you  know  that  f— When  I  waa 
sworn  at,  and  called  namea,  and  tbcNbook  lifted 
what  remained  but  to  answer  as  Mr.  Fowke 


up, ' 
pleai 


leased  ?  He  did  not  tell  me  to  say  Yes;  bn» 
be  asked  me  if  1  did;  and  1  answered  Yes. 

What  fcaaon  had  yoa  at  that  time  to  sup* 
pose,  that  Mr.  Fowke  wanted  you  to  say  iboaa 
gentlemen  had  received  money  r— At  first  when 
I  went  to  Maba  Rajah,  be  asked  for  a  banramnt, 
and  for  tbe  barramut  of  Hidgelee.  Why  ana 
1  asked  this  question,  when  he  has  a  cutcberry 
ofbarramuts? 

Wbo  do  you  mean  by  be?  Mr.  Fowke  or 
Maba  Rajah  ?— It  was  mat  held  at  Maba  Ra- 
jah's, afterwards  at  Mr.  Fowke'a.  Who  is  he, 
that  all  tbe  world  should  go  to  him  ?  he  is  no 
counsellor :  there  is  no  oilier  person  in  Calcutta 
that  has  auch  an  aasemblage  of  black  people  at 
bis  bouse. 

Wbo  ordered  tbe  persons  to  follow  your  pa- 
lanquin, when  you  went  from  Mr.  Fowke's?— 
1  do  not  know. 

Whose  servants  are  Sheik  Yar  Msbonsed  and 
Netto  Sing? — Maba  Rajah  Nundocomar's. 

Did  any  body  else  touch  you  ?— Yes,  all  the 
birearrabs. 

What  do  you  expect  would  be  done  to  you, 
if  your  people  were  less  powerful  than  theirs  f 
—How  do  1  know  whether  tbey  would  carry 
me  to  tbe  general's  or  elsewhere?  I  thought 
tbey  would  either  conBne  me  in  their  owa 
house,  or  carry  me  to  tbe  generaPs. 

Why  did  you  particularly  think  tb^y  would 
carry  you  to  tbe  gtfneral'a,  more  than  to  any 
other  of  tbe  council  ?-rMr.  Fowke  used  to  go 
to  three  gentlemen,  tbe  general,'  colonel  Mon« 
son,  and  Mr.  Francis.  I  have  aeen  it  wiil|  my 
eyes. 

If  Mr.  Fowke  had  wanted  yon  to  swear  to 
tbia  furd,  would  you  have  done  ao  ?— If  he  had 
killed  me,  I  would  not  have  sworn  falsely  ;  but 
if  be  had  demanded  of  me  to  promise  to  swear 
it  another  time,  i  would  have  permitted  it  t 
but  1  would  not  have  done  it. 

You  say,  yon  have  seen  the  Radsbaky  peo- 
ple, and  that  it  waa  bad  ;  what  did  vou  meaa 
by  bad  P^'I  saw  tbem  there ;  and  I  thought 
tbe  keeping  a  cuicberry  of  bammnts  was  bad* 

Do  you  know  Barnassy  Gbose?^!  do;  h« 
is  a  ryot  of  mine. 

Did  be  make  any  complaint  against  you  ?— 
Yes,  he  did,  to  the  general ;  he  ae nt  for  me  ; 
he  laid  hia  hand  upon  tbe  nusser  of  five  rupeea 
which  I  offered,  but  did  not  take  it,  and  gavo. 
me  beetle,  and  told  me  to  come  to-nsorrow. 
His  Dewaa  t«M  liim  I  wan  aomt|  th«  ganend 
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«n«Maobit,  and  mt  it  md  aoolber  {Mptfi  to- 
Vetber  with  me  and  Barnany  Ohoae,  to  Mr^ 
Fovrke,  and  Mr.  Fowke  would  eiH|oire  mi»  iU 
and  report  it  to  btai ;  then  the  ireoevai*a  omui 
weat  with  me  and  Bamaaiy  Gboae  to  Mr. 
Fovke'a  kieaae ;  be  ipent  op  etaira,  and  left  oa 
two  below ;  tbeaerraot  tbeo  camedowa ;  aod 
aaid,  be  bad  delivered  the  chit  to  Mr.  FowMe ; 
that  Rada  Chora  waa  tbeo  with  him  $  aod 
when  be  was  goae,  we  sboold  be  called  op. 
He  weot  away  to  abeot  foor  garryt .  We  went 
op;  Mr.  Fowbe  waa  aittio^  open  a  ebair ;  be 
tbea  began  to  ebf  oire  of  me  afaoat  Hedgeleef 
the  reYenoea  of  it,  what  it  waa  worth,  aod 
orery  circaoKtaiioe  about  the  aalt,  and  all 
other  matteri  aboot  that  eoantry.  fiar- 
oaaey  Ohoae  then  toM  Mr.  Fowbe,  that  I  had 
looted  the  Teeka  CoHarica,*  of  Eagikh  gcn- 
demeD,  al  a  Tory  great  expenoe. 

What  do  yon  mean  by  a  rery  greatezpeoce  7 
•^BaraasiT  Gboae  told  Mr.  Fowke,  that  I  bad 
expended  farve  tame  of  money  oa  bribea  to 
Eogltsb  ffenUemen  for  the  Tecka  Collariee. 
Mr.  Fowke  then  aaked  me,  Does  this  man 
apeak  troth  f  1  said,  He  lies.  Mr.  Fowke  re- 
plied, You  bare  giTOO  mpeea  to  the  English 
gentlemen.  Then  yooor  Mr.  Fowke  came, 
and  there  waa  a  great  deal  of  conversation  be- 
tween them ;  and  then  yoong  Mr.  Fowke  gave 
me  my  dismission ;  ana  told  me  to  come  next 
day.  I  went  accordingly  the  next  morning  ; 
and  Mr.  Fowke  a^Fn  interrogated  me,  as 
to  all  the  business  of  the  country ;  and  again 
aaked  me  if  I  had  not  given  money  to  Mr. 
Vansittart  I  answered,  It  is  all  a  lie;  and 
then  Mr.  Fowke  Was  angry,  and  be  and  young 
Mr.  Fowke  talked  Enj^lish  together,  and  dis- 
mimed  me.    I  went  again  on  the  third  day. 

What  date  was  all  this? — I  do  not  remem- 
ber accurately  the  day  1  received  the  chit  from 
the  general ;  this  conversation  waa  either  the 
last  day  of  Auffhun  or  first  of  Poos. 

What  passed  on  the  third  dajr  ?^Be  asked 
me  what  I  had  given  to  the  English  gentle- 
.  men,  and  what  to  the  Mtttsuddie9.f  He  told 
me  to  tell  the  truth  :  if  I  did  not,  I  should  be 
greatly  punished.  I  said,  1  had  given  nothing 
to  any  body.  He  said,  you  speak  this  without 
reason.  I  then  said,  I  am  a  farmer,  and  no  thief. 
Did  any  thing  more  pass  on  the  third  day? 
—I  only  went  to  my  own  boose. 

Did  you  go  to  the  geocrars  ?•— I  went ;  but 
I  did  not  meet  with  him  at  home. 
^  What  did  you  next?— 1  came  home  andean^ 
yklered  in  my  own  mud,  whatever  baa  past 
between  Mr.  Fowke  and  me,  if  1  write,  and 
give  so  much,  I  do  not  know  whether  the  go- 
verifor  wiH  be  angry  with  mo.  What  did  I 
l&now  that  the  governor  would  be  angry  with 
me!  therefbce  Idid  not  write  much ;  but,  hav- 
ing caused  a  little  to  be  wrote,  I  went  And  gave 
it  to  the  governor,  and  1  tokl  him  all  by  word  of 
month.  The  governor  said,  You  have  wrote 
in  your  araee  little,  and  by  word  of  mooth  yoo 
-  -     ■  •  ■   _ ,  -  ^  ^    ^  ^^^^ 

•  SaltCootraota.  [ 

t  ciirkaor  Wiiim  to  tktr«Hi«  9licci, 


aay  a  great  deal ;  whatever  yo«  tell  ase  by 
word  of  mooth  wrtto  down  io  oo  ovaoe,  and  I 
will  in^ira  about  it  in  the  cooaoAittoe.  I 
anaweied,  h  have  not  asv.  moooahj  with  oie ;  I 
will  write  it  oot,  and  bring'  it  to  nsoriew 
moraiog.  Thesoverooranaweredy  Ifyoobava 
not  your  moonahy  with  yoo,  tako  mioe  ;  aid 
whatever  yoo  have  to  write,  be  will 
The  words  the  governor  tboo  aaed^ 
Hindoataa  language,  I  did  not  oo 
He  deaired  Mr.  Vanaittart  to  explain  tbem  te 
me  in  Peraiaa  i  then  Mr.  Yanaittort  ezplainsd 
them  to  me,  that  the  governor  bod  easd.  My 
moonahy  ia  here;  do  yoo  eaoae  it  to  bo  wroit 
by  him.  I  agreed  to  it ;  aod  the  govemac 
called  bia  own  moonahy  Shereit  Oollnh  Cava, 
aod  told  bim,  whatever  this  aaao  has  to  write, 
do  yea  write  for  him.  I  then  cotioed  bim  to 
write  whatever  had  passed  between  Mr.  Fowke 
and  me :  having  wrote  it,  I  gave  it  to  the  ga- 
vernor ;  aod  the  governor  having  caused  it  is 
be  read  to  him  by  tbe  moonahy,  he  kept  it,  woi 
gave' me  my  dismisabn,  aod  retorood  me  tbe 
small  arxee  I  bad  given  him.  I  thai  come  it 
my  own  bouae. 

Waa  what  yon  dictated  to  tbe  moeoahy  i 
true  account  F — Whatever  paased  between  Mr. 
Fowke,  Baraassy  Gboae,  and  myaelf,  I  csasrt 
to  be  wrote  truly. 

Did  the  anaeo  oaotain  any  tbing'  more  tbm 
what  passed  between  Mr.  Fowke,  Bonwaij 
Gboae,  and  yoo  P—There  might  be  o  word  sr 
two  wrote  more,  aboot  my  own  aflhira^  which  1 
do  not  remember,  whether  relarive  to  Mr. 
Fowke,  Barnassy  Ghoae,  and  myself. 

After  yon  went  to  Rajah  lujebollab,  who 
did  you  first  appiv  to  f — M  fiist  applied  to  tbe 
governor;  be  said,  I  cannot  administer  justice 
to  yoo ;  they  ore  three  geotleoieo ;  i  am  bat 
two. 

Who  did  be  mean,  by  three  and  two  gentle* 
men  ? — I  do  not  take  upon  me  to  explaio  the 
governor's  meaning.  He  aaid.  If  yoa  have 
any  complaint,  tbe  Iriog'a  cooit  ia  here ;  lodge 
your  complaint  there. 

Did  vou  hnlge  any  complaint  ? — 1  then  ssid, 
How  shall  I  ipet  to  the  Adawlot,  to  lodge  my 
complaint  P  Mr.  Fowke's  people  will  take  me 
on  tbe  road.  Tbeo  tbe  governor  apoke  to  a 
chubdar,*  and  said.  Do  you  go  along  wiib  this 
man  to  the  ohief  justiee'a  bouse.  I  ttieD  west 
to    tbe  chief  justice's,   and   cause  inlD  bit 


.  (Sir,  Sumner  producea  two  arsecs,  aad  a  kl* 
ter  in  wUeb  they  were  enclosed.) 

From  whom  did  you  receive  theoe  ? — f  re- 
ceived tbem  from  one  of  the  secretariea  of  tW 
public  department;  I  received  tbem  frooa  Mr. 
Auriol. 

CroM'£raarifM<too  ^Ccmaul  Q  Deeo. 
Have  yoo  eooveiaed  with  any  body  oo  tbe 
aniject  of  yoor  examinatioo  P— Wltb  nobody. 


*  A  atairbcaier ;  ooe  who  waHa  wi|b  a  leog 
ataff  phited  with  ailver,  aod  ruoa  befcio  bia 
OMflav  proolaiimvgeloiid  hiaiiiki* 
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Have  3ro»  giveo  wi  aecoantt  Id  ooaireiittiMi 
)r  writing,  diractly  or  iodireetly  P— I  baivt  Mt 
laid  any  thug  Ui  aoy  body,  or  reeo  tkm  op* 
leoitmce  of  pen  and  ink. 

Haa  an  V  moonaby  ?— 1  do  soi  know  thaiany 
ooonahy  baa ;  I  waa above;  be  vaa  beloii^ ;  I 
lid  not  apeak  to  bim  about  it. 

Tell  tbe  day  of  Chile  yon  went  to  bornm 
noney  of  Maha  Rajah  Nondocomar  F^^I  firat 
lemaoded  it  on  tbe  firat  of  Chyle;  I  got  tbe 
upeea  on  tbe  13th  or  141b. 

Did  yoQ  receive  tbe  money  ?— Yea ;  I  waa 
laid  in'gold  moburs. 

Did  Tou  gifB  any  aeenrity  ?--^I  gave  a 
ODiaaaut 

When  did  yon  apply  to  borrow  the  moner? 
—I  often  before  borrowed  oMney  of  bina ;  tbia 
vaa  not  tbe  firat  tine. 

When  waa  tbe  laat  time  before  tbia,  yen 
lorrowed  money  of Maba  Ri^ab  f  waa  it  within 
:wo  or  four  montbaP-^Not  within  two  or  four 
nontba. 

[Queation  npeated.]  It  waa  between  IS  or 
14  montba. 

Are  yon  anre  it  waa  not  more  P— I  paid  tbe 
lalance  due  to  Maba  Bi^jab. 

[Qoeetion  repeated.}  It  waa  two  or  four 
^eara  since  I  borrowed,  when  Ropea  O  Din 
Cawn  waa  Pboiladar*  of  Hoogbly ;  I  have 
rarrowed  none  aiooe ;  |  borrowed  tbrou|^b  tbe 
means  of  Roy  Rada  Cbom :  it  waa  in  tbe 
pear  of  tbe  famine,  five  or  aix  months  before 
tbe  famine ;  1  cannot  exactly  fix  tbe  date. 

Did  yott  never  apply  between  that  time  and 
Cbyle  to  borrow  money  P— I  never  made  any 
ipplication.  , 

Had  you  ever  visited  between  P — I  bad  fre- 
|uently« 

When  did  ywi  laatTiait  bim  before  tbe  month 
of  Chyle  P«<-My  aon  waa  married  in  tbe  month 
9f  Pbaaguo,  and  1  then  paid  tbe  cnatomary 
Doropliment  to  Mahn  R^ab  of  sending  awcet« 
meats. 

When  did  yon  visit  the  Biaba  RajabP^l 
carried  the  sweatmeala  myaelf,  and  preaented 
him  with  a  nazseer.  We  were  on  terma  of 
friendabip  a  long  time  befbrcu 

How  long  before  tbe  naonlh  of  Chyle,  in 
which  you  borrowed  the  money  ?— Jt  waa  tbe 
lastof  Pbaogon. 

Why  did  yon  apply  In  borrow  money  ?~-I 
had  occaaion  for  it ;  therefore  1  borrowed  it. 
The  bond  cantea  an  interaat  of  one  rupee  per 
niooth. 

Had  you  any  oonversatioQ  on  any  other  aub- 
|ect  with  Maba  Rajah  P^Wbenever  I  went,  be 
conversed  witb  me  on  no  other  aubjeot  but  tbe 
baramnt. 

What  eonvemation  bad  you  tbe  day  you  re* 
ceived  tbe  money  P««-l  did  not  see  Maba  Rijab 
when  1  received  tbe  mone^. 

Had  jfon  anv  oonveraataon  witb  If  aba  ^wh 
at  the  time  be  desired  you  to  go  to  Roy 
Rada  Cbom  about  tbe  money  P-^O'bere  waa 
that  eeovemalieci  about  tbe  Mfunny  Begum  I 

.■      ■*  I         ,'■         '         '!■■■       ■  ■ ■  III.  IWIl 


raUled  yeaterday :  if  you- please,  I  will  tell  it 
again. 

Did  Maba  Riyah  ask  any  qoesliona  of  you 
yottrselfP-^He  asked  me  if  I  had  beard  what 
nnd  pasaed  between  the  governor  and  him; 
be  said,  I  waa  not  bia  enemy ;  1  waa  John 
Graham's. 

Did  be  ask  any  other  queation  P<— [He  re* 
butea  word  for  word  what  he  saw^yesteraay.] 

Did  Maba  Rajah  ask  any  particular  qoes- 
tiona P— Hear  me  what  I  am  going  lo  relate: 
be  asked  barramuta. 

What  did  beaak  abooi  barramuta  P^ Be  said 
lo  me.  That  when  the  governor  told  me,  I  will 
be  raven^^  on  you,  1,  bemg  remediless,  oonr 
suhed  with  Mr.  Fowke.  If  yoo  will  bring  to  me 
tbe  papers  of  berramuU  againat  tbe  governoiv 
Mr.  Bteweli,  and  Mr.  Vansittart,  those  gentkt* 
men  will  meet  witb  shame  at  home,  and  I  wiU 
give  you  tbe  buainesa  of  Aomeen  of  tbe 
&halaa.« 

Did  he  ask  you  any  other  words  ezcepi 
these  about  tbe  barramuUP^He  said,  Do  you 
this  bosineaa  of  Hedgelce  Comgeer,  Tumlouk , 
and  tbe  aalt  Mhauls,t  ud  froin  wherever  yoa 
can.    BjT  bnakiess,  I  mean  barramuta. 

Did  this  convermtien  pasa  on  tbe  day  Maba 
Rajab  bid  you  apply  to  Roy  Rada  Chum  P«-«- 
Yea,  that  day;  and  be  laughed,  and  toM  mOb 
When  tbe  Burdwan  Rajah  gets  bia  dreai, 
then  1  will  confer  witb  you. 

How  came  tbia  paHicubir  conversation  tnbn 
introduced  P^How  aboold  I  know  what  waa 
Maha  Ri^<^'*  reasons  for  introduoiuff  itP 

In  what  manner  waa  it  introduced  r— I  went 
thereto  visit  bim;  be  told  me  alltbeaewonl^ 
and  gave  tbeae  answers. 

Tell  tbe  coniei«ation.-*Firat,  in  tbe  monlk 
of  Phauguo  I  went  to  Roy  Rada  Churn,  and 
told  bim.  Do  you  tell  Maba  Ri^b,  that  tbenn 
ia  lo  be  a  wedding  of  my  a^n,  and  beg  bim  to 
receive  the  aveetmeata.  Roy  Rada  Chum 
aaid,  Maba  B»iA  will  take  the  aweetmeata  at 
vour  soo*s  wedding,  and  will  abew  you  osanir 
kindnesses;  this  is  your  old  home;  you  nuist 
be  oq  terms  of  friendship  with  Maba  Ri^ab. 
He  baa  taken  proper  meaaorea  about  tbe  Go^ 
vernor,  Mr.  Barwell,  and  Mr.  Vansittart,  and 
other  gentlemen.  What  they  have  ale,  they 
will  be  obliged  to  disgorge ;  and  will  be  put  to 
abame  in  their  own  country»  and  will  be  called 
tbievea. 

Did  Roy  Rada  Cboro  ear,  proper  meaaur^ 
takai  P  or  did  be  aay  that  Maba  Raiah  NundsH 
comar  Mid  aoP— ft  waa  what  Maba  Rigdi 
said. 

Goon.-^And  in  proportion  to  tbe  bad  name 
that  tbe  gentlemen  have  given  to  Maba  R^ah 
here,,  be  will  have  a  good  one  in  England.  X 
(ComanI)  said,  There  used  to  be  great  friend- 
abip  between  the  Governor,  Mr.  Barwell,  and 
Maba  E^jab.  Waa  it  this  P  What  ia  the  reaamai 
of  their  separation  P  He  answered,  Maha  R^ 
waa  Mr.  John  Graham's  enemy  ;   he  ww  n«t 


*  CommuHioner  of  the  Treasury* 
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Ibe  ptriiculars ;  but  people  io  g^eoenl  n j,  tbit 
there  was  great  frieoilsoip  between  the  ^nt' 
our  aod  yoo,  aDd  now  there  is  a  great  doezppi; 
people  laugh  at  this.  If  the  aemiodtn*  bad 
done  it,  it  would  not  have  ntrnidMl;  but  tbsl 
you  have  done  it,  is  ? ery  bad.  Then  M tha  Rt- 
jab  said,  .What  can  I  do  ?  1  was  to  eaeape  frai 
the  goYernAr's  hands.  If  I  had  ootdeoeii,  [ 
should  not  have  escaped  frona  the  gotcraor's 
hands :  being  reonediless,  1  did  it  He  Um 
lietfan  to  relate  what  1  related  yesterdtv  ni 
to  day.  -  The  conversation  went  on  at  1  yo- 
terday  related  it. 

When  did  you  speak  to  Roy  Rada  Cbm 
about  the  rupees  on  loan? — When  Iwrainp 
to  Hoiighly.  Maha  Rajah  then  told  neiop 
and  get  the  rupees  from  him.- 

What  passed  about  barramotSL  on  tbii  hs 
day  yott  mentioned?— What  I  bate  rrbi^ 
interpreting  many  during  the  course  of  the 
examination. 

What  was  said  about  bammatsf— He laitf, 
I  was  an  enemy  to  John  Graham,  and  he  vu 
to  me.  The  Governor  said.  Be  on  your  eotii, 
I  will  consider  of  you.  1  have  consulted  «iifc 
Mr.  Fowke.  Mr.  Powke  says.  Do  yott  give 
me  barramuts  against  the  Gfivemor,  Mr. 
Barwell,  Mr.  Vaiisiitart,  and  othf>r  );mll^ 
men ;  tbey  will  meet  with  shame  io  their  on 
country  ;  and  I  will  procure  for  youtbe  loNiit 
of  the  aomeen  of  the  khalsa.  1,  beiog  rrw- 
diless,  gave  in  a  barramut  against  tbeGoTcr- 
nor,  on  account  of  Munny  Begum.  There  ns 
a  conversation^n  the  council  aliouttbe  j^ovenot 
and  me  till  one  par  of  the  night.  I  bi^e  prw* 
ed  the  governor  to  be  in  the  wrong.    Do  jtm 

*  Landholders.  The  term  semindar  '»^ 
rived  from  the  Persian  words  jrcsHs,  land :  tti 
dar,  holder  or  keeper.  Voder  the  HabotuiM- 
dan  government  of  India,  the  lemUiar  was  m 
officer  charged  wiihthesu|>eriniettdtiieeafi)ie 
lands  of  a  district,  financially  considered^  tia 
protection  of  the  cultivators,  and  tbe  reilinrm 
of  the  government  share  of  the  produce;  art 
of  which  he  wss  sitowed  a  eonmissiaa, 
amounting  to  about  10  per  cent,  aodooeaswfl- 
ally  a  special  n^rant  of  the  govenimeot  abart  tf 
a  part  of  the  produce,  for  his  subnttfoee,  lenD- 
ed  a  Nauncar.  As  the  ap|ioioun#Bi  to  tkii 
office  was  generalfy  continued  in  tbeaamefff- 
son,  and  frequently  to  his  heirs,  ss«  io  prona 
of  time,  and  through  the  d«cay  of  the  raNif 
powers,  and  the  confusion  wbicb  eoaoed,  ik 
hereditary  right  (at  best  only  prMcrip(ire)M| 
claimed  and  Ucitly  acknowledged  to  be wm 
uenundars ;  and  (fiarticuUirly  in  tbe  |iro»i*^ 
of  Bengal)  from  being  the  mere  fU|»enDlrttd- 
auts  of  the  land,  they  have  been  dedartd  IM 
hereditary  proprietors  of  the  soil ;  and  tbe  be- 
fore fluctuating  dues  of  goveromeot  hv«i 
under  a  permanent  aettlement,  been  aoaltfrt* 
Wy  fixed  in  perpetuity.— For  further  iiiftroij- 
tion  on  this  subject,  see  tbe  Fihfa  B^  (* 
the  hon.  House  of  Cummons)  on  tbe  Aftn*  « 
the  East  India  Compaojfi  and  the  6loi^ 
thorottBtor        ^ 


« 1  ent  my  of  the  Governor  or  Mr.  Barwell. . 
The  Governor  aod  Mr.  Barwell  had  them- 
■eUes  made  the  Maha  Rajah  their  enemy, 
and  had  forbid  him  to  go  to  their  bouaes ;  and 
now  tbe  Governor  presses  Maha  Rajah  to  come 
to  his  house ;  and  Maha  Rajah  says,  1  will 
never  see  his  face ;  1  will  never  go ;  and  I 
•hall  (consider  well  of  him.  I  then  ssked.  Why 
does  Maha  Rajah  go  to  Mr.  Barwell'a  and  Mr. 
Vansittsrt'o  ?  Roy  Rada  Churn  answered. 
They  are  al#ays  calling  him,  in  order  to  re- 
concile him  to  the  Governor  ;  but  Maha  Rajah 
will  not.  I  aaid,  Great  men  know  the  business 
of  great  men  ;  1  am  a  poor  man  :  go  and  tell 
no  much  for  me  to  the  Maha  Rajah,  that  I  am 
going  to  the  wedding  of  my  aon,  and  reqoeat  of 
£im  that  he  will  agree  to  accept  of  the  sweet- 
meets.  He  then  said,  Doyousitdown;  lam 
going  to  Maha  Rajah.  He  returned  in  two 
Ifurriea  after,  and  said,  I  have  satiafied  Maha 
Rajah  ;  he  will  accept  tbe  aweeiments.  U  you 
are  ti»  go  to  Uuughly  to  day,  go,  and  seod^the 
sweelmeais;  and  if  you  do  not  go  to-day, 
come  to-  morrow,  and  get  your  dismission  from 
9f  ahs  Rajah.  I  said,  I  have  taken  dismiasion 
from  the  governor,  and  all  the  gentlemen,  ex- 
asept  Mr.  Cottrell ;  I  will  go  to- morrow  and  get 
•my  diamiasion  from  him ;  and  at  a  par  and  a 
lialf  of  the  daif  I  will  come  to  Maha  Rajah,  and 
fret  my  dismission  from  him.  I  went  next 
morning,  got  my  dismiasion  from  Mr.  Cottrell, 
and  at  a  par  and  a  half  or  two  fiars  of  the  day 
I  went  to  Maha  Riijab'a.  He  was  not  there, 
nor  R«»y  Rada  Churn.  I  sat  down  in  the  De- 
^an  Connab :  just  as  I  sat  down,  Maha  Ra- 
jah's sewarry  came,  and  lie  also  came.  I  then 
went  down,  and  Maha  Rajah  wasgotout  of  his 
palanquin ;  aa  he  was  isoing  in,  I  paid  my  sa- 
Ums  to  him ;  Maha  R' jab  stopi,  snd  said,  I 
tiave  heard  from  Roy  Rada  Churn  about  your 
marriage:  may  Oo<l  prosper  it !  Undoobtedly, 
when  there  is  a  marriage  Jit  your  house,  and 
^ou  aeod  sweetmeats,  1  will  receive  them^  and 
if  there. ia  a  marriage  at  my  boose,  I  will  send 
•weetmeata  to  you.  He  called  for  the  pandor, 
gave  me  beetle,  and  my  dismission.  1  then 
,  ^ent  to  Houghly ;  and  at  tbe  marriage  of  my 
•on,  I  sent  the  sweetmeats  to  Maha  Rijah  and 
JUda  Churn ;  ihey  both  accepted  of  them. 
I  returned  the  first  of  Chyle— I  do  not  know 
whether  the  dOth  Pbaugun  or  lat  of  Chyle. 
The  first  day  after  my  arrival  I  went  to  pay  noy 
veapects  to  the  Governor,  Mr,  Vansittart,  snd 
-all  the  gentlemen.  The  ed  day  1  went  to  Maha 
•Rajah's,  Maha  Rijah  was  not  there  (  1  went 
and  sat  down  in  the  Dewan  Connab ;  in  a  little 
time  Malia  Rajah  came.  I  preaented  him 
with  a  nozzeer  of  one  gold  mohur.  He  took  it, 
«nd  deaired  me  to  ait  down  ;  which  I  did.  He 
ftnf  asked  me  about  my  heslth,  and  the  mar- 
riage. He  then  said,  Did  you  hear  al  Houghly 
what  passed  lietween  the  governor,  and  how  1 
have  proved  him  to  be  in  the  wrong?  I  said,  1 
have  not  heard  particularly  ;  but  1  liave  heard 
you  gave  in  barramuu  against  the  governor, 
and  that  you  have  been  before  the  council  with 
tfipept  to  Ibe  bamtttm.   1  hare  net' taurd 
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brin^  barrtoiutt  of  Htdgelee,  6ec.  againtt  the 
Mine  ifpullemen. 

Did  MkH%  Rajah  desire  you  to  i^et  iaiae 
barraronlaf— He*  aaid  oothinif  to  me  of  falae 
barnirouta ;  be  doired  me  to  brtpg  such  aa  I 
could  i^et. 

Did  he  deaire  you  to  iget  falae  harramota,  or 
of  Aiich  people  wbo  had  actually  gWen  money  ? 
—  fie  neyer  aaid  falae  or  true. 

Did  you  uodemtaod  that  he  meant  falae  or 
true  ?^  How  ahould  I  knew  what  waa  in  hia 
t^reast  f 

If  vou  had  been  willing^  to  oblige  him,  do 
you  think  false  barramuta  would  hare  aoawer- 
Bd  that  purpose?— What  1  know,  and  be  aaid, 
I  tell.    1  cannot  tell  what  he  thought. 

Waa  the  matter  of  the  arzeea,  curoplaining 
of  Guoga  Goyin  Sing,  true  or  ftdae  r— I  did 
not  give  them  in  aa  complainta ;  I  did  it  to 
friifbten  him.  I  wrote  therein  whaterer  I 
thought. 

[Uueation  repeated.]  I  did  not  do  it  aa  a 
complaint ;  I  wrote  rouoh  to  frighten  him. 
There  waa  aome  money  doe  to  me :  1  pot  in  a 
great  deal  more  to. 

What  ia  the  amount  of  the  money  demanded 
by  the  arze«a?«— You  have  thearseea,  look  at 
toem. 

Waa  the  whole  of  the  money  doe  demanded 
io  thearaeea?-*lt  iathe  custom  of  farmers, 
where  one  rupee  is  due,  to  pot  in  four.  If  I 
complained,  1  ahould  specify ;  if  on  oath,  f 
should  specify.  There  may  be  money  doe 
from  rae  to  the  Company  :  I  should,  if  aaked, 
eay  there  waa  none  due. 

Is  that  matter  S4*ttled  between  GunfE*  Govin 
Siiisf  and  youf — It  ia,  by  Moonsby  8udder  O 
lleen. 

What  did  you  receive f— No  one  talks  of 
kbeir  own  riches. 

[Question  repeated.]  If  Mr.  Coltrell  waa  to 
know  what  I  received,  he  would,  upon  my 
^ing  away  from  hence,  immedtajU-ly  imprison 
rue.  I  am  indehleit  to  other  menrhants:  if 
they  were  to  know  1  had  received  money,  they 
wronid  come  upon  me.  Whatever  was  wrote  in 
bearzee,  I  ^6i 

Did  you  t^et  26  000  rupees,  which  ia  men- 
tioned in  the  arzee  ?— I  did  ^et  36,000  nipeea. 
Farmera  engageil  in  huainesa  have  varioua  ae- 
Bompta.  I  owed  him  money ;  that  waa  de- 
ducted.    1  received  some  money. 

Djd  you  receive  the  whole  in  money,  or 
■vaa  the  debt  of  youra  to  him  aet  off  f — It  was 
•eiiled  by  Moonahy  Swlder  O  Deen.  What 
ivaa  due  to  me  1  got ;  what  was  dne  to  him 
he  n^iit. 

Did  you  get  6,000  nipcea  in  money  or  teeo- 
ritiea  ? — I  got  more. 

Did  you  get  it  in  eaah  ?^i  received  in  ready 
money  more  than  6,000  rupees. 

Did  yoo  receive  more  than  ia  dne  ?— 1  got 
tO,000  rupeea  in  ready  money :  16,000  was 
due  liom  me  to  him ;  that  waa  allowed  him. 

Was  the  matter  of  complaint  in  the  arscea 
Iroe  or  talaeP— What  waa  wrote  in  the  arzeea 
ras  partly  4nir,aiMl  partly  exaggerated  6wd 


the  enmity  between  ns.  I  had  aeparate  ae* 
compta,  by  which  piut  of  the  businesa  waa 
settled. 

Waa  that  16,000  rupees  due  on  accompt 
mentioned  in  the  arzee ?^lt  waa  not;  that  I 
wrote  to  frighiep  him ;  I  bad  not  lodired  a  com- 
plaint, I  had  not  taken  an  uath.  Now  1  have, 
I  will  answer  whatever  you  ask. 

Were  the  10.000  rupeea  due  on  the  reasona 
in  the  arzee  f — Guoga  Govin  Siog,  aa  Dewaa 
to  the  Committee  of  Revenue,  should  have  made 
advanoea  tp  me  on  account  of  the  aalt-workf : 
instead  of  making  them,  be  detained  aa  a  de- 
poait,  and  made  over  that  sum  as  a  tranafer, 
for  my  account  of  land  revenues. 

Waa  you  greatly  indebted  ou  aceount  of  yoor 
land  reveooeF-— I  waa  indebted  a  laige  sum  of 


Did  Nondocomar  ever  tell  yon,  that  Roy 
Rada  Chum  bad  informed  him  what  passedf 
when  be  delivered  the  arzeea  f— Yea.  That 
when  the  aocouot  came  beftwe  the  council,  the 
ffcoeral  would  aee  that  juatioe  waa  done.  How 
do  I  know  what  waa  in  hia  breaat  P  What  he 
told  roe,  1  have  answered. 

When  did  yon  first  aller  go  to  Mr.  Fowke'a  ? 
—I  don't  remember  the  da  v. 

Aa  near  aa  yoo  can  recollect? — ^1  think  the 
day  fuiroi#iog. 

Who  did  Vou  aee  at  Mr.  Fowke'a  ?^Hoir 
can  I  tell  ?  There  waa  a  cutcherry  there. 

Do  yoo  remember  the  namea  of  any  persona 
you  saw  there  f— >l  can't  tell  the  name  of  any 
one.  There  were  a  great  many  people;  ze« 
minders,  mogula,  hootaus,  and  hircarraha. 

Do  you  know  the  name  of  any  one  person 
yonaaw  in  the  house  P-— I  did  not  go  to  write 
down  their  namea.  I  might  have  aeen  many 
whose  names  I  knew,  but  don't  recollect. 
There  was  one  of  Mr.  Fowke's  Moonsby s, 
either  that  or  the  next  day,  1  diin't  know  which, 
quarrelled  with  me;  and  Roy  Rada  Churn 
threatened  the  Modnshy. 

Did  yoo  see  any  one  the  first  day  whose 
name  you  recollect? — I  do  not  recollect  the 
name  of  any  one. 

Did  you  see  Mr.  FowkeP— I  presented  a 
nuzzeer  to  him. 

Did  you  see  yoongr  Mr.  Fofrke?<*-He  waa 
in  the  room ;  I  aaw  him  nil  writing  in  hia  room. 

Did  you  speak  to  him  P— No. 

Waa  there  much  ofinversaiion  between  Mr: 
Fowke  and  Roy  Rada  Chom  P— >Much  hiogh- 
ing  and  joking. 

Did  you  tell  Mr.  Fowke  what  had  pre- 
vioualy  paaaed  between  Maha  Rsjah  and  yoo  P 
—Not  at  that  time.  [Do  what  Maha  Ra^ 
j<ih  bids  yoo.]  1  neittier  understood  it  to  be 
with  respect  to  Gunga  Govin  Sing,  or  any 
body  elae.  I  onderstoud  in  my  own  breast,  f 
understood  Maha  Rajah  and  Mr.  Fof»k«  Ulk  in 
this  wsy.  I  aaid  to  myself,  I  am  poor,  don't 
go  into  such  company  ;  and  I  went  to  neither 
of  them  for  two  daya.  I  went  on  thoae  two 
daya  to  pay  viaits;  why  ahould  I  go  on  thia 
business? 

lyiMN  waaMoooaby  Sodder  a  Dean  at  that 


1163] 


15  GEOaCE  III.  Trial  ifJotqA  Fcnnke  end  oiXkri,         [m 


jliflier'-HeWMftlbttMUlMUise;  ii(»lioCtfl- 


Did  you  make  any  objectiona  to  what  filaha 
lUiah  atnick  oat  ofibo  arseef— Ko. 

What  were  the  wordep— 4  rememher,  €te- 
.jneb  Pttfiver  (aad  repeats  sofoe  other  words ;)  I 
.iMBard  it  read  ;  but  do  not  rennember. 

When  did  yon  go  again  to  Mr.  Fowke's?-^ 
The  next  day,  at  nine  in  the  morning,  or  rather 
after. 

Who  was  in  Mr.  Fowke's  room  when  you 
weot  in  ?— Acooor  Monoah  called  me,  and  car- 
ried me  with  htm.  Mr.  Fowke  was  sitting  on 
fais  bed,  with  his  feet  up ;  there  were  two  Beo- 
gallies  and  two  wrilers  standing  behind  me. 

How  long  did  the  two  Bengallics  and  two 
writers  stay  there  ?— As  long  as  Siere  was  good 
conversation  between  Mr.  Fowke  and  me,  I 
Icoow  that  four  men  stood  Uiere ;  when  he  took 
ap  the  buck,  and  I  threw  mysdf  down  on  the 
ground  4  I  then  looked  up,  and  said,  Bear  wit- 
naas;  and  after  that,  1  don't  know  who  went 
er  4»ame ;  I  was  down  on  the  ground  crying. 

When  yon  oaUed  to  bear  witness,  were  the 
two  Bengallies  and  two  writers  in  the  room?** 
I  do  not  know  whether  any  one  was  there;  I 
hardly  saw  myself.  When  Mr.  Fowke  took 
up  the  book,  and  1  sat  on  the  ground,  and  called 
out.  Bear  witness,  I  do  not  know  w Mother  there 
men  a  haodred  or  none :  I  was  distressed  al 
my  own  aituation. 

Did  any  body  say  any  thing  to  you  ? — No. 

Did  any  penon  in  the  rOom  do  any  thing? — 
VVhat  should  they  do? 

When  you  went  into  the  room,  was  the  door 
lasleoed  ?— When  I  went  in,  it  had  been  fas- 
tened ;  when  I  came  out,  it  was  not  fastened; 
when  I  went  away,  it  was  opened. 

Were  there  many  people  about  in  the  re- 
.randa  P— At  that  time  there  were  hut  two  or 
three  people;  it  was  past  noon  ;  they  were  all' 
gone. 

Did  you  offer  to  go  away  when  Mr.  Fowke 
threatened  you?— How  could  I  go,  whhout 
Mr.  Fowke's  learf? 

Did  you  erer  ask  leare?— Why  should  I 
Mk  leave  ?  I  put  my  clothes  round  my  neck, 
and  laid  down. 

Did  any  person  be^des  Mr.  Fowke  threaten 
you?— Young  Mr.  Fowke  aliewed  me  kindness. 

Was  he  in  the  room  then?-^No;  when  1 
came  to  the  stair-caae,  I  saw  yonng  Blr.  Fowke 
and  Rada  Chum.  . 

Are  you  sure  you  had  not  sealed  the  araee 
before  these  threats  ?-*I  did  not.    . 

When  yott  sealed  it,  did  you  sign  it?-^I  do 
not  remember  whether  I  signed  the  arzee  or 
IM :  I  think  not 

Do  you  mean  by  signing,  putting  your  name 
to  it,  or  potting  <  volaab'  to  it  ?*-l  was  at  that 
time  out  of  my  senses;  I  can  any  with  oer- 
taintjT,  that  in  my  remembnnae  I  did  not 
flignit. 

IVaa 


•  The  Rupee  is,  as  a  silrer  coia,  of  eonjjj 
ratively  modem  dfrrency ;  for  then  ^  ^ 
exist  any  specimens  in  tMt  OMtalofadtteiv 
terior  to  the  estMitfbmeat  of  the  Mohssia» 
dan  power  in  India;  of  goM  a  gresiaff 
hate  been  pmcnred  of  far  higher  aau^ 
The  imaginary  nipee  of  Bengal,  am  ^ 
current  rupee^  m  which  the  Cmymy*^ 
eonoto  were  fiKmeriy  kept,  was  nsoiioiU;  n- 
1  luedat8s.andtherealesln,oritoi^' 
DidheltuMkMt  theif-^-Itwrnr  buA  mi-  I  p«rceiit»b^t^tha|itbecliaieiilnvM> 


f«rsatiOB}b«tnotsobad9tbelasL  1km 
not  seen  hua  since,  except  at  the  dnef  juaioi'i 
and  base.    > 

Are  you  sure  yon  did  not  see  him  asiiii  ihs 
day?— Why  shouht  1?  Voong  Mr.  Fo«b 
comforted  me :  I  weot  away  to  my  ovd  beige. 

At  the  timeUie  book  was  taken  up,  wbo  «m 
there  ?«*The  four  men  were  there ;  ki  os 
when  I  was  crying  on  the  ground. 

Did  you  write  on  the  ground  ?-— Yes. 

Did  you  carry  a  pen  and  ink  with  job?* 
There  was  a  sicca  dewat,  pen  and  paper,  rea^j 
opoB  Mr.  Fowke's  bed. 

Do  yon  recollect  what  was  wrote?— Fhii, 
the  name  of  Barwell  was  wrote,  15,000  rapes 
per  year  for  three  years,  46,000  rupeei.  IV 
governor,  in  a  Na«zurans,  15,000  rupen,  ii» 
word  governor  was  not  used,  but  Mr.  Htnioei. 
Hushier  Jung  13,000  rupeea.  Baja  Rijekai- 
lub  7,000  rupees..  Cantoo.fiabM  5,000 n* 
pees.* 

Had  you  evw  Men  thai  furd  before  ?-Nfc 

Have  yoi& since?— No:  it  is  not  afsrd;  ka 
auchapieeeefpaperaatlMa,  [ahewiog  a  ibctf 
of  white  paper.] 

Was  there  any  other  writing  ?—Notbi«g 
more  was  wrote;  what  be.tokl  me,  I  eme; 
nothing  else  was  wrote:  ,  the  words  I  vnle 
Were  «  Rusaao  nedum'  and  *  Dadum.[ 

How  many  times  did  yon  write  tlM« 
words  ?--On  the  first  name  1  wrote  *  Biaa 
nedum,'  I  wrote  one  or  the  other  on  Ibe  in 
names. 

Did  Mr.  Fowke  read  the  fbrd  to  yoa?.-He 
took  it  in  his  hand,  and  naked  me.  Hare  joi, 
for  three  years,  given  15,000  mpecs  a  jnr  a 
Mr.  Barwell?  HedidnetteUmeiwftaBir«ad. 
ing  the  furd.  I  anawered>  Yes,  Sir,  I  Inn 
given  it. 

In  what  language  was  the  ford  inote?-h 
Persian. 

In  whose  hand  did  it  appear  to  be  writtco! 
--I  don't  know ;  the  iettera  appeared  to  h 
RadaChum'a:  1  apeak  from  guess. 

How  came  you  to  say  Yea,  ratber  tbso  Ni. 
to  Mr.  Fowke's  question  ?— He  held  op  a  koek 
to  me,  when  I  refused  to  seal  the  araee ;  lii- 
tendedto'sky  No. 

Did  yon  think  Mr.  Fowke  wooU  strike  fi» 
if  you  did  not  say  Yea?^Wben  ke  ImU  « 
the  book,  upon  my  saying  No  to  bis  dcnre  a 
sealing  the  arzee,  1  ooncetved  he  wooM  hiu 
struck  me  if  I  had  answered  No  to  the  qoeUiM 

put  aa  to  the  fnrd.  ^ 

What  distance  of  time  was  thefo  helvM 


you  ever  threatened  by  Mr.  Fowke 
iMre  than  once  ?*-Not  after  the  other  dispute 
in  the  month  of  Poos. 
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wi«Mt»  The  ^nienl  hat  Mfenrcd  me  to  Mr. 
Fowke ;  Mr.  Fowke  has  mid  ao  and  ao  to  me  ^ 
and  Ibcii;  ha? ing  given  in  tbe  ainall  arsee  to 


roor  ftxioif  yoor  aeal  ta  tbe  anee  Ne.  1»  and 
reur  •igninar  ibe  ford  f— I  eaaool  tell  tbe  DM* 
Dents  or  miniiics  3  but,  as  eaoo  aa  the  anee 
ras  done  with,  Mr.  Fowke  pvednced  the 
nrd. 

Did  an  V  thing  peat,  between  voar  aeaUng  the 
irzee  anil  Mr.  Fewke'a  prodocing  the  find?— 
^o;  nothing  paiaad. 

Did  you  see  the  long  arzee  witneascd  ?*^ 
lid  not  see  it;  it  waa  not  before  me:  Mr. 
?'owke  said,  Be  witncaaea  to  it. 

Were  tlie  two  Triogy  writers  in  the  room 
»Iack  or  white f-^BIack :  1  know  one;  the 
tther  I  do  not. 

Where  was  the  little  arzee  eeakd  P-^In  my 
^wn  house. 

Did  you  seal  any  other  arzee  ?— Two  agfaiost 
3uoga  Oovin  Sing,  in  my  own  house.  1  seal- 
ed no  other  in  Mr.  Powke's  house. 

Was  there  any  body  in  tbe  room  besides 
Hr.  Fowke  and  yourself?— Yes,  there  were 
K>roe  men. 

Do  you  believe  they  were  tbe  same  men 
vho  were  first  in  tbe  room  ? — I  cannot  tell. 
is  soon  as  Mr.  Fowke  told  me  to  go,  I  went. 

Did  you  observe  any  different  people  in  tbe 
•oom,  at  tbe  time  of  your  recollection  ? — How 
lo  1  know  ?  1  went  away  wipiog  my  face. 

Did  anv  body  offer  to  stop  your  going  ont  of 
he  room?— No ;  when  Mr.  l^owke  bidme  go, 
I  went  , 

At  tbe  time  Mr.  Fowke  lifted  up  the  book, 
vhat  position  was  be  in  ? — He  sat  upon  the  bed, 
iritb  bis  feet  hanging  down. 

At  tbe  time  voo  sealed  tbe  large  arzee, 
vhere  waa  it  ? — ^Mr.  Fowke  took  it  from  the 
Md,  near  tbe  pillow ;  and  asked  me  whether 
[  had  given  that  arzee  P  1  said,  Sir,  this  is  not 
in  arzee;  it  is  a  jabob sawaul :  Maba  R^ah, 
laving  taken  a  draught,  has  given  it  for  your 
(atisfaction.  When  I  was  upon  the  ground, 
le  gave  it  into  my  hands,  and  I  sealed  it. 

Did  jou  either  sign  or  seal  the  furd?— 1 
igned  it. 

[Question  repeated.] — I  neither  put  my  seal, 
lor  wrote  my  name.  I  wrote  Russan  nednm 
ind  Dadura.  Whatever  Mr.  Fowke  had  told 
ne,  1  should  have  done. 

Did  Mr.  Fowke  bid  any  body  be  witnesses 
o  tbe  furd  f — I  put  my  duskeet  to  the  furd, 
md  Mr.Towke  bid  me  go. 

When  Mr.  Fowke  gave  you  the  ford,  did  he 
pid  yo«  do  any  thing  with  it  f — He  told  me  to 
vrite  upon  it. 

AfWr  you  bad  wrote  upon  it,  aa  Mr,  Fowke 
Kd  not  understand  Persian,  did  he  deaire  any 
MMly  to  exphiin  it  f — No. 

At  the  time  you  went  to  the  governor,  wh? 
lid  you  carry  an  arzee  diilerent  to  that  which 
roa  aAerwarda  wrote  by  the  governor's  Moon- 
by  ?^-The  general  had  referred  me  to  Mr. 
?o wke  for  enquiry.  M r.  Fowke  ia  an  EngViah* 
nan,  and  I  am  a  poor  farmer :  the  governor  is 
he  roesler  of  tbe  eo«ntrv.  God  kaows  wbe- 
her  he  will  be  angry  with  me  if  I  write  a  long 
irz«?e,  therefore  I  wrote  a  little,  and  aaid  a  great 
leal  by  wocd  of  OMtth.    la  the  littlearzee  waa 


the  goeemory  I  told  htm  every  thing  by  woni 
of  mouth. 

Waa  it  the  small  arzee  that  waa  aealed  an4 
sent  to  Mr.  Fowke,  and  then  earried  to  tbe  go- 
vel-nor  P— When  Maba  Rajah  required  tbe 
arzee  from  me,  tbe  hian  who  bad  been  myp 
Moonaby  was  gone  home.  I  caused  to  be  wrote 
whatever  waa  ia  my  remembrance  by  my  neve 
Moonsby. 

Was  that  the  saiM.  that  was  given  to,  the  g<^ 
vemor  P— Ii  was. 

At  tbe  time  the  barramuts  were  first 


tioned,  by  whom  were  they  mentioneilP— 
When  I  spoke  about  tbe  awestmeats,  Radii 
Chum  first  told  me. 

Did  Rada  Churn  tell  you  to  get  barramuts^ 
or  did  he  tell  you  that  Maba  Rajah  wanted 
them  P— At  that  time  he  told  me  what  I  hav# 
repeated  about  their  coming  to  afaame  ia  £ng» 
land. 

Did  Roy  Rada  Churn  ever  desire  you  to  gei 
barramuts  P — Whenever  I  saw  him,  he  asked 
them  from  me. 

Mention  tbe  particular  time  when. — When* 
ever  people  have  any  business  with  Maba  Ra- 
jah, they  first  apply  to  Rada  Churn  ;  Mah# 
Rajah  is  the  master,  Rada  Churn  the  aon. 


Examined  by  Mr.  Famke. 

Did  Gunga  Covin  Sing  know  that  you  had 
put  the  arzees  against  him  into  mine  or  Rada 
Churn's  hands? — Gunga  Goviawill  tell  you  } 
how  should  I  know  P 

Did  any  body  else  know?— How  should  I 
know  P 

How  could  Gunga  Govia  Sing  be  frightened, 
if  he  did  not  know  it? — ^There  waa  a  conver- 
sation upon  it  between  Gunga  Govin  Sing  aujl 
me. 

Repeat  that  conversation. — I  said  to  Gnnn 
Govtn  8ing,.Pav  me  my  rupees;  if  you  d<| 
not,  Maha  Rajah*s  doors  are  open  for  barra- 
muts f  I  will  go,  and  having  written  a  great 
deal,  will  present  an  arzee  against  you  to  tho 
Maha  Rajah.  Gunga  Govin  Sing  said.  What 
will  be  tbe  effect  of  your  giving  an  arzee  P  at 
last  you  will  be  put  on  your  oath  on  it  in  th« 
English  Durbar.  Do  1  forbid  yon  giving  i^ 
an  arzee?  whatever  balance  ia  due  from  voii 
on  accovnt  of  tbe  revenues,  I  will  impnsoni 
you,  and  set  from  yon ;  or  else  let  Moonsby 
Sudder  O  Deen  come,  we  will  settle  it  among 
ourselves ;  if  not,  and  you  wish  to  be  a  great 
man,  go  and  take  a  false  oath  before  Maha  Ra- 
jah. 1  said.  Give  me  my  dismission,  and  I' 
will  go  to  the  Moonsby,  and  I  and  the  Moon* 
shy  will  come  together.  He  said.  You  are  ai 
liberty  to  go  or  sUv }  wbjr  do  yon  waut  ^^ 
mission  from  me?  get  dismission  from  Mr. 
Cottrell.  ^  The  next  morning  I  caused  the  arzea 
to  be  written. 

Did  you  ever  acquaint  Gunga  Govin  Sing' 
that  you  had  actually  Icwigeil  it?— Every  day 
be  thiyatcaed  me^  and  I  threateaed  him* 
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laaicbed,  and  I  latigrhed.  We  ataid  id  ezpeo> 
taf  ioD  of  the  MooDsby '•  oomiDHf. 

Did  you,  at  any  time,  acknowledfi^e  yoor 
teal  to  be  put  to  the  ipreat  arzee  before  wit- 
nefsfiefl  f^From  that  lime  I  have  complaioed, 
that  Mr.  Fowke  caused  me  to  put  my  aeal  to 
the  arzee  bj  force. 

How  often  did  you  go  to  vtrit  Mr.  Fowke 
senior  before  the  loo^  arzee  was  aeale<l  and 
wilneiMd  P— Altogether  I  went  about  three 
tiroes  to  his  house ;  when  I  came  from  Hough- 
]y,  I  do  not  remember. 

When  was  the  first  time?— Every  thing 
was  from  the  end  of  Chyle  to  the  7tb  of  By- 
aaak» 

Knowing  Mr.  Fowke's  hooseto  beacutcber- 
ry  of  barramuts,  how  came  you  to  go  to  it  P  — 
Maha  Rajah  lold  me  to  go,  and  be  reconciled 
to  him. 

Did  you  ever  tell  any  body  that  yon  had 
given  the  sums  roeotioned  in  the  furd  ?— If  I 
had  given,  1  should  have  told ;  should  I  say  I 
had,  if  I  had  not  ? 

Examined  by  the  Court. 

Was  any  thing  said  about  carrying  the  arzee 
to  council  P-T-Mr.  Fowke  desired  me  to  go ; 
then  [I]  said  to  Roy  Rada  Churn  and  young 
Mr.  Fowke,  As  you  have  caused  me  to  write 
this  arzee  by  force,  and  you  wilt  send  it  to 
council,  having  my  torn  jammah,  I  will  go  to 
the  council  before  it. 

Did  you  ever  desire  of  Mr.  Fowke,  or  Maha 
Rajah,  that  the  arz^  should  not  be  carried  to 
the  council  ? — At  the  time  f  came  out  of  Mr. 
Fowke  senior's  room,  I  said  to  Roy  Rada 
Churn  and  young  Mr.  Fowke,  Give  me  back 
that  arzee  and  furd  which  Mr.  Fowke  has 
caused  me  to  sign,  or  I  will  immediately  go  to 
the  council  and  complain. 

Did  you  ever  ask  Mr.  Fowke  to  return  the 
arzee  P — 1  demanded  it  of  him  the  next  day,  in 
the  room ;  Maha  Rajah  was  there,  Roy  Kada 
Churn,  and  Mr.  Fuwke. 

Did  you  ever  consent  to  have  that  arzee  de- 
livered into  council  P — I  never  did. 

Was  the  pen  English  or  Persian  P— -It  was 
an  Hindostannee  pen  and  a  silver  ink- stand ;  the 
sicca  dewat  and  ink-stand  wer«  both  silver. 

Had  you  any  reason  to  think  that  Mr.  Fowke 
knew  of  your  coming  P — ^The  night  before  the 
draught  of  the  arzee  had  been  wrote  at  Maha 
R^ah*s,  he  sent  to  call  me. 

When  did  he  send  to  call  you  P— In%e  even- 
ing, when  I  was  going  to  get  my  dismission, 
Maha  Rajah  said.  Write  an  arzee,  and  carry  it 
to  Mr.  Fowke ;  Roy  Rada  Chum  will  go  with 

J  on ;   an  hircarrah  of  Rada  Chorn*8  the  next 
ay  called  me  to  go  to  Mr.  Fowke's,  when  1 
was  at  Mr.  CottrelKs. 

Were  the  suma  in  the  furd  in  words  at 
Itngtb,  or  in  figures  P— The  names  were  io 
words ;  th^  sums  in  figures. 

What  sort  of  figures  were  they  wrote  in  P— 
Io  Persian. 

Mr.  Sumner.  I  received  two  arzees  enclosed 
m  this  Iftter,  sigotd,  Joseph  Fowks ;  tt^ether 


with  |wo  EoKlish  translates  of  tiie  srzees.  I 
am  secretary  to  the  reveittie  couuctL  i  t  is  cus- 
tomary to  remove  papers  from  one  office  lo 
another,  when,  they  are  sent  by  misUke.  It 
should  have  been  sent  origioally  lo  my  office. 
Presenting  an  arzee  is  the  mode  of  insiiiuiliDi^ 
an  enquiry;  I  have  known  ceosnres  and  pa- 
nishments  inflicted  by  the  board  in  cooseqiieoes 
of  arzees.     I  have  known  examioed 

both  on  oath  and  without ;  tlie  parties  aecosed 
examined :  I  believe,  1  have  knowo  the  party 
accused  examined  on  oath.  The subiect  cif  the 
arzee  wab  proper  matter  Io  be  eaqoired  into  in 
my  department :  I  allude  to  the  lar|^  arcce. 

Mir.  AurioL  Young  Mr.  Fowke  called  on 
me  one  morning  at  breakfast,  and  i^ev^e  me  s 
letter  addressed  to  the  governor  general  and 
council ;  which,  as  they  were  to  sit  that  mora- 
ing,  I  desired  might  be  delivered  to  th<in. 
That  letter  contained  these  papers.  I  ddtvercd 
them  to  the  council ;  the  governor  general  was 
not^esent.  I  received  no  order  respecting 
them,  till  Mr.  Fowke  had  sent  a  second  letter 
to  the  board,  applying  for  original  papers  be 
had  before  delivered  in.  1  was  then  directt^ 
to  send  these  papers,  excepting  the  Persiu, 
which  was  ordered  to  be  translated,  as  the  ori- 
ginal papers  which  Mr.  Fowke  applied  for  hU 
been  recorded  io  the  revenue  department ;  and 
to  desire  Mr.  Sumner  to  attend  the  board  widi 
all  the  papers  applied  for  by  Mr.  Fowke;  JHr. 
Sumner  accordingly  attended  the  board  ;  and 
received  further  instructions  to  carry  them  to 
Mr.  Fowke,  at  the  chief  justice's  boose. 

Were  the  contents  of  the  arzees  mentiooeii 
in  Mr.  Fowke's  letter  P— No. 

[Mr.  Auriol  says,  the  letter  was  dated  the 
18t)i ;  and  he  received  it  on  the  9(Hh,  the  da3' 
the  parties  were  before  the  chief  justice.] 

Q.  to  Mr,  Sumner,  Jfo  yoo  know  this 
paper  P — A,  1  received  this  paper  the  9d  of 
June,  of  sir  John  Doylv  ;  I  received  it  as  se- 
cretary to  the  revenue  department* 

Sir  Joha  Doyly.  I  believe  thia  to  be  the 
paper  I  sent  to  Mr.  Sumner,  by  order  of  the 
council.  I  received  the  paper  from  the  go- 
vernor, or  one  of  the  secretaries,  and  debvmd 
it  to  Mr.  Sumner. 

QmaulODeen.  This  is  the  true  tf^ca.  U 
is  the  arzee  I  delivered  to  the  governor,  to  de- 
liver to  the  council.  It  was  not  mv  cuslom  (s 
affix  my  seal  to  arzees :  I  did  to  tbose  of  Mr. 
Fowke^s  and  Maha  Rajah  NondoeosBar's.  It 
was  not  my  costom  to  write  my  oame  la 
arzees :  the  Moonshy  wrote  it.  I  sealed  this, 
because  tlie  ffentlemen  deaired  it.  Send  for 
other  aryees  1  have  given  in  to  the  oommhtee, 
and  see  how  many  of  them  have  my  seals  to 
them.  Ask  Mr.  Cattrell  for  my  araees,  and 
see  how  many  of  them  have  my  seals. 

Do  not  you  seal  all  arzees  r— -I  never  pal 
it  on  C.  araees :  but  f  do  ou  darkbaiista  (pr^ 
posals  to  government) 

Why  did  yon  pot  year  seal  Is  yonraraea; 
vis,  tbeanMU  ose  P^If  1  hid  am  pat  »jr  M 
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to  it,  Maha  Rajab  ffoold  sot  hafe  given  credit 
to  it.  I  bate  put  ay  mI  od  the  arseet  of 
Maba  Rajah  aod  Mr.  Powke,  and  on  all  the 
arzeea  in  their  pottiestion. 

Why  did  jfou  pot  yoor  aeal  to  the  arzees 
ai^nst  Gofin  Sins  f-^To  prevent  their  being 
changed,  aa  a  mark.  If  the  ffovemor  teltt  me 
to  put  my  aeal,  I  pot  it.  1  anould  of  my  own 
accord,  to  know  my  own  paper.  Roy  Rada 
Churn  woold  not  have  taken  it  if  it  waa  not 
sealed.  Tliat  I  aenit  to  Yar  Mahomed  waa  not 
sealed  ;  I  did  not  intend  that  abould  be  deli- 
▼ered  ;  therefore  I  did  not  aeal  it ;  (the  large 
arzee)  Mr.  Fowke  deaired  me  to  aeal  it 

Defendant'a  Counsel  shews  him  .a  paper. 

Do  you  know  thia  arzee  P—l  delivered  two 
or  three  anees;  one  from  myself,  the  other 
two  from  the  zemindars.  I  will  tend  for  the 
copy,  and  tell  you  whether  I  delivered  it  dr 
not. 

DooU  you  know  yoor  Moonsby's  band- 
wriUng  ?— No. 

Cao*t  you  write  Persian  P— I  can  read,  but 
not  write  well. 

Did  yoor  Moonshy  ever  write  in  yonr  pre- 
sence?— ^Yes,  always. 

Are  the  seals  to  the  great  and  little  arzee 
yours  P— Yes,  they  are. 

Mr.  Fowke  admits  the  Letter  enclosing  them 
to  be  bis. 

Mr.  WHIism  Chalmers  proves  the  translate 
of  the  arzees  marked  A.  and  B.  idso  of  fiM, 
marked  p. 

The  Gofcmor  General  examined. 

Are  these  arzees  pfconrse'  sent  upontl^e 
consiiltetibnP— I  cannot  say  of  courae;  but 
these  are. 

Are  they  sentP— ;Not  yet;  but  they  sre  to 
besent. 

Q.  to  Mr.  Sumner,  Are  these  arzees  trans- 
mitted to.fioglaadP— They  are  upon  record, 
aod  will  be  aent. 

Mr.  Fowke*s  Letter  read.— Arzees  read. 

Mr.  filUot  explains  bis  aenae  of  the  word 
>  barramut:'  **  An  account  of  the  receipts  of 
mouey  improperly  received,  which  may  be 
either  true  or  hm^  forming  an  accusation,  or 
reflecting  a  disprrace,  on  such  person  by  whom 
the  money  is  said  to  be  received.*' 

Captain  Camae,  A  barramut  is  a  paper  de- 
livered in,  either  before  or  aAer  an  aumeen  is 
displaced ;  when  it  is  delivered  before,  it  is 
meant  to  get  ^im  dbplaced ;  if  after,  to  accuse 
bim  of  money  received  in  bis  office ;  is  offlen 
sxaeecrated ;  it  may  be  either  true  or  false. 

Air.  Red/earn.  An  accusation  thai  may  be 
either  true  or  false. 

Mr.  DucareL    The  same. 

Kendemawaz  sworn* 

Whose  servant  are  yon  P— I  am  Comanl  O 
keen's  Moonshy. 

Do  you  know  Maha  RajakNandocomsr  P*«- 
^es. 

VOL.  XX,  , 


Were  you  ever  at  his  house  P— Yes.  I  was 
never  but  once,  which  was  upon  the  occasion 
of  this  sraee;  I  went  with  Comaul,0  Deen. 
He  went  into  the  Dewaa  Connab :  1  staid 
without  He  aent  for  me;  I  went  and  paid 
aalam  to  Maha  Rajah ;  who  said  to  m«. 
Come,  and  sit  near  me.  When  1  had  sat 
down,  he  jgave  me  pen,  ink,  and  paper ;  and 
bid  me  wrile  out  the  foul  draught  of  an  arzee. 
f  wrote  out  a  foul  draught  according  U»  what 
he  told  me.  When  1  had  #rote  out  the  foiil 
draught,  he  took  it  into  his  hands,  and  then 
looked  at  it,  and  gave  it  to  Doman  Sio^; 
whose  name  I  was  not  then  acquainted  with, 
but  have  since  l^smt  It,  and  told  him  to  copy 
it  over  on  another  paper. '  When  Doroan  S'rn^ 
had  «^rote  it  over,  Maha  Rajah,  having  alterd 
it  wherever  he  saw  a  smalt'dtfierence,  told  trie 
to  write  it  out  fair.  Then  Comaul  O  Deeu 
said,  1  have  the  disorder  of  the  piles,  and  a 
^ain  in  nby  MIy,  let  me  go  away ;  my  Mood* 
shy  will  stay,  aod  write  out  the  arzee  accord- 
ing to  yodr  instructions*  C.  O  Deen  then 
said  to  me,  I  am  going  home,  do  you  stay  and 
Write' out  the  arzee  according  to  Maha  Rajah's 
instructions.  He  went  away  ;  I  staid  till  abo6t 
a  par  and  > .  half  of  the  nizbt ;  Italia  Rajah 
was  sittint^,  and  I  was  sitting  wrttiog  the  arzee. 
When  I  had  wrote  it  fair,  I  gave  it  into  Maha 
Rajah's  handa.  Maha  Rajali,  having  read  Un 
or  twelve  lines  of'it,  said,  This  is  the  fair  copy 
of  the  srzee  I  bid  you  write  ;  it  is  very  wdi. 
He  said  to  Yar  Mahomed,  Go  with  the  Mooti- 
shy,  and  get  Comaul  O  Deen  to  seal  ihe  arzee. 
We  then  went  both'  together  to  ComabI  O 
Deen*a  house.  He  Waa  sitting  smoking  his 
hooka.  Ysr  Mahomed  salamed :  1  likewise 
went  and  aat  down."  Yat*  Mahomed  sat  nekr 
C.  O  Deen  ;  I  at  a  distance.  Yar  Mahomed 
said,  Maha  Rijah' has  sent  thia  arze^  to  you; 
having  considered  of  it,  put  your  ae'Sal  to  It. 
Cdroaul  O  Deen;  having  readmit,  said,  Th^re  ia 
no  agreiement  betw^  Msha  Rajah  and  i6e. 
for  putting  my  seal  to  Hi  "  If  I' should  put  tAy 
seal  to  the  arzee!  now,  and  should  be  called  oa 
td  proi^e  the  dircutmrtancea  il^  it,  I  shall  not  be 
able  to  prove  it.  I  will  by  no  means  put  my 
seal  to  It :  wh'itevier  I  hive'  wrote,  I  wrote  to 
pfease  Maha  Riyah.  Yar  Mahomed  then  ah- 
swjered,  Maha  Rajah  is  the  master,  he  hte 
sent  to  Tou ;  you  may  either  put  your  seal  on 
it  or  not,  as  you  please.  During  the  conversk- 
tion,  Comaul  O  Dten  gave  him  his  hooka  lo 
smoke,'  and  he  soon  went  awat. 

How  long  have  Sfofa  -known  Mr.  FowkeP-rl 
have  known  him  only  since  the  disputes.  'I 
never  went  to  'Mr.  Fo#ke*s  except*  the  day  of 
th^  dispute,  when  I  went  with  Comaul  O 
Deen.   *^  "    ' 

Relate  what  passed.— Comsul  O  Deen  went 
up  stairs.  I  steid  below.  In  about  tibree^  br 
four  gnrries  JIfr.  Fowke  came  down,  and  be* 
hind  nim  Mftha  Rajah,  and  then  Conupl  O 
Deen.  i  don't  exactiy  Gk  the  nuaiber  of  gor« 
ries. 

'  When  did  this  happen  P-^It  was  next  day 
after  the  arxee  was  brooght  to  Coniaul  O  De^n. 

4  P  •.'•..'* 
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Kr.  Fowke  and  Maba  Uajph  got  into  their  |»- 
fanquins.  Comaul  O  Deen  stoofl  /opposite 
Haha  Rajab,  and  said  to  him,.  For  God's  ulce, 
-give  me  back  that  false  paper  of  barramuU, 
which  you  have  forcibly  caused  me  to  write. 
I  caonot  prove  what  is  wrote  in  those  papers 
against  the  gentlemen.  He  then  called  out 
Duoy  on  the  gentlemen  of  the  Aiidaulet.  He 
said,  his  life  and  honour  will  be  affected  by 
this.  Maha  Rajah  gave  no  answer.  Comaul 
O  Deen  then  took  the  oolUrof  bisjammah, 
and  went  to  go  into  bis  palanquin.  Then  Yar 
Mahomed,  Net  too  Sing,  and  others,  took  bold 
of  Comaul 's  bands,  and  said,  Where  are  you 
going?  He  then  got  bis  hand  away  from 
theirs,  and  got  into  his  palanquin.  When  be 
got  out  of  the  lane  which  leads  to  Mr.  Fowke's, 
a  hircarrab  went  and  stopt  his  sawarry,  and 
said,  Where  are  ^ou  goin^  ?  come  back.  And 
tbey  kept  disputing  m  this  manner,  till  they 

S^tto  the  Bitab  Coonab  of  Rajah  RajebuUob. 
e  then  got  rid  of  them,  and  went  along  the 
high  road. 

Were  you  ever  examined  concerning  this  be- 
fore P— I  was ;  at  the  Chief  Justice's,  and 
once  before  the  Audaulet 

Do  you  know  Goolanm  Hussin  P — Yes. 

Bo  you  know  whose  servants  tbey  were  that 
atont  Comaul  O  Deen  ?— They  belonged  either 
to  Maba  Rajah  or  Mr.  Fowke. 

Do  vou  know  whose  servants  Yar  Mahomed 
and  Nettoo  Sing  are  P— Tbey  are  servants  to 
Maha  Rajah. 

Did  .Comaul  O  Deen  make  any  objections  to 
the  alterations  hi  the  arzee  made  by  Maba  Ra- 
jah P^No,  be  said  nothing.  He  went  away 
while  the  fair  copy  was  writing. 

Did  Comaul  understand  the  contents  of  it, 
after  the  alteration  P— 1  do  not  know  whether 
he  did  or  not 

What  time  of  the  day  was  it,  when  yon 
went  with  Comaul  O  Deen  to  Mr.  Fowke's  P— 
It  was  about  a  par  and  a  half  of  the  day. 

How  long  did  you  stay  there  P— I  cannot 
jpxactly  tell ;  it  might  be  about  three  or  four 
gurries. 

Did  you  hear  any  noise  up  stairs,  at  Mr. 
Fowke's  P»-How  should  I  hear  any  noise  in 
the  upper  apartments  P  I  was  down  belovy. 

I^Mr.  Farrer  produces  a  paper,  and  asks  whose 
writing  it  is  Fj-^Mine.  1  wrote  it  in  Coroaol's 
presence.     It  is  a  p^per  abont  the  Audaulet. 

Who  did  you  give  it  to  ?— I  gave  it  to  Co- 
maul O  Deen  ;  he  is  my  master.  I  gave  it 
into  his  hands.. 

Q»  to  Comaul  O  Deen,  Do  you  know  this 
paper  P—^.  Yes.  I  gave  it  to  Roy  Rada 
Churn ;  it  is  a  dork.  Rada  Chum  said)  it 
would  have  no  effect ;  and  therefore  it  was  not 
•ealeiK 

Kewdema»ai*%  examination  continued. 

Is  that  Comaul  O  Deen's  seal  on  the  arzee  P 
—It  js. 

Did  vou  see  Comaul  O  Deen  afterwards  P— 
When  he  bad  gone/rom  the  cutcherry  to  bit 
•WB  koiise,  1  did  not  see  bim. 


When  you  were  before  the  justices,  were  jn 
asked^  whether  yon  bad  been  at  Mr.  Fowkrif 
—  I  was  not  askfd  as  to  my  being  at  Mr. 
Fowke'si  before  the  chief  justice. 

Where  did  you  go  after  you  left  Mr. 
Fowke's  P— I  went  with  Comaul's  palsoquii 
on  foot,  to  Rajah  RajebuUub. 

Hussein  AUi  examined. 

Whose  servant  are  you  P — 1  am  Coaniiuti 
Comaul  O  Deen. 

Do  you  know  Yar  Mahomed  and  Kev(ie^ 
nawazr— Yes. 

Did  you  ever  see  them  at  Comaul  0  Dea'i 
house  P— Yes. 

Relate  what  passed. — It  waa  abont  one  pv 
of  the  night  when  Yar  Mahomed  and  Kev* 
demawaz  came  to  Comaul  O  Deeti'shogs. 
I  don't  remember  the  day  ;  it  may  be  a  nMotk 
or  a  month  and  a  half  ago.  Two  or  dittt 
days  before  tbe  disputes,  I  met  Rewdemtviz 
on  the  stair-case.  He  said,  Comaul  0  Dceo'a 
going  to  aeal  a  paper ;  de  you  bring  the  nca 
dewat,  and  tbe  box  where  tbe  seal  ii.  I 
brought  them.  I  did  not  carry  them  iototk 
room  where  they  were :  I  gare  them  botb  to 
Hottoo.  He  took  them,  and  stood  with  tbca 
on  the  stair-case.  1  told  him,  When  tbej  oB 
for  them,  do  yon  give  them.  I  went  iD  wbm 
Comaul  was  silting,  and  saw  Yar  Mibooed 
sitting  near  bim,  and  Kewdemawas  it  a  dit- 
tance.  Abont  a  quarter  of  a  gnrry,  or  not  lo 
much,  Yar  Maliomed  went  away.  Tbn  I 
went  out,  and  said  to  Huttoo,  Perbspf  tbe  bs- 
ainess  for  which  these  things  were  waflled  will 
net  be  done;  let  us  take  them  away  mus. 
I  took  them ;  and  put  them  in  tbe  Toska 
Konnah. 

Did  Comaul  O  Deen  call  for  the  seal  wbile 
Yar  Mahomed  staid  P — No.   • 

Did,  he  seal  the  arzee  ? — No. 

If  be  had  done  it,  should  yon  have  lerait- 
— 1  must  have  seen  it;  the  seal  was  io  dj 
possession. 

Were  yoo  ever  at  Mr.  Fowka^a  with  Coawl 
O  Deen  P— Yes,  1  was  there  the  day  of  Ibeilif 
potes ;  it  waa  three  or  fonr  days,  I  cimit 
exactly  tell  which,  after  that  I  was  at  Mr. 
Fowke's.  - 

Relate  what  paased.—I  do  not  know  wbit 
passed  above  stairs.  At  tbe  door  way,  first  Mr. 
Fowke  came  out,  and  got  into  bit  paiaoqaia; 
then  Maba  Rajah  came  out,  and  got  iota  w 
palanquin.  Then  Comaul  O  Deen,  addrevaf 
himself  to  Maha  Raj[ab,  said,  I  canoot  pf< 
the  false  Barramuts  you  have  made  me  wrrte 
out:  this  is  very  bad  business,  and  1  ^^ 
ruined ;  get  me  tbe  papers  badL  from  Mr. 
Fowke.  Maha  Rajah  gave  bim  no  ansver. 
Then  be  began  to  tear  hia  jamma,  and  call  oi< 
Duoy  on  tbe  king,  the  company,  and  audio* 
let;  and  said,  See,  tbey  have  auaed  m^ 
write  this  paper  forcibly.  When  he  «tt€«pW 
to  get  into  bis  palanquin,  Yar  Mabomed  aa^ 
Nettoo  SinfiT  heW  his  hands.  They  are  serjwjj 
to  Maha  Rajah  Nundocomar.  Comaul  ODe» 
disengaged  himaelf  from  them» uAgoiiaiam 
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wlanqaiD.  Af  be  went  oot  of  the  lane  to  eotjae 
m  the  great  road,  two  hircarrabs  stopt  the 
lalanqoio,   and  said,  You  tnust  come  back. 


le  went  on  in  bis  palanqaio.    I  left  him :  I     palanquin.    The  bircarrah  ran  up,  and  took 


collar  torn.  Tbere  was  one  bircarrah  running 
by  C.'OI>een,  and  cryine,  C  O  Deen,  atop 
yoar  palanquin:    C.  O  Deen  did  not  stop  bis 


lad  business  in  the  Bazar.  I  could  not  go  so 
ast  I  saw  as  far  as  Rajah  Rajebulhib's  Hisb 
i^onnab. 

Do  you  know  whose  hircarrabs  they  were  f 
—They  came  oot  of  Mr.  Powke's  bouse.  1  do 
lot  know  who  they  belonged  to. 

Croti-Examination, 
'  HaT8  you  charge  of  Comaul  O'Deen's  seal? 
••-The  seal  is  always  m  my  possession.  Wheu 
[)omaul  goes  oot,  or  to  the  Durbar,  he  pots  his 
imall  seal  open  his  finger,  and  a  bundle  of 
papers  into  bia  eummerband,  When  he  conMs 
liome,  be  pulls  off  bis  deaths,  and  puts  the 
ring  into  the  small  box  again  ;  and  that  box  ia 
ander  my  care.  W  batever  be  has  is  under  my 
care. 

lit  what  laognagt  did  Comaul  O  Deen  ad- 
Aresa  Haha  Raiah,  when  getting  into  bis  pa* 
laaquin  at  Mr.  Fowke's  ?--In  Moors.  Whai  I 
heard,  1  remember.  1  was  about  two  yards 
distant  wbeo  bespoke  to  Maha  R^ah. 

Did  you  tell  any  body  what  paMed  f— I  toM 
it  to  the  grand  jury ;  .to  no  one  else. 

Did  you  not  mentieii  it  to  Mr.  Durham  P— I 
donH  remember  that  1  did.  Comaul  O  Deen 
aaked  me,  You  was  tliere,  did  you  hear  what 
past  ?  1  aaid,  Yes,  I  was  there,  and  beard  it. 
He  wrote  out  a  paper  of  wliat  past^  and  I  wit* 
nessed  it.  Comaul  satd»  I  have  wrote  down 
what  passed ;  do  you  witness  it.  i  witnessed  it. 

Did  your'   '    '  •^-''-  - 
Idid 
.  In  what  language  waa  it  wrote  ? — InFeraian» 

Do  you  underatand  Persian  ?— Yea. 

What  were  the  contents  of  this  paper  P— He 
first  wrote  and  prepared  the  paper,  in  which 
waa  written,  **  Let  those  who  are  BTossulmen 
upon  tbcit  oath  of  God  and  ProphetSi  and  those 
that  are  Geatooa  on  their  oath  and  Water  of 
the  Ganges,  and  their  4;oiiaoieoce,  if  tbey  know 
any  thjog  of  this  paper,  .let  them  witneaa  it.'* 
He  first  wrote  it,  and  then  shewed  it  tome  and 
others. 

Q:  to  Mr,  Elliot,  Is  it  customary  to  draw 
out  such  papers  f — A.  It  is.  I  scarce  ever 
knew  a  cause  in  a  country  court,  in  which  a 
surulhal*  was  not  produced  on  one  aide  or  the 
other. 

Keemageet  examined. 

Do  you  know  C.  O  Deen  ?— Yes. 

Do  you  know  Mr.  Fowke  f — Yes. 

Were  yoU  e?er  at  Mr.  Fowke's  house  with 
C.  O  Deen  ?-^No,  never.  I  never  saw  C.  O 
Deen  near  Mr.  Fowke^a 

Relate  what  vou  know  respecting  a  fray 
which  you  saw,  oetween  Comaul  O  Deen  and 
others,  in  the  street.— I  was  going  on  the  road 
near  the  Hisb  Conoab  of  Rajah  I&jebuUub ;  I 
saw  Comaul  O  Deen  in  bis  palanquin,  with  bis 


you  read  it  belbre  you  witnessed  it  P*- 
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the  statement  of 
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hold  of  it ;  and  ba»^lg  taken  hold'  of  it,  said, 
Where  are  you  going?  Maha  Rajah  calls,  and 
the  gentlemen  call  you.  Comaul  O  Deen 
caHed  out  Duoy  on  the  king,  council,  aodau* 
let,  and  governor ;  they  have  uken  a  writing 
from  me  by  force,  and  now  they  send  a  bir- 
carrah to  make  a  disturbance.  Having  said 
this,  and  disengaged  himself  from  the  bircar- 
rah; he  went  on. 

Do  you  know  whose  bircarrah  be  waa  P-« 
What  do  I  know  of  the  bircarrah  P 

Mahomed  Ghost  Newaz  examined* 
Whose  servant  are  you  ?— Nobody's, 
Do  you  know  Comaul  O  Deen  ?— Vea. 
Do  you  know  Ml-.  Fowke?— Yes. 
Did  you  ever  see  C.  O  Deen  at  Mr.  Fowke^i 
house?— Yes,  I  saw  him  tbere  tbe  day  of  the 
quarrel ;  it  is  about  three  months  afro. 

What  past  there  ?— First  Mr.  Fowke  came 
out,  aAer  him  Maha  Rajah.  I  was  standing 
below.  Behind  Maba  Rajah  was  C.  O  Deen. 
When  C.  O  Deen  came  out,  be  addressed  him- 
self to  Maha  Rajah,  and  said,  Those  false  papera 
of  barramuts  you  have  cau&ed  me  to  w  rite  give 
me  back  again  ;  I  am  a  poor  roan,  I  cannot  do 
this  business,  it  will  rum  me.  Maba  Rajah 
gave  no  answer.  C.  O  Deen  got  in  tu  His  pa- 
lanquin, and  tore  tbe  collar  of  his  jammah,  and 
cried  out  Duoy  of  the  Audsuiet :  when  two 
men  laid  bold  of  his  bands,  and  stopt  him.  Ha 
did  oot  mind  them.  They  vtent  on  disputing, 
as  far  as  Rajah  Rajebullub's  Hisb  Connab.. 
As  they  were  going  there,  a  bircarrah  from 
some  disUnce  behind,  cryed  out,  Bring  back  the 
palanquin.  He  came  up,  and  seized  tb* 
bearem,  and  stopt  the  palanquin;  and  said». 
Come  back.  Comaul  O  Deen  then  called  out 
Duoy  of  the  Council  and  Audaulet,  and  got 
away.    Where  be  went,  I  do  not  know. 

Crou  -  Examination^ 
■  Whose  aervantdid  you  say  you  wereP— 1  am* 
a  student ;  employ  my  time  in  reading ;   am 
nobody's  servant.    1  never  was  a  servant. 

How  long  have  you  lived  in  Calcutta?— It 
is  about  eight  or  nine  months  since  [  came  to* 
Calcutta. 

Where  do  yen  live  P— I  live  in  the  Mulches 
Bazar,  in  a  place  I  have  hired  of  my  own.  I 
give         rupees^  six  annas,  per  month  for  it. 

Do  yoo  know  Moonshy  Sudder  O  Deen  P— I 
have  heard  of  bis  name.  I  do  not  go  back- 
wards and  forwards  to  him.  He  sometiraea^ 
gees  to  the  Durbar;  I  go  to  the  Durbar :  I 
have  seen  him  going  tbere  in  his  palanquin.  I 
never  apoke  to  him.  He  never  sent  any  of 
bia  people  to  me.  As  1  kuow  the  naibe  of 
Moonshy  Sudder  O  Deen,  1  do  that  of  Comaul 
ODeen. 

Did  you  stop  when  you  heard  Comaul  O 
Deen  cry  out  Duoy  ?— Yea.  He  called  to  tbe 
people  to  be  witness. 

Did  any  conversatioD  pass  between  you  aad 


1 175]  15  GEO^G^  ITi.  Trial  o/Jok^  fdiSkedM  iHiUrf, 

Coinaul  0  Deen?— t  Jid  not  speak  to  bim  db 


tlie  day  of  the  dispute,  or^sii^ce. 

Have  nut  you  sif^oed  a  paper  ? — No.  ., 
Have  you  not  siloed  i|  sufuthal  ?— -No. 
C.  O  Deen,  when  he  ciilted  put  Bnoy^  said. 
You  will  all  be  called  on  at  the  Audaulei.  % 
received  a  summoas  ip  appear  here  ^  a  peon 
gave  it  me,  and  to  five  .others.  I  never  told 
anv  body  noy  name^  or  ,where  I  livecf. 

.Where  were  you»  wfien  the  summons  Was 
given  you  ?;— At  my  ovi^n  house.       f.       ; 

When  did  you  first  see  Comanl  O  Deen  P — 
When  be  began  to  cry  oat  Duoiy. 

Beiitg  shewn  the  paper  called  the  turatbal, 
mnd  asked.  If  his  name  is  to  it  in  bis  own  hand, 
lie  says,  Yes,  and  calls  it  a  Dewan  Putny.  At 
last  he  said  it  was  a  surntbal.  Then  be 
called  it  a  Rectdaad,  and  said,  If  you  had  asked 
me  if  J  had  signed  a«Recidaad,  or  any  paper 
Gonceroing  this  business,  I  should  have  an- 
swered I  had.  Being  asked,  If  the  paper 
which  he  calls  a  Recidaad  is  not  a  paper,  he 
says  it  is. 

Kewder  Newaz  re-examined. 

Do  Tou  know  the  last  witness?— -I  certainly 
do.  lie  is  my  own  brother.  He  is  a  witness 
to  what  passeil  in  the  dispute  with  Comadl  O 
Deen  at  Mr.  Fowke's  house. 

Are  you  own  brothers? — We  had  the  same 
father  and  mother ;  look  at  his  face  and  mine, 
ye  are  like ;  but  he  is  a  fool,  and  has  denied 
it  through  fear.  He  knows  nothing:  of  business, 
mnd  never  did  any  in  his  life.  I  am  forced  to 
give  him  victuals  and  clothes.  I  was  a  servant 
of  Comaul  O  Deen's  at  Calcutta ;  he  came  to 
ne ;  he  was  present  with  nae  when  the  dispute 
happened ;  Shake  Mahomed,  Hussein  Ally, 
Mahomed  Gose  Newaz,  Musbnrer  Rahmaun, 
and  Keemageet  were  there  likewise.  At  the 
time  of  my  father  and  mother  I  maintained 
liim  ;  and  if  out  of  six  brothers  one  happens  to 
be  sensible,  would  he  not  maintain  the  others? 
My  brother  knows  Comaol  O  Deen  through 
my  means.  He  lives  ^ith  me  in  my  apart- 
ilieots  at  Comaol  O  Deen's  house.  He  is  a 
man :  if  he  has  made  himself  v^itoess  upon  any 
business,  he  understands  it ;  why  should  he  not 
know  truth  &om  falsehood  f 

Q.from  Mr.  'Farter,  Whether  yon  bid  your 
brother  go  to  Mr.  FoM^ke's  house  thatilay  ?  or 
whether  any  body  else  to  your  knowledge  bid 
bim  go?— j4.  Nobody  bid  him  ^f^.  He  went 
of  his  own  .accord.  Hossem  Alii  and  1  are 
Comanl  O  Deen's  servants.  We  went  by  bis 
directions. 

Is  it  customary  for  you.  to  go  with  C.  O 
Deen  ?— Wherever  he  carries  me  with  him, 
lgo.» 

Butmn  Alii  re-examined. 

Do  you  know  Mahomed  Gose  NewazP— Yes. 
Bis  brother  aud  he  live  with  me  in  Comaul  O 
Deen's  house.  He  was  with  us  at  the  time  of 
the  dispute  at  Mr.  Fowke's  house. 

Is  he  a  sensible  man,  or  a  fool  ? — He  is  not 
a  sensible  man,  and  yet  not  quite  an  ideot. 


•     [IITC 

Is  he  spct^  an  T^iC  ^  pot  i»  Imow]  bis  bro- 
ther P^l^o,  T  tdink  not.  Ifta  waiisifeirmikl 
runabout  nailed.  , 

Does  h^  smoke  Itai^a;  ?— l^fot  tM  1  kaow. 
^  la  he  ipore  sofipbte  al  one  time  than  an- 
other P — Yes.  But  i  never  saw  him  in  audi  a 
stale  as  not  to  know  his  own  Iwo^r :  onr  not  to 
kopW  who  is  liis  bru'ther,  if  the  quieaCioa  is 
asxed  him. 


AlusAtfrcr  'Rhamaxm 
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Do  you  know  Comanl  O 
Fowke?— I  know  them  both. 

Were  yon  ever,  at  Mr.  Fowke's 
Deen  was  there  P— I  was.    It  maj 
two  months  or  two  months  and  a  half « 

Relate  what  you  fiaw.i— 1 
the  door,  aad  saw  Mr.  Fowke»^  Maba 
Nuodoeomar,  and  Comaul  O  D.eca  \ 
Comaul  O  Deen  said  to  Maha  Rajab^  Give  asa 
btek  that  paper  whi^h  you  have  fopc&faly  caaied 
me  to  write.  1  have  never  given  nMiaej,  «r 
caused  any  to  be  given  to  any  body.  1 
nothing  of  the  contents  of  the  paper; 
it  me  back  again.  Then  Comaul  O  Dcee 
called  Duoy  upon  the  governor  and  geoifevea 
of  the  council,  and  said,  Give  nae  back  the 
paper.  When  tbev  did  not  give  bim  baefc  Ibe 
paper,  be  tore  his  clothes,  the  cellar  of  bts  jass- 
maht  and  made  a  great  piece  ef  work :  aad 
called  out  to  Geotoos  and  Muasnimes  ta  biar 
witness.  H  e  ^^  into  bis  o  wa  palan^ia  asMi  weal 
away,  A  hircarrah  ran  after  the  palaaqaia, 
took  hold  of  it,  and  said,  Maba^Ka>b  aad  Mr. 
Fowke  call  you ;  you  moat  eome  back,  C  O 
Deen.  C.  O  Deen  went  towards  the  gavcAsr's 
bouke,  4nd  I  went  by  the  court-boiMe  ta  *y 
own  bouse, 

Cr6i^FMimin(&.wk, 

Who  bid  you  go  to  Mr.  Fewbe*8  tbaf  saen- 
iagP-^&Noebody's  vaked.  I  am  jvakeel  ef 
Fyaullafa  Issalam  of  Baugba«  it  ie  my  basi- 
ness  tb  go  to  every  body's  darbar.  I  dii  ait  go 
partienlarly  to  his. 
.  Did  you  sign  the  soruthal  P-*-^l 
the  suruthal,  and  signed  it  in  the 
of  thaidity.  Idid  not  see  theooratbal  in  hia 
hand  at  the  time  (le  cried  Duoy. 

\Vkat  time  of  the  day  wfs  itP«— 1  canaoteK« 
actly  tell  what  hput  of  the  day  it  waa  ;  but 
believe  there  was  three  or  four  gurries  of  tl^ 
day  remaining.  When  the  diwiMte  bsppcocd, 
there  were  about  six  gurries  of  the  day  advaae- 
ed.  I  signed  the  suruthaf  at  my  own  .bob^. 
Comaul  O  Deen  brought  it  to  me  bimself,  dr- 
ried  me  to  read  and  ligu  it,  and  went  away. 

Moonshy  Sudder  O  Deen  exaihroed. 

Do  you  know  Comaul  O  Deen  P — Yes.  I 
have  known  him  more  or  lesa  than  SO  years ; 
there  is  n  friendship  between  us. 

Did  he  ever  tell  you  any  thing  about  arxees  P 
— One  day  in  the  month  of  Bysaak,  Comanl  O 
Deeh  told  me  so  mucti  on  the  busiaesa  of  the 
Tecka  Collaries,  that  the  dispute  which  waa 
before ;  Maha  Rajah  wants  me  to  write  aa  ar^ 
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;ee,  ancf  tbai  ttiere  may  lie  sbch  a  mtknm^mA 
a  that  arzee  by  Which  U^e  OoTernor  and  Jar. 
Fobo  Graham  may  get  a  bad  name :  be  Irtw  de- 
ired  me  to  write  it;  but  I  will  not  do  it ;  and 
[  will  not  bring  ao  bad  a  name  dpou  myself: 
^ou  are  my  friend,  aiid  therefore  I  have  com- 
Duoicated  it  to  you.  This  was  in  the  night, 
ipon  the  business  of  arzees,  be  told  me  so 
nacb. 

What  tiinewas  that  to  BysaakP— ft  v^as 
fither  the  third  or  fourtb,  I  do  not  remem- 
>er.  Tbat  waa  ^1  that  passed  open  the 
^rzees.  When  one  friend  goea  to  riait  i^nother, 
bey  talk  of  various  aubjects ;  if  you  mention 
tny  particular  subject,  1  will  tell.  Again,  there 
vas  a  conversation  on  tlie  eighth  Bysaak; 
hare  were  four  gurries  of  the  day  remaining. 
>omau]  Q  Deen  came  to  ^e,  ano  said,  I  have 
«en  at  Mr.  Fowke's  boose,  to  get  back  the  ar- 
:ees  which  I  gave  against  Ganga  Oovin  Sing. 
le  has  not  given  me  back  tbe  arzees.  He  has 
laused  me  fo  put  my  seal  by  force  to  an  arzee 
•0  tbe  business  of  the  tecka  coltaries,  and  be 
las  made  me  sign  a  fiird  ;  but  afterwards  I  told 
lim,  Do  not  do  so.  When  I  became  m^  own 
oaster,  I  said,  Sir,  do  not  do  so.  Then  Mr. 
^owke  said.  Do  not  be  in  a  hurry,  Maha  Ra- 
ah  will  be  here  to-morrow,  and  theu  we  will 
ettte  it,  don't  make  a  distujrbaiice.    (Comaul) 


A.fi,iW^ 
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wriie  tb4)  didafes  of  bli  ofwn  bea'rt ;  a!tad  in  tIM 
night  Maha  Rajab  sent  it  by  Yar  MahomeU 
for  the  purpose  of  ^getting  my  seal  upon  it.  I 
told  faim,  There  was  no  agreement  betweeit 
Maha  Rajah  and  me  that  I  should  put  a  seal 
to  it.  I  did  not  pot  a  seal  td  it.  Tar  Mahomed 
v^eskt  back  again  upon  that  business.  Mr. 
Fo^ke  has  to-day  forced  me  to  put  my  beal; 
and  tmfaed  tip  a  book  to  strike  nie,  and  waa 
very  angry  with  me';  fbr  Which  reason  [  seal* 
id  It,  and  gave  it  td.him.  He  took  out  a  furd: 
in  wbkb  was  wrote  tbe  ni^mek  of  Mr.  Barwel)^ 
tbe  Governor,  Mr.  Yansittart,  Cantoo  Baboo; 
Rajah  Rajebullub ;  the^  niimes,  and  certaiil 
sums,  were  wrote  in  the  furd,  and  desired  me 
to  put  my  duskut  td  it.'*  I  asked  him  what 
duskut  k«r  be  hkd  put  upon  it :  Comanl  O 
Deen  said,  In  some  placet  I  wrote  Rossan  nel 
dum,  and  oUiers  Dadum.  And  be  told  me  a 
great  deal  about  his  being  id  a  great  measUri 
senseless. 


am  now  going  to  Maha  Rajah's,  if  he  iHli 
irocure  me  back  my  arzees  and  papers  very 
rell ;  and  ifnoi,  to-morrow  I  will  make  a  dis- 
arbance ;  or,  1  will  destroy  myself.  Yon  are 
oy  friend,  acquaint  Mr.  Barwell  and  Mr.  Yan* 
ittart  with  it.  Having  said  this,  he  said,  1  adi 
tnmediately  going  to  Maha  Raiab.  I  will 
ome  back  again  at  nigbt,  and  tell  you  all  tbe 
articulars.  n  e  went  away.  B e  catoe  back  at 
ight.  1  speak  from  guess,  it  might  be  about 
ive  or  six  gurries  after  the  nigbt.  ^  There  was 
ilia  conversation  between  us :  seeming  pleased, 
>e  said,  **  Maha  R^ah  will  give  me  back  tbe 
rzee  and  all  the  papers ;  be  has  told  me  to  come 
>•  morrow.  Do  yon  now  hear  all  the  particn- 
irs :  the  arzees  which  I  gave  against  Gonga 
Sovin  Sine,  and  deposit^  with  Roy  Rada 
/hum,  wftb  tbe  knowledge  of  Maha  Rajah, 
pon  this  condition  Moonsby  Sodder  O  Deen 
i  gone ;  if  my  dispute  with  him  can  be  settled, 

will  take  back,  and  I  am  to  give  him  d,000 
dpees:  4,000  rupees  to  Manit  Rajab,  and 
,000  rupees  to  Rada  Churn.    Two  days  ago 

desired  Maha  Rajah  to  give  them  back  again, 
ut  Mr.  Fowke  says,  Writo  ont  an  arzee  on 
le  business  of  the  tecka  collaries,  and  then 
ou'U  get  back  your  arzees  against  Gunga 
;ovin  Sing.  I  (C.  O  Deen)  said,  Maha  Rajah, 
ow  can  I  write  this?  Maha  Rajah  said.  It 
oes  not  signify ;  do  you  one  thing ;  do  you 
rrite  on  one  subject ;  having  sheirn  it  to  Mr. 
'owke,  that  story  of  yours  Aall  be  torn ;  end 
ou  will  receive  back  the  arzees  against  Gonga 
lovin  Sing  that  are  with  Mr.  Fowke.    I  saul, 

have  tbe  disorder  of  tbe  piles,  and  a  pain  in 
ly  belly ;  I  will  go  ;  my  moonshy  will  re- 
lain,  and  will  write  it.  I  went;  my  moonshy 
aid.    Maba  Ri^  €aiiied  tb«  mooolby  to 


GunntMsil  Don,  being  asked  as  to  the  dif- 
ferenoe  between  Duskut  and  Duskut  j&ier ; 
says,  *•  Duskot  generally  among  great  men  to 
inferiors  means  a  mark  of  aothentication,  with^ 
ovt  a  name.'* 

Moonshy  Sadder  O  Deen.  It  may  be  either 
a  signtttg  or  a  aintfle  letter ;  or^anjr  mark  they 
cbuse  to  make;  tbe  same  from  an  inferior  to  a 
•uperidr,  as  from  a  soperior  to  an  inferior. 

Are  tbe  two  Persian  words  mentioaied  hf 
Comaul  O  Deen  a  duskut  P— Yes.  f'or  which 
reason  1  asked  him  what  doskut  he  had  pOt  t^  ' 
it ;  And  undoubtedly  I  thought  when  he  told 
me  what  it  was  be  had  put,  1  thought  it  a  d'ds- 
knt.  •«  After  having  wrote  them,  I  (C.  O  D^en) 
made  a  disturbance.  AH  this  I  told  to  Nubdo- 
oomar;  who  said.  To-morrow  you  shctll  gel 
bade  again  all  your  pa|iers  and  arzees." 

Sudder  0  Deen  cross-examined. 

Were  you  at  Comaul  O  Deen's  last  nigbt  f 
—I  neither  saw  him  nor  beard  from  him. 

HAve  you  heard  what  evidence  he  srave  ? — 
It  is  tbe  OQstom  btoe  for  persons  to  talk  aboui 
what  nasses  in  the  court ;  some  are  good  men, 
wbme  biad ;  and  have  told  me,  at  d'rfferent  times, 
Comaal  O  Deen  gave  such  and  such  an  evi- 
dence. Nobody  came  to  my  house  to  inform 
me  of  bUs  evidence. 

When  did  Comaul  O  DeeA  first  inform  yod 
df  any  disputes  between  him  and  Gunga  GoThi 
Sing  r-^He  told  me  of  it  when  1  came  from  toy 
own  boose. 

Did  Comanl  O  Deen  desire  you  to  obtaid 
from  Gunga  Govin  Sing  any  sum  of  money 
which  be  nad  upon  bimP — C.  O  Deen  said'io 
toe,  I  have  on  yobr  accouht  deposited  arzeef 
against  Gonga  Govin  Sing ;  do  you  get  the 
business  settled  for  me. 

Did  you  settle  it?^I  did. 

On  what  terms  P  What  sum  of  money  wak 
paid  to  Comanl  f— When  I  came  home,  Co- 
manl complained  much  against  G.  G.  Sing ; 
and  be  afterwards  told  me.  He  is  now  in  mf 
pdWer ;  you  are  hit  fiiend  and  tnine ;  if  yooll 
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•eUle  it,  rer?  weU  ;  if  not,  there  will  be  a  dis- 
pute ;  f  will  injare  bim  very  much.  He  be^^n 
to  talk  angrily ;  and  I  said,  Disputes  are  not 
good  :  why  should  there  be  disputes  between 
friends?  Such  conversation  passed  every  day. 
They  were  both  my  friends ;  for  which  reason 
J  told  them  it  was  Cetler  to  settle  it ;  and  about 
the  5th  day  I  settled  it,  lor  10,000  rupees. 

Was  10,000  rupees  the  whole  paid  to  Co- 
viaul  O  Deen,  either  in  money,  or  any  other 
consideration  ?—Comaul  O  Deen  claimed 
S6,000  rupees ;  G.  G.  Sing  said,  1  have  writ- 
ten off  this  to  your  revenue  account :  you  have 
so  daim  upon  me.  I  told  this  to  Comaul  O 
Deen  ;  who  then  said,  I  am  much  in  arrears, 
on  account  of  the  tecka  collaries;  and  my 
character  will  go ;  if  I  can  get  10,000  rupees, 
I  shall  escape.  I  then  told  Gunga  G.  sing, 
You  are  my  friend,  and  he  too ;  it  is  not  well 
to  quarrel  amon^  ourselves;  and  now  the  times 
are  such,  that  it  behoves  every  good  man  to 
avoid  having  any  complaint  against  him  ;  it 
is  pecessarv  for  yoo  to  give  C.  O  Deen  10,000 
'  rupees.  Then  Gunga  G.  Sing  said,  You  say 
this  to  prevent  quarrels ;  it  does  not  signify ; 
what  you  say  is  very  well :  ^u  tell  roe  to  give 
10,000  rupees ;  the  remaining  16,000  rupees 
•hall  be  written  off  on  bis  land  revenues. 

Did  Comaol  O  Deen  mention  any  other 
•roees  than  those  against  G.  G.  Sing?— He 
•aid  something  about  having  given  a  duskntfur 
the  Aodaulet  of  Hidgelee  to  Maha  Riyah. 

When  C.  O  Deen  spoke  to  jou  alM>ot  the 
.  book  being  held  up  to  bim,  was  it  about  G.  G. 
Sing? — It  was  to  seal  the  arzee  about  the 
tecka  collaries.  fie  told  me  nothing  of  the 
contents  of  the  arzee,  that  was  wrote  at  Nun- 
'  docomar's  when  he  went  awaj^  and  said  he 
was  ill,  which  was  carried  to  hia  house  to  be 
sealed,  and  about  which  Mr.  Fowke  held  up 
the  book. 

Was  it  that  arzee,  or  any  other,  that  Mr. 
Fowke  made  him  seal  ?— From  bis  telling  me, 
1  know  it  was  that  arzee. 

Which  Mr.  Fowke  was  it,  that  bid  him  not 
make  a  disturbance  ?— I  did  not  ask  which  } 
be  said  Fowke  Saub. 

Did  you  ever  advise  Comaul  how  to  act, 
when  be  went  to  Mr.  Fowke's?— No,  never. 

Did  you,  in  your  own  name,  or  in  anv  other, 
ever  promise  Comaul  O  Deen  any  thmg,  for 
giving  the  evidence  be  b^s  given  ?  or  told  him, 
that  advantage  would  result  to  him  from  it?— 
No,  never. 

Did  you  ever  desire  him  to  write  an  arzee 
against  Mr.  Fowke? — No,  never. 

Mr.  Hiiiingi  ezamined. 

Do  you  know  Comaul  O  Deeu  Cawn  ? — 
Yes,  1  do. 

Did  be  make  a  complaint  to  you,  in  the 
iDontb  of  December  last?— Yes ;  1  will  endea- 
vour to  relate  what  passeil :  Comaul  O  Deen, 
In  the  month  of  December,  complained  that 
Mr.  Fowke  had  attempted,  by  promise  and 
threats,  to  extort  from  him  a  declaration,  that 
1m  bad  given  bribei  to  English  gentlemen,  and 


mutsuddies,  for  the  grant  of  the  tcckii  < 
fies,  or  the  adjustment  of  accmints  relative  tor 
them  I  I  am  qot  certain  which.  These  were 
salt  works,  not  originally  included  in  the  lease 
of  the  farm  of  |Iidgelee,  hut  worked  by  ether 
farmers,  by  people  brought  from  other  parte, 
and  afterwards  given  to  the  fiurmer  of  Hidgv- 
lee,  to  prevent  competition.  1  told  hioi,  f 
would  not  receive  a  verbal  complaint ;  if  be  de- 
sired me  to  take  cognizance  of  it,  he  mnt 
commit  his  complaint  to  writing,  aod  deliver  it 
in  writing.  He  did  so ;  but  in  terms  so  britf 
and  general,  that  I  returned  it  to  him,  tellicf 
him,  that,  as  he  had  slated  it,  it  did  notamoixat 
to  a  complaint ;  that  1  would  have  nothing  m 
9ay  to  it ;  but  if  he  wished  I  really  woold  lake 
notice  of  it,  he  must  mention  the  facta  by  which 
he  thought  himself  injured,  in  writins,  and  re- 
late their  circumstances.  I  think,  while  I  vts 
talking  to  bim,  Mr.  Yanslttart  arrived  in  tke 
apartment  where  we  were  convenliog'.  1  tsU 
him  what  had  passed,  and  what  f  had  beet 
saying  to  Comaul  O  Deen  ;  he  repeated  tke 
same  injunction  to  him.  Comaul  O  Deci 
said,  He  would  write  down  the  complaint,  sad 
make  it  fuller  and  more  circumstantial ;  bat 
that  he  had  no  Moooshjr  with  him.  I  told  kin. 
Mine  should  write  it,  if  he  woald  dictate  it 
He  agreed  to  it,  and  wrote  the  first  arzee, 
which  has  l>een  read  ;  it  was  thep  broagbt  is 
me,  I  believe  by  Comaul  O  Deen,  and  1  laid  it 
before  the  council.  In  conversation  hetweea 
Comaul  O  Deen  and  me,  other  particolara  msv 
have  happened,  which,  if  there  were,  I  caniMt 
recollect,  and  have  totally  furgot. 

Did  Comaul  O  Deen  ever  tell  von  that  there 
were  talsities  in  the  arzee,  to  which  he  oooid 
not  swear? — ^No,  never.  I  understood  what 
was  written  ;  and  believed  it  to  be  true,  as  far 
as  I  could  believe  a  single  witness  ;  I  put  seve- 
ral questions  to  establish  my  belief,  so  far  as  ts 
lay  it  before  the  council. 

What  directions  did  you  give,  as  to  the  draw- 
ing up  of  the  arzee?  or  what  did  you  say  en 
the  occasion? — I  onlv  said.  All  circnmstanees 
must  be  relsted.  I  believe  I  might  sav.  If  it 
is  true,  as  you  have  said,  that  Mr.  Fowke  lold 
you  it  would  be  better  for  you  to  make  decla- 
ration ;  and,  if  not,  you  would  be  punished: 
this  b  material  to  the  complaint,  and  sbouldke 
mentioned.  1  believe  I  mig^thave  said  so,  be- 
cause I  think,  in  like  circumstances,  1  sbi^uld 
do  so  now. 

Did  the  arzee  contain  nothing  more  than  the 
accusation,  as  related  by  Comaul  O  Deen  ?— 
The  circumstances  put  in  the  arzee  did  not  in 
the  least,  I  believe,  vary  from  the  accusatioa 
in  essential  points ;  onl^  m  a  different  manorr 
of  relating  the  same  tacts:  they  appeared  la 
me  the  same. 

Had  you  not  connections  with  Maha  Rajah 
Nundocomar  ? — I  certainly  had  ;  that  is  to 
say,  I  employed  him  on  many  occaskms;  1 
patronized  and  countenanced  him,  it  is  «ctt 
known.  I  never  had  an  ouioion  of  bis  vinse 
or  integrity,  I  believe  he  knew  f  bad  not.  f 
beg  leave  to  add,  that  when  1  employed  him  ss 
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ID  instniment  of  government,  1  might  have 
tHier  motives  than  my  reliance  on  the  man's 
nteg^ritj  ;  motives  which  did  not  depend  upon 
ne.  I  might  have  other  motives— i  had— I 
considered  it  as  a  point  of  duty,  which  I  could 
lot  dispense  with ;  1  have,  tilflately, concealed 
he  motives,  because  I  thought  it  my  duty  ; 
lut  I  think  jt  necessary,  for  my  own  character, 

0  declare,  that  I  had  the  orders  of  my  supe- 
iors  to  employ  this  man.  He  never  was,  in 
my  period  of  my  life,  in  my  friendship  or  con- 
ideiice ;  never. 

Did  not  you  say,  that  you  would  be  revenged 
>n  him,  and  would  ruin  him  ?— I  never  men- 
ioned  revenge,  or  that  I  would  ruin  him.  I 
im  clear  I  did  not  mention  these  words,  be- 
muse it  is  not  in  my  disposition. 

Did  yon  never  tell  Rajah  Nundocomar,  that 
|rou  would  withdraw  your  countenance  and 
irotection,  and  would  not  be  his  friend  ? — My 
riendship  he  never  had.  I  certainly  did  use 
expressions  which  implied,  that  he  was  neither 
:o  expect  my  protection  or^  countenance ;  and 
lismissed  him  my  house. 

Did  you  ever  say,  that  you  would  conduct 
fourself  to  him  as  he  deserved  ?— 1  never  made 
use  of  the  expression. 

Did  you,  directly  or  indirectly,  countenance 
>r  forward  the  prosecution  against  Maha  Rajah 
SundocomarP — I  never  %d  i  f  have  been' on 
my  guard ;  I  have  carefully  avoided  every 
:ircnmstance  which  might  appear  to  be  ao  in- 
terference in  that  prosecution. 

When  did  you  first  hear  of  Comaul  O  Deen's 
complaining  against  Mr.  Fowke  f  —  That 
moming^  I  examined  into  it.  He  came  with 
bin  complaint,  and  broke  in  upon  me  very  ab- 
ruptly. He  told  me  his  story,  and  I  put  manv 
questions  during  the  relation  ;  and  afterwards 

1  doubted  it.  When  he  first  related  it,  I  asked 
tiim  questions,  to  clear  up  those  doubts.  I  bid 
liim  be  cautious  in  what  he  related.  I  observ- 
ed, he  seemed  much  agiuited  with  passion,  or 
liad  much  the  appearance  of  it.  And  I  advised 
lins  seriottslv  and  repeatedly  to  weigh  what  he 
ivas  about,  before  he  |>ersisted  in  an  accusa- 
:io^,  which  might  be  dictated  by.prejudice,  in- 
lerest,  or  present  passion.  He  persisted  in  his 
(tory,  affirmed  the  same  facts,  with  much  ve- 
hemence, in  such  manner  as  tu  induce  me  to 
jrive  a  degree  of  credit  to  it ;  but,  as  I  was  a 
[>arty,  1  told  him,  I  could  not  redress  it :  that 
ivas  the  reason  I  assigned,  and  directed  him  to 
nake  his  application  either  to  the  chief  justice 
)r  to  one  of  the  judges  of  the  supreme  court 
Ele  said  he  would  go  to  the  chief  justice,  and 
Jesired  I  would  procure  him  an  introduction. 
I  sent  a  chubdar  with  him,  to  prevent  any  de- 
tention or  prevention  he  might  have  met  with 
from  the  chief  justice's  servants.  I  also  wrote 
I  note  to  him,  which  I  sent  by  one  of  my  own 
lervants. 

When  was  it  that  yon  interrogated  C.  O 
Deen  respecting  his  complaint  ?—  Between  the 
examination  at  the  chief  justice's  house  and  the 
Monday,  when  we  determined  to  prosecute.  I 
luestioned  hia  two  tiaya  successively,  and 


nrged  him,  by  the  arguments  which  I  thoogbt 
most  likely  to  have  weight  with  him,  to  declara 
the  truth  that  passed  between  him  and  Mr* 
Fowke.  He  was  strictly  consistent  when  he  told 
the  story,  repeated  always  the  same  facti^, 
varied  only  in  the  manner  of  telling  them,  and 
introducing  immaterial  circumstances ;  he  did 
not  vary  in  the  sense :  he  did  not  repeat  the 
same  words,  or  make  the  same  arrangements  ; 
the  material  facts  werethesame. 

In  what  language  did  you  examine  him  ?— 
In  the  Hindostanny. 

Did  you  ever  examine  any  other  of  tho  wit- 
nesses?— No,  never. 

Did  you  ever  see  Comanl  O  Deen's  moon- 
shy  ? — !  never  saw  him  but  at  the  chief  jus- 
tice's. Oomaul  O  Deen  always  persisted  in 
the  same'  story  of  the  furd ;  it  was  on  that 
point  chiefly  that  I  examined  him,  because  ft' 
was  less  capable  of  evidence,  and  1  wished  to 
be  convinced,  as  far  as  I  could  be,  from  the 
man's  manner  of  relating  it  1  was  thoroughly, 
satisfied  in  my  own  mind,  when  I  commenced 
the  prosecution,  that  the  story  was  true:  and 
I  have  had  no  reason  since  to  alter  my  opinion. 

Was  Nundocomar  never  in  your  private 
friendship  or  confidence  P — There  was  never  a 
period  in  which  he  was  in  my  private  friendship 
or  confidence :  I  may  except  the  small  timt'f 
till  I  had  acquired  an  opinion  of  his  conduct 
There  are  some  in  this  settlement  that  know 
on  what  terms  we  were  before  1  went  to 
England. 

Would  yon  have  employed  him,  bad  you  not  . 
had  the  orders  of  vour  superiors  for  so  doing? 
— I  believe  I  should ;  hut  I  never  should  hart 
shewn  him  that  de^e  of  countenance,  or  con- 
tinued it.  I  might  have  employed  him  for  a 
particular  purpose.  I  was  directed  to  emplojr 
him  in  a  particular  service,  and  to  make  it 
his  interest  to  exert  himself.  I  never  had 
orders  to  give  him  particular  countenance  and 
protection. 

At  what  time  did  you  employ  him  particu- 
larly P — It  was  about  the  removal  of  Mahomed 
Reza  Cawn,  and  the  making  new  arrange- 
ments. His  interest  and  inclination  were  con- 
trary to  Mahomed  Reza  Cawn's,  and  he  was 
thought  fittest  to  destroy  the  influence  of  Ma- 
homed Reza  Cawn,  till  the  new  arrangements 
should  be  confirmed. 

Mr.  George  Vamittart  examined. 

Were  yon  at  the  governor  general's  whea 
Comaul  O  Deen  made  his  complaint  P— I  was. 

Relate  what  you  recollect  of  it— Mr.  Hast- 
ings was  in  the  south-east  room  of  his  honse  ; 
Comaul  O  Deen  was  there,  and  others,  when  I 
went  in  :  Mr.  Hastings  told  me  that  Comaul  O 
Deen  had  been  complaining  of  him,,  that  Mr. 
Foi^ke  had  threatened  him  with  punishment,  if 
he  did  not  deliver  an  account  of  barramuts ; ' 
that  he  had  been  relating  every  thing  very  cir- 
cumstantially by  word  of  mouth ;  but  had 
given  in  a  petition,  very  short,  and  of  no  kind 
of  consequence.  He  desired  me  to  explain  to 
Comaul  O  Deen,  that  if  what  he  had  related 
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jf  eriifilly  .wju  trne,  und  be  meant  to  oompbin, 

{e  sboald  be  as  circojpastaptial  in  bis  petition  as 
e  hf^iiJbeeD  in  bis  ?ei;bal  relatloo;  and  parti- 
cularly, that  be  should  mention  the  circi^ii- 
sta^ce  9f  Mr.  Fowke  baring  threatened  bim 
.with  poniahment,  \i  be  did  not  ffi?e  in  t^e  bar- 
rfimut  paper,  or  acc9uut  of  (iribes:  it  wj^s  pn 
Abe  subject  of  tecka  coUaries.  T^e  go? ei;nor 
ibeo  tumetl  to  Comaol  O  Deen,  and  binpself 
told  him  to  the  purport  be  bad  been  desiring  me  to 
iell.  Comaul  O  I>een  said,  Qe  irould  go l^oine, 
and  write  such  a  petition :  the  go? enior  said, 
Jt , was  .unnecessary  be  should  £0  home,  tbat 
be  might  dicUte  it  to  his  tfoonsby  ;  he  wQufd 
^rder  his  Moppshy  to  write  wbatCpmaul  O  Peen 
dictated.  He  then  left  the  room.  1  repeated 
^f  er  again  to  Comaol  O  0«ep,  in  P^ian,  to 
|be  ^ame  purport  as  the  go? ernor  had .  been 
liellipg  bim  in  the  llindostan  la^jguage.  I  par- 
^cularly  ^ked  him  i^  the  drcumstancfe  of  Mr. 
.  Fowke's  tUrpatenini;  him  with  punishment  was 
Jtrne,  ,and  particularly  charged  him,  that  be 
must  write  nothing  but  what  was  strict^  true. 
>Be  said  that  circumstance  was  true;  pro- 
naisol  he  would  not  write  any  thing  but  what 
was  so ;  he  then  went  with  the  MoOnshy,  I  be- 
lieve into  the  south  veranda,  and  I  returned 
,home :  1  believe  I. did  stay  till  it  was  wrote. 

Qid  C.  O  Peen  ever  give  yon  any  reason  to 
think  his  complaint  not  troe^-Never ;  bis  as- 
.  !/iertio9shave  always  been  tbat.it  was  true. 

Where  were  yon  on  the  20tfa  of  April  ?— -At 
the  chief  justice's. 

Did  you  ever  hear  .Mr..£a»ke  say,  that  be 
used  threats  to  make  C.  O  Deen  sign  tbe  pa- 
jier?— No;  be  said  he  lifted  up  a  volmne  of 
Churchill's  Voyages :  1  think  t^e  reason  he 
gave  for  it  was,  that  €.  O  Deen  went  into  ^is 
,room  wben  |ie  was  lying  on  the  b^,  and  was 
troql|lesome  to  him.  I  believe  it  was  to  ^get 
iback  bis  ar^ee.    I  cannot  say  that  certainly. 

Do  you  remember  any  thing  else  that  passed 
at  the  chief  justice's?— t  remember  Mr. 
Fowfce  spegking  to  Mr,  Barwell,  .with  great 
•  Tebemence,  "  Can  you  say  upon  your  .ho- 
nour apd  yqur  oath,  tbat  yon  did  not  receive 
.the  45»P00  rupees?'*  Mr.  Barwell  replied, 
^iipon  his  honour  and  bis  oath,  he  aid  not. — I 
jim  generally  called  Hoabia  Jung  by  the  black 
j^ple,  it  is  a  title  I  have. 

Did  Moonsby  Sudder  O  Deen  ever  call  at 
your  house  ?—  -  Yes. 

When  was  it  ?—On  the  Tuesday  or  Wednes- 
,^y  before  ^le  Thursday  of  the  examination. 

What  time  of  the  day  ?— I  ..believe  about 
aeven  or  eight  o'clock  in  the  ievening.  £(ci  ac  - 
.quaiqted  me  that  C.  O  Deen  b^  called  on 
'j£ito,  and  told  bim  that  Mr.  Fovke  had  used 
tbim  ill  tliat  morning ;  that  he  bad  obliged  him 
ngaiust  his  will,  to  write  an  account  against 
iMr.  Barwell  and  me,  of  bribes  pretended  to 
Aave  been  receiveil  by  us ;  tbat  be  w^s  deter- 
.^nined,  however,  to  get , back  what  be  bad 
,wntten»or  would  complain  to  the  governor. 

Pid  be  mention  notbipg  of  the  governor's 
.namef-rl  do  got  recollect  that  be  did— 1  am 


Cron-Examinatum. 

How  long  have  you  known  C.  0  Been?-! 
bad  an  aoquaintanpe  with  bim  about  U  yen 
^go,  and  nnt  alWr  tiU  1773. 

Hpfv  fBf^f^  yoQ  acquainted  with  biof-l 
know  bim  ss  being  lOfipber,  and  heafarsMr. 

Ih  you  know  of  any  complainti  bebg  pic- 
ferred  against  biqa  f'— 1  do  not 

JQad  yo/B  ey^.any  particular  coDvennifli 
witb  bins  at  your  bouse?— -1  thiok  be  b 
palled  on  .me  ;  but  whether  I  bad  any  parties- 
lar  conversation  I  do  not  recollect. 

D^d  yau  never  t^^  bim  out  of  the  iwhd,  s 
a  infiu  not  worthy  to  ^  credited  ?— No,  ma. 

What  jis  your  opinion  ^  bim  ?— I  oerer  bad 
reason  to  put  confidence  in  ,b^  credibility,  orb 
doubt  it.  I  tbougbtbimacrediuuemaOfiid 
never  heard  any  thing  amns  of  him. 

Do  you  remember  fuiy  instance  of  i  €«• 
plaint  of  bis  which  was  fo^od  to  be  ^rtmiuiies? 
—1^0^  though  1  l^ve  frequently  betrd  ofie- 
Gusations  against  bim  >d  ^  farming  boaoes; 
the  only  one  I  can  recollect  made  bv  bin,  va 
against  an  English  gentl^qun ;  and  that  I  be* 
lieve  to  be  true. 

Did  you  .believe .  Comaul'a  accosatioo  to  k 
true  ? — I  did ;  else  I  should  not  hare  joined  ■; 
name  in  the  prosecution. 

Was  it  not  your  doubt  of  bis  credit  ibit 
made  you  tdl  bim  to  write  only  what  waitm? 
—No;  from  tbe  nature  of  bis  story  ^  and d« 
from  thinking  bis  credit  doabtfdi. 

How  long  bate  you  known  Mr.  Fowke?- 
I  have  known  bim  10  yeara. 

What  is  your  opiniou  of  his  cbiracter?-! 
bfive  e?er  looked  on  fSr.  Fowke  ss  itridiT 
bonci^,  and  ^f  strict  bououry  accordioif  to  bs 
own  principles;  but  I  believe  tbe  fiokoceof 
bis  teiqper  may  iu  some  points  lead  him  oat « 
tbe  |-qad  of  bonour  without  he  himself  beii^ 
/if^npibie  of  it.  Procuring  accusations  I  tbiiib 
one  of  those  instances  tbatimy  lead  bim  outs 
the  roa<i  of  honour.  I  should  be  embanasn 
to  put  any  other  pase,  but  accnaatjoDS  w^ 
tbe  governor  general  and  those  immediitaj 
connected  with  bim. 

Is  Mr.  Fowke  in  the  Company's  serrice.- 
Noy  be  is  not ;  I  believe  he  is  emptoy ed  by  |^ 
neral  Cbivering ;  he  is  in  office. 

pli  you,,  or  did  you  nut,.recei?e  tbe  13,000 
.rupees,  gn  account  of  the  tecka  cvltahes,  tf 
raentmned  in  the  fun!  ?— I  never  recti? ed  iW 
sum,  or  any  other  oo  that  account. 

Moonthy  Seerat  AlU  Cawn  ezamioed. 

Whose  servant  are  you  ? — I  am  in  tbe  off- 
vice  of  the  Company ;  but  remain  abcNit  tbo 
governor.  ^ 

Did  you  ever  write  an  arwe  for  Comaal  u 
Deen  by  the  governor's  order  ? — Yes,  I  dw« 

Relate  ibe  circumsUnces.— As  1  eo  ^^ 
day  to  pay  salam  to  tbe  governor,  that  dij^^ 
I  wps  standing  in  the  outward  room,  1  "* 
called,  and  went  in.  The  governor  wan  «t«>» 
at  his  writing-table,  huiI  Comaul  0  D**o  ** 
at  a  stnall  distance  from  him.  AiioiUer  ?«**♦ 
Cantoo  Baboo>  deputy,  was  there,  sad  »• 
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{ovemor't  Mirizbe^gy.  The  governor  oaHcd 
me  to  bim ;  thto  be  took  the  aniee«  and  nfm? e 
t  RM  t»  cepy  it  fftir ;  aod  weat  out  wkh  Coiuaul 
0  Deea,  at  some  dutance  from  bim.  Wbeo  I 
iei(Bn  to  write,  Comaal  O  Deeo  said  to^  me, 
^Vrite  wbat  I  dictate.  He  then,  lookiopp  on  the 
tfber  arsee,  began  lo  dictate,  and*  I  to  write: 
vheo  1  had  wtateit,  Comaul  O  Deen  read  it 
)?er;  towarda  tl|e  latter  end  there  appeared 
iomethiaiiir  conliiMd ;  be  put  it  right,,  tn  order 
0  preeeoi  lo  the  goiernor.  When  I  bad  wrote 
t  fair,  I  gave  it  to  the  goYemor.  Comaal  O 
[)een  followed  me.  The  gwrernor  began  to 
ead ;  aad  1  expbined  it  in  phioea  be  did  not 
loderstand.  When  the  arzee  was  read,  the 
{OTemor  looked  aiComaul  O  Dnen,  and  said, 
iToo  say  one  Ihiiig,  and  write  another..  Co^ 
Daii4  O  Deen  answered,  I  bave  writtao  what  1 
tefore  said.  The  ansee  ramaioed  witii  tbe  gov- 
ernor s  I  amlComaul  went  away. 

Gunga  Govin  Sing  examiued. 

Did  you  give  direotiODs  to  Comaal  O  Deeo, 
»  complain  against  Mr.  Fowka  ?-^l  did  not 

Did  Comaul  O  Deen  ever  shew  you  an 
rzee,  'complaining  of  Mh  Fowbef-^I  saw  an 
rzee  in  his  bands,  at  the  governor's  house ;  I 
o  not  know  whether  he  put  ifriulo  my  bands  ^ 

did  not  read  it 


Had  yoo  ever  any  dispntc  with  Comaul  O" 
Deen  ?•— There  was  something  of  a  disputie  be- 
tween me  and  bim,  about  36^000  rupees. 
Sir.  AUsander  EUioi  examined. 

Do  you  remember'Wbat  passed  at  the  Chief 
Justice's,  rsspedbg  a  book  which  Mr.  Fowka 
lifted  up  to  Comaul  O  Deeo^^M^r.  Fowke  ^c^ 
knowledeed.  that  be  hail  llfteil  a  voKimo  o9f 
Cburcbill's  Voyages  against  Comaul  O  D«eO, 
I  do  aot  remember  why,  oa  the  morning  af  the 
day  be  eame  for  the  arzee.  He  said,  Conaaul 
O  Deem  was  teaaiag  bim;  and  I  think  said, 
seized  en  hia  legs  ;  I  am  not'sttte;  in  coniev 
9iicnoe  of  wfoieb  he  >ified  .u)>  a-  volume  of 
OburehiU's  Yoyanes ;.  is  was  sametbiog  abottft 
the  I 


Do  you  resDember  any  thing  that  passed  b0*» 
twaeo  Mr.  BarufieU  and  Mr.  Fowke  at  tbw 
Chief  JiHtioci'aP^r.^r.  0arweli  apoke  to  Mr.' 
Fowke  with  son»e  warmtb  about- bis  coadu^ 
in. this  affair;  and  Mr.  Fowke^  ippearitig  to  bo 
^Ofin7»  eeked  hifupf  baoanldi  give  bis  boimui^ 
aiui  oath  thai  he  badnotreoelved'tbe  45,000 
vupeea.  Mr.  Harwell  said,  he  would  |^ re  bis 
honour  and  oatb  he  hadi  not.  Mr.  FowIm 
then  sdkt,  He  mosl  acquit  bim ;  that  Is  the 
way  I  gpenerally  wipe  on  aocusatians  agaiost 
■Bvself.  ■■ 

Verdict  on  this  Prosecution,  Not  Guilty. 


?58.  The  Trial*  of  Joseph  Fowke,  Maha  Rajah  Nundocomar,  and 
Roy  Rada  Churn,  for  a  Conspiracy  against  Richard  Bar- 
well,  esq.  one  of  the  Members  of  the  Supreme  Council  for  the 
Province  of  Bengal.  At  Calcutta  or  Fort  l^llliam,  in  Bengal 
aforesaid:  15  George  III.  a.  d.  1775.  [Sulyoined  to  the 
preceding  Report.] 


•«  liNMt  •f  Cal-^  The  jurors  for  oar  lord 
utta  and  JWlory  f  the  king,  upon  their  oath, 
f  Fart  ITt/^urmr  present,  That  Joseph 
t  Bengal^  to  sni,  )  Fowke  of  Calcutta  gen- 
tleman, Maba  Rajah  Nuu- 
[>comar  Bebader  late  of  Calcutta  inhalHtant, 
ad  Roy  Rftda  Cbnro  of  the  aameplaee  inha- 
tant,  allof  wbomareaubjeet  to  the  jurisdic- 
Ml  of  tbeSopreme  Court  of  Judicature  at  Fort 
^illiMm  IB  Bengal,  being  persons  of  evil  name 
id  fiame,  aod  dishonest  reputation,  wick^ly 
evisioi^,  and  uojustl^  intending^  to  deprive 
^•otMird  Barwell  esqnire,  one  o(  the  members 
r  the  oofloeil  for  the  province  of  Bengal,  of  his 
ood  «afAa»  credit,  and  reputation,  and  to  re^ 
rcaaat  bim  as  an  unjust  and  dishonest  uerafon, 
Ml  o«M  to-be  trusted  wifb  the  high  efflcb  and 
atbority  which  he  bobli  in  the  said  province 
r  Be»f(«^  ttid  tbei^  fo  bring  bhn  into  the 
I  opinkmi  foMred,  ind  contempt,  of  all  bis  Ma« 
aty^s  subfeets,  both  in  India  and  Great  Bri- 
liD,  did.  on  the  19th  day-  ^f  April,  in  the  15th 
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year  of  the  refgn  of  onr  sovereign  lord  George 
the  3 J,  by  the  grace  of  God,  of  Great  Britain; 
France,  and  Ireland,  king,  defender  of  the 
faith,  and  so  fbrth,  at  the  town  of  Calcutta,  and 
fbctorv  of  Fort  William,  fraudulently  and  nn-* 
hwfufly  conspire,  combine,  and  agree  among 
themselves,  falsely  to  charge  and  accuse  this 
said  Richard  Barwell,  for  that  be  bad  cor- 
ruptly and  collusively  received  ^vferal  sums  of 
money  from  one  Comaul  al  Deen  Alice  Cawn, 
in  the  nature  of  bribes,  or  for  services  rendered 
h^  him  to  the  said  Comaul  al  Been  Ailee  Cawn, 
by  virtue  of  his  office,  and  the  at^lfaority  of  bis 
station  in  this  province,  and  by  that  means  to 
represent  the  said  Richard  Barwell  as  guilty  of 
wilful  bribery  and  corruption  in  his  office  and 
diiQr :  and  the  jurors  aforesaid,  upon  their  oath 
afbresaid,  present.  That,  according  to 
the  said  conspiracy,  conrditnation,  and '  ^^""^^^^ 
agreement,  tne  satd  Joseph  Fowke,  Maha  Ra- 
jah Nundocomar  Bahader,  and  Roy  Rada 
ChurD»  did  at  several  times,  mi|ke  use  of  per* 
SQssions,  promises,  and  threats,  to  prevail  oa 
the  said  Comtul  ai  Deen  Alice  Cawii  to  acousb 
4G 
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the  said  Richurd  Baniell  of  htvioir  receired 
the  said  soma,  and  of  being  ipoilty  of  the  said 
offence  of  wilful  briberj  and  corruption  ;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  also  the  said  Joseph 
Fowke,  Maba  Riyah  Nundocomar  Bahader,  and 
Roy  Rada  Churn,  on  the  said  19tb  dsj  of  April, 
in  the  year  aforesaid,  according  to  the  said 
conspiracy,  combination,  and  agreement  be- 
tween tbemseifes,  before  had  as  aforesaid,  did 
make,  frame  and  write,  and  caused  to  be  made, 
framed  and  written,  a  certain  writing  or  paper, 
purporting,  that  sums  of  money  had  been  so 
paid  and  receired ;  to  wit,  to  Warren  Hastings 
esq.  15,000  rupees,  to  Richard  Barwell  esq. 
45,000  rupees,  to  Hoshyar  Jung,  thereby  mean* 
ing  George  Vansittart  esq.  12,000  rupees,  and 
•tner  sums  of  money  to  other  persons  $  and 
did  falsely  and  wickedly  prevail  with  and  force, 
by  intreaties,  menaces,  and  other  unlawful 
means,  the  said  Comaul  al  I>een  AUee  Cawn, 
to  write  words  on  the  said  paper,  purporting, 
thttt  be  acknowledged  to  ba?e  paid  the  said 
isums  to  the  said  peraons:  whereas  in  truth 
and  in  fact  the  said  Richard  Barweil  never  re- 
oeifed  anv  such  sum  of  money  ;  and  the  said 
Comaul  alDeen  AUee  Cawn,  at  the  same  time, 
,and  imniediately  thereafter,  and  also  since  that 
time,  declared  the  said  accusation  to  bare  been 
fiilse,  and  violently  extorted  (torn  him  as  afore- 
said, to  the  great  damage  of  the  said  Richard 
Barweil,  to  the  evil  example  of  all  others  in  the 
Mke  case  offending,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity." 
Signed,  Ja.  Prtfcharo, 
X9th  June  1775.  CI.  of  the  Crown. 

W.  M.  BECKwnn, 
CI.  of  Indictments. 


Comaul  O  Deen  Cavn  swonu 

(I.  Are  you  acquainted  with  Nundocomar F 
^A.  Yes. 

,  Did  vou  ever  make  applicatiou  to  him  for 
0ionevr — I  have  often. 

Did  you  in  the  month  of  Chyle  last  ? — Yjes ; 
i  borrowed  3000  rupees  of  him  in  that  month. 

Relate  the  conversation  that  passed  between 
vou  and  Nundocomar. — When  1  returned  from 
lloughly,  1  went  to  Nundocomar's  bouse:  he 
was  not  at  home :  I  .sat  down  in  the  Dewan 
Connah,  and  Maba  Rajah  came  soon  after :  I 

fEive  him  a  goKi  mohur :  he  asked  me  whether 
had  heard  what  passed  between  the  governor 
and  council  about  barramut,  and  the  Mnnny 
Beglim :  I  answered,  I  have  not  heard  alls 
If  aha  Rajah  said,  Mr.  John  Graham  is  my 
miemy,  and  I  am  bis:  I  was  not  an  enemy  to 
the  governor:  the  governor  has  told  me,  I  will 
think  much  about  you,  be  upon  your  guard.  1 
thereupon  consulted  with  Mr.  Fowke:  Mr. 
Fowke  answered  me.  Do  you  get  barramuts 
against  the  governor,  Mr.  Barweil,  Mr.  Vansit- 
tart,and  other  gentlemen ;  and  I  will  procure  for 
you  the  placeof  tbeaumeen  of  the  khalsa;  I  then 
ive  hira  ikp  barramut,  on  account  of  Mnnny 
Legum,  aofi  1  bare  proved  the  governor  to  Le 


Ig 


in  the  wroag  in  the  council.  Nundoesvar 
said  to  me,  Do  you  get  barramuta  for  the  pcr- 
gunnah*  of  Mysadef,  AvinguD,  Toflfttesk, 
and  whatever  places  you  cao  get  tbcm  frosL 
I  then  answered,  You  have  told  mc  of  gcOisf 
barramuts  against  the  goremor  and  olkCT  gcD- 
tlemen ;  but  on  hearing  this,  Che  peof  ic  ^nk 
ill  of  you ;  you  was  before  in  friemMiip  witb 
the  governor,  and  now  you  talk  of  gettiar  hsr- 
ramuts  against  him ;  and  there  is  ooir  a  fneai- 
ship  between  Mr,  Barweil  and  Mr.  Vannttsit; 
Tou  are  going  backwards  and  forwards  to  ther 
nouses:  Nundocomar  said.  They  aeod  oftnli 
call  me ;  therefore  I  go :  I  then  aaid,  I  baiv 
given  nobody  any  thing,  on  aooouot  of  BtA- 
gellee.  What  do  I  know,  what  has  been  doai 
at  other  plaoea?  There  was  other  oooverastin 
passed,  out  I  do  not  remember  it  now:  be 
laughed  and  said,  go  and  get  the  rupees  tm 
wanted  to  borrow  from  Roy  Rada  Chun,  u4 
when  the  Burdwan  man  gets  his  kellaut,  I  wL 
talk  to  you  further  on  tbe  subject. 

When  did  you  see  Nundocomar  again?— It 
was  either  on  tbe  50  Phaogooo,  or  the  u 
Chyle. 

Did  you  see  Mr.  Fowke  soon  after  Ihsl?— 
Yes ;  a  few  days  after  I  went  to  Mr.  Fovb  i 
with  Roy  Rada  Chum. 

On  what  occasion? — Maba  Rai^  had  tsU 
me.  You  have  had  a  quarrel  with  Mr.  Fovke; 
go  and  be  reconciled  to  him,  and  by  his  nnw 
get  introduced  to  the  general,  colonel  MooiM, 
and  Mr.  Francis :  I  said.  There  is  do  grf«i 
things  in  being  reconciled  to  Mr.  Fowke ;  t , 
you  get  your  kellaut,  I  would  not  be  intn- 
duced  to  the  gentlemen :  I  will  not'go  to-da%,I 
will  go  to-  morrow.  Tlic  next  dmy  I  went  «i4 
bim  to  Mr.  Fowke's :  I  offerevl  'blr.  Fowke  » 
nuzzer  of  5  rupees,  which  he  did  not  take:  U 
told  me  to  sit  down:  he  got  an  and  weii 
into  his  bed-chamber :  he  then  called  me  io  i" 
him,  and  Roy  Radtf  Chum  and  I  west  ia 
together:  he  said  many  kind  thio^  to  av\ 
that  he  had  heard  of  my  pmise  of  Mi^  Rajsk . 
he  also  said.  You  will  be  on  good  teraas  wiib 
Maba  Rajah:  I  will  get  the  boaioeBS  of  Par. 
nea  for  you,  and  whatever  Maba  Ka|ab  buJi 
you  do,  do  it:  he  then  gave  me  beetle,  omr, 
4lc  and  my  dismission. 

When  did  you  ^o  again  to  Maba  Rajah  N» 
Two  days  atW,  in  the  eveniiig ;  1  did  sn 
choose  to  go  sooner,  because  J  beard  bad  wm4. 

What  bad  words  ?*-About  the  barramoL 

What  did  you  go  forf— I  went  to  get  ■/ 
dismission  to  goto  Hougbiy. 

What  passed  that  eveungf— Maba  Aiyik 
asked  me,  Where  is  the  amall  araee  yen  W- 
fore  gave  in  to  tbe  governor  aniast  Mt. 
Fowke?  I  said,  I  have  it:  Maba  Rajab  sui 
Bring  it  to  me  to-morsow  evening,  tbat  1  oHf 
see  it :  when  I  have  seen  it,  1  will  tbea  gits 
you  your  dismission;  I  Went  bome  ;  my  oU 
moonsby  was  gone  to  bis  bouse;  al  asos, 
whatever  1  rememberedi  I  caused  le  be  wnn 
by  my  new  moonsby. 

*  A  small  district  cotyirtingof  several  viIls||M. 
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Wh  V  was  the  old  oAoootby  gone  fron^  your 
liouaer-^Tbe  arzeo  wtf  in  the  poaaenion  of 
my  eld  mooosby. 

What  did  you  do  with  what  you  bid  your 
new  mooBshy  writef-r-l  kept  the  paper  newly 
prrittea  in  my  poMesaion  till  the  e?eninf(:  I 
reeled  it,  and  carried  it  to  Maha  Rajah.  Maha 
E^jah  read  it,  and  kept  it,  then  gave  me  my 
lismiasioB  for  Houghl^. 

Why  did  yon  imagme  that  Mr.  Fowke  and 
(he  Maha  Rajah  would  ask  you  for  barramuta  ? 
— They  talked  to  rae  about  barramuta  ;  there 
WBB  a  cutcherry  of  liarramuta,  for  all  the  je<- 
oaindara :  I  alone  do  not  know  this ;  all  Cal- 
cutta knows  it 

You  say  yon  went  to  ask  your  dismission  for 
Houghly :  when  did  you  return?— -I  went 
to  Houghly ;  while  I  was  there,  I  heard  that 
Moonshy  Sudder  O  Deen  was  coming :  hear- 
ing that,  1  returned :  1  belie? e  about  the  last  of 
Chyle. 

When  did  you  see  Maha  Rajah  again  P — 
When  I  went  for  the  arzee  back :  alwnt  the 
Ath  or  5th  Bysaak. 

What  then  passed  f— I  said  to  Maha  Rajah, 
Afoonsby  l^udder  O  Deen  U  come  back,  and 
the  business  with  Gunga  Govio  Sing  is  set- 
tled: give  me  the  arzee  back  again:  then 
Maha  Rajah  said.  What  has  been  done  about 
the  rupees  you  spoke  to  Roy  Rada  Chum 
about  P  1  answered,  I  hare  not  got  the  rupen 
from  Gunga  Gov  in  Sing ;  and  I  will  now,  if 
you  please,  give  it  you  iu  writing,  that  when  I 
receive  them,  I  may  gi^ve  you  the  sum  pro- 
mised. 

(Comaul  O  Deen  here  says,  that  he  has 
not  his  recollection  about  him  to-day,  and  ac^ 
counts  for  it  as  follows) : 

My  vakeel  has  been  tied  up  by  Ramchunder 
Sein  for  money,  and  great  disgrace  has  fallen 
on  me :  I  am  the  renter  of  Hidgelee,  1  let  it 
to  farm  out  again  to  Bussunt  Roy,  and  gave 
security  to  government :  Bussunt  Roy  navs 
the  rent,  and  Ramchunder  Sein,  dewan  or  the 
kbalsa,  has  tied  up  my  vakeel  without  Mr. 
Cottrell's  order,  or  without  his  bemg  acquainted 
with  it :  Ramdiunder  Sein  is  a  mutsuddy,  and 
I  am  a  man  of  reputation ;  the  tying  up  my 
Fmkeel  is  the  same  as  tying  me  up. 

What* did  Maha  Rajah  say  was  done  with 
the  arzee  P — Maha  Rajah  said,  I  have  it  not, 
Mr.  Fowke  has  it :  I  then  said,  I  deposited  it 
with  Roy  Rada  Chorn ;  why  has  Blr.  Fowke 
got  It? 

What  answer  did  Maha  Rajah  make  P — He 
What  does  it  signify  to  you  P  come  to- 
morrow :  when  I  went  the  next  day  to  Maha 
Rajah's,  he  told  me,  Mr.  Fowke  says,  the 
large  arzee  which  you.  gave  to  the  Governor 
in  th^  month  of  Poos,  complainmg  against 
him;  if  you  will  write  thus,  that  yon  did  not 

S've  in  the  ariee  on  your  own  accord,  hut  by 
e  direction  of  Mr.  John  Graham  and  the  Go- 
▼eroor:  write  in  this  manner:  Mr.  Fowke 
having  read  it,  will  remember  vou  in  his  heart; 
he  wUl  know  that  you  are  bis  own  man:  I 


then  replied  to  Maha  Rijab,  Shall  I  tell  a  lief 
Maha  Rajah  saiil.  It  must  be  wrote :  it  was 
necessary  for  me  to  get  back  the  arzee  against 
Gunga  Govin  Sing ;  and  1  said.  Very  well,  I 
will  write  it  when  1  get  hqme.  I  came  to  my 
own  house,  and  wrote  in  such  manner,  as  io 
some  measure  to  comply  with  his  desire,  and 
at  the  same  time  to  save  myself  harmless,  and. 
left  room  tor  my  own  conscience :  1  took  it  to 
Maha  Rajah's;  he  was  out:  I  sat  down  in  the 
dewan  connah :  Maha  Riijah  soon  came,  and  as 
he  was  getting  out  of  his  (talanqnin,  I  gave  him 
the  arzee.  He  read  it,  and  laughing,  said* 
This  is  nothitog;  in  the  evening  bring  your 
Moonsby  with  you :  I  became  angry,  tore  the 
arzee,  and  went  home ;  every  body  knows,  I 
am  a  passionate  man  when  I  hear  a  lie.  In 
the  evening  I  returned,  and  took  my  Moonsby 
with  me  to  Maha  Rajah's :  I  sat  still  in  silence: 
Maha  Rajah  caused  draughts  to  be  wrote  out 
by  my  31oonshy  and  his  own,  Domaun  Sing  { 
he  then  altered  theoi  witli  his  own  hands,  and 
told  my  Moonsby  to  write  out  a  fair  coj^ ;  I 
also  told  him  to  do  it ;  I  acquainted  the  Maha 
Rajah  that  1  had  a  great  pain  in  my  belly,  and 
deaired  to  go  home*  Maha  Rajah  asked  me  if 
my  pain  waa  very  great :  I  said.  Yes,  and  gol 
my  dismission.  When  one  par  of  the  night 
was  past,  my  Moonsby  and  Yar  Mahomed 
came  to  me :  Yar  Mahomed  said,  Maha  Rajah 
has  sent  this  paper,  put  yonr  seal  to  it :  I  said,' 
No;  there  is  no  agreement  between  Maha 
R^jah  and  me  about  sealing  it  I  then  gave 
Yar  Mabomed  my  hookah  to  smoke;  he 
smoaked  a  little  and  went  away.  In  the  morfr- 
ing  1  went  to  Maha  Rajah :  be  said  to  me, 
Rada  Churn  is  gone  before,  with  the  arzee;  do 
you  follow  him  to  Mr.  Fowke's:  I  went  from 
Maba  Riyah  to  Mr.  Cottrell's ;  and  as  I  came 
out  from  Mr.  Cottrell's,  Rada  Churn's  hir- 
carrah  came  to  me,  and  said,  his  master  was 
at  Mr.  Fowke's  house,  and  called  me  thither  r: 
I  then  went,  young  Mr.  Fowke  and  Rada 
Churn  were  sitting  in  his  room  (young  Mr% 
Fowke's  room).  After  the  usual  compliments,, 
Rada  Churn  went  into  old  Mr.  Fowke's  room; 
he  came  out  again  in  about  two  gurrys.  A 
little  after,  Acoor  Munnah  came  to  roe,  and 
said,  Mr.  Fowke  called  me.  I  went:  Mr. 
Fowke  was  sitting  upon  the  bed,  with  his  feet 
hanging  down ;  and  ordered  me  a  chair,  to  sit 
opposite  to  him.  Two  writers  and  two  Ben* 
galies  stood  behind  me.  One  of  the  Bengalies 
was  Acoor  Munnah,  and  1  know  one  of  the 
writers.  He  then  took  out  the  arzee  from  off 
the  bed,  near  the  pillow,  and  asked  me  if  I  had 
given  that  arzee.  I  said.  Sir,  that  is  not  an 
arzee ;  it  is  a  jabob  sawand :  1  wrote  it  ae^ 
cording  to  the  pleasure  of  Maha  Rsjab.  Then 
Mr.  Fowke  put  on  an  angrjp  (bee.  I  said. 
There  is  wrote  in  this  the  words,  <  gurry  pcri- 
viuro,  adawlut  booster,  and  ershaud  roee- 
hawnd ;'  t.  e.  ^  Protector  of  the  poor,  distri- 
butor of  justice ;'  and  '  it  is  ordered.'  1  said. 
Who  is  the  giver  ef  orders P  Mr.  Fowke  then 
angrily  tokl  me  to  seal  it.  I  was  afraid ;  and* 
putting  tti«  end  of  my  jagimii  about  my  neck» 
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Mud,  Sir,  for<3od's  sake,  do  not  itqvire  me  to 
do  Mcfa  bnsioeM.  He  thett  look  lifi  a  lai^ 
Jbeok*  and  said,  God  damn  yo»,  jau  aoD  ol'  a 
bitdi.  J  said,  Sirj  *iv«li,  give  il  me,  and  I  will 
seal  it.  (C.  O  Deep  here  describes  tke  book.) 
Mr.  Fowke  laid  down  the  book,  aod  I  sat  daww 
•■  Ibe  grouad :  tbe  tears  ran  down  my  checks, 
Mid  I  qaivered  and  shook  tfaroogh  anger  and 
Ibar. ,  1  then  sealed  it:  be  took  it  of  ane ;  aod 
then  took  oilta  furd,  and  asked  me,  ila?e  you 
f^fen  Mr.  Barwell  in  three  years  45,000  ra- 
|Mes,  at  tlie  rate  of  15,000  rupees  a  year  ?  t 
Md,  t  kad.  INd  you  if^ive  Mr.  Ifsstings 
15,600  rufiees  ?  1  said,  I  had.  Did  you  fg^ve 
Mr.  Vanaittart  12,000  rupees?  I  said,  Yes. 
-  Did  you  give  Ba^mh  KajebvMub  7,000  rupees  ? 
J .  said,  Yes.  Did  you  give  Cantoo  Baboo 
6,000  rapees  ?  I  said.  Yes.  He  said,  -sigii  it ; 
aod  then  put  the  furd  into  my  hands :  I  looked 
lU  it,  aod  saw  tlhaiiive  names,  with  the  different 
sums  oppwite  to  each.  Tbe  i»k-sUnd  was 
lying  on  the  bed,  and  I  pot  my  dosketon  it — 
irritiog  «*  Russom  Rodnm  and  *  Dudam." 
When  1  had  signed  the  arzee,  Mr.  Fowke  bid 
me  tell  the  people  behind  me  lo  witness  it.  I 
naid,  Very  well,  let  them  do  so.  I  then  gave 
l«n  the  ford,  and  he  told  me  to  go. 

Where  did  you  go? — I  went  oot,  wiping 
ttiy  face,  and  stood  upon  the  stair -case.  There 
was  a  man  named  Samsheer  Beg  stonding 
there:  I  said  to  him,  See  what  violence  has 
teeu  used  with  me.  He  answered,, I  see  the 
consequence ;  but  know  aothing  of  the  cause. 
I  aaiit «»  him,  Let  me  fetch  breath,  and  1  wHl 
make  TM  icquainted  with  the  cause.  Then 
Jtoy  Rada  Ciom  and  young  Mr.  Fowke, 
liokling  each  other's  hand,  came  and  stood 
vpontlielaoding-place.  1  said  to  them,  Tdl 
Mr.  Fowke  to  give  me  back  all  the  papera 
wtfaioh  he  has  by  force  oaosed  me  to  write,  or  I 
WiH  spbil  myself  (arab  hurra),  and,  tearing 
»v  clothes,  go  immediately  to  the  oonncil. 
Thfey  then  aaid.  Don't  be  angry ;  be  a  llttte 
4tsol,  and  we  will  speak  to  Mr.  Fowke.  They 
went  to  him  ;  and  in  abmit  one  Sod  a  half  or 
4wa  goftys  came  out  again.  Young  Mr. 
Fowke  hail  the  cover  of  a  letter  in  his  hand, 
4um1  said  to  me,  Yoor  pspers  are  all  in  this;  I 
have  :lwought  them  out,  but  will  keep  them  with 
anelo-day;  Yon  conie 'to-morrow  ;  Maha  Ra- 
jsh  vAW  likewise  come ;  and  whatever  Maha 
Rajah  pleases,  and  shall  be  agtveable  to  you, 
•hall  be  done.     I  then  oame  away. 

Sfter  you  came  away,  what  did  you  do?— 
When  four  gnrrys  ^theday  were  remaining, 
I  want  to  Moon«hy  Sadder  O  Deeo,  and  said 
to  bim,  Mr.  Fowke  has  by  force  cabsed  me  to 

rit  my  seal  upon  an  arzee,  and  to  sign  a  funi : 
am  gomgto  Maha  Rajah;  I  deatre.  If  you 
have  an  op|iortuoitT,  that  fou  will  go  and  ac- 
quaint Mr.  Barirefl  and  Mr.  Vanailtart  of  all 
^e  cireumstanoes. 

Whst  was  he  to  acquaint  them  with  f— Of 
tiMse  circom^tanoes.  I  went  to  Maha  RujahS  s 
i>e  was  in  bis  inner  apartnwiits:  1  went  and  sat 
down  with  Samsheer  Beg;  we  said  <wr 
prayecs  togaiher.    I  tlioi  went  to  Roy  Radb 
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Cb«i«(  aod^aalkiogto  kini,  toak  • 
aat  down.    Maha   Rajah  tsae* 
dewan  connab  :  I  went  and  sat 
i  tbeo  related  to  kins  all  tkeae 
Maha  Rajah  eonsoM  iBe,  at 
yon  be  content ;  T  will  go  i»  tbe 
Ifet  you  back  yomr  arzee.    He  itave  n 
itc.  and  my  dismission,    i  wcoit  awav 

Where  did  you  go  to  Best F-— 4^ 
Moonshy  Sudder  O  Deeo,  aod  toM  1 
theae  things.  Tbe  oat  morning  t 
Mr.  Fowke>s :  MahaRajab,  Roy  RadaClinra, 
and  old  Mr.  Fowke,  were  in  the  rooHi:  1  slastf 
open  the  staircase,  and  did  not  go  in,  thrsmgb 
fear.  8oon  after,  Mr.  Fowke  canae*^  ;  tkfo 
Maha  Rigab  came  out,  and  Rada  Ctmro.  I 
addressed  myself  to  Maha  Ra^h,  mod  add, 
Sir,  what  have  you  done  for  me  ?  M*bo  Rajsb 
said,  WbU  can  1  do  tVw  yoo  P  I  bove  talked  a 
grant  dead  to  Mr.  Fowke ;  but  he  docs  aat 
mind  me.  Saying*  this,  they  went  dowo  ai 
to  their  palanqaiiis :  just  as  they  were  aa 
off  in  their  palanquins,  I  began  to  tear 
clothes,  and  called  out  Douy.  1  cfaen  |tot  ma 
my  palanquin :  hircarrahs  laid  hold  oC  it,  sad 
acuffled  with  my  people ;  and  weat  oa  io  ftm 
manner,  scafliog,  till  1  gat  to  the  Bitak  Coa* 
nab  of  Rajah  Rajebollob.  f  wemood  osoh 
plained  to  the  Chief  Joatioe. 

Did  yon  go  no  where  else,  before  yo«  wtOI 
to  tbe  Chief  Justice  P— Yes,  I  weat  to  the  go- 
vemor's. 

What  did  be  say  to  youP-^He  aaid,  Wbst 
can  I  do  P  They  are  three  geotlemeo,  I  am  hot 
two :  J  can  do  nothing  for  ynu  in  this«  Yoa 
must  go  and  complain  in  the  King'a  Adoolet; 
I  cannot  do  you  justice. 

Whose  hircarrahs  laid  hold  of  vour  palan- 
quin P — How  should  1  kuow  ?  Do  I  write  down 
their  names  P  How  can  I  tell  P 

Do  yon  know  whether  Ihey  beloBfted  to  Mc 
Fowke,  Maha  Rajah,  or  Rada  Chora  ?_l  da 
not  know  whose  they  weice.  Why  obiMstd  Ifaey 
belong  10  any  body  else  hut  one  of  Ihem? 
They  called  me  to  confie  back ;  aonsetiaaea  Ma- 
ha tlajah,  sometimes  Mr. -Fowke,  ood  some- 
times Rada  Churn,  wanted  me. 

Why  did  you  call  Duoy,  wbco  Mr.  Fowfcc 
and  Maha  Rajah  were  ge^tinur  ntto  their  palan* 
quins?- -Because  they  had  taken  frmrn  loe,  by 
force,  a  false  barramnd.  Why  ahooM  1  ast 
«all  out  P 

iff  vi-hat  linguage  was  the  ford  written  r«- 
In  Persian. 

Had  you  ever  seen  the  hand- writing  befbref 
-No. 

Did  you  furm  any  opinion  then  whose  it 
was?--'No. 

WliOn  Mr.  Fbwko  asked  you.  if  you  bsd 
paid  the  snms  of  money  to  Mr.  Riirwell,  srby 
did  you  say-yes P—1  said  so,  berause  'l 
knew  he  wanted  barranraca,  and  in  aaymg  ss  I 
lAioald  get  free. 

Did  yon  «^rer  give  those  at.nisto  Mr.  Bsi- 
well,  or  any  other  snms  of  luooey  P — ^Ts, 
never. 

Bad  yoa  evcM*  toy  quarrel  with  Mr.  F«whi.' 
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•-^Tbatilay,  aod  once  bcfbreia  the  toonth  of 
Poos.  There  was  DO  direct  qdmrrel:  BarnatBy 
Bbote  cofnplained  to  ilie  t^eneral,  and  the  ge- 
neral  referred  bis  complaiot  to  Mr.  Fewke. 
Barnassy  Gbose  told  Mr.  Fowke,  that  1  had 
Laken  the  farm  at  a  rery  great  expcDce:  on 
irhich  Mr.  Fowke  said  to  mt* ,  Do  you  tell  true 
Mrhat  you  have  given  to  the  English  gentlemen, 
ind  what  to  the  Mutsoddies ;  if  you  do  not 
tell,  you  shall  be  ifnntshed. 

What  answer  did  you  gtfe  ?•*-!  said,  I  bare . 
lot  given  anj  body  any  thing :  what's  the  use 
if  telling  a  he  f 

In  eonse^enoeof  this,  what  did  yon  do? — 
1  had  numberless  thoughts  in  my  own  mind  ; 
»ut  I  went  and  gave  the  small  anee  to  ibe  go- 
vernor, and  wrote  out  a  little ;  tor  this  reason, 
hat  the  goremor  was  a  great  man,  and  Mr. 
Powke  an  Englishman ;  and  that  if  I  wrote  a 
p'pat  deal,  |ie  might  be  angrr. 

When  Mr.  Fowke  askeif  yoa  to  tell  him 
irbat  snm  you  gave  to  tlie  English  gentlemen, 
lid  he  not  say  something  to  you  abont  taking 
10  oath  ?•*— m,  he  did  not. 

What,  not  when  Mr.  Fowke  was  examining 
he  complaint  of  Barnassy  Gboser— No. 

CamaulO  Deen  cross-examined. 

Did  Maha  Rajah  tell  you  to  get  fiilse  barra- 
nuts  ? — He  did  not  tell  ine  either  tme  or  false : 
te  told  me  to  bring  barramuts. 

Did  he  tell  you  to  bring  barramnts  against 
my  pafticalar  people,  or  only  agaiftst  those  to 
n^hom  you  had  giren  money  .^— He  named  the 
royeroor,  Mr.  Barwell,  Mr.  Vansittart,  the  Mut- 
roddies,  and  other  people.  He  toUl  roe  to  get 
nrhateTer  barramuts  I  could  find,  from  Hidge- 
ee,  &c.  and  named  the  names  as  befsre,  I 
lid  not  mean  to  lodge  a  complaint  against 
3run^  Govio  Sing ;  and  therefore  why  should 
[  write  every  thing  that  was  trne?  I  had  a 
!laim  against  him  for  S6,000  rupees. 

Did  yon  oiTer  Maha  Rajah  any  money,  pro- 
vided he  should  recover  this  snmf — 1  told 
[lada  Churn  that  I  would  give  4,000  rupees  to 
tf  aha  Rajah,  and  2,000  rupees  to  himself, 
irovided  he  conld  recover  the  whole  amount. 

Was  the  whole  26,000  rupees  (hona  fide) 
lue  to  you.  f— It  was ;  but  Gunga  Goviu  Sing 
las  told  me,  that  be  has  brought  the  money 
lue  to  me  for  the  tecka  collaries,  to  account  of 
none^  due  from  roe  to  the  revenues. 

Is  It  not  customary  with  you,  when  one  rn- 
)ee  is  due,  to  demand  four  f— I  am  a  farmer : 
his  is  a  Bengatlv  dispute.  Among  ourselves 
ve  say  fifty  diflerent  kind  of  things.  There 
vas  at  that  time  no  complaint  lodges] ;  when  a 
MHn plaint  is  lodged,  and  we  are  put  upon  our 
»aths,  we  say  whatever  is  true.  Ten  of  my 
loder-tenants  may  come  to  me,  and  I  will 
(ay  to  one.  You  are  indebted  to  me,  1,000 
-apees :  he  will  say.  No ;  I  only  owe  yon  one 
lundred.  Till  this  day  it  never  was  in  the 
mstom  in  Bengal  for  zemindars,  or  farmers, 
»ut  to  say  some  lies  and  some  truths,  when  they 
ire  not  pot  upon  their  oaths. 

Why  did  yoa  dtoaod  more  than  was  really 


due  ?— By  my  aocotmts,  I  judged  a  sum  to 
that  amount  was  due.  G.  G.  Sing  langbei, 
and  said.  Are  you  a  fool  P  you  have  no  such 
claim  upon  me.  I  tiien  said.  If  you  have  soy 
claim,  you  most  make  it  on  Busiunt  Roy.« 

How  much  did  you  actually  receive  irom 
Gunga  Govin  Sing  ? — By  the  means  of  Mojsn- 
shy  Sudder  O  Deen,  I  got  10,000  ropces.  I  told 
Moonshy  Sudder  O  Deen,  Whatever  is  due,  ^ 
j'ou,  upon  your  religion  aod  conscieNce,  ad- 
judge to  me.  And  I  mid  G.  G.  Sing,  Do  yon, 
as  a  Hindoo,  upon  your  religion  and  conscieiieey 
pay  me  what  is  d«e» 

Was  10,000  rupees  the  whole  yon  received 
in  money  or  otherwise? — I  only  got  10,000 
a>upees«  I  have  settled  every  thing  from  the 
1st  of  Assin  to  the  end  of  Bhandon. 

What  became  of  the  other  16.00Q  rupees  r^ 
Whatever  was,  Bussnnt  Roy  knows ;  I  do  not. 

Was  it  wrote  off,  on  account  of  revenue  ?•«- 
Gunga  Govin  Sing  toM  me,  that  4rhatever  re- 
mained we  would  settle  with  B«ssunt  Roy.  I 
got  10,000  rupees,  which  I  thought  a. grant 
deal:  it  is  now  public,  and  all  the  merchants 
oome  to  ine  for  money.  The  otaim  that  ww 
upon  me  from  the  revenue,  was  ended  on  tlie 
last  of  Bhandun :  from  that  time  to  this,  there 
has  been  no  claim  on  nie,  oo  account  of  reve- 
nues. G.  G.  Sing  shewed  me  mai^  papers, 
and  made  many  demands.  I  do  not  know 
what  was  actuaily  doe. 

Did  Gunga  Govin  Sing  take  the  16,000  ru- 
pees  to  settle  the  accounts  ?«— God  knows :  I 
settled  them  on  his  conscience.  I  was  oleare4; 
aod  he  was  satisfied  in  respect  to  aM^  claims, 
except  esh. 

Who  was  to  pay  whatever  was  doe  befoie 
Bhaudun,  on  the  settlement  of  that  acenunt  ? 
—I  was. 

Were  the  claims  made  by  Gnnga  GoviH 
Sing  on  your  own  account,  or  of  goveromont? 
— 1  had  none  but  revenue  accounts  with  him. 

When  was  the.  first  day  yoa  went  to  Mr. 
Fowke's.'-^It  was  when  1  went  with  Rata 
Cbnrn,  towards  the  last  of  Chyle. 

The  first  time  you  went  to  Mr.  Fowl»ls 
boase,  did  yon  see  him  ?«— I  did ;  and  o#hred 
him  a  nusseen  of  five  rupees,  which  he  wouM 
not  accept.  It  was  the  first  time  after  the  af- 
fair of  Barnsssy  Ghose,  abotil  the  end  of  Chyle. 

Did  joo  see  young  Mr.  Fowke  that  day  f 
—1  saw  him  in  his  own  room :  I  did  not  speak 
to  him. 

Did  you  at  this  time  tell  Mr.  Fowke  snaier 
what  had  passed  between  you  and  MMha  Riyah 
Nundooomar  ? — No. 

In  the  arsee  you  carried  to  Maha  Hajaih, 
what  part  did  Maha  Rajah  strike  ontf  The 
arzee  a^erwards  sent  to  Mr.  Fowke?— Hotr 
shootd  1  know  what  he  struck  oat  f  1  did  not 
see  what. 

Did  yoa  bear  the  whole  dictated  to  the 
Moonshy  r--Have  I  notear^f  WbyshooMlI 
not  hear  P 

Did  yon  make  any  objections  ?•— No.  Whst 
objections  cooM  I  moke  f  Ue^ld  me  to MOf 
my  MooBshy,  to  write  anotheri; 
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When  did  yoa  go  next  tf>  Mr.  Fowke's  ?*— 
Ylie  oext  day,  after  I  <had  been  at  Mr.  Cottrell's. 
.What  time  of  the  day  wis  it? — 1  bad  do 
watch ;  more  or  Jess  than  one  par. 

Did  yoo  go  into  Mr.  Fowke  senior's  room  ? 
.'  — When  Acoor  Munoah  called  me,  then  1 
Vent." 

*     Who  went  with  you  into  Mr.  Fowke  senior's 
room  f— >Acaor  Munnah  took  me  there. 

Were  there  any  body  else  f — Acoor  Munnah, 
another  Bengally,  and  two  writers,  came  after- 
irards. 

Did  these  people  come  in  directly  afler  him  P 
•— ^By  the  time  I  bad  sat  down,  they  came  and 
stood  behind  me. 

Did  they  stay  as  long  as  you  did  ? — I  have 
already  told  you,  whilst  moderate  conversation 
4asted,  they  were  there.  When  I  was  on  the 
grqund,  I  know  not  whether  there  were  four  or 
ten  To  the  room. 

When  did  yoo  fall  on  the  mund  ? — When  J 
a&ked  Mr.  Fowke  who  was  the  Gurry  Purwar, 
Adaulet  Booster,  See,  and  when  he  was  tngry : 
I  then  went  down  on  the  ground,  putting  the 
«nd  of  my  jammah  round  my  neck,  as  I  have 
already  shewn* 

What  then  passed?  What  made  you  go 
down  on  tbe  groond  ? — ^Mr.  Fowke  took  up  a 
book,  and  called  out,  God  damn  you,  yon  son 
of  a  bitch ;  when  he  told  me  to  seal  tbe  arxee : 
on  which  I  said,  Gi?e  time,  and  I'll  seal  it. 

Do  yoo  always  sit  when  yon  sign  and  Mai  ? 
-^^SomeUmes  wheu  I  am  standing,  and  aome- 
times  sitting. 

What  fMMsed  when  you  were  down  on  the 
fproond  ?— I  cried,  shook,  and  put  my  seal  to 
ftbearzee. 

Had  you  your  senses  at  the  time  ? — I  was 
not  absolutely  gone  mad,  but  1  was  in  great 
fear. 

Do  you  recollect  any  thing  that  passed  at  the 
lime?— I  put  my  seal  to  the  arzee,  and  signed 
the  ford.  Mr.  Fowke  then  bid  me  go :  what 
nore  shoald  1  remember  ? 

Do  you  remember  tbe  people  that  were  in 
the  room  at  the  time? — My  head  was  down- 
wards ;  after  he  bid  me  seal,  I  could  not  tell 
who,  or  how  can  1  now  tell,  who  sUnds  behind 
me? 

Did  any  body  else  speak  to  you  P-^No. 

Did  they  do  any  thing  else?— No. 

Was  the  door  shut  ?— No. 

When  you  went  out,  did  yon  see  tbe  people 
flientioneo,  or  know  them  ? — No. 

How  long  do  you  think  you  were  in  Mr. 
Fowke's  room?  (Mr.  F.  senior.)— I  had  no 
wtteh ;  about  one  or  two  ffurrys. 

Were  you  in  Mr.  Fowke's  room  more  than 
one  time  that  day  ?— No. 

Was  the  door  standing  wide  open,  when  you 
went  in  ?— Both  when  1  went  in  and  came  out. 

When  you  went  into  Mr.  Fowke's  room,  how 
many  people  were  there  ?— I  told  you  before. 

How  many  people  were  there  about  the 
house;  did  you  observe  several ?— When  I 
went  in,  there  wera  many  ;  when  I  eame  oat, 
uiers  were  few. 


[Being  farther  interrogated,  be  cUHiotay 
exactly,  bow  many  at  either  time.] 

Do  you  know,  or  think,  that  the  foar  people, 
two  Fringies  and  two  Bengallys,  were  set  « 
you  as  guards? — No. 

Did  yoo  ever  attempt  to  go  away  before  ^ 
actually  did  go  ? — When  Mr.  Fowke  told  mc  io 
go,  1  did  go. 

Did  yon  write  any  thing  on  the  irzeeM 
sealed  it. 

•  Did  you  ever  write  your  name  oa  tbe  vut  f 
—I  did  not  write  any  thing;  the  Moooskr 
wrote  my  name ;  I  did  not ;  I  do  Dot  kooir 
what  Moodshy  wrote ;  it  was  all  wrote  H 
Maba  Rajah's  house. 

Did  Mr.  Fowke  ever  threaten  yoo  at  as; 
other  time  ?— No. 

Are  you  sure  that  young  Mr.  Foakeu^ 
Rada  Chum  were  in  the  room  when  be  threat- 
ened you  ? — 1  cannot  tell ;  I  did  not  we  thn. 

When  did  you  first  see  the  fard  you  speat 
of? — 1  saw  it  at  that  time;  never  before  v 
since:  I  heard  of  barramuds,  but  not  the  sane 
mentioned  in  the  furd. 

Was  the  furd  shewn  immediately  wheo  m 
went  down  on  the  ground  ? — Afler  I  bad  staled 
the  arzee  and  told  tbe  Fringies  to  be  witoeses, 
the  ford  was  immediately  produced. 

Did  any  thing  intervene  between  yoor  ant- 
ing the  arzee  and  the  produptioo  of  tbe  foni?- 
1  said,  let  them  be  witnesses ;  he  then  p» 
dooed  the  ford. 

Do  you  recollect  what  you  wrote  on  tbe 
furd?— I  wrote,  "Rusaum  Nodooi  aodDi- 
dam." 

Was  there  any  thing  else  wrote  on  tbe  M 
-Yes. 

Mr.  Barwell      45,000  rupees. 

Mr.  Hastings    15,000 

Mr.  Vansittart   12,000 

R.  Rajebulleeb   7,000 

Cantoo.  Baboo     5,000 

Were  there  no  other  words  whatever  oitk 
furd  ? — I  saw  nd  more. 

Was  there  any  thing  of  15,000  rupees  i 
year  ?— He  told  me  thai  by  word  of  mouili. 

At  tbe  time  you  wrote  this  on  tbe  fiinl,  wot 
there  any  body  in  the  rooqa  ?— I  doo't  knot- 
Were   you    frightened?— Yes;  eke  vbj 
should  I  have  been  down  ? 

When  Mr.  Fowke  asked,  whetber  tm  bi^ 
^ven  the  sum#  mentioned  in  the  ford  lo  Mi- 
Barwell,  Sec.  did  he  bid  you  say  yesP—Hew 
not  bid  me  sav  yes. 

Who  had  the  pen  and  ink  when  yoa  s^ 
the  furd? — It  was  upon  the  bed. 

Did  Mr.  Fowke  take  it  from  the  bed  aod  p" 
it  you?— No;  I  took  tbe  pen  and  ink  a^ 
wrote. 

Whose  hand- writing  was  the  ford?— Ho* 
should  I  know  ?    How  can  I  guess?  ^ 

Was  it  like  any  body's  baud  that  yoo  koov. 
—I  know  nothing  of  it. 

Did  you  seal  any  other  paper  atMr.Fovkei 
that  day  ?— No ;  none  exoqit  the  Urge  vat. 
which  was  by  fbrce. 

Did  you  oev^  say  tbatr-yoii  guested  f^ 
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'rote  tbe'fiird  ?— I  don't  remember  that  efer  I 
id.  • 

Did  yoa  erer  see  Rada  Chura  write  ? — He 
as  wrote  a  thousand  times  before  me. 

Did  the  Governor  General  erer  say  to  you 
lese  words,  "  They  are  three  gentlemen,  I 
m  but  two ;  I  cannot  redress  you ;  yoa  must 
o  to  the  AdawlctP"«-Yes ;  the  day  1  went  to 
unplain. 

(A  paper  being  shewn.) 

Can  yoa  form  anv  judgment  whose  writing 
bis  is  ? — f  can't  tell ;  yoa  may  call  my  Moon- 
hy.  I  told  bim  to  wnte  such  an  arzee,  or  re^ 
uisition,  for  the  Adawlet  of  Hidgelee. 

Did  you  ever  see  any  other  arzee  on  anv 
ther  day  at  Mr.  Fuwke's  bouse  ? — I  never  did.  ^ 
.  Are  you  very  certain  ?— Except  that  paper,  I 
rever  did ;  what  more  can  I  say  ?  I  am  on  oath. 

Had  you  any  reason  to  think  that  Mr. 
?'owke  expected  you  that  morning? — Whai  do 

know,  whether  he  expected  me  or  not  ?    A 
lircarrafa  came  for  me ;  I  went. 
'  Had  you  told  Hada  Chorn  the  night  before, 
bat  you  vrouki  next  day  go  to  Mr.  Fowke's? 
-No. 

Did  you  never  at  any  time  tell  Rada  Chum 
iiat  you  would  go  to  Mr.  Fowke's  ?— No.  1 
old  Maha  Rajah. 

Moonshy  Suddet  O  Deen  sworn. 

'  Are  yoa  acquainted  with  Comaol  O  Deen' 
Dawn  ?— Yes. 

What  passed  between  von  and  liini  in  the 
ftonth  of  Bysaak  last  ?. — He  spoke  to  me  two 
)r  three  times,  I  believe  about  the  3d  or  4tb  and 
ith  ofthat  month. 

What  did  he  say  to  you  ?  relate  it.^-He 
old  me,  that  Maha  Rajah  had  said  to  him,  that 
le  must  write  an  arzee  on  the  subject  of  the 
ecka  ooUaries;  he  would  not  give  it  him ;  he 
nrould  oot^brioff  so  much  shame  upon  himself. 
Maha  Rajah  also  told  him  to  get  a  barramut 
4?ainstMr.  Barwell:  he  gate  him  a  denial : 
this  is  all  that  passeil  the  first  meeting  between 
Oomaul  O  Deen  and  me. 

Did  Comaul  O  Deen  nsention  any  other 
Dsme  than  Mr.  fiarwetl'sP — I  well  remember 
|Ir.  Barweirs  name :  I  do  not  recollect  any 
other;  at  that  time  he  did  not  mention  Mr. 
Hastings's  name. 

State  wlkat  passed  on  the  8th  Bysaak. — 
When  about  4  gurries  of  the  day  were  remain- 
ing, Comaal  O  Deen  came  to  my  house,  and 
laid,  that  he  had  been  that  day  at  Mr. 
Powke's;  and  that  Mr.  Fowke  had  bv  force 
sanrnd  him  to  seal  a  paper  account  of  tecka 
coUartta,  and  had  maue  nim  sign  9  furd :  he 
said,  he  sealed  the  arzee  and  signed  the  fnrd. 
When  he  had  jgfot  into  hw  own  management, 
he  disputed  with  Mr.  Fowke;  and  it  was 
Hfifreed  upon,  that  10  whatever  manner  Maha 
Rajah  should  settle  it  in  the  morning,  ao  it 
should  be.  If,  says  he,  Mr.  Fowke  will  give 
me  back  my  arzee  and  papers,  it  is  very  well ; 
if  not,  1  will  min  myself.  You  are  my  friend, 
Comaol  O  Deeo  sakl  to  me,  It  is  proper  yoa 
riioHld  a«i|aanit  Mr..Barwell  imd  Mr.  Vattsit* 


tart:  he 'then  said,  he  was  going  Co  Maha  Ra- 
jah's, and  would  come-  back  at  night,  and  ac- 
quaint me  with  all  the  partictdars :  he  camtf 
back  again  after  6  gurries  of  the  night  wer^ 
passed,  and  toM  me,  that  Maha  Rajah  would  ' 
give  him  back  all  his  papers:    he  said.  Dor 
you  now  hear  the  particulars. — ♦♦  I  gave  ia 
arzees  against  Gunga  Govin  Sing,  and  de- 
posited them   with    Roy  Rada  Chora,  withT 
the   knowledge  of  Maha  Rajah,   and   said,  ' 
Let  these  arzees  i^main  as  a  deposit:   if, 
upon  the  return  of  Moonshy  Sadder  D  Deen, ' 
the  difierence  between  Gnnga  Govin   Sing^ 
and  tne  sbaH  he  settled;    I   will  then  take^ 
back  the  arzees,  and  give  4,000  rupees  to  Maha  - 
Rajah,  and  9,000  rupees  to  you :  it  is  now  two 
days  since  I  made  a  demand  on  Maha  RajalT 
for  the  arzees ;  and  Maha  Rajah  said,  They  ' 
were  with  Mr.  Fowke :  he  (Maha  Rajah)  then' ' 
said,'.  Do  you  write  an  arzee  so  as  to  give  a  bad ' 
name  to  the  Governor  and  Mr.  Graham :  I  said, 
Howcan  thi^  be?  But  Maha  Rajah  said,  Dor 
one  thing,  write  a  story  about  the  tecJca  colla-' 
ries ;  and  when  I  have  shewn  it  to  Mr.  Fowke, 
I  will  get  yoa  back  your  arzees  against  Gnngir 
Govin  8injg:    1  then  told  Maha  Rajah,  that  i 
had  a  pain  in  my  belly,  and  wished  to  go' ' 
home ;  I  told  Jiim,  my  moonshy  was  there  to  . 
write  ;  I  went  home ;  Yar  Mahomed  came  to ' 
me  at  night,  atnd  brouglit  the  arze6  about  the 
tecka  colTaries,  an4  told  me  to  seal  it :   1  an- 
swered, There  is  no  agreement  between  Maha 
Rajah  and  me,  that  I  shouki  seal  it."— Co-  ' 
maul  O  Deen  said.   That  be  had  been    at' 
Mr.  Fowke's  that  day,  and  that  Mr.  Fowke 
was  very  angry  with  bim,  took  up -a  book  to 
beat  him,  aiMl  had  cansed  him  by  force  to  seal 
an  arzee,  and  sign  a  ford »   I  asked  Comaal  O 
Deen,  what  signature  he  had  pilt  upon  it ;'  he 
answered.  In  some  I  put  *  russun  nndun,'  and 
some  *  dadam.'    Afterwards,  when  he  broame 
his  own  master,  he  made  a  disturbance  about 
it,  as  before  related :  he  told  Maha  Rajah  of  all ' 
this,  and  Maha  Rajah  said,  He  would  give  him 
back  the  paper.  This  is  all  that  Comaul  O  Deen; 
told  me. 

When  did  Comaul  O  Defcn  say,  Maha  Ra-*' 
jab  would  give  back  the  papers.^ — On  the  mor- 
row'-morntng.  I  likewise  remember  asking 
Comaul  O  Deen,  whose  names  were  on  the 
furd  f  And  he  told  me,  Mr.  Barwell,  Mr. ' 
Hastings,  Mr.  Vansittart,  Raja  Rajebullab, 
Cantoo  Baboo.    80  much  I  remember. 

You  say  that  Comaul  O  Deen  desired  you 
to  acquaint  Mr.  Barwell  what  had  passed,  bid ' 
you  P^I  told  Mr.  VansitUrt  that  day.  ^ 

Did  you  ever  acquaint  Mr.  Barwell  f-— There 
were  but  4  gurries  of  the  day  remaining :   I 
acquainted  Mr.  Barwell  of  something ;  but  he 
does  not  know  the  language ;  I  told  him  but  . 
little. 

Yon  speak  of  an  arzee  presented  by  Comaal 
O  Deen  to  Rada  Chum  ^inst  Gunga  Govia 
Sing :  do  you  know  any  thing  of  the  dispnto  f 
—I  heard  of  it  when  I  returned  to  Calcutta. 

Was  this  dispute  settled  by  your  means? — 
Yet,  it  was ;  they  both  agreed. 
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Did  Comattl  O  Deen  acqaaint  j^ou  with^oy 
quarrel  be  had  with  Msr.  Fowke  in  the  mODlk 
of  Poos  F— He  did. 

State  wliat  you  know  rea|)ectiog  it. — Co*- 
maul  O  Deen  told  me  ihia:  that  Barnaasy 
Gboae  bad  lodged  a  complaint  aipaioftt  kfim  on 
account  of  the  tecka  oollaries  to  the  general : 
the  geaeral  had  relerred  it  to  Mr.  Fowke :  that 
Bamassv  Gbose  and  be  had  coa?ersed  on  the 
aubjpGt  before  Mr.  Fovrke;  wbateter  questions 
Mr.  Fowke  asked  him,  beaoswered:  that  Bar- 
nassy  Ghose  had  tolu  Mr.  Fowke  that  be  ffot 
the  busmeas  by  ffivinir  many  bribes ;  and  Mr.. 
Fowke  said  to  him,  Tell  me  what  you  have 
given  to  the  different  people :  Comaul  O  l}eea 
answered,  That  be  had  not  givon  any  thing  to 
any  body.  Comaul  O  Dcea  came  to  me  ano- 
ther day,  and  said,  That  Mr.  Fowke  bad  called 
on  him  that  day,  and  told  him,  to  iell  truly 
wbat  be  had  given  to  the  gentlemen,  and  what 
to  tjie  mutsuddies ;  if  he  did  not,  it  would  not 
be  well  for  him,  and  he  sboold  be  punished.  So 
mueh  I  remember. 

You  aay,  the  dispute  between  C.  Q  Deen 
and  G.  G.  Sing  was  settled  by  you :  how  much 
dkt  you  settle  to  be  paid  on  balancing  the  ac- 
oouots?-— I  ordered  10,000  rupees. 

flow  mudi  waa  demanded  by  Comaul  O 
Deenf— «6,000  rnpeea. 

.  After  having  ordered  10,000  rupees,  how 
was  the  remainder  settled  ?•— Comaul  O  Deen 
made  a  claim  of  86,000  rupees :  G,  G.  Sing 
aaid.  That  amount  was  due  from  C.  O  Deen, 
on  account  of  revenues;  »nd  that  C.  O  Deen 
had  no  claim  upon  him:  I  luld  C.  O  Deen 
what  claims  were  made  on  each  other :  C.  O 
Deen  said,  he  should  be  ruined ;  many  de- 
n^ands  were  making  on  him  on  account  of 
tecka  colhiries ;  if  he  could  get  10,000  ru- 
pees, his  character  would  be  safe :  1  then  said 
to  G.  G.  Siittr,  You  are  two  frieuds ;  this  is  a 
bad  time  to  Keed  quarrels :  a  man  of  repute- 
tkra  will  nowra-days  rather  suffer  a  smalt  leas 
than  enter  into  qoarrels ;  it  is  become  neces- 
sary to  pay  Comaul  Q  Deen  10,000  rupees: 
Gunga  Govin  Sins  said.  It  is  very  well,  the 
ip,000  ni^iees aMUba  paid  him»  and  the  16,000 
rupees  shall  be  carried  to  account  of  revenues : 
do  you. tell  him  that  I  will  give  him  10,000  rn- 
pees :  J  then  tuki  Conuul  O  Deen ;  sod  he 
agned. 

Do  ^ou.  know  whether  the  10,000  rnpees 
v^ere  paid,  or  not?— Yes }  I  paid  them. 
^  Do  you  know  if  the  16,000  rupees  were  car- 
ried to  account  of  the  reveones?— I  did  not 
see  the  books :  if  they  were  not  carried  to  an- 
coont-of  revenues,  why  ahoukl  CO  Deen  be 
ment^ 

.  How  long  .  have  yo»  known  Comaul  O 
.Peen?*— 1  ba^e  known  him  30  yeara;  he  Is 
my  friend  ;  and  I  believe  him  to  be  an  honest 
man^  and  to  be  trusted  upon  oath :  it'  a  Mussol- 
mao  takes  an  oath,  be  must  be  believed :  if  be 
swears  falsely,  be  must  be  ruined  here  and 
hereaiW,  and  will  certainly  go  to  hell. 

Do  you  believe  that  Comaul  O  Dees  would 
awcar  ten  times  to  a  fidaity  f— Nau    iMiM« 
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in  my  own  mind,  that  a  Mutsulman  vha  us- 
derstands  the  Koran  will  not  take  a  f^fe  onk. 

Did  you  ever  hear  of  a  Mussulman  takio^  t 
false  oath  ? — I  say,  that  a  Mussulmaa  wka  ii 
acquainted  with  the  Koran  wiU  not;  otbss 
may. 

Do  yon  think  that  Comaul  O  Deen  will  M 
swear  falsely,  merely  from  his  knowledge  el' 
the  Koran  r— I  suppose  be  will  not  on  ikat 
account ;  but  he  is  my  friend,  and  i  know  hia 
to  be  an  honest  man  :  I  believe  be  wooM  ntt 
speak  fklsely  in  common  conversatioo;  I  ai* 
ways  found  bi^oi  to  speak  the  truths  wbro  ut 
on  oath. 


Moonsby  Sadder  0  Deen  cnMS-ezamioed. 

Did  Comaul  O  Deen  tell  you  that  Mr. 
Fowke  lifted  up  any  tlting  beaideaabook:- 
No. 

Did  he  tell  you  any  thing  about  a  iiiOow?- 
No. 

Why  did  you  tell  Gunga  Govin  Sing  that  it 
was  necessary  to  give  Comaul  O  Deca  11,000 
rupees  P— Because  they  are  both  my  frioidit 
and  I  wished  to  settle  the  dispute. 

Are  you  in  any  emptoyment? — I  bare  m 
settled  wages ;  but  I  sUy  about  Mr.  BanvcUH: 
Mr.  Graham  recommended  me  to  him  wbai 
he  went  away. 

What  wages  did  yon  receive  from  Mr.  Git- 
ham  ?-~When  at  Burdwan,  Mr.  Grahaai  ^e 
100  rupees  per  month.  After  that,  I  badia 
settled  wagea :  he  gave  ooe  what  he  pleased. 

How  long  did  you  stay  at  Burdwan .'— Aboat 
three  years. 

How  long,  in  the  whole,  did  you  lire  wilb 
Mr.  Graham  r— Eight  years. 


*  Sbcond  Dat* 
The  Gofvemor  General  sworn. 

Did  you  ever  receive  from  Comaul  0  Deca 
the  sum  of  15,000  ru|»ees,  direody  or  indirect- 
ly ? — I  never  did  receive  that  aom,  or  a  ^ 
miae  of  it,  nor  any  other  aum«  directly  er  ia- 
directly.  1  do  not  believe  I  ever  aaw  Cosnal 
O  Deen  till  be  came  to  make  his  complaiflt: 
he  might  have  attended  in  the  oowse  of  boa- 
ness ;  but  I  did  not  recollect  bis  face. 

Did  yon  ever  tell  Mr.  Fowke,  that  Jieoiigfal 
get  rid  of  his  acruples,  if  be  meant  to  be  serreir 
— Never,  in  the  sense  which  f  imderatsod  Mc 
Fowke  baa  given  to  them.  I  knew  Mr.  Fowfca 
to  be  aman  of  graal  singvlaiity :  I  oiigbtbiit 
said,  I  cannot  serve  you  usms  you  part  viv 
this  singularity.  J  might,  out  of  <Icli^ 
have  saul.  You  must  pvt  with  scnipltfi  ^ 
that  I  ever  meant  or  aaid  any  tbuif  vbtf 
could  imply  such  a  meaniag,  that  be  mart  pert 
with  his  mt^rity,  his  virtue,  or  bia  bBooor,  J 
most  solemnly  d^y.  1  have  never  bctiijc' 
such  a  licentiouanesaof  acntiment,  etm  t»  ^1 
mostintimatofHends;  and  I  was  net  oa  tcr"* 
of  confidence  with  Mr.  Fowke  st  the  i^ 
which  this  canf  ecsaliao  Is  said  to  baa*  P"^ 
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otimr  Ibaii  Coaaal  O  Jkien^  or  tnm  thorn  I 
nodflritootf.be  b»4  spoka  to  of  it. 
H»4  yo^  ever  aoy  coDTeraatioo  wkb  CosimA 

0  JDeeo  ?— I  ooaveiwd  .wiOi  Coma ol  O  Dee» 
OB  the  di^  in  which  I  tent  bim  to  the  Chief 
Jtif tioe.  Ob  the  eloee  of  the  eMounatioBt  the 
ju4tfee  ileliverad  it  at  their  oy^JBioBt  That  therf 
were  gronads  for  a  proeecBlioB.  He  was  u^ 
Ww«nI  till  the  Moaday  to  declare  whether  b# 
would  praiecBte  er  oot.  I  aaw'GoBiaal  O  Bern 
OB  the  Satarday  aod  Suoday :  on  Satorday  I 
eMBHoed  him, aod  croaae^taoiiBed  hiBi,aBdl 
put  fiieslieDa,  to  aif\  the  troth ;  aad  wame* 
bim  aa  to  the  conac^eBcea  ef  a  fatee  oeiflk 
filaiot,  of  the  eertaialy  of  deteotion,  aoA  Mb 
efiecta;  which  I  told  bun  woold  be  iofi^ay  tP 
him,  and  iojary  to  me.  He  peraisted  ia  it  n* 
^atedly,  with  ctrcBroatanoea  wbichf  to  my 
jadgment,  eoBvinoed  me  there  werei^rouBda  for 
a  prosecBtion.  I  had  the  preeaultoB  le  aak  the 
Jud^eea,  I  thi(kk  the  Chief  Jattiee,  Mr.  Hydf% 
and  Mr.  Juatice Chambera,  Whether  i  nnifhlb 
wiAb  9ff^>priety«  eee  and  question  Comaal  O 
DeenP  To  whieh  they  replied,  That  I  might f 

1  accordingly  aaw  Comaot  O  J>eeB  bb  ibB 
ISaitttfvlay  aud  Suaday.  i 

Dftd  you  iBleirc^^te  him  that  from  aBjf 
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If.  Fowke?— -I  did;  and  1  aerved  bko.  I 
lelieve  it  was  owing  to  my  oot  having  aerved 
lim  M>  the  extent  of  hia  wishea,  even  lo  the 
Tatiiication  of  his  private  reaeotroenta,  that  he 
ias  beea  ao  iaveterate  in  hii  enoiity  to  me. 

I>o  yoB  remember  the  time  the  comolaiBt 
ras  made  to  you  by  Cooiaal  ODeen  .'-*ln  the 
aonth  of  DiHsember, 

What  waa  the  oomplaiot  ?— That  Mr.  Fowke 
tad  been  wery  urgent  with  him  lo  declare,  that 
e  bad  given  brihea  to  the  Boglish  geatleBieB, 
nd  to  ibe  mutvuddiea.  The  comphiint  waa 
nade  to  me  verbally.  I  devked  to  have  It  m 
rriliog. 

What  mere  pamed  ?»-!  have  aaid,  tb«t  I 
esired  bim  to  deliver  hia  o 


complaut  m  writmg. 
am  not  certain  whether  be  broBght  ii  to  oae 
bat  day  or  not:  it  waa  abort,  aad  I  did  not 
hink  it  aofficteBt  for  a  complaint.  I  told  bim, 
That,  if  he  wiahed  I  ahouU  take  pubUc  notice 
»f  what  he  complained,  hia  paper  ahould  coo- 
iln  the  whole  of  his  iojoriea.  Mr.  Vansittart 
ras  there,  and  aaid  the  same  words,  or  to  that 
ffcfct.  Comaul  O  Deen  took  my  Moeoshy ; 
hey  aat  dowa,  and  drew  out  bis  coaiplaint. 
tie  laid  it  before  the  board. 

Did  Comaul  O  Peen  ever  make  Bay  other 
complaint  to  you  ?-  -He  comptaioed  to  me  in 
kpril  last  He  came  to  me  one  morning  in 
preat  a^ony ,  and  the  collar  of  his  iamasa  was 
oro :  be  complained  that  Mr.  Fowke  had  com- 
pelled bim  to  sign  ao  amee,  misreprgsvBling 
be  contents  of  the  former. 

Do  you  remc-mber  any  partiea^ar  conversa* 
ion  between  Mr.  Harwell  and  Mr.  Fowke,  at 
he  time  of  Che  examioatiea  aA  tlie  chief  jua- 
iee'a?— -8ome  words  of  heat  passed,  reject- 
ng  the  furd.  Mr.  Fowke  addressed  Mr.  Bar- 
veli  with  much  veheflBence  both  ia  oaufite- 
laoce  and  expresaioof  and  said,  <*  Mr.  Bar- 
weW,  will  yoB  declare  on  year  boBonr  and 
four  oath,  that  you  aever  received  the  45»0Q0 
•upees  P'*  They  w«re  Bientioned  ao  pointed, 
hat  I  believe  them  to  be  the  very  wocda :  I 
rill  not  say  positively  they  are  the  exact  worda. 
Ilr.  Barwell  replied.  He  could  declare,  upon 
kis  honoar  aad  hia  oath,  that  he  never  had. 
There  were  man^F  more  words  pasaed. 

Are  you  acquainted  with  Cemaul  O  Deea  ? 
—I  know  bim  only  from  eircumstaBcea  by 
ivhicb  I  am  nearly  aflfscted.  I  have  heard  bo* 
hiog  particular  of  hia  character.  The  cbbsc 
)f  bis  comiBg  to  Galcutto  waa  to  aaswer  to  a 
complaint  made  by  sir  Edward  Hughda,  fiir 
nrant  of  provisions  to  supply  his  sbtpa  at  la- 
mella. 1  desired  the  chief  of  the  Committee  of 
Revenue  to  send  for  him :  1  do  net  know  wbe* 
her  he  appeared. 

Did  you  say  theae  words  to  Comaul  O 
Oeen,  **  They  are  three  genllemen,  I  am  but 
tro'*?— >l  do  not  recollect.  J  believe  1  did  not 
Bake  use  of  theee  words,  because  I  did  not 
hink  bis  complaint  a  matter  cogniaaMe  by  the 
sonncil. 

Were  ever  the  oonteoto  of  the  furd  men- 
tiooed  in  council,  or  any  where -elae,  that  they 
mme  from  Mr.  Fowkaf-p-I  beliBve^iiPom  no 


distrust 'you  bad  of  his  character,  or  Irom  aay 
of  hia  camplahitr--Nealber  Irom  BBf 


distrust  In  the  dwuracter  of  the  man,  or  «k^ 
euBMtaoces  ia  the  slory ;  but  from  this  prior 
ciple,  that  1  would  rather  bateaBbmitted  te  ih« 
injury,  if  1  bad  not  bad  the  BlroBgflstgroBndtf 
far  my  own  coBvictteB. 

Had  Mr.  Fowke  say  eaitplay  meat  OBder  gB# 
▼esnmeBt?— No. 

How  tong  base  you  kncwB  Mr.  FBwke?««-' 
1  ba«e  seeB  him  soase  yean. 

Did  you  know  him  on  the  OBsatf-^I  M 
fiot  kBOw  htm  OB  the  coast  I  do  Bot  hBOw  hia 
character:  1  might  have  heard  af  him  |  h«l 
^thing  that  tBade  aay  impumiwi  upoii  n»f 
Bsemory.    What  I  know  of  bim,  1  faaBwainom 

Did  you  ever  koaw  htm  goittv  of  any  diai*^ 
honeat  or  dishoBOurable  act  F— It  ia  a  dificult 
qaeation.  I  will  not  pcetond  to  aajr  that  t 
know  him  gmUy  of  either:  uakm  I  BOuUl 
prove  aueh  acta,  I  should  not  care  to  meutiBB 
theminacoBrtof  juatice.  He  baa  had  dia^ 
putes,  and  thoae  disputes  have  been  referred  Id 
mm;  but  people  that  diapute,  are  apt  to  idace 
di^iieat  motivea  to  thoae  with  whom  thmr 
dbpnte.  I  always  cousideeed  him  of  a  vietcat 
aad  moroae  temper;  aad,  while  aader  that 
iafluenoe,  too  apt  to  iasiouale  actioaa  ia  whieli 
he  is  coBcemod  to  base  aad  had  motivea  ia 
othera.  1  do  not  recollect  any  dishoaeat  or 
dishoBOurable  acU ;  bat  hcistioleBtto  the  last 
degree.  Tbe  disputes  were  peranaal  fuarrela  ; 
I  believe  act  er  determined.  I  acted  aa  a  aim- 
diator,  never  as  a  judge. 

Mr.  BarwtU  sworn. 

Do  yoo  koow  Moansby  Sadder  O  Deeof-*- 
I  do. 

Do  yoB  reroeoDiber  say  Bonvevaatioo  tbdt 
pasaed  (atweea  yoo  aadhim  ?««-Yea.    Hegasv ' 
I      4H 
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me  information  of  wfaaf  GonianI  O  Deen  tohl 
him :  it  wag  at  the  tira^  that  Comanl  O  Deen 
!made  his  eomplaiot  of  Fiolence  by  fHv.  Fowlce 
mnd  Maba  Rajah  Nnndocomar,  which  1  under- 
atood  was  the  makin§^  him  prefer  a  com- 
plaint, in  which  the  gOTemor  general  and  my 
name  were  mentionra,  that  papers  had .  been 
taken  from  him,  which  he  desired  to  be  return- 
ed, from  which  ruin  would  be  the  consequence 
of  their  heingf  delivered  in  to  tbie  boara.  I 
was,  at  the  period  of  time  Comaul  O  Deen  first 
"Went  to  oomplsin,  at  my  (^rdens.  Moonshy 
Sudder  O  Deen  did  not  mention  to  me  any 
•nms :  the  first  I  heard  of  it  was  when  I  at- 
tended thejndges,  on  a  summons.  The  manner 
in  which  the  comphiint  was  mentioned  was 
general. 

Do  vou  remember  what  passed  between  yon 
and  Mr.  Fowke,  at  the  examination,  before 
the  judges? — As  soon  as  Mr.  Fowke  made 
liis  appaarance  before  the  judges,  he  declaimed 
a  good  deal  on  the  goodness  of  his  character, 
long  esitablished ;  that,  on  the  charge  of  such 
•  man  as  Comaul  O  Deen,  who,  he  said,  was 
the  scum  of  the  earth,  and  deserved  no  credit, 
his  character  should  stand  superior.  In  the 
course  of  this  declamation,  there  were  many 
^contradictions.  I  was  of  opinion  at  that  time, 
mnd  am  at  present,  Mr.  Fowke  professed  much 
candour.  In  proof  of  this  candour,  I  saw  two 
yapers  pi^oduced,  which  bad  been  dehvered  in 
^s  the  voluntary  act  of  a  man  who  had  posi- 
"itively  declared  they  were  the  papers  he  aaked 
back  ;  that  they  were  false,  and  most  not  be 
delivered  in  to  t|ie  governor  general  and  coun- 
cil. In  the  course  of  the  declamation,  Mr. 
•Fowke  further  said.  That  he  prided  himself  in 
the  conduct  he  had  taken  up;  and  that  it 
•hould  be  his  part  to  bring  every  villain,  rogue, 
•r  rascal,  or  words  to  that  effect,  to  justice.  1 
did  not  expect  that  he  would  take  upon  him, 
before  the  tribunal  of  the  justices,  to  judge  of 
the  condoct  of  myself.  He  applied  directly 
to  me,  and  said,  *<Sir,  can  you,  upon  your 
boDOur  and  your  oath,  declare  that  you  never 
received  45,000  rupees  from  Comaul  O  Deen  ?" 
1  was  so  much  hurt  by  this,  and  confess  a  little 
iiritated,  that  1  interrupted  Mr.  Fowke,  and  de- 
nied the  receipt  of  the  money  in  the  solemn 
manner  lie  had  called  upon  me.  There  was 
more  altereation  between  us;  but  be,  at  last, 
aeeroed  satisfied  with  my  reply :  he  expressed 
himself  to  that  effect.  This  extraordinary  call, 
•t  the  period  it  was  applied,  had  such  an  effect 
Upon  my  mind,  that  I  declared  publicly  and  po- 
■•itivelv,  before  many  other  gentlemen  con- 
cerned, that  I  would  prosecute  Mr.  Fowke. 
On  this,  some  reoiark  was  made  on  the  vin- 
dictivenesB  of  the  assurance,  and  the  existence 
of  such  a  paper,  as  the  furd  absolutely  disclaim- 
ed. Aa  I  waa  only  offended  at  tlie  question 
which  had  been  put  to  me,  and' which  seemed 
to  confirm  the  evidence  of  Comaul  O  Deen  in 
ao  streog  a  manner,  I  waa  rendered  wavering 
bv  the  assurance  of  Mr.  Fowke,  imagining 
Ihere  might  possibly  be  some  mistake,  and  it 
v«Mf  ht  be  a  meana  artfully  weva*in  by  a  black 


.man  to  engage  in  his  cause :  I  tberefefe  p»> 
feased,  at  the  close  of  the  evening,  that  I  wwU 
weigh  all  these  circumstances  in  my  miftd; 
that  a  public  assurance  from  Mr.  Fowke aiigkt 
satisfy  me ;  and  it  was  not  my  inleotioo  to  wt 
prosecuted  that  gentleman.  I  neither  tiM 
bail,  nor  was  bound  over  to  prosecute,  fia, 
considering  all  circumstances,  eonsideriog  tha 
Mr.  Fowke  was  under  prosecution,  it  nigbi 
possibly  be  imputed  to  other  motives,  if  I M 
not  give  bim  an  opportunity  of  acqaitting  bia* 
self  to  the  public :  influenced  by  these  retsiHi. 
I  directed  my  counsel  to  prosecute,  and  left  tk 
proof  to  the  evidence  there  miirbt  be  prodooed 
before  the  court.  Yet,  though  1  bare  doK 
this,  I  cannot  end  without  remarkiofr,thktiiii 
not  con«lstent  with  the  good  of  society,  or  (is 
profewion  of  caodoiv  and  attention  to  the  vet- 
fare  of  the  coinmunity,  that  a  private  gnlt)^ 
man,  not  possessed  of  anv  public  trust,  KbooU 
declare  that  he  has,  and  proposes  to  bold,  la 
office  for  the  investigating  and  redressittj;«f 
grievances ;  and,  whatever  may  be  the  lifter- 
mination  of  the  jury  tauching  the  innocfweflf 
Mr.  Fowke  respecting  the  furd,  i  fiatternvielf, 
some  effectual  means  will  be  taken  by  iheiD,s 
put  a  atop  to  all  offices  of  ioquisitioo  but  vbit 
the  law  authorizes. 

Did  you,  or  did  you  not,  ever  receife  tk 
45,000  rupees,  or  any  part  of  it?— I  did  Mt 
receive  the  money,  or  any  part  of  it;  sof  eiir 
benefited  by  any  donation  irom  Comaid  0 
Deen. 

Do  yoo  recollect  any  thing  that  psncd,  l^ 
speetinflf  a  book  which  Mr.  Fowke  tiAed  up  to 
strike  Comaul  O  Deen  f— What  I  recollect  if 
the  evidence  given  on  the  first  day  before  tbt 
judges,  and  of  Mr.  Fowke's  speech :  it  wasde 
eland  on  the  complainant'a  side,  Tbat  (or  n- 
fusing  to  authenticate  the  ford  propeHy,  to  iki 
best  of  my  recoUectioo,  Mr.  Fowke  tporwd 
him,  and  lifled  up  this  book,  putting  biiaself a 
a  posture  tostrike  Comaul  O  Deen.  Mr.  Fookf. 
on  the  other  side,  said,  The  man  was  wbiDnf 
and  tronblesome ;  that  he  made  some  repie- 
sentations  aboot  tbe  papers  which  bad  bceo  dh 
livered  in  to  the  guserwut  and  council ;  asd  Mr. 
Fowke,  not  beirig  satisfied  with  his  reprcsesti- 
tions,  retained  tbe  papers,  and  ordered  bin  » 
go  aboot  his  business;  tbat  Comsat  0  Dm 
dkl  this  in  great  distress ;  and  soon  sfirr,  u  i 
understood,  returned  with  Mr.  Francn  Fo«k'. 
to  gain  a  respite  of  a  day  or  two  for  tbe  deiirt^ 
of  the  papers.  The  disturbance  tbat  wm  a 
the  street,  I  believe,  is  publicly  knovn  lo  ercvj 
inhabitant  in  the  town :  it  waa,  of  eoosrqocofft 
a  declared  one  of  the  appreheosioa  tbe  nai 
was  in  for  the  delivery  of  thoee  papers;  ^^ 
however  were,  in  despite,  delivereil  io  to  tbe 
public  board  :  as  to  one,  it  seems  of  a  ss^ 
that  I  think  might  be  in  some  d<^r««  adminw; 
that  his  character  bad  been  scandalised  by  iw 
man,  and  this  he  thought  a  proper  mode  um** 
store  it.  Your  lordship  and  tbe  jury  willjWJ« 
how  justifiable  these  roeans  were,  in  a«a^ 
that  tbe  free-will  of  a  aiao,  wluch  be  poiiuvcV 
dcchuad  waa  agaiiist  it. 


MM]    fur  »  CbnqpcTKiy %«diif  BkhariJ^amdlf  e$q.     A.  D.  177A 


[M0« 


Cross- jEfomiftfffKMi. 

What  do  yoa  uodcnUud  4o  be  the  eaoM  .6f 
Mr.  Fowke*a  liAing  up  ibe  b«ok  ? — I  under- 
stood Mr.  Fowke*t  retsoo  for  lifting  ap  tbe 
book  was  to  ^et  rid  4>f  a  man  that  was  trouble- 
some.  Mr.  Fowke  did  confess,  tbaiMr.  Fran- 
cis Fowke  sued  him  for  a  respite  from  preseat- 
iogihe  papers. 

Did  j^ou  e?er  hear  of  the  fard  from  any  other 
person  besides  Comaul  O  Deen  ?— I  ne?er  heard 
of  the  furd  hot  from  Comaul  O  Deen  and  such 
as  be  had  told  it  to.  The  strong  presumption 
1  had  at  first  to  believe  the  existence  of  the  furd 
was  from  the  question  put  to  me  by  Mr.  Fowke, 
and  his  public  declaration  respecting  the  powers 
he  proposed  to  execute  in  the  in? estigation  of 
complaints.  ^ 

<3.  6y  the  Jury,  Did  Mr.  Fowke  deny  the 
existence  of  the  furd  before  be  put  the  question 
to  yoot  and  before  you  declared  vou  could  not 
prosecute  him,  or  after  ? — A,  1  do  not  recollect 
that  Mr.  Fowke  before  denied  the  existence  of 
tbe  furd  ;  on  mv  reply  in  asseveration,  he  said, 
He  was  satisfied ;  it  was  at  or  after  the  time  I 
said  1  would  prosecute  him  ;  it  was  not  denied 
before  the  question  was  asked  me  ;  that  was  in 
the  morning,  the  other  in  the  afternoon. 

Mr.  Elliot  sworn. 

Do  yon  remember  any  particular  conversa- 
tion between  Mr.  Barwell  and  Fowke  at  tbe 
chief  justice's  ?-  •  Yes ;  Mr.  Barwell  speaking 
to  Mr.  Fowke  respecting  his  conduct  in  this 
affair :  Mr.  Fowke  asked  him,  with  a  degree 
of  passion.  If  he  oould  give  him  his  honour 
and  his  oath,  that  be  had  not  received  the 
45,000  rupees  f  Mr.  Barwell  anawered.  That 
be  could  give  him  his  honour  and  oath,  he  had 
not :  on  which  Mr.  Fowke  then  said,  He  must 
acquit  tiim  ;  as  he  always  himself  took  that 
method  of  wiping  away  accusationa  brought 
against  him  ;  and  he  thought  that  every  gen- 
tleman should  do  the  same. 

Do  y  ou  remember  any  thing  particular  that 
pai»sed  respecting  Mr.  Fx»wke's  lifting  up  a  book 
to  strike  Comaul  O  Deen  ? — Some  questions 
being  put  to  Comaul  O  Deen  by  one  of  the 
judges,  I  do  not  recollect  which,  with  a  view 
to  ascertain  the  fact  of  Mr.  Fowke's  having 
lifted  up  a  great  book ;  Mr.  Fowke  said.  He 
would  save  them  that  trouble,  by  ioforrobg 
tbem,  that  the  book  he  lifted  op  was  a  volume 
of  Cburcbiirs  Voyages ;  that  he  did  it  because 
Comaul  O  Deen  was  troublesome,  took  hold  of 
his  legs,  and  demanded  back  the  arzee  which 
be  had  before  given. 

Kewdemawaz  sworn. 

Were  you  ever  with  Comaul  O  Deen  at  Mr. 
Fowke's  house  ? — I  was. 

Did  you  ever  write  an  arzee  by  the  direction 
of  Maha  Rajah  f^Vea. 

Relate  tbe  circumstances. — ^One  day  Comaul 
0  Deen  took  me  to  Maha  Rajah'a  house :  be 
went  and  sat  down  with  Maha  Riyah ;  I  sUid 
i»:ithout :  about  two  or  three  gurries  alUrwarda 


he  called  ne ;  wbeo  1  went  in,  Maha  Rajah 
desired  me  to  sit  near  bim ;  he  gave  me  a  piec« 
of  paper,  and  bid  me  write  out  a  foul  draught 
of  an  arzee;  I  took  the  paper,  and  began  ta 
write  out  a  draught :  when  I  had  wrote  out  the 
fair  draught,  I  gave  it  to  Maha  Rajah ;  Maha 
Rajah  >gave  it  to  Doman  Sing,  and  bid  him 
write  it  over  again ;  1  did  not  know  his  nam» 
then:  Doman  Siuff  wrote.it,  and  gave  it  to 
Maha  Rajah;  Maha  Rajah  then  said  to  me. 
Do  you  write  a  fair  copy  of  it:  Cbmaul  O 
Deen,  addressing  the  Maha  Rajah,  said,  That 
he  had  a  paiu  in  his  belly,  and  desired  to  ffo 
home  ;  that  he  left  ine  to  write  whatever  the' 
Maha  Riyah  might  order,  and  bad  me  stay,, 
saying.  Do  you,  having  wrote  the  fair  copy  oC 
the  draught,  follow  me:  be  then  went  away  i" 
I  staid  there  one  half  par  of  the  night ;  when  I 
had  wrote  a  fair  copy  of  the  arzee,  I  gave  it  to 
Maha  Rajah :  Maha  Rajah  read  it ;  and  wheoL 
he  had  so  done,  he  said  it  was  well,  and  bld^ 
Yar  Mahomed  go  with  me  to  Comaul  O  Deen  :' 
Yar  Mahomed  and  I  came  away  from  Maha 
Rajah's  together,  and  went  to  Comaul  O 
Deen's ;  Yar  Mahomed  sat  near  Comaul  Q 
Deen,  and  said,  Maba  Rajah  had  sent  him  ;. 
do  you  put  your  seal  to  this  arzee :  Comaul  O 
Deen  then  took  the  arzee,  and  read  it;  and 
said.  There  was  no  agreement  between  the, 
Maha  Rajah  and  him,  that  he  should  seal  it ; 
he  said.  He  never  would  seal  it ;  that  he  causae^ 
it  to  be  written  only  for  the  Maba  Rn^ah'splea^ 
sure  ;  and  if  hereafter  he  should  be  called  upon, 
he  could  not  prove  it :  Comaul  O  Deen  said. 
How  can  I  seat  it?  Yar  Mahomed  then  said. 
You  may  do  aa  you  please ;  if  you  won't 
seal  it,  ni  go  away :  Comaul  O  Deen  theft 
gave  Yar  Mahomed  his  hooka  to  smoke ;  hei 
soon  after  went  away  ;  and  when  he  had  got 
on  the  stair- case,  I  also  went  away :    Comaul 

0  Deen,  when  Yar  Mahomed  was  going  away^ 
asked  me,  What  do  you  think  would  have  beeia 
the  consequence  had  1  put  my  seal  as  Maha 
Rajah  desired  :  I  answered,  It  would  be  very) 
bad;  whatever  you  do,  look  to  the  conse-^^ 
quenoes. 

Were  you  at  Mr.  Fowke's  with  Comaul  O 
Deen,  the  day  the  disputes  happeued  ?— 1  was* 

Relate  them. — Comaul  O  Deen  went  up 
euirs ;  I  staid  betow ;  about  two  or  three  gur- 
ries after,  at  first  Mr.  Fuwke,  then  Maha  Ra- 
jah» and  after  Comaul  O  Deen,  came  down; 
Mr.  Fowke  had  got  into  hi:*  palanquin,  Maha 
Rajah  was  getting  in,  when  Comaul  O  peea 
went  up  to  him,  and  said.  Get  me  back  those' 
false  pauers  of  barramutts,  that  jfoo  and  Mr, 
Fowke  nave  caused  me  to  write  against  thc| 
ffentlemen;  1  cannot  by  any  means  prova 
them  ;  this  will  be  very  nad  both  for  you  ana 
me  ;  but  more  so  for  me,  lioth  my  honour  and 
fortune  will  be  affected ;  for  God's  sake,  get 
me  them  again  ;  and  begged  by  the  Duoy  o^ 
the  Company  and  the  council  fur  them  again : 

1  saw  this  ;  when  Maha  Rajah  gave  him  no 
answer,  he  then  cried  out  again  Duov,  aod  at* 
tempted  to  get  into  his  palanquin :  Yar  Mabo* 
med  and  Nettoo  Sing  asked  himj  Wbere  h# 
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itMgdiDfff  he  diseng^gefl  bimtfitf;  ail4  gfM 
ilrto  bis  jnlftnqoin :  when  he  Imd  got  mrt  of  the 
lane  irhiclr  Imls  from  Mr.  Fowke's  boose  on 
to  the  great  roarf,  a  bircarrah  eaine  tip  to  bitii, 
tM  safid,  Where  are  yon  gfoifig  ? ,  ton  nmit 
tarn  back;  Mr.  Fowkc^  and  Maba  Rajah  call 
you :  bavtof|r  diaenga^d  biroaelf  from  the  bn>- 
dbrrah,  be  went  to  the  governor'a;  1  staid  be- 
Jow ;  Comaul  O  Deen  went  pp  to  acquaint 
bim. 

Wboae  senrants  were  Yar  Mahomed  and 
Nettoo  Sine  P—- J  now  hear  they  are  Maha 
lUiab'a. 

'  Did  yon  know  whose  bircarrah  it  was  that 
came  up  to  C.  O  Deen  ?— 1  did  not  know  then ; 
I  ainoe  bear  he  was  Maha  Rajah's. 

Jiuutin  Alii  sworn. 

/ 

'  l^boseaervant  are  you  ? — Comaul  O  Deen's. 

What  is  yoor  employment  f«~I  am  his  con- 
•uma ;  all  tbe  expences  of  his  house  and  his 
wardrobes  are  under  my  charge. 

Hate  you  the  custody  of  his  seal  ?— Yes. 

Can  it  be  used  without  your  'knowledge  ?— > 
When  be  goes  to  Durbar,  be  takes  the  small 
ieal  upon  his  finger ;  when  it  is  in  my  pos- 
fiession, .  he  cannot  use  it  without  my  pririty  ; 
kis  always  in  my  possession  but  when  be  goes 
tfttt. 

Is  that  (the  arxee  being  shewn)  (be  impres- 
iiion  of  the  seal  which  Comaul  O  Deen  used  to 
Wear  on  bis  finger  ?— It  is. 
•  J>o  you  know  Yar  Mahomed  f— Yes. 
'  Whose  serrant   is   he  ?— I   bear,    Maha 
Banh's. 

Did  you  ever  see  him  at  Comaul  O  Deen's 
&oase  r--Yes ;  that  night  be  brought  tbe  paper 
iO  sesl. 

.  Gif  e  an  account  what  passed.— As  he  and 
AewdernawajB  were  ^oing  up  stairs,  Rewder- 
Bawax  said  to  me,  Bnng  the  siua  dwoit  and  the 
Bot,  in  #hich  the  seal  is,  perhaps  there  will  be  a 

JBper  to  be  aealed.  1  went  and  got  the  aiua 
woit,  and  tbe  box  with  the  aeal,  and  ga?e  them 
nr  Huttoo,  and  told  bim  to  stand  with  them  on 
tbe  stair-cases  Huttoo  is  Comaul  O  Deen's 
cook :  I  then  went  to  where  C.  O  Deen  waa 
sitting,  and  walked  up  asd  down  tbe  veranda. 
I  did  not  hear  what  con?emtion  passed  between 
Comaul  O  Deen  and  Yar  Mahomed.  C.  O 
Deen  ffare  him  his  hooka  to  smoke,  and  when 
le  had  done,  he  went  away ;  1  followed  :  Hot- 
loo  then  sak)  to  me.  Do  you  wsnt  the  siua  dwoit 
And  the  seal ;  I  saki,  tbe  bosbess  for  which  it 
isaa  wanted  perbapa  will  not  be  done:  I  took 
tbe  aiua  dwoit  and  tbe  box  away,  and  pot  them 
fe  their  proper  place,  in  the  josba  oonoafa :  I 
then  went  to  my  own  apartment. 
.  Po  you  know  Mr.  Fowkef-*Yes. 

Were  you  ever  with  Comaul  O  Deen  at  Mr. 
Fowke's  boute  f^l  was,  about  two  or  three 
days  after  this. 

^  State  what  passed.— What  passed  out  of  doors 
I  know  $  Mr.  Powke  first  came  out,  then  Maha 

Sjab,  and  then  Comaul  O  Deen  :  Comaul  O 
«n  said  to  Haba  Rajah,  The  falae  barramut, 
^ilieb /iro  bftTC  caused  ma  to  Write  against  the 


Eotlemen,  1  oumot  prow:  tli»will  be  very 
d  for  roe ;  fifive  me  Cbe  papers  back :  whe- 
ther Maha  Ri^h  gave  bim  any  aaevrer  or  ao, 
I  did  not  bear :  CoomuI  O  Deea  tbeo  ttwetbe 
collar  of  hia  jammab,  and  beigan  to  cry  oot, 
Dooy  upon  the  king,  the  oompaaj,  and  te 
court ;  be  weot  to  frtt  into  hia  palaaqoio,  bat 
Yar  Mahomed  and  Hettogine  laM  boM  of  bb 
bands :  he  dinengaged  himself  from  tbeao,  aad, 
crying  out  Dooy,  got  iiho  bis  palanquin,  aad 
went  away :  when  tbe  palanauin  b^  ipot  eat 
of  tbe  lane  upon  the  great  roail,  there  were  iwe 
hircBvrahs,  one  la^d  hold  of  the  palatmliiu  be- 
fore, and  the  other  was  behind :  1  waa  at  tbst 
time  at  a  distance,  and  did  not  hear  what  pasacd 
between  Ibem :  the  palanquin  went  od,  and  I 
went  on  towards  tbe  Lilla  cutcberry . 

Comaul  0  Deen  again  called. 

At  tbe  time  Mr.  Fowke  lifted  op  tbe  beak, 
and  fell  in  a  paasion  with  you,  what  was  ifae 
occasion  of  it  r— *  When  he  asked  me  to  aeal  Ae 
araee,  1  said,  tbis  is  not  an  arsee,  thia  ta  a  jaM 
aawaul. 

Did  Mr.  Fowke  say  any  thing'  to  yon  that 
day  about  bribes  ?— Not  that  day :  we  took  oot 
the  fhrd,  hot  said  nothing  about  bribes  before fte 
flew  in  a  passion,  after  1  sealed  the  arsee,  aad 
was  down  on  the  graond. 

Did  Mr.  Fowke  ever  direct  yoa  to  inite  asy 
thing  particular  open  tbe  ford?*— He  did  aat 
tell  me  what  particular  words  to  write :  1  wrMi 
*  Rossan  needum*  and  *  Dadnm.* 

Kemijet  aworo. 

Did  you  see  any  disturbance,  some  time  ^«» 
about  Comaul  O  Deen's  palaooniii  in  the  lasdf 
-Yes. 

What  did  yon  see?- -I  waa  gonw  ea  fte 
road  near  the  Bilab  Connah  of  Rajah  Rsje- 
buHub :  I  saw  Comaul  O  Deen  in  bis  palaaqwa 
with  the  collar  of  his  jammab  torn ;  a  bircamk 
from  babind  called  out,  Comaul  O  Deen,  stop 
your  paUnquiu.  C.  O  Deen  did  not  mind  him, 
and  went  on.  The  hircarrali^  ran  up,  i;^  hoU 
of  bis  palanquin,  nulled  it,  and  aatd,  Wbeie 
are  you  going  f  Maha  Rajah  calh  yoo,  sod 
Saub  calla  you*.  Tbe  palanqom  alO|iped,  aad 
Comaul  O  Deen  called  out,  Duoj  upon  the 
king,  the  company,  the  audalct,  and  tbe  go- 
vernor ;  and  said,  They  have  canacd  me  by 
force  to  write  out  a  paper,  and  now  have  sest  s 
bircarrah,  and  are  making  dispotes:  bavisg 
Hisenjpged  from  tbe  hircamb,  ha  went  sil 
This  IS  all  1  saw. 

Mushurer  Mahomed  swon* 

Do  you  know  Comaal  O  Oeeor — Yea. 

Do  you  know  Mr.  Fowke? — Yes. 

Do  yon^DOw  his  house  f— Yea. 

Did  you  never  see  Comaul  O  Oeen  there  f— 
One  day  I  ssw  him  there. 

How  long  since?— -It  may  ba  two,  tws 
quarters,  or  two  half  months  ago. 

Relate  what  passed  when  you  aaw  Cemial 
O  Deen  come  out  of  Mr.  f'owke^a  hoose.-^- 
Mr.  Fowke  cama  out  fint,  thea  Maha  Raf»^ 


I  £09]    Jhf  a  CatupiroGp  i^md  RtOdrdBaf^oeU,  esq. 

ia4  Cowaiil  O  DaMi    C40M111I  O  Deoi  wM 
;o  Maba  Ranli,  6if e  me- twck  agvn  thefdw 


A.D,  m& 


riK© 


iapm  wMdi  you  Inive  cawed  me  by  foteeto 
write:  I  bare  ffifco  no  oneaay  mosey  $  gne 
He  bftdc  ihe  pa|Mrv:  be  then  calM  e«l,  iMey 
jpon  the  king,  tbe  oaoocil,  aod  tbe  compaoy, 
md  tore  tbe  eolfaur  ef  bk  JMOnlab :  be  gol  into 
lis  pateo^uiB ;  atid  trfaeo  be  bad  got  Bpeo  «be 
j^reat  road,  a  bircarrab,  or  biroarraba,  rau  up, 
ittd  laid  beM  of  bia  paton^iD,  aod  aaid,  Maba 
Rajah  calte  you,  ami  Mr«  Powke  calls  yon, 
lira  back.  Tbey  dispated  forsane  tine ;  Co- 
ifaol  O  Dseo  tben  went  away  te  tbe  gomner ; 
iDd  I  came  by  tbe  oouhotl- boose  to  my  awe 
loose. 

Croig'  ExatKUktUicm. 

Whose  scrrant  are  yoo  f — I  am  tbe  aerrant 
if  Tyaolla  Salem,  bis  vakeel. 

Hoar  came  you  la  go  le  Mr.  Fowke's  boose  ? 
--There  is  a  durbar  there;  everybody  goes 
there. 

Did  aay  body  order  yoo  to  go  there  P— Mt 
particutar  business  was,  to  go  there  to  see  if 
uiy  eomphunts  wfere  lodged  against  my  nnster. 

Were  yoo  up  stairs?— No;  I  was  at  tbe 
Miter  gato. 

Did  you  not  usually  go  up  stairs  to  the  dur- 
bar f- —If  1  had  beard  of  any  complaints,  I 
ibooM  have  gone  up :  1  bad  heard  there  was  to 
be  a  comphiint  made  against  my  master  by  one 
Permany,  and  i  went  there ;  but  upon  enquiry,  - 
1'  foond  that  the  complaint  was  not  there ;  I 
Iberefore  went  aM^ay  :  when  I  had  business,  1 
used  to  go  up  stairs ;  f»  hen  I  only  wanted  to 
make  an  enquiry,  I  staid  belpw. 

CokHiel  ThomUcn  sworn. 

Were  you  formerly  acquainted  with  Maha 
Rajah  Nundocomar  ?— I  have  seen  him. 

W  we  yoo  one  of  his  bail  P^-I  wss. 

Were  yuu  one  of  those  gentlemen  who 
forme«i  the  processional  visit  to  Maha  Rajah 
Nnndocucnar  ?~1  visited  him ;  I  went  in  my 
chaise,  hut  not  io  procession. 

Who  uent  with  you  P— General  Clavering, 
colonel  Monson,  Mr.  Fowke,  Mr.  Addison; 
and  I  believe  captain  Webber,  but  I  do  not 
perfectly  remember. 

D*3  you  remember  tbe  day  on  which  this 
vbit  was  paid  P— I  do  not  recollect ;  I  ihiuk  it 
was  the  day  after,  or  two  days  alter,  the  exami- 
Daiion  before  the  judges. 

Was  the  visit  made  before  yoo  gave  bail,  or 
af(\er  P^^l  cannot  recollect. 

Attlie  time  of  the  visit,  was  yoo  acquainted 
with  the  examination  ?— Yes. 

Upon  «ihat  occasion  waa  this  visit  made  P— I 
confess  that  I  thofight  the  accusation  against 
Maha  Rajah  unjust,  and  that  he  was  very 
much  injured,  from  what  Mr.  Fowke  told  me; 
therefore  1  paid  him  a  visit. 

Do  you  visit  every  man  you  tbiok  nnjastly 
accused  P— No. 

Did  YOU  ever  visit  Maha  Rajah  Nundocomar 
before P— Yes;  and  bate  received  visiu  from 
bim.  ' 


Did  ya»  ever  fisit  bias  in  eonpMiy  beHmP 
No. 


Do  yott  tbiok  tblit  bis  beiog  looked  upon  aa 
ao  Mfwred  maw,  was  the  general  reason  for  tba 
riaitP— I  do  not  know;  1  only  answer  ler 
mysdf. 

Were  yen  present  at  the  examinattoa  at  tbe 
Chief  Jostioe*sP-^l  wassooie  part  of  tbe  time; 
i  went  upon  what  1  beard  from  others,  not  be- 
lieving the  exislence  of  t||e  paper. 

Were  aav  of  tbe  ether  gentlemen  present? 
— Captain  Webber  was  prtfsent  at  times ;  none' 
of  tba  ether  geatlemea  who  were  on  the  visit 
there. 

Did  yoo  ever  bear  tbe  gentlemen  at  any 
time  declaim  their  reason  for  making  this  vnit  r 
—No,  never. 

What  passed  between  Nnndocomal-  and  tba 
gcwtiemen  during  the  visit  P— Nothing  botsa- 
lams  and  tbe  common  ceremonies. 

Cran-Examinatioju 

How  long  have  you  known  Mr.  Fowke  P— I 
have  known  bkn  14  or  16  years,  three  of  which 
be  has  been  in  India ;  my  acquaintance  with 
him  preceded  bis  coming  out. 

Do  you  believe  him  to  he  an  honest  man  P— 
I  do,  from  my  soul,  believe  him  to  be  an.  bo- 
nest  man,  of  strict  honour,  and  1  think  inca- 
pable of  letliog  a  No  on  ao^r  occasion  ;  I  never 
beard  any  thing  against  him,  but  a  great  dad 
to  bis  honour. 

Ftr  Omrt.  Did  you  never  hear,  before  or 
after  tbe  visit,  any  reason  given  by  general  Clar. 
vering  P— I  did  not. 

Did  you  ever  hear  that  general  Clavering 
paid  any  other  visit,  before  or  since,  to  Maha 
Rajah  Nundocomar.— 1  think  not;  I  do  not 
know. 

Capt.  Jama  Webber  sworn. 

Are  yon  acquainted  with  Maba  Rajah  Nun« 
docomarP -I  am. 

How  long  have  you  been  acquainted  P—SInca 
my  arrival. 

Were  yon  bail  for  him  P — I  was. 

Did  you  ever  visit  him  P— But  once ;  about 
three  muotlis  ago,  as  the  generates  aid  de  camp^ 
and  attended  him,  as  uiy  duty. 

Who  were  of  the  party  P — ^The  general,  col, 
Monson,  Mr.  Francis,  colonel  Thornton,  Mr, 
Fowke,  Mr.  Addison,  and  myself.  The  general 
called  on  me  at  my  bouse,  in  his  carriage  :  it 
was  but  ao  boor  or  two  before  that  I  was  giveo 
to  understand  the  general  meant  to  pay  tbe 
visit. 

^  Did  you  ever  hear  the  general,  before  or 
since,  give  any  reason  for  making  the  visit  p— l 
do  not  recollect  that  I  ever  did. 

Do  you  remember  the  day  on  which  this 
vioit  was  paidP---!  cao't  recollect  whether  it 
was  the  day  after  the  examination,  or  whether 
it  was  before  or  after  I  gave  bail.  I  think  I 
recollect  it  was  after  the  first  examination. 

Do  yoo  recollect  what  passed  at  the  visit  P— 
No.  I  believe  Mr.  Fowke  migbt  mtorpret  tbt 
commoo  compliments. 


15  OE0R6S  IIL  Trial  ofJaeph  ttmke  and  othetif        [Hit 


If  11] 

Did  you  not  tbink  the  vifU  «ii  extrftUffdiiitry 

•oe  ?— *No,  1  did  not. 

Did  yott  €ver  know  these  i^demen  pay 
M«ba  Kiijah  a  visit  before  P-^l  do  not  know  if 
tbey  had  beeo  there  before.  It  is  my  duty  to 
go  on  visits  with  the  general ;  I  generally  do. . 

Did  you  know  the  character  of  Iklaba  Ri^b 
.Nundooomar  ? — r  bad  beard  a  bad  character  of 
him;  bat  1  thought  people  prejudiced.  I 
beard  Mr.  Fowke  speak  well  of  him. 

Did  you  ever  know  general  Clavering  pay 
Tisits  to  other  black  men  f — I  never  knew  ge- 
neral Clavering  visit  any  black  man^  except 
him  and  Mabomed  Reza  Cawn. 

What  do  you  believe  was  the  reason  for  this 
Visit? — 1  believe  they  visited  Maha  Rajah 
t^uDdocoroar,  because  he  bad  beeo  formerly 
minister  of  this  country. 

Do  you  believe  they  had,  or  had  not,  other 
motives  ? 

[The  above  question  repeated.]— I  believe 
they  had. 

Mr.  Francis  Fowke  sworn. 

Did  you  ever  see  yonr  father  lift  op  a  book 
to  Comaul  O  Deen  ?•— I  did. 

Where  was  it  ? — In  my  father's  bed-chamber.- 

Were  you  in  your  father's  bedchamber  before 
Comaul  O  Deen?  or  was  he  there  first? — 1 
was  there  first. 

Which  of  you  went  out  first?— Comaul  O 
Deen  did. 

,  Upon  what  occasion  did  your  father  lift  up 
the  book  to  Comaul  O  Deen?— Comaul  O 
Deen  came  to  my  father's  bed-chamber:  I 
think  the  words  that  be  said  were,  *'  I  will 
write  it  over  again."  When  he  came  into' the 
room,  1  observed  the  end  of  bis  jammab  over 
bis  neck,  and  his  hands  in  a  supplicating  pos- 
ture. He  advanced,  repeating,  1  believe,  the 
game  words.  My  father  was  sitting  on  the 
bed :  Comaul  O  Deen  threw  himself  at  his 
feet,  and  attempted  to  take  hold  of  his  legs. 
My  father  threw  himself  back,  or  rather  ob- 
liqaely,  on  the  bed ;  and  his  legs,  1  believe, 
passed  through  Comaul  O  Deen's  arms.  1 
am  not  perfectly  clear  whether  my  father  had 
the  book  in  his  hand  or  not:  I  rather  think  it 
was  lying  on  the  bed.  My  father  immediately 
lifted  up  the  book,  and  peremptorily  ordered 
Comaul  O  Deen  to  leave  the  rooin.    Comaul 

0  Deen  immediately  did  leave  it. 

While  Comaul  O  Deen  was  on  the  ground, 
was  any  paper  produced  to  him  by  your  father  ? 
-^Notthat  1  saw. 

If  he  had  produced  any  paper,  should  yon 
not  have  seen  it? — I  think  1  should. 

Did  you  see  your  father  and  Comaul  O  Deen 
the  whole  time?— 1  did. 

Were  you  near  to  them  ? — I  was. 

Did  you  hear  your  father  ask  .any  questions 
while  Comaul  O  Deen  was  on  the  ground  ?— 

1  did  not. 

If  be  had,  should  you  have  heard  him  ?— I 
tbink  I  should. 
Have  you  beard  all  that  Comaul  O  Deen 


has  saki,  respecting  the  ford,  while  be  wu  a 
the  ground  ? — There  was  no  fnrd  produced. 

Who  did  you  bear  first  mentiaa  iiM 
nevec  heard  of  it  till  the  day  of  tbe  enmi- 
natioo  ;  Ijthen  beard  of  it  fiSrat  from  Conul 
ODeen.    •  f* 

Had  Comaul  O  Deen  made  any  witt « 
clamour  in  your  iather'a  boose  respectiag  u 
arzee  ? — He  bad. 

Did  he  aeal  any  arzee  in  yoor  father's  beiae 
that  day  ? — He  did,  in  my  writing-rooiD. 

Who  was  in  tlie  room  at  tbe  time  yoorfttber 
lifled  up  tbe  book  ?— Kada  Cburn,  and  ooottier 
except  myself. 

You  have  said  that  ComanI  O  Deen  snU 
an  arzee  in  your  writing-room :  were  Uienaiy 
threats  made  use  of,  to  frighten  him,  in  oitlcrtt 
force  him  to  seal  it?— No. 

Did  he  ask  to  have  that  arzee  badi  agiio.'- 
He  wanted  to  have,  it  changed,  and  to  bireil 
wrote  over  again. 

Did  he  eive  any  reason  why  be  wasted  to 
have  it  changed,  and  wrote  over  agiii?- 
There  was  an  expression  in  the  begisiungofit 
[*\  ershaud  miahawud"]  which  he  objected  ti, 
and  wished  to  ^ave  it  wrote  over  again.  Tboe 
words  mean,  in  English,  *'  It  is  ordered,  or  r« 
quired." 

What  did  he  say  respecting  these  woids?- 
Looking  at  the  words,  he  said.  Who  onlmflr 
requires  ?  This  does  not  respect  the  anee  seil- 
ed  in  my  room. 

What  arzee  did  he^eal  in  your  roooi?-He 
sealed  a  small  arzee,  which  he  said  vail^ 
real  arzee  be  delivered  to  the  geveroor.  Be 
did  not  seal  Che  great  arzee  in  my  room  (pn- 
sence.) 

Did  be  bring  tbe  long  arzee  ready  mM  (• 
your  father's  house? — I  cannot  answer  pn* 
tively  to  this:  I  rather  tbink.  tbat  I  recsiiat 
tbe  mark  of  the  seal  upon  the  large  arxcf . 

Let  us  know  all  that  you  know  respectiit 
the  seaUng  and  signing  of  any  papers  at  joor 
father's  house,  the  day  he  lif^  up  the  booiEtt 
Comaul  O  Deen.— CJomaul  O  Deeo  etm^ 
my  father's  house  in  the  morning  of  the  ISdi 
of  April.  Ill  my  father's  bed-chamber,  he  ac« 
knowledgeil  his  seal  affixed  to  the  large  v«i 
before  two  witnesses,  who  aUested  tbeacko^* 
ledgment  to  it.  In  my  writing-room,  he »nx- 
ed  his  seal  to  the  small  arzee.  No.  2.  Tbm 
were  present,  myself,  Roy  Rada  Chare,  aj 
Moonshy,  Geercustullab,  and  tbe  two  Pixts- 

Siese  writers  who  attested  tbe  lol^(  *'^' 
e  sealed  the  arzee  in  presence  of  tli«et»*» 
and  also  acknowledged  the  seal,  which  ihry 
attested.  My  father  ordered  these  two  tr»ei, 
and  the  translations  of  them,  to  be  m»<Je  if|| 
and  directed  to  the  governor  gfeoeral  m* 
council.  Comaul  O  Deen  objected  to  m 
being  laid  before  the  governor  and  ^^JJ^ 
and  desired  that  the  two  other  arzeet,  rf»m 
toOungaGovin  Sing,  might  first  be  sestiow 
council.  My  father  did  not  consent  tou^ 
Comaul  O  Deen  urged  him  for  some  uo«i|r 
afterwarda  made  the  objection  beftrepneono** 
to  that  expression  in  the  long  tn^  ''* 


ISIS]    f^nC<m9fkiuyagiAuiIUaiariBartoM,^     A.  IX  17751  [ISM 

tfc««iine  Ike  miniII  araee  was  leaMi  witb  hi» 
•oquiefceDce,  I  scratched  out,  in  iny  writin^- 
roofD,tbe  w<Nrdio  Pereiao  which  sigoiBes*  4e- 


asked  my  father.  When  be  shoald  be  called  be- 
fore the  couocil?  aod  asked,  Who'had  ordered 
or  required  ?  who  be  sboold  eay  f  My  fslher 


answered  him,  by  asking,  Who  be  would  saT  P 
Comaul  O  Deen's  reply,  I  think,  imnlied  that 
he  would  make  ose  of  the  general's  dame. 
My  father  asked  him.  Whether  the  general,*  or 
he  (Mr.  Fowke)  in  the  general's  name,  bad  or- 
dered or  required  him  ?  He  said,  They  had  not ; 
but  urged  the  distress  be  should  be  under,  if 
that  qoes'tion  should  be  pnt  to  him  in  council. 
I  belie?e  he  repeatedly  urged  it.  My  father 
did  not  alter  bis  intention  of  sending  the  papers 
into  council.  Comaul  O  Deen  soon  after  left 
the  room :  Rada  Chum  went  out  likewise ;  1 
do  not  remember  whether  immediately,  or 
aome  time  after.  Rada  Churn  soon  after  re- 
turned into  the  room,  and  said.  That  Comaul 
O  Deen  was  crying,  and  tearing  his  jammab, 
because  the  arsees  were  to  be  sent  into  council 
that  day.  Comaul  O  Deen,  soon  after  this, 
came  to  the  door  of  my  father's  bed-cbamber, 
and  then  that  passed  which  1  have  before  re- 
lated. 

Yon  hare  told  us  that  Comaul  O  Deen  left 
the  room  before  you  did ;  did  you  see  him 
when  you  went  out  f^-Yes,  1  saw  him  in  the 
hall. 

What  passed  between  C.  O  Deen  and  you 
then  ? — He  begged  of  me  to  intercede  witb  my 
father  that  the  papers  might  not  be  sent  in  that 
day,  repeating  the  difficulty  he  should  be  ex- 
posed to  from  that  expression ;  and  eayiog, 
That  he  would  bring  bis  Moonsby  the  next 
day,  and  write  it  over  again.  I  returned  to 
my  father,  and  nrged  him  to  comply  witb  Co- 
maul O  Deen^s  request,  which  for  a  long  time 
he  refused :  be  did  at  last,  very  reluctantly, 
coroplr.  1  went  to  the  Portuguese  writer, 
took  the  corer  from  him,  as  it  was  Ibkled,  end 
carried  it  into  my  writing- room,  where  I  lock- 
it  up.  1  do  not  know  whether  I  told  C.  O 
Deen  that  I  bad  got  the  papers,  or  whether  he 
•aw  them  in  my  hand ;  but  be  met  me  at  the 
door  of  my  writing*  room,  and  thanked  me,  in 
rcry  warm  teraM,  for  having  brought  back  the 
arzees.  He  stooped  down,  and  touched  my 
feet:  he  said,  He  would  bring  bia  Moonaby 
witb  him  very  early  the  next  morning,  to  write 
It  anew.  He  asked  me,  If  he  should  go  in, 
ind  take  leave  of  my  father.  I  told  him,  not 
to  go  ;  that  my  father  paid  no  great  attention 

0  those  ceremonies.    1 1  was  near  one  o'clock ; 

1  was  going  out  to  dinner.  Myself,  Rada 
Dhurn,  and  Comaul  O  Deen,  went  down  steirs 
»gether :  when  I  got  into  my  palanquin,  Co- 
naul  O  Deen  came  to  the  door  of  it,  and  again 
epeated  his  acknowledgments' of  gratitude. 

Did  any  other  circumstance  paas,  on  the 
LBth,  respecting  the  arzees?— There  was  ano- 
her  circumstance,  1  did  not  mention,  relating 
o  the  arzees.  In  the  long  arzee  it  was  writ- 
en,  that  the  cause  of  Barnaasy  Ohose  and  Co- 
naul  O  Deen  was  referred  to  my  father  for 
tecision  i  i  told  Comaul  O  Deen,  that  the  ex- 
iression  waa  wrong ;  that  it  was  refened  for 
ioquiry  only,  in  wluch  be  aoquieiocd.    Abaot 


and  Comaul  O  Deen,  in  the  presen 
of  the  two  Portuguese  writers  who  bad  attested 
the  long  arzee,  wrote  with  his  own  band  the 
Persian  won!  signifying  *  inquiry.' 

Did  you  ever  hear  Comaul  O  Deen  declare 
that  day,  that  the  long  arzee  was  falae  ? — I  did 
not. 

■At  any  other  time,  did  you  ever  bear  bin 
declare  it,  at  your  father's  houae?— No,  never. 

Is  there  any  other  material  circumstance 
relating  to  the  arzeea.^ — WbenComaol  O  Deen 
was  going  to  write  the  word,  he  asked  Roy 
Rada  Chum  hew  to  spell  it ;  Rada  Chum  told 
him  the  letters ;  he  desired  him  however  lo 
write  it  down  on  separate  paper,  that  he  might 
copy  it.  He  did  so ;  and,  when  he  bad  writied 
it,  the  ink  bad  not  marked  well,  owing  to  some 
pounce ;  and  Roy  Rada  Churn  asked  him  if 
he  should  make  it  plain:  C.  O  Deen  gave  bim 
leave,  and  he  made  it  plainer. 

Cron- Examination. 

At  what  time  in  the  morning,  of  the  18th, 
did  Comaul  O  Deen  come  to  your  father'-a 
house  P— About  nine  or  ten  o'clock  in  the 
morning. 

Did  you  see  him  come  into  the  house?— 1' 
cannot  say  that  1  saw  him  come  in. 

In  what  part  of  the  house  did  you  first  sea 
him  ?~-I  think  I  first  saw  him  in  the  hall. 

Had  you  been  out  of  doora,  or  did  you  come 
out  of  your  own  room? — t  believe  1  had  net 
been  out  of  the  house,  and  might  have  been  in 
my  own  room  P 

How  long  did  he  stey  in  the  ball  P-*- 1  really 
cannot  say. 

Did  Tou  itey  witb  him  all  the  time  be  was  im 
tbehalf?—l  cannot  recollecu 

When  did  he  come  into  your  wrlting^room  f 
—f>  After  the  attestation  of  the  long  arzee ;  ba 
then  cama  into  my  room,  and  sealed  the  littl# 
one. 

Where  did  be  acknowledge  the  seal  to  tiaa 
h>ng  arzee  P — In  my  father^s  bad-cbamber  .^ 

Were  you  there  at  the  time  P-^I  waa. 

Whether  did  Comaul  O  Deen  or  you  go  first 
into  your  fatber'a  bed^ohamb^  at  that  time  P^»- 
1  d^  not  recollect. 

W.bat  time  bad  you  the  long  arzee  in  your 
hands  P— On  the  lOtb,  two  days  before. 

Who  shewed  you  it  ?—  .Rada  Churn. 

Was  it  then  sealed  P — 1  cannot  positively  de» 
dare  it  was  then ;  but,  I  think,  I  have  a  recMrf^ 
lection  that  it  waa  sealed. 

Waa  it  in  your  father's  bouse  that  Rad% 
Chum  shewed  it  to  you  P— Yes. 

Da  you  know  what  Rada  Chum  did  with  It, 
afler  ha  had  shewn  it  to  you  ? — Ha  left  it  with 
me.  I  translated  it :  I  began  to  translate  it  ou 
the  16tb ;  and  had  not  quite  finished  it  that  daj". 

After  translating  it,  what  did  you  do  witb  iff 
— 1  kept  the  original. 

How  long  did  you  kee|>  itP — 1  believe  1  had 
it  IB  my  poasonoB  till  the  18tb«  ' 
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Did  yim  git e  it  to  your  ftftbcr  bArt  GmmoI 
O  Dera  ••me  to  your  hoMfe^  or  afiorf— *I 


WbM  wero  the  woHs  GomooI  O  Deea  mftdk 
iMM  of  wImb  he  «ckooirMged  uf— I  Uo  not 
-«BColloct  iho  porticuiar  words. 

Was  it  before  or  after  be  eefciiowleged  it,  that 
Jtt  olfeefterf  1e  tbose  words  ?— Al^r. 

After  fiodiag  faaU  with  these  wor^  bow 
lon^  did  be  stsv  id  the  room  f-^He  did  not  go 
kme4iacelv  (  1  canoot  precisoly  say. 

Whose  iifk  you  see  Coaaaul  O  Jieeo  after 
4hat?— Inthohall. 

After  acknowledging  the  kmg  araeo,  where 
4id  C.  O  Dean  go  to  f — lato  my  writing  rooan. 

Who  desired  bira  to  go  theror—I  do  not  re- 


Did  yoB  stay  behind  in  yonr  fathtrli  room  f 
—I  do  not  reooUect  whether  I  went  ont  fint, 
«rhe. 

*Whnre  did  yon  see  him  nest  P^^Tho  4ret 
.time  I  reooUect  seeing  him  was  when  he  sealed 
the  small  arsee  in  my  writing- room. 

What  conversation  passed  between  you  and 
"Comaul  O  Deen  in  your  wrifiog^room,  re- 
ipoctmg  the  saaall  araee?— I  do  not  recollect 
any  particular  coof  ersation. 

Who  desired  him  to  seal  the  small  anee?-^ 
I  do  not  recollect. 

Do  yoa  recollect  any  body  talking  to  him  in 
vour  writing-room  P— The  two  writers  asked 
^him  articther  he  acknowledged  the  seal. 

Had  Comaul  O  Deen  the  little  arsee  in  Us 
own  peissessioo?—- Be  had  it ;  but  I  doa'tknow 
esaotlv  how  it  came  into  his  possession. 
.  Did  he  bring  it  with  him  P-^To  the  best  of 
iny  recollection,  the  small  arsae  was  given  to 
tte«  With  the  long  one,  by  Roy  fUda  Ghnrn ; 
hot  i  am  not  clear. 

Did  yon  tranalale  Ike  samU  anwe  P.-*.Yes,  I 
did. 

Are  yon  sure  the  long  araee  was,  or  was 
not,  sealod  before  .'-~1  cannot  cbaqpe  my  me- 
.  mory  whether  k  was  or  not. 

Is  it  usual  to  pot  two  seals  to  an  araee  ?-*•! 
.  jmnember  that,  when  he  put  the  seal  to  at,  it 
was  blotled,  having  been  laid  down  caerieMly : 
I  believe  it  was  «  wet  bk>t :  he  dipt  the  aoal  in 
Iheaak ;  I  saw  him  put  the  neal  to  the  paper  ; 
I. do  net  think  the  hiot  was  ocoamstted  by 
sealing  twice. 

Afteraealing  the  small  araee,  did  yoa  go  into 
yonr  father's  room  P*- 1  aannot  pwciaely  say 
when  I  want  into  my  father's  room. 

You  have  acknowledged  both  the  anmesto 
ha  sealed  the  aaoM  day;  how  cornea  it  that  one 
b  dated  the  17th,  and  tbe<other  the  I8ih  P— It 
k  fery  true;  when  I  wtote  the  acknowledg- 
mentof  the  lafge^ue,  one<of the  writen  told  me, 
I  had  made  a  mistake  in  the  dato ;  1  ihootfbt  it 
inmatorial«  and  did  not  aker  it. 
.  After  oaakog  the  litie  arsee,  dki  yon  leave 
Comaal  O  Deen  in  yonr  wiiiing-room  P-**!  do 
.aotraoollect;  I  am  aaaredispoaed  to  think  that 
Comaul  O  Deen  went  into  the  halL 

Did  you  eoon  after  go  int^  yonr  ialher*a 
toomP— Idid;  itottong.aftaiw 


Who  waa  there  P— Boy  ftada  Chom  va 
there. 

Aa  V  ether  pereoa  i-^l  believe  Accoor  MiuHak 
was  there. 

What  ooBversaiion  passed  betwecs  jtv 
father,  RadaChum,  Acooor  MunBab,io4)wr< 
sel(  in  your  lather's  room  P — 1  do  aft  nol- 
lect  any  particular  cooversataoa. 

Caa  you  mark  by  any  traossctins,  vba 
Rada  Charn  told  yen,  that  C.  0  Dm  ra 
crying  P— It  wu  alter  saalii^  aad  atio^' 
botbarsees. 

How  loag  aftor  sealii^  the  small  aiscc?-l 
cannot  precisely  say. 

Cannot  you  gaess  ?-^I  cannot  reooUect 

Wss  there  any  conversation  paised  Wtvea 
the  aealing  of  the  small  araee,  sad  iJm  tisi 
when  Rada  Chum  told  yoa  Gemaal  0  Dhea 
was  crying  P-*There  was. 

Rehite  it— Comaul  O  Deen  desired  ny  fr 
ther  to  send  in  to  the  council  the  aneeiieiiat 
Gonga  Oovio  Sing  before  these ;  whidb  s; 
father  dkl  act  consent  to :  after  thii.  Coaui 
O  Deen  objected  to  the  words  mcotioned  h- 
fore,  and  naked  my  father,  Ifhe(C.ODn| 
should  be  interrogated  in  oouacil,  wbs  kiis- 
dared  or  reooired,  who  he  ahould  my  7 

Where  did  this  conversation  pan  .Ml  m 
in  my  father's  bed-chamber. 

How  often  waa  Comaul  O  Dem  ia  jm 
fiithcr'e  room  that  morning  P— 1  reeolhdihsi 
three  times;  when  he  acknowledged  tbe  in| 
araee,  at  this  converaation,  and  whn  «j  finkt 
lifted  up  the  book. 

Upon  what  account  did  Comaol  0  Dea 
want  the  arzee  altered? — I  have  nktUjmi 
because  of  the  words  *  ershaod  uieihAveci' 
which  mean  <  it  is  ordered  or  ro^oired.' 

Do  you  think,  if  there  had  btrco  bo  odtcr 
thing  but  the  alteration  ofthttw  vordi,  tiatii 
was  an  adeqnato  occasion  for  hit  tetriof  te 
jaromah,  dec.  P— It  i»  very  difficalt  for  me  a 
form  a  detorminate  opinion  of  what  my  ^ 
the  ideas  of  the  natives  of  this  osoatry:  Bf 
opinion  at  that  time  wavered :  if  I  wm  le  ji^ 
tor  myself,  it  would  not;  hut  I  oooiiderH  (h 
timid  disposition  of  tbe  natives  of  tbisoMBirj; 
1  did  not  know  hut  C.  O  Deen  migbtoBodiir, 
that,  if  be  did  not  answer  that  ftam,  * 
might  be  attended  with  had  consc^oasmv 
him.  . 

Did  you  hear  Comaol  O  Dem  tbal^ 
apeak  of  any  false  papers  that  hsd  b^  M 
from  him  P  — I  did  not.  , 

Is  Roy  Rada  Chum  year  fatber'i  baiftt 
or  doea  he  do  business  for  him  ?—• 'No ;  m  ^ 
siness  at  all. 

Did  he  forooerly  P— I  do  not  reosHsct 

What  conversation  bad  your  father  «i<t 
Maha  R^ah  NundocomarP  DidyooceMse 
that  he  promised  him  patroaage  or  protecii^- 
— ^.1  do  mot  know  that  ha  made  my  f^ 
like  it.;  there  waa  an  ae^uaiaiaaff  m*^ 
them. 

Waa  he  employed  hy  yanr  ftlbv  mw^ 
^fatmg  any  sourom  ofcaiiMpim  hi  im  ^^ 
tryPr-ldaMtteoir* 
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£Tbe  iiA^YS^  pttlf'ii  stop'lo-fttoy  fditlier 

Wg«  H^baHiuiiti  NuQdoqi^Mr  at  your  fa-* 
li^r'^Jtifuse,  tb^  day  after  |be;x9lfi?—Bft 
vas)  4ifid  ftoy  lUda  ^bum  id  tbje  mproiimr.  .. 

^|fls^  ther«  any  Dajrtioiitmr  cooFC^ioio  h^ 
v^|30.ypur  &lW,  IxUlia  Hyaby  S^ada  Cl^ifro,; 
ind.y/9«V8i^G  tttAt;  mornjiiig'?.-. t.  do  ppt  itecol-; 

X>id  yjau  a«j9  Xomaul  Q  JJejm.jUiere  tlifii 
Dnroiog^T-Y^s;  1  aid^  i  hiaou.  if  be  hi^d[ 
»roi^l^|  bisMppDabyr  J)^ j^id,  be  b^d,  oi; 
bal  bq.vviis  coqaiDg.:  b^  aim  a^ked  ise,  it*  mj^ 
alher,  ^ras  i^ttn  Ibaioiof^py^ig.;  aojd  1  si^idy  )i(b 

Did  ComauL  O  P^D..8ee;yQur  ^Uiejr?— X 
J^kpk  bkedid  notin  ^  pr«W«»« .  »        j 

Old  jfQii  be^r Apy  m4sf  f;rr-4  ^)ii)Jf;  I  lieacd 
kDoisev^ptb^Rgb.i^tbe^f^eU    .    . ,, .    .     .* 

WM  d^d  ¥oud|s^iiiafpish?—l^fJi^|  ifpt.hjeUr 
iny  word»;  I  b^rd  a  p^fftta  f»Ilii»^f)i4,  .     ., 

Wjif  UCowa4.0lM9^>,(y|i^fi)%.-:-l<?»|»ofl< 

JAid  CfMii^iAU  Q  Deeo.sjiy  aiiy,|l]fP2  n¥>ri^^ 
^01^,  \\\^M  otk  .if  y^wv  fft^b«f  waa  009I ?— Yesi 
1^  likeiriee  pbic^rved  i^i)^ft,clrcu^,9taDceatbai 
>ad  irriiaXed  my  (a^bi^r^itb/^  poqriUDg  before^ 
kMd.attriImN  bid  l^.?iAg  bfiwi».».B*f«'>WWlfc 
)iin  to  that  .irritation  ^  1^  jqifeotioned  thie  traoa- 
atiofis  of  ttbe  afzees^  ^^^^  or  botb  oC  wUich  bad 
>eeD  iosicip'aaiiddep^  .^nd  li^ft  bunted  a  lo9g 
ArUiJefor.tbf*cp;  my  father  y^as  a^gry  atitj 
h^  qtUfp,w^s«.tbat  a  per^OiU  calWd  ,Doulyi 
Chund  b^d /tpme  iota  py  fatber'9.bed-Gban»,i 
>er9  and  w^s  Qb»uaate;U9  not  go^^g  out  again  j 
be  aUo  had  cuade  my .  fajtlii^r  ang)-y ;  anq  Oo*i 
jaaul  Q  Deeo  Ai%rJ(ed  tjiiit  circup^taoce. 

How  dp  you  a(M)OUOt  Ibr  .Coi^l  O  Deen!4 
coming 4d)^  tbe  room  a^,tie  did«  ^Itb  bia  jao^i 
naU  oTer,  bis^nepk^a^  iii.a  supplioating  poft- 
lure?— *^ .  neter  ^w  any  ope;  do  it  before.  OJC 
Mnce ;  I  l^AYB  heard  it  is.a  mark  ojt  ^upplica- 
i^i,  I  G^noot  teU,(r9in  >vlj^orn  I  ^eard  u^  bu^ 
LbaYf^th^t  idea.    . 

Do  you  mean  to.  svrear  that  he  bad  not  bepp 
leifbre  in  your  father's  rqqm  ?-'-!  ^  n.ot  pre^ 
ieod  tA  swe^r  thi^  bewas.nemjn^.theroom 
iv.ben  l^amiotprieaent.i     

Waa  tbev^  not  a  j^o^^billty  tVt  stiqb.^  Aran^ 
icUon  might  pass  in  yonr  aJbaeqce  f -r-I  an* 
iwered  Ub^s %^ , nay  last f oply  .. 

You  ^y  that  GomaiiTo  I)ee»  objected  to 
mme  wqrdV.in  tbe  large  arsee  ?— ^e  did. 

Did  yotf  ever  understand ,  the  great  arzee 
«aa:iiot  bi^  prod^tion  P-^-Jli^o  doi^bt  entered 
ony .raindt.vvhen  be  ol^ectejl  to  the  words :  I 
soosidqsed'itAs  hisproduction^ 

Wbeq  y^ur  £aither  lifted  up  the  boo^f,  was  it 
A  a  v.^ry  4brei(tf niog  pQSt^re  ?*~No  ;  ,it  was 
not  .in.^F«ry  threatening  posture.. 

Wa^jo^r  ffilberpatm  tben?t-^No,;  he  was 
ircitated;  .he  wasiansryA 

Did^yoMffathfr  ,calj  Comaul  0  Deen  any 

^amesat.  th^t  type? — Heimi^bi  mak^  use  of 

iomc;h9f8h  words;;  bptl,do  joot.tbiffk  Ibath^ 

larnned  Jhim  tpr  ^  .spApf  a^Wby  b^u^e  j 
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ne?er  beard  my  falhermf^ke  use  of  those  wprd' 
to  any  bls£k  ikian. 

.  Vf  ny  should  a  seal  be  put  to  the  smair'arzee, 
which  the  governor  did  not  send  in  to  the  Qou'or 
cil?— I  never  understood  that  10  be  a  copy  oif 
the  small  arzee ;  I  understood  it  was  .the  ori- 
ginal; I  thought  it  was  not  to  authenticate  it 
as,  an  ar^ee,  but  an  acknowledgment  of  that 
part  like«f|iae. 

',Qad  Comaul  O  Deen  attested  it  before  be 
cam  with  l^s  janiroab  torn  f --Qe  bad. 

How  lonig  was  the  interval  between,  his  j^o-^ 
ing^out  the  second, timei  and  coming  in  with 
hi8jVi)mAb  torn  P— -Ibelieve  a  very  short  time« 

Mr.  F.  Fomke  recollecting  h rroself^  ^^' 
< '  r  now  dttai'ly  reroHeet,  iftatOwianl  O  Deea 
had  twfee  before  thai  time  <  repeated  tbe  •  wbolis 
^ottitebts  of  tlmt  arzee  before  are  and  my  fiithel^ 
and  bevepeatedly  said,  the^y  <were'tr«e<;' smd 
that  he  was  i^eady  to tskeliisoaUi :  be  Msii 
ed'Very  sbroiii^y  .oh  liis  imioctaee  rei|)e<Ahig 
tbe  Mee'of  £«  IStb  of'Deoeabbr^  gnuiodlng 
it<  W  tbe  eontent*  of  tkie  long  one.  i  wari 
aitting  in  tber  Ml»  I  saw  bim-  and  Bm^ 
Rada  Churn  pass  through  ic  inl^  my  fiitber^ 
roem^'eoOn  after  Aada>Ckuniic«meo.u<^  and 
g»v«  menM^  arzee,  on  tbe  l^ah  $  ^henr  ward 
matiedlars ofit  I  did  notbnderaiaad ;  :i aafaed 
him  concerning  those  parts,  and  bt  «z)pLainedl 
Ibemtome. 

Mr.  Elliot,  Maha  Hajali  T^undocomair  and 
Roy  Rada  Churn  had  repeatedly  requestecf  of 
me  to  introduce  Rajah  Nundocomar  to  the  ge- 
neral ;  I  refused,  assigning  as  a  reason,  that 
they  isrere- well  acquainted  with  my.  connection 
wi$  'Mjr.'  Bastings ;  apd  that  I  would  pot  |n* 
|rt>,duce .  Jhii^  without  his  permission.  Qne 
ip.orning  Roy  Rada  Churn  came  to  my,hous< 
early,  and  told  me,  that  h^  came  hjf  direction 

3f  Mr.  Haatiogs,  V>  request 'that  I  would  inWo- 
uce  his  father-in-law  to  the  general:   I  an- 


where  I  met  Rajah  Nundocomar  In  one  of  the 
outer  rooms:  Rajah  Nundocomar  accompanied 
me  into  the-room  where  Mr.  Hastings  was  sit- 
ting, but.  feta  back  when  \i|e  came  to  the  door, 
find  said.  As  Mr.  Hastings  is  conversiog  wit|i 
some  fin^lisb  gentlemen,  he  wished  I  would 
ask  bim  it  1  might  not  introduce  bim  to  the  g^ 
neral.  Every  suspicion  was  by  this  time  re^ 
nioved  from  me ;  and, I  went  up  in  a  hurry  to 
Mr.  Hastings,  apd  asked  him,  if  I  should  in- 
troduce Rajah  Nundocomar  to  (be  general :  he 
said,  1  might  if  I  pleased :  I  went  from  thence 
with  Rayih  Nundocomar  to  the  generaiPs} 
when  1  went  into  the  general's,  he  was  afc 
breakfast  3  I  put  Rajf|h  NunfV>eomar  into  ano- 
ther roQfip,  .and  went  in  to  the  general  myself: 
wifeo  jljne  general  got  up  from  breakfast,  be  re- 
tired w^th  me  to  a  winqow,  atid  asked  me  the 
character  of  the  person  I  was  to  introduce :  I 
painted  bis  character  as  I  had  always  under- 
stood it  to  be  ^  a  mau  of  deep  intriguei  ;iBd 
4l 
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who  would  not  stick  at  any  thing  to  carry  any 
point  be  might  ha?e  at  heart:  from  thence  we 
went  and  sat  down  with  Rajah  Nandocomar ; 
and  f  had  soon  an  opportunity  of  seeing  that 
Rajah  Noodocoroar  did  not,  though  1  had  in- 
troduced him,  consider  me  as  his  friend ;  for 
Mr.  Addison,  who  had  in  the  interim  entered 
into  conrersation  with  him,  informed  the  gene- 
ral, that .  he  only  wished  to  make  his  salam 
thien,  and  would  wait  upon  hhn  on  business 
another  lime :  I  understood  what  Ma  ha  Rajah 
meant  ?ery  well ;  and  what  passed  that  day 
was  nothing  but  general  conrersation.  The 
next  time  I  waited  upon  Mr.  Hastings,  I  made 
more  fiarticular  enquiry  respecting  bis  wishes 
iif  ha?iog  Rajah  Nundocomar  introduced  to 
the  general }  and  I  then  fotwd,  that  the  atory 
of  lUda  €barn  was  a  fiction ;  and  that  1  bsid 
not  heeo  desired  by  the  governor  lo. introduce 
Rajah  Koodoeomarto  the  general. 

Did  you  ever  introduce  any  other  Mack  man 
to  the  general?—!  am  not  sure  whether  I  in- 
troduced Rajah  Rajebulhib  to  the  general,  by 
desire  of  the  governor;  1  now  recollect  that 
the  governor  bad  first. 

Did  you  oonsider  this  as  an  introduction 
finom  the  governor  general  ?— I  did  not  oonsider 


it  as  ani  introduction  from  the  governor  general^ 
buihjr  his  permission. 

Mr.  .£/^^  recollects,  that  it  was  not  the  same 
morning  in  which  be  saw  Rajah  Nundocomar 
at  tlie  governor's  that  he  introduced  hitq  to  the 
general. 

General  CVusvrtfig  twom. 

A  little  time  afler  my  arrival,  Mk^'Etllot 
Otme  to  me,  to  propose  himself  to  be  my  inter- 
preter. I  ac(|uainted  him,  That  1  understood 
ttierewas  anmterpreter  on  the  establishnnent, 
who  was  then  with  the  army,  and  1  had  heard 
t^^ety  goodchwtLdeTofhim,  and  therefore  I 
did  not  chuse  to  make  any  disposition  of  it  at 
ibatttme,  but  would  waitull  the  interpreter  re- 
turned to  Calcutta.  Mr.  Elliot  understood  it 
an  explained  by  me,  and  was  pleased  to  offer 
me  bis  services,  till  such  time  as  my  interpreter 
nrHved.  From  that  time  I  am  not  conscious 
that  I  received  any  Persian  letter,  or  petition, 
that  1  did  not  put  into  his  hands.  In  the  mean 
time,  divisions  in  the  council  had  broke  out: 
Mr.  Elliot,  i  understood,  had  been  admitted  a 
private  secretary  to  the  governor.  About  'a 
nu>uth  after  bis  tendering  his  services, '  !lf  r. 
SUiot  came  to  me,  and  acquainted  me,  that  he 
understood,  that  the  interpreter  to  the  com- 
mander in  chief  had  been  recommended  by  the 
governor  to  the  late  commander;  but,  on, my 
making  some  difficulty  to  accept  an  interpreter 
that  might  have  been  recommended  by  the  go- 
vernor to  the  late  commander,  Mr.  Elliot 
opened*  himself  further  to  me,  and  told  me, 
in  a  very  honourable  manner,  that  I  must  be 
tensible,  from  bis  close  connection  with  the 
.governor  general,  how  unpleaaant  a  thiner  it 
would  be  to  him,  to  accept  of  such  a  trust  from 
roe. 

[Mr.  Elliot  here  wishes  tb*at  the  genend 


wonid  recollect,  whether  the  OQCMiansftka 
cooversaaou,  was  not  a  letlnr  received  fisn  tW 
king  at  Delhi.] 

Mr.  Elliot,  however,  still  oflered  totrtaditi 
sticb  papers  ss  might  he  sent  to  me.  1  soen^ 
ittgly  did  send  them,  1  believe,  all  to  liia. 
Aboot  the  middle  of  January,  I  was  sawM 
in  mv  psianqutii  by  a  number  of  petitiosn, 
who  bad  nearly  overset  it :  they  were  the  aw- 
lungies  of  the  44  pergunnaht.  1  ordered  mj 
^laoqoin  to  be  Set  down,  and  tnok  tbeir  pcH- 
iioo  from  them :  I  read  it,  in  my  way  ta  iki 
cduncil-lionse ;  and  seeing  in  it  what  I  tfaoagM 
some  very  ffrossabqse  of  fNiwer,  and  that  the 
several  petitions  which  I  had  before  laid  bdet 
the  council,  which  had  been  presented  is  (k 
streets  to  me,  bad  had  no  eflRect  in  n^nasof 
their  grievances,  I  resolved  to  inquire  into  tUi 
myself,  as  well  as  I  conld.  I  thereibre  t>U 
my  aervant  to  go  to  the  salt  contradorH  hoar, 
and  tell  him  to  be  with  me  at  my  nioii 
from  council.  The  manner  in  which  the  cai* 
tractor  explained  himself  to  use,  rendered  it■^ 
ceasary  that  I  shoold  have  an  interpreter.  Tht 
man  teased  me  with  evaaiont  and  cootradi^ 
tions ;'  and  having  frequently  toM  him  tlat 
there  was  now  a  coort  of  justice  ealabfobcdii 
Calcutta,  where  such  grievances  wonId  be  1^ 
dressed,  I  thought  be  would  do  better  ts  fff- 
nish  me  with  means  of  redressing  tbesi,  if 

frocoring  them  their  full  weight  and  fall  phy. 
then  sent  for  Mr.  Fowke,  who,  I  believe,  to- 
fore  that  time,  had  not  been  above  three  arftff 
times  in  my  hotise,  nor  had  once  dined  «iik 
me  since  my  arrival.    I  referred  the  cmfiui 
io  him,  as  a  person  of  whose  honoor  aod  tonp- 
rity  I  had  the  highest  opinion ;  more  froo  f^ 
neral  report  which  his  reputation  bore  is  £%- 
land,  than  from  any  personal  aeouaintance  vtdi 
htm  here.    Re  was  acquainted  with  tbe  lia< 
goage  in  which  this  complaint  was  to  be  en- 
mined,  and,  as  1  imagined,  with  tbe  noaaen 
andcuatoms  of  the  country.    The  eoatfador, 
fearing  that  Mr.  Pake's  report  to  mewoS 
not  be  80  favourable  to  his  cause  as  he  wisbcd, 
went  to  complain  to  tbe  governor  genenli 
when,  on  the  fbllowitig  day,  I  preseoiedtbi 
petition  to  tbe  council,  I  fimnd  tbe  govcfsa 
had  l»een  apprized  of  the  reference  imde  M 
Mr.  FoiHc^ ;  and  reproaciied  me  warmlyt  ^ 
taking  Up  is  business  in  wWch  be  was  saimne* 
diately  concerned.    1,  at  first,  did  aotODdtf* 
stand  his  tidhistoft.    He  toM  me,  *•  Yosn«| 
know*  that  t;aptato  Wetler  waa  connected  «flb 
me.''    I  told  'htm,  that  I  bad  been  hMj  ^ 
Informed  of  H,  till"  Mr.  Powke  hadaoqaww 
me  with  it,  updh  the  examinctioo  of  tbe  a*- 
lungias.    The  governor,  on  that,  mid  nuij 
things  against  Mt*.  Powke;   and,  as  Iw^y 
occasion  why  Mr.  FViwke  should  haveeosein' 
ed  that  circumstance  from  me,  I  rrfaffd  n 
comply  witfa^  his  request  of  not  tinsiia;  »1 
more  pethtoos  to  Mr.  Powke.     Anbc  tine 
after  this,  came  the  petition  of  Baroasqr  Ob«^ 
which  I  likewise  refbrred  to  Mr.  Pe^^-jjf 
having  orevionsly  sent  to  ComanI  0  1^ 
This  reference  predoced  anotlMr  eoopli»< " 
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begoviroor,  ^er»l  «gaM  Mr.  Fowke  (tli« 
Lrzee)^  ffwyifttiay  again  ibatl  if ould  withilraw 
ny  conBdence  from  Mr.  Fowke;  «r,  at  least, 
hat  I  would  oot  suffer  bim  to.ex|iinine  ueti* 
ions  but  40  mypreseooo. .  As.  this  complaint 
ind  Ibe  pttitiqas  wbicb  acocHipauM  it  were  t^ 
itand  upon  oor  coDsultatioas,  it  waa  the  opi- 
lioo  of  the  oooQcU,  tbat  Mr.  Foivke  should  be 
lesired  to  coipe  tbere  himself,  to  explain  bis 
vhole  oonduct.    1  assured  the^ancil,  that,  if 
^Ir.  Fowke  bad  acted  improperly  in  the  ezecu- 
ioQ  of  tbe  trust  which  I  bad  committed  4o  him, 
\  would  withdraw  it.    But  tbe  goremor  gene* 
al  oot  chooaiog  tbat  Mr.  Fowke  should  come 
here  to  explain  bis  conduct,  I  had  no  other 
neans  leifl  tJian  to  examine  htm  myself,  at  bis 
etam.     1  desired  him  to  write  a  letter  to  the 
touocilt  and  to  gif  e  them  tbe  same  explanation 
vbich  bad  satisfied  me;  and  I  think,  but  am 
lot  positive,  tbat  I  took  bis  affidavit  to  tbe  truth 
>f  the  contents  of  the  letter:   but,  as  I  still 
bought  tbat  tbe  assertions  made  by  Comaul  O 
3een  should  not,  for  Mr.  Fonke's*  honour  and 
nine,  ataod^l  desired  Mr.  Fowke  to  examine 
lis  own  servants,  who  bad  been  present  at  the 
•xamloation,  and  to  send  their  depositions  in  to 
iiecounci].  Tbe  persons  themselves  being  cxa- 
nined,  I  waa  of  opinion  that  all  the  assurances  of 
[)omaul  O  Deeo  were  entirely  false  and  ground- 
ess.    Mr.  Esbens,  my  Persian   interpreter, 
same  to  me  soou  after  this ;   and,  from  that 
ime  to  this  day,  1  am  not  conscioos  that  I  ever 
sent  one  petition  to  Mr.  Fowke.    All  mv  Per- 
lian  papers  I  have,  regularljt  sent  to  lAr.  Ro. 
>erts,  and  tbe  Bngljsh  to. Mr.  Elliot.    Mr. 
Blliot  was,  about  the  90tb  of  December,  ap- 
lointed  superintendant  of  tbe  kbalsa  records, 
with  tbe  mteution  of  receiving  all  petitions. 
This  was  done  with  an  intent  to  jirevent  my 
Bmployiog  Mr.  Fowke,  and  I  acquiesced  in  it : 
tbere  was  no  office  to  receive  and  examine  pe- 
itions.    Either  Mr.  Elliot  or  Mr.  Roberts  ever 
iince  received  all  petitions  sent  to  me.    From 
Lbe.l5thof  November,  to  the  2btb  of  Decem- 
jer,  was.  tbe  only  time  in  which  I  sent  petitions 
to  Mr.  Fowke. 

In  regard  to  Maha  Rajah  Nondocomar,  whe- 
ther I  received  my  opinion  -of  him  from  Mr. 
RUiot,  or  from  other  people,  it  sufficeth  to  say, 
that  1  considered  him  of  an  tntr^uing  charac- 
«r  ;  and  never,  upon  any  occasion  tbat  J  know 
»f,  intrusted  him  with  tbe  smallest  confidence, 
iiis  having  been  accused  of  forgery  was  not 
known  to  me  till  late ;  1  cannot  say  exactly, 
^ut  before  the  18t,h  of  April.  As  1  understood, 
lie  constantly  visited  tbe  governor  general,  1 
did  imagine  that,  if  tbere  were  any  kind  of 
g^ronnds  fur  it,  tbe  circumstances  must  be 
known  to  him,  as  they  had  all  been  in  tbe  de- 
fvanoy  court  of  Audaulet,  which  was  imme- 
diately under  bis  own  inspection. 

Is  the  dewanny  court  of  Audaulet  a  court  of 

iminal  jurisdiction  ?— It  is  not. 


A.  D-  I77S. 
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mi 


Does  the  governor  general  sit  in  that  court, 
ar  snperintend  it?-«-I  do  not  know  tbat  he 
does. 

[This  answered  by  t\ie  coooid.    It  is  ^ot.] 


Are  the  proceedings  in  tbe  ordinary  course  of 
business  laid  before  him  ? — No,  I  do  oot  kuow 
that  they  are. 

How  could  tbere  be  a  charge  of  felony  in  a 
civil  court  ?  or  bow  could  tbe  governor  geueral 
know  it,  if  tbere  was?-—!  do  notJcnow  ;  but  { 
have  reason  to  think  tbe  governor  jfeneral  dic^ 
know  it.  In  tbe  visits  which  Maha  Rajah 
DMtde  to  me,  I  took  for  my  interpreter  the  wi 
person  who j^resented  himself  to  me ;  but  al- 
ways Mr.  Roberts,  if  be  was  with  me:  bis 
ffeneral  conversation  was,  tbe  declared  hatred 
tnat  tbe  governor  bad  shewn  him.  He  said, 
**  His  enemies  were  admitted  to  the  governor: 
I  am  told,  Mobun  Persand ;  but  I  do  not  assert 
it  as  a  fact."  My  answer  was,  Tbat  no  inno- 
cent man  need  fear  oppression ;  but  would  bo 
protected  bv  tbe  English  laws.  I  saw  tbe 
Maha  Rajah  twice  with  Mr.  Fowke :  once  by 
chance  at  Mr.  Fowke*s  bouse,  where  I  called 
in ;  and  at  another  time,  by  his  own  appoint- 
ment, at  my  own  house:  these  times  were 
without  my  interpreter.  At  Mr.  Fowke*s,  as 
much  as  I  remember,  he  was  giving  ao  account 
of  his  long  services,  as  minister  of  this  coun- 
try ;  and  I  remember  it  ended  with  a  taJe, 
which  I  understand  is  in  some  of  the  Persian 
books ;  tbe  purport  of  which  waa,  **  A  number 
of  people  saying  tbe  same  thing,  though  it  be 
not  true,  is  at  least  believed  to  be  true."  I 
understood  from  this,  he  meant  to  recommend 
himself  to  me.  I  remember  now— it  was  a 
story  about  a  kid  being  said  to  be  a  dog ;  and 
tbat  so  many  people  said  the  kid  was  a  dog, 
that  at  last  it  waa  Uken  for  a  dog.  Tbe  other 
conversation  was  in  my  own  room ;  and,  as 
much  as  I  recollect,  to  offer  to  give  me  a  state 
of  tbe  country,  of  tbe  manner  in  which  tbe 

fivernment  of  it  would  be  best  administered, 
believe  I  desired  him  to  draw  up  bis  thoughts 
on  paper,  to  get  rid  of  tbe  subject;  aiid,  in 
consequence  of  this,  in  about  a  week  or  ten 
days  afterwards,  be  did  liring  me,  I  thank,  an 
English  translated  paper.  1  have  never  read 
it  to  this  day,  oor  do  I  know  what  I  have  done 
with  it.  Maha  Rajah  had  beard  that  col.  Mon- 
son,  Mr.  Fowke,  and  myself,  had  paid  a  visit 
to  Mahomed  iReza  Cawn  ;  and  believe  be  bad, 
some  bow  or  other,  discovered  that  Mahomed 
Reza  Cawn  bad  given  us  such  a  paper  of  his 
ideas  of  tbe  government  of  this  country.  Ma- 
homed Reza  Cawn's  paper  I  delivered  intq 
council.  On  or  about  the  10th  of  March,  Maha 
Rajah  sent  a  letter  to  tbe  council ;   in  conse- 

auence  of  which,  tbe  council  gave  directions  to 
leir  atton^ey  to  consult  tbe  counsel,  whether 
an  action  might  not  lie  against  tbe  governor 
general  on  account  of  tbe  matter  contained  in 
that  letter.  As  to  the  visit,  Maha  Rajah  was 
summoned  about  tbe  19ih  of  April ;  and  I  un- 
derstood, after  having  undergone  a  very  lobg 
and  exact  scnttiny  of  his  condnct,  there  was 
not  found  sufficient  matter  to  bold  to  bail>    , 

Q.  hy  the  Court,    Were  you  informed  thai 
tbe  judges  declared   there  was  not  sufficient    . 
matter  to  hold  to  bail  ?>— if .  I  was. 
Chief  Ju9ike.    Yeu  were  much  abused  %Dd 
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imposed  on.  The  cbief  justice  deehMd  tbal 
night,  that  he  did  not  think  there  was  safficient 
matter  to  hold  Mr.  Francis  Fowke  to  hail. 

Will  you  inform  the  Court  who  told  you  so  ? 
—1  think,  Mr.  Fowke  told  me. 

Did  Mr.  Fotrke  tefl  you,  that  the  jodg^es  de- 
clared him  innocent?— I  do  not  remember 
that  he  did. 

Bid  not  Mr.  Fowke  acquaint  yon  that  he 

'  was  ordered  to  attend  the  Monday  fbllowing ; 

und  that  the  parties  were  then  to  declare  wbe* 

ther  they  would  prosecute  or  not? — I  think  he 

did. 

As  a  justice  of  tlie  peace,  would  you,  in  a  mis- 
demeanor, bind  OT,er  the  person  complained 
against,  if  the  opposite  parties  would  notundeiv 
take  to  prosecute  ?-~I  most  certainly  would. 

To  what  purpose  ? — I  would  do  it. 

Did  not  your  aid  de  camp  attend  on  the  Mon- 
day to  be  Mil,  with  your  knowledge  for  some 
of  the  parties  ?— He  did.  '    - 

Could  you  then  think  that  the  judges  thought 
the  parties  innocent?— I  didf,  because  the 
judges  suffered  them  to  go  without  bail  that 
night. 

That  was  by  consent  of  the  prosecutors.  The 
examination  liegan  early  in  the  morning,  and 
lasted  till  late  at  night.  Would  it  not  have 
been  serere,  when  the  prosecutors  did  not  desire 
it,  to  oblige  the  persons  sensed  to  find  bail  that 
tiight?— •!  would  have  done  it  in  a  charge  of 
so  high  a  nature ;  though  the  prosecutor  did 
not  desire  it,  yet  I  think  it  should  have  been 
done.  1  understood  that  there  had  not  been 
sUmcient  matter  to  hold  parties  to  bail,  and 
consequently  I  was  to  understand  it  an  unjust 
accusation  ;  and  a  crime  of  so  black  a  die,  of 
accusing  innocent  people,  and  particularly  such 
persons  as  the  governor  general  and  Mr.  Bai^ 
well,  that  they  would  not  nave  been  suffered  to 
go  out  without  bail,  bad  there  been  any  reason 
fo  suppose  them  guilty.  J  had  reason  to  con- 
sider this  as  an  attack  made  on  Nundocomar, 
who  had  produced  an  accusation  in  council, 
and  to  prevent  his  appearing  as  an  evidence  to 
inaintain  his  charge.  It  was  on  that  ground, 
Consideiing  him  as  an  innocent  man,  and  the 
Tictim  of  state  policy,  I  went  to  see  him  :  1 
^ould  have  done  the  same  thing  to  any  other 
man  in  the  settlement.  Mr.  Fowke  certaiiily 
did  acquaint  me,  that  he  was  to  appear  before 
you  on  Monday  ;  but  1  did  still  imagine  there 
was  no  ground  to  suppose  him  guilty.  I  con- 
ceived, that  if  you  judged  Chere  was  sufficient 
matter  for  a  prosecution,  you  would  have  taken 
bail,  without  the  consent  of  the  parties ;  and  I 
conpeived  an  idea  that  the  prosecution  was 
done  to  frustrate  the  enquiry  in  council.  Mr. 
Fowke  came  to  me  in  the  month  of  April,  and 
iold  me  Comaul  O  Deen [Stopped.] 

Crou-  Ejamirmiim, 


Did  you  give  Mr.  Fowke  any  particular  in- 
structions ? — I  gave  him  Instructions  to  enquire 
ibto  the  grounds  of  Baroassy  Ghose's  com- 
plaint, and  rept)rt  ihcm  to  itie. 

Do  you  remember  the  substance  of  Bama^sy 


Ghbse^t  cOmplaiMi?-^r  tnMNMliBtf  ttiat  C»^ 
maul  O  Dieeta  ttatf  let  out  poi«Mi8  of  nih  wwia 
of  the  tedta  coHariea  to  differ^t  people,  and 
afWfwards  resumed  tticto. 

On  what  grounds  did  the  g^V^riier  geoerd 
Ibuttd  bis  complliKt  a^pnnst  lir.  F#wke?— 
That  he  exceeded  liis  dtrty  and  trust 

Why  was  not  Mr.  Fowke  examined  before 
the  council?^The  majority  of  the  eonndl 
aoqnieseed  wHh  the  governor  genetuff,  fhat  Mr. 
Fowlce  Should  not  lie  exaimned. 

In  wtiat  manner  did  you  employ  him?-* 
Ouly  to  receive  petitknis  through  m^  bauds. 

Who  gave  you  the  informatMo  of  what 
passed  at  the  chief  justice's  ?•— Mr.  Fowke, 
am!  from  thence  1  drew  the  infereoeo. 

You  say,  that  if  there  had  been  soikieBt 
matter  for  a  prosecution,  and  tboogfi  tke  pro- 
secutors did  not  desire  it,  you  would  naie 
obliged  them  to  find  bail,  or  oomoiitted  them 
that  night?— I  would. 

On  what  day  did  you  ptv  the  risit  to  Mahi 
Rajah  P— The  da^  after  the  examinatiob. 

in  what  light  did  you  consider  the  proases- 
tion  against  himP— -I  onderstood  it  as  mproae- 
eution  to  frustrate  that  ordered  by  the  boanl. 

Are  not  you  first  in  council,  next  to  the  ga- 
▼emor  general  P— "1  am. 

In  case  df  death,  resignation,  or  renoti^ 
are  you  not  to  succeed  him? — I  am. 

What  roav  your  salary  be,  as  oeoood  k 
coiiticil?— iW  thousand  pounds  per  year. 

Boat  you  think  diat  the  eovemor  geaenl 
night  be  discharged,  on  complaiata  oT  pecula- 
tion from  hence  to  the  court  of  directors?— I 
(hink  he  might. 

Bo  the  letters  from  the  ooimctl  raeotiDii  thsi 
the  prosecution  is  ordered  to  be  carried  «a 
against  the  governor  general  P— I  beliere  they 
do. 

f  s  not  this  prosecution  principally  fbnnded  aa 
the  evidence  of  Nundocomar  and  Roy  Rada 
Churn?-.  No. 

Bid  yon  never  authorize  Mr.  Fowke  to  ofler 
the  Kalhiut  of  the  Khatsa,  or  of  Pinmea,  is 
any  body  ?-— No,  never. 

Ba^  not  some  of  Maha  Rajaji'a  family  been 
appodoted  to  the  first  office  under  gOTernmene. 
since  the  commencement  of  the  prooecatioo? 
— I  cannot  tell  that  anv  places  hare  been  givta 
to  Maha  Rajah's  family. 

Were  not  every  means  taken  to  aflbrd  Naa- 
docomar  Influenoe  P--1  never  did  ;  and  ^hod4 
"have  been  sorry  to  join  in  any  act  to  give  Noa- 
docomar  any  (nfluence  miiatsoever. 
'  Don't  you  know  that  any  one  df  Nondoco- 
fnar's  family  is  provided  for  ?•--!  do  not  know 
Maha  Rtfjah's  family  or  friends^  I  do  oat 
know  that  any  one  has  had  fireferment :  "RkjA 
Goordasses ;  I  do  not  know  it ;  1  have  beea 
told  so. 

Mr.  Itoberts  examined. 

What  do  yon  think  was  the  general's  opmieo 
of  NUndoromarP.-.l  have  always*  beard  ge- 
neral Clavering  sny,  that  he  thought  Maba 
Rigah  Nundocoinar  to  l)e  a  rery  busy,  tioitft 
blesoine  man. 


l!^5]        Trials  o/R.  Smiih  and  T.  B.  HoVis,  esqrs^       A.  D.  1776li 


I>o  you  recollect  the  talijeet-maller  «f  what 
passed  at  the  visit  paid  to  Maba  Rigah  f->-«l  do 
not  rtcotlect  aoy  conversation  but  sttch  as 
iDiirht  pass  in  a  visit  of  eomplimenc. 

Q.  by  Mr,  Just.  Lemaistre,  Where  ate  the 
four  writers  that  were  at  Mr./Powke^s  that 
mornioi;^?  Where  is  Aceoor  Mannab,  Mr. 
FowkeVi  mboniAiy  f  Are  they  alive  ? 


Vefendaht'i  Ceuntel  answers,  Tes. 
Are  they  in  Calcutta  N— Yes. 

The  Verdict  on  this  Prosectrtioa  wag  m  M* 
lows  : 

Joseph  Fowkb,  GuUty, 

NuNDOcoMAR,  Gutlty, 
Rada  Churn,  Not  Ouilty, 


559.  The  Trials*  on  the  Informations  which  in  pursuance  of  an 
Order  of  the  House  of  Commons,  were  filed  by  his  Majerty'i 
Attorney  General!  against  Richard  Smith  and  Thomas 
Brand  Hollis,  esqrs.  for  having  been  Guilty  of  notorious 
Bribery,  and  thereby  procuring  themselves  to  be  elected  and 
returned  Burgesses  to  serve  in  Parliament  for  the  Borough  of 
Hindoo.  Tried  by  a  Special  Jury  on  Tuesday  the  12th  of 
March,  at  the  Assize  hqlden  at  Salisbury  for  the  County  of 
Wilts :  Before  the  Hon.  Sir  Beaumont  Hotham,  knt.  one  of 
the  Barons  of  his  Majesty's  Court  of  Exchequer:  16  George 
HI.  A.D.  1776. 


On  Janaary  SI,  1775,  a  cotnmittee  of  the- 
House  of  Comttions  was  appointed  under  Mr. 
Grenville's  Act  (see  stat.  10  Geo.  3,  c.  16,  14 
Geo.  3,  c.  15,  and  Pari.  Hist.  vol.  16,  pp.  902, 
€t  trq,  vol.  17,  p.  1061,)  to  try  the  matter  of  a 
Petition  of  James  Calthorpe  and  Richard  Beck- 
ford,  complaining  of  the  return  of  Richard 
Smith  and  Thomas  Brand  Hollis,  as  harnesses 
to  serve  ih  parliament  for  the  horoug^h  o(  Htn- 
don.  On  February  14,  the  chairman  of  the 
Committee  informed  the  Hoose  that  neither  of 
the  persons  returned  or  of  the  petitioners  was 
(loly  elected  to  serve  for  the  said  borough,  and 
be  at  the  same  time  acquainted  the  House, 

**  That  in  the  course  of  the  examination  in^o 
the  merits  of  the  petition  of  James  Calthorpe, 
esq.  and  Richard  Beckford,  esq.  it  having  ap- 
peared to  the  committee,  that  the  most  flai^rant 
and  ■otorious  acts  of  bribery  and  corruption 
had  been  practised;  and  that  a  rery  considera- 
ble majority  of  the  electors  of  the  boroug^h  of 
Hindoo  had  been  bribed  and  corrupted,  in  a 
▼ery  g^ross  and  extraordinary  manner;  and 
that  several  others  of  the  said  electors  had  been 
concerned  as  agents  for  that  purpose ;  the  com- 
mittee, desirous  that  the  House  may  adopt  sudi 
measures  as  may  discouraf^e,  and,  if  possible, 
put  an  eiM)  to  a  practice  so  subversive  of  the 
freedom  of  elections,  bad  directed  him  to  lay 


*  Taken  to  Short-hand  by  Joseph  Gomey. 
Note,  Into  Uliis  Report  I  have  incorporated 
from  the  Btection  Cases  of  Mr.  t>ou^ta8  (lord 
Gleitliervfe)  stich  particulars  as  I  thought 
would  render  it  satisfactory. 

t  BTr.  Thuilow. 


before  the  House,  the  whole  of  the  evidence 
^ven  before  the  said  committee,  with  their  opU 
aions  thereupon  ;  and  he  read  the  report  in  hi& 
place,  and  afterwmrds  delivered  it  iff  at  the  tabkl 
where  the  same  was  read ;  and  the  reaolutioaa 
of  the  Committee  are  as  followeth : 

^<  Resolved,  That  it  appears  to  this  oommii» 
tee,  that  Richard  Smith,  esq.  by  his  ag^eotl^ 
has  been  guilty  of  notorious  bribery,  in  endea* 
vooring  to  procure  hiiDself  to  be  dected  ftnd 
returned  a  burgess  to  serve  in  this  present  pAr* 
liament  for  the  borough  of  Hindoo,  in  lh« 
county  of  Wilts." 

The  like  resolution  respecting  Mr.  Hollis. 

"  Resolved,  That  it  appears  to  this  commit- 
tee, that  James  Calthorpe,  esq.  by  his  agents, 
has  been  guilty  of  notorious  bribery,  in  endaa- 
votiring  to  procure  himself  to  be  elected  and 
returned  a  burgess  to  serve  in  this  present  par- 
liament for  the  said  borough  of  Hindoo. 

•*  Resolved,  That  it  appears  to  this  commit* 
tee,  that  Richard  Beckford,  esq.  has,  by  bis 
agent,  endeavoured  by  promise  of  money,  to 
procure*  himseff  to  elected,  and  retunied  a 
burgess,  to  servo  in  this  present  partiameot  for 
the  said  borough  of  Hindoo. 

<*  Resolved,  That  it  appears  to  this  com- 
mittee, that  the  rev.  John  Nairn,  of  Hindoo, 
Fashaqn  Nairn,  esq.  late  of  Bory*street,  St. 
James's,  Frsncis  Ward,  of  teorbooe- lane,  Loo* 
don,  — ^  Stevens,  a  butcher,  at  Salisbury, 
commonly  called  Jobber  Stevens,  dec.  (in  aU, 
thirteen,  spectfiefl  by  name)  have  aqted  as 
agents,  and  have  been  accessary  to,  fodcon- 
eerned-  ii^  the  ootorious  acta  St  bribery  tn4 
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eorruptioDf  ibat  have  been  praetiaed  at  the  laat 
election  for  the  said  borough  of  Hiodon. 

**  Reso1?edy  that  it  is  the  opinion  of  this 
eommittee,  that  the  House  be  moved,  for  leave 
to  bring  in  a  Bill,  to  disfranchise  the  said 
1>oroiigh  of  Hindoo,  in  the  county  of  Wilu.^ 

On  the  8th  of  May  following,  the  House  or- 
dered that  the  Attorney  General  should  forth- 
with prosecute  the  said  Richard  Smith,  Thomas 
Brand  HoHis,  James  Calthorpe,  and  Richard 
Beckford,  for  their  said  offences. 

In  Trinity  term  15  George  3,  the  Attorney 
Genera!  filed  the  foUowiog  Information  against 
general  Smith.* 
«  WilUbire, 
«<  Be  it  remembered,  That  Edward  Thorlow, 
ea^nire,  Attorney  General  of  our  present  sove- 
reign lord  the  king,  who  fof  our  said  lord  the 
king  in  this  behalf  prosecutetb,  in  his  proper 
nerson,  cometb  here  mto  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  West^ 
minster,  on  Friday  next  after  the  morrow  of  the 
Holy  Trinity,  in  this  same  term,  and  for  oor 
•aid  lord  the  king,  gives  the  court  here  to  un- 
derstand and  be  informed,  that  the  borough  of 
Bindon  in  the  county  of  Wilts  is  an  ancient 
lK>rough,  and  fbr  a  long  space  of  time  tivo  bur- 
gesses of  the  said  borough  have  been  elected 
and  sent,  and  have  used  and  been  accustomed 
and  of  right  ought  to  be  elected  and  sent,  to 
serve  as  burgessea  for  the  said  borough  in  the 
parliament  of  this  kingdom  (to  wit)  at  the  bo- 
rough of  Hindoo  aforesaid,  in  the  said  county 
«f  WilU :  and  the  aaid  Attorney  General  of  our 
sakl  lord  the  king,  for  our  said  lord  the  king, 
ffiveth  the  court  here  to  understand  and  be  in- 
lormed,  that  on  the  first  day  of  October,  in  the 
14th  year  of  the  reign  of  our  preaent  sovereign 
lord  George  the  3(1,  by  the  grace  of  God,  of 
Great  BriUin,  France,  and  Ireland,  king,  de- 
fender of  the  faith»  &c.  a  certain  writ  of  our 
aaid  lord  the  king,  under  the  great  seal  of  Great 
Britain,  issued  out  of  his  majesty's  court  of 
Chancery  (the  aaid  court  then  and  still  being  at 
Westminster  in  the  county  of  Middlesex)  di- 
rected to  the  sheriff  of  the  county  of  Wilts ;  by 
which  said  writ,  our  said  lord  the  king,  recit- 
ing, that  whereas  b^  the  advice  and  assent  of 
bis  majerty's  council,  for  certain  arduous  and 
vi^gent  affairs  concerning  his  said  majesty,  the 
aute  and  defence  of  hia  kingdom  of  Great  Bri- 
tain and  the  church,  his  majesty  ordered  a  cer* 
tain  parliament  to  be  holden  at  the  dty  of 
Westminster,  on  the  29th  day  of  November 
then  next  ensuing,  and  there  to  treat  and  have 
eonfertnce  with  the  prelates,  great  men,  and 
peers  of  his  realm  ;    his  majesty  by  his  said 
writ  dkl  command  and  strictlj^  enjoin  the  said 
sheriff,  that  proclamation  being  made  of  tlie 

.  *  He  was  a  general  officer  in  the  £ast  In- 
dies. During  several  years  he  was  a  member  of 
the  House  of  Commons,  and  a  frequent  speaker 
there.  He  was  particularly  active  upon  mat- 
ters relating  to  the  East  Indiw,  as  to  which, 
«rfs  the  New  Pari.  Bistory. 


day  and  place  aforeaaid  in  the  said  aberif 'i 
then  next  conntv  court  to  be  hddm  after  (hi 
recejfd  of  that  his  said  majesty's  wrh,  ui 
knights  of  the  moat  fit  and  discreet  of  tiwaiJ 
county,  girt  with  swords,  and  of  etery  dtjof 
his  said  county  two  citixens,  and  of  every  bf 
rough  in  the  same  county  twobaigesies,oftk 
most  sufficient  and  discreet,  freely  lod  iodif- 
ferently  by  those  who  at  such  prodaoniiB 
shouM  be  present,  according  to  the  fonn  oftk 
statute  in  that  case  made  ami  provided,  the  aid 
then  sheriff  should  cause  to  be  elected,  and  ik 
names  of  those  knights,  citizens,  and  baii^fiM, 
so  to  be  elected,  whether  they  shonld  k  p. 
seot  or  abseot,  the  said  then  sheriff  sM 
cause  to  be  inserted  in  certain  indeotora  to  W 
thereupon  made,  between  the  said  tbea  iboif 
and  thofe  who  should  be  present  at  socb  dee- 
tion,  and  them  at  the  day  and  phceafaei^ 
the  said  then  sheriff  should  cause  to  cvme  a 
such  manner  iliat  the  said  knights  for  iIkb- 
selves  and  the  commooalty  of  the  same  cNiti, 
and  the  said  Citiaens  and  bargesset  for  tkes- 
selves  and  the  commonalty  of  the  nid  vm 
an^  boroughs  respectively,  might  bi»e  ins 
them  full  and  sufficient  |M>wer  todoiodea- 
sent  to  those  things  which  then  liad  tbcR  ir 
the  common  council  of  his  said  majesty's  ki^'- 
dom,  by  the  blessing  of  God,  should  bappcois 
be  ordained  upon  the  aforeaaid  afiiiin,  lo  tht 
for  want  of  such  power,  or  through  sa  iapn- 
vident  election  of  the  said  knights,  citiseBi,ff 
burgesses,  the  aforeaaid  affairs  might  io  do  fia 
remain  unfinished;   willing  nev«tbelc«, tkit 
neither  the  said  then  aheriff,  nor  toy  oikr 
sheriff  of  this  his  majesty's  nJd  kiogdon, 
should  be  in  any  wise  elected ;  and  the  fSa^ 
in  the  aaid  then  aheriff 'a  full  countv  so  na^ 
distinctly  and  openly  under  the  saio  then  ta- 
riff's seal,  and  the  aeals  of  those  who  sbouU  k 
present  at  such  election,  the  said  tbea  sberf 
should  certify  to  his  majeaty  in  hn  Cbanon;, 
at  the  day  and  place  without  delay,  rtButtiir 
to  his  majesty  one  part  of  the  aforesaid  inda- 
tures  annexed  to  the  said  writ,  logeibcr  ^ 
the  said  writ;  and  the  said  Attorney  Geacraid 
our  said  lord  the  king,  for  our  said  kird  tbeki^> 
gives  the  court  here  further  to  uodersluMlul 
be  informed,  that  the  seid  writ  aAerwanlstf' 
before  the  return  thereof  (to  wit)  oo  tb$  ui^ 
Ist  day  of  October  in  the  14th  yeir  ifiR- 
said,  was  delivered  to  Thomas  Estoouit,  ^ 
then  and  conUnually  from  thenceforth  uotjliai 
at  and  aAer  the  return  of  the  aaid  writ  boi^ 
sheriff  of  the  said  county  of  Wilta,  to  be  eI^ 
cuted  in  due  form  of  law  (to  wit)  at  the  boiwgfc 
of  Hindoo  aforesaid :   snd  the  said  Attorary 
General  of  our  said  lord  the  king,  for  oarfli<t 
lord  the  king,  gives  the  court  here  fortber  o 
understand  and  be  informed,  that  by  rirtacit 
the  said  writ,  the  said  Thomas  Eitcoort,  s 
being  aheriff  as  afi>resaid,aflcrwanb,aod^ 
fore  the  return  of  the  said  writ,  (that  id  ia  "J^ 
on  the  aaid  1st  day  of  October,  in  the  14di  y«tf 
aforesaid,  and  in  the  year  of  our  Lord  Iff^i^ 
the  boroo|[b  of  Hindon  atbresaid,  ia  ibe  fli' 
county  of  Wilts,  made  bis  precept  m  viitWI' 
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ealed  with  the  teal  of  his  office  of  sheriff  of  the 
aid  county  of  Wilts,  directed  to  the  then  bailiff 
f  the  boroagb  of  Hindoo  in  the  aaid  eounty  of 
Vilts,  of  and  for  the  election  within  the  said 
orough,  of  two  harnesses  of  the  borougrh  afore^ 
aid,  according-  to  the  form  and  effeet  of  the 
aid  writ :  and  the  «aid  Attorney  General  of 
ur  said  lord  the  king,  for  onr  said  lord  the 
>"gr«  ^^^^  the  court  here  farther  to  under- 
tand  and  be  ihforroed,  that  by  virtue  of  the 
lid  precept  afterwards,  and  before  the  retom 
jereof  (to  wit)  on  the  10th  day  of  October,  in 
!ie  14tli  year  aforesaid,  at  the'  borough  of 
lindon  aforesaid,  in  the  said  comity  of  Wilts, 
tie  election  of  two  burgesses  to  serve  as  bur- 
:esses  for  the  said  borough,  in  the  then  next 
arltanMut  to  be  holden  as  aforesaid,  was  had 
nd  made;  which  said  eleetion  was  the  first 
nd  next  election  of  burgesses  to  serve  as'bor- 
"esses'  for  the  said  borough,  in  the  parliaaient 
f  this  kingdom,  after  the  committing  of  the 
everal  offences  hereinafter  firstly,  secondly, 
birdly,  and  fourthly  mentioned^  andtfaeasdd 
Lttomev  General  of  onr  said  lord  the  king,  for 
ur  said  lord  the  king,  gives  the  conrt'  here  for- 
ber  to  nnderstand  and  be  informed)  that  before 
be  issuing  of  the  said  writ,  a  general  election 
f  representatives  to  serve  in  parliament  for  the 
everal  counties,  cities,  and  horooghs  in  this 
iogdom,  being  expected,  James  Calthorpe, 
squire,  Richard  Beckfhrd,  esquire,  Richard 
Imith,  esquire,  and  Thomas  Brand  HuHis,  esq. 
rere  candidates,  that  of  them  two  might  be 
hosen  and  returned  to  serve  as  burgesses  for 
ie  said  borough,  in  the  then  next  parliament 
)r  this  kingdom ;  and  the  s^id  James  Cal- 
lorpe,  Richard  Beekford,  Ridiard  SAiith,  and 
^homas  Brand  Hollis,  remained  and  continued 
andidatek  for  the  purpose  aforesaid,  until  and 
t  the  time  of  the  said  election,  to  wit,  at  the 
ornujifb  Of  Hindoo  afoi«said,  in  the  said  county 
f  Wilts :  and  the  said  Attomev  General  of  our 
iid  lord  the  kitfg,  for  our  said  lord  the  kmg, 
ives  the  court  here  further  to  understand  and 
e  informed,  thai  the  said  Richard  Smith  late 
f  the  said  borough  of  Hindoo,  in  the  said 
ounty  of  Wilts,  esquire,  well  knowing  the 
remiaesj  but  being  a  person  of  a  depraved, 
orrupt,  and  Widced  mind  and  disposition,  and 
nlawbilty  and  wickedly  inteOding,  as  much  as 
1  him  the  Said  Richard  Smith  lay,  to  interrupt 
nd  prevent  tlie  free  and  indtfferent  election  of 
urgeases  to  serve  for  the  same  borough  of 
lindon,  hi  the  then  next  parliament  of  this 
ingdom,  and  b^  illegal  and  corrupt  means  to 
rocure  himsdf^o  be  elected  a  burgess  to  serve 
ur  the  said  borough  in  the  then  next  parlia- 
lent  of  this  kingdom,  before  the  said  election, 
>  wit,  on  the  15th  day  of  February,  in  the 
Sth  year  of  the  reigo  of  our  sovereign  lord 
leorge  the  3d,  now  king  of  Great  Britain,  &c. 
t  the  borbttgb  of  Hindoo  aforesaid,  in  the  said 
ounty  of- Witts,  unlawfully,  wickedly,  and 
orroptly*  did  SOncit,  urge,  and  endeavour  to 
rocore  Thomas  Moore,  Charles  Simpson, 
ohn  Baldwyn^;  Jei^nfiab  Lucas,  Robert  Tyley, 
liemas  FlArell,  Jcis.  Norton^  Joa.  Oqff^  John 


Edwanb,  William  Btepbeua,  Johi»  MaiahmeiBt^ 
John  Larkbam,  RenaMer  Bowles,  Jos«  Cholsegr 
the  yoonger,  John  Davis  the  elder,  Richard 
Erwood,  WiHiam  CheveraU,  Samael  I>orry 
Thomas  Hardeo«  Jamea  Edwards,  Jos.  CbpU 
sey  the  elder,  Thomas  Spencer,  -James  l^mart^ 
John  Randall,  Edward  Kangar,  John  Dewy, 
Luke  Beckett,  Philip  Beckett,  Henry  Dukes^  . 
Edward  Beckett,  Isaac  Moody,  William  Hackr 
er,  John  Bishop,  Edward  Hollowday,  George 
Spender  the  younger,  John  Cbeverall,  John 
Dokea  the  elder,  John  Dukes  the  younger^ 
Robert  Wyer,  Moses  Weeks,  George  Dokes^ 
George  Ha^ward,  Edward  Trewlock,  Mattliew 
Davis,  Philip  Beckett  the  younger,  Henry  Jer« 
ret,  John  Davis  the  younger,  William  Day^ 
Samuel  ColKer,  Walter  Percy,  Edwaid  Sber^ 
gold,  Benjamin  Beckett,  Edward  White,  John 
Hooper  the  elder,  Samuel  Farthing,  John 
Hooper  the  3'oonger,  William  Newton  the  elder^ 
William  Newton  the  vounger,  Jamea  Percy^ 
Henry  Hufit»  the  eider,  Henry  Huffe  tha 
yoonger,  Benjamin  Gholsey  the  younger,  Johs^ 
Bell,  George  Spemler  the  elder,  James  Aoder-^ 
son  the  yannger,  William  Lambe,  Jos.  Lambe, 
Edward  White,  Robert  Wyer,  Matthew  Whita 
the  vounger,  Matthew  Stevens,  William  White« 
Richard  Ingram,  Francis  Ranger,  Williaftt 
Percy,  i£lias  Pitman,  William  Cuff  the  elder^ 
Mathew  White  the  elder,  William  SteveOs, 
George  Si  evens,  John  Stevens  the  elder,  James> 
Stevena,  John  Stevens  the  younger,  John 
Wyer,  Benjamin  Cholsey  the  el^er^  William 
Ranger,  Francis  Cbeverall,  Charlea  Wyer, 
Jamea  Wyer,  John  White,  William  ^er^ 
James  Anderson  the  elder,  John  Beckett,  no- 
mas Wyer,  Luke  Beckett  the  elder,  Roger 
Spender^  Robert  Day,  William  Guff  the  ywmg- 
er,  EIms  Steevens,  James  Steevens,.  William 
Gilham,  Henry  Savage,  JarviS'GfIbert».  Tho- 
mas Percy,  John  Ranger,  Edward  Percy,  Wil*  ' 
Itam  Percy  the  vounger,  Robert  Gilbert,  Wil^ 
liam  Dukes,  Tbomaa  Dukes,  RotferNortonf 
Joaeph  Moody,  Jamea  Gilbert.  John  Gaoe« 
Luke  Mead,  Nathaniel  Philips,  Joseph  Norton, 
Samuel  Norton,  John  Ranaome,  .  Thomaa 
Brooks,  Samnel  Philips,  Joseph  Soamell,  Wil- 
liam Sandall  the  elder,  Luke  Maishmeot  Mio 
K lunger,  Luke  Maisbment  the  elder, .  John 
aisfament,  William  Saudall  the  .younger, 
Jamea  Burleigh,  William  *  Harden,  Samuel 
Field,  John  Bowles,  Robert  Ranj^r,  Thomaa 
I^nham,  John  Richardson,  Wilkam  •Spender, 
Henry  Oboume,  John  Pennj^,  Richard  Pitman, 
William Nisbeck,  James DavieSf  Joseph  Gilbert, 
James  Googh,  Jaoiea  Wier,  John  .GiUiert,  aQ4 
John  Stevens,  respecthrely,  each  and  e^ery  of 
them,  then  and  fbere,  and  until  and  at  thetiroo 
of  the  said  election,  having  a  rfght  to  vot^i  al 
and  in  the  election  of  burgesses,  to  ferve  as 
burgesses  for  the  same  borough  in  the  parUor 
ment  of  this  kingdom,  for  him  the  said  Richard 
Smith,  and  the  more  effectually  lo  tempt,  opr* 
rupt,  and  procure  the  said  several  .persons,  who 
had  a  right  to  vote  as  aforeaaid,  to  give  their  re- 
spective votes  for  htm  the  said  Richsrd  ^icb 
in  the  said  elation,  he  tlioaiud  Richard  Stnit|| 
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m  thea  ttna  Ibere,  to  wit,  «ii  the  Mid  Idtb 
^y  of  February,  inf  Ihe  asib  yeiur  «fore8pii4«  al 
the  borattgb  of  Hindoa  afomiiid,  in  Uie  nid 
oonBty  of  Wilts,  unlawfiiny,  wickedly,  awl 
corrufitly  givo,  mad  cauie  and  procure  to  be 
giTeoy  to  the  said  aereral  persoifs  respectively, 
wbo  ^faad  such  a  right  to  Tote  as  aforesaid,  a 
oertaili  snm  of  aooey,  to  wit,  the  sopi  of  five 
gvineas  of  lawful  money  of  Great  Brltaia,  as  a 
bribe  and  reward,  to  engage,  conropt,  and  pro* 
core  the  said  several  persons  respectively,  so 
.  baviog  such  rjght  to  vote  as  aforesaid,  to  give 
tbeir  f  tspective  votes  in  the  said  election  of  bur- 
loesses  to  serve  as  burgesses  for  thesaid  Jboroogb 
IB  the  then  next  parliament  of  this  kiogdono, 
for  bim  the  said  Richard  Smith,  in  order  that 
be  the  said  Richard  Smith  might  be  elected 
and  returned,  to  serve  as  a  burgees  for  the  said 
borough,  in  the  then  said  next  parliament  of  this 
kiogdoo^  to  the  greai  obstruction  and  bin* 
dranCe  of  a  free,  indifferent,  and  unbiassed 
election  of  burgesses  to  serve  in  parliament  for 
the  'same  borongh,  in  manifest  violation  and 
aabversion  of  the  eonstitotion  of  this  kingdom, 
and  of  the' liberties  and  privil^es  of  ihe  sub* 
jeots  thereof,  to  the  evil  and  peroicious  example 
of  all  others  in  the  like  case  offending,  and 
againstthe  peace  of  our  said,  lord  the  king*  his 
crown  and  dignity :  and  thesaid  Miomty-Qtme- 
nil  of  otiroaid  bird  the  king,  lor  our  said  lord 
the  kbg,  giveib  the  court  here  further  to  un« 
dersiand  and  be  informed,  that  the  said  Richard 
South,  being  such  person  as  aforesaid,  and  ua- 
lawfudy  aiid  wickedly  intending  (as  much  as  in 
him  (he -said  Eticbard  Smith  lay)  U>  intermpl 
and  prevent  a  free  and  Indifferent  election  of 
burgesses  io  serve  for  the  said  borough  of  Hin-* 
don  in  the  then  next  parliament  of  this  king- 
dom, and  by  illegal  and  corrupt  means  to  pro* 
cure  himself  to  be  elected  to  serve  as  burgess 
for  the  sud  borough  in  the  then  next  parlia- 
ment of  this  bin^om,  belbre  the  said  eliNrtioo, 
(to  wit)  on  the<tbird  day  of  October,  in  the  i.4Ah 
year  afoieeaid,  at  the  falorough  of  Hindoo  atbra* 
saitt,  in  tho  laid  county  of  Wilts,  unlairfully, 
wickedly,  and  corruptly,  in  the  iprasenoe  and 
bearing  oiP  divers  persons,  who  had  then  and 
there  a  fight  to  vot^  in  the  eleotion  of  burgesses 
to  aerve  for  ihe  aaid  borough  in  the  parlia^ 
moM  of  this  kinj^dom,  did  declare,  and  with  a 
loud  vdice  publish,  that  he  would  gise  to  each 
and  every  person  who  had  a  right 'to  vote  in  the 
aaid  lelectieo  of  burgesses  to  ^vve  for  the  said 
borough  of  Hindoo  in  the  tbeaaext  parliament 
of  this  kibgdpm,  briba  aadrewasds4D  vote  In 
that  Election  for  him  the  aaid  .Rtobaal  Smith; 
with  intent  unlawfulW  'to  t^pt,  oorrupt,  and 
torocore  the  persons  having  aright  to > vote  i|i 
that  eleeiioii,  to  give  their  "votes  in>thatelee** 
tbn,'for  trim  the  eaid  Richard  Smith,  that 
be  th^  said  Richard  Smith  might  be  elected 
and  returned  a  burgess  to  secve  for  the  said 
borough  tn  the  said  then  next  parliament  of  this 
kingdom;  to  the  great  obstruction  of  a  free, 
quiet,  and  indifferent  election  of  burgesses  to 
serve  m  partian^t  as  baigesses  for  /the  san)e 
'  ,  in  mauiftil  f ioktioii  and  tnibfoaion  of 


the  cowtitotien  of  this  kingdom,  and  of  die  b- 
bertiei  and  pri? ile|»  of  ibe  aolgectB  thcreoC,  n 
the^il  an4  pernicious  exapiple  of  sUoibnt 
in  the  like  case  offending,  andagainst  the  pna 
of  our  aud  kird  the  king,  bis  crown  and  dipitj: 
and  the  said  Attorney  General  of  our  nid  M 
the  king,  for  our  said  k>rd  the  kio§:,  girntb 
court  here  further  to  understand  andbeinfiRs. 
ed,  that  the  said  Richard  Smith,  brii^  sb 
penon  as  aforesaid,  and  again  uolavfoUj, 
wickedly,  and  corruptly  ioteoding  (uoacka 
in  him  the  said  Richard  Smith  lay) to  iotemi|4 
and  prevent  the  tree  and  indifferent  eleclisB  «i 
biii^gesses  to  serve  as  burgesses  for  tbes»ih< 
rou|fh  in  the  parliament  of  tbis-kiogdom,  aai 
by  illegal  and  porruptmeans  to  procure  bins^i 
to  be  elected  a  burgess  to  serve  asa  boi^far 
the  said  borough  in  the  parliament  of  tbUk^ 
dom,  he  the  said  Richard  Smith  aftervsi, 
and  before  thesaid  election  so  bad  asd  mukit 
aforosaid,  to  wit,  on  the  4th  day  of  April,  a  ^ 
14th  year  of  the  reign  of  our  lord  the  m 
king*  at  the  borough  of  Hindoo  aforesaid  i 
the  said  county  of  nilt^,  unlawfully,  mdadj, 
and  comiplj(y  did  give,  and  c^ose  and  procsc 
to  he  giv^,  to  divers  other  persons,  8anel\f, 
Thomas  Moore,  Charles  Stmpno,  Joko  M- 
win,^remiah  Locai^  Robert  Tyler,  TboM 
Farrell,  Joseph  Wcrton,  Joa^b  Coff,  Jobs  Ed- 
wards, William  Stevens,  John  Maiiboai, 
John  lArkham,  Renalder  Vowlei,  Jok^ 
Cbolsey  the  youpger,  John  Davis  tbe  d^, 
Aicbai-d  Erwood,  Williafn  Cbiverall,  Siasd 
Daw,  Thomas  Haitlen,  jaiqea  Edwardi,  ii* 
aeph  Cholsey  the  younger,  Tboinai  Spenos, 
Jaioes  Smart,  John  Raadle,  Edward  RaBgcr, 
John  Dewey,  Luke  Becbeit,  PbUip  Bccfcet 
Henry  Duk^  Edward  JBeeWst,  lmeB¥i^, 
Wilham  Hacker,  John  Bishop»  fidiranlBoi- 
fowday,  Geoi^  ^lenoer  the  younger,  Jibi 
Cheverall,  John  Dukes  the  eider»  JabsDoka 
the  younger*  Robert  Wyer,  Hoses  Wdi^ 
Geott^e  Dukes,  George  Haywsrd,  ^^ 
Trewfock,  NaMhew  Davis,  Philip  Bedettk 
yo«nger,  Henry  Jerrel»  John  Dtrif  lb 
younger,  William  Day,  Samuel  Collis, 
Walter  Percy,  Edward  SheigiaM,  Befljaaii 
Veckett,  Edward  White,  John  Roofier  ib 
elder,  Samuel  Farthiogi  John  Hooper  (b 
younger,  William  Hooper,  the  eldsr,  ^^ 
liam  Newton  the  younger,  James  Penji 
Henry  Huff  the  elder,  Jienry  Hnff  ^ 
younger,  Benjamin  Cholsey,  tbs  jfomg^* 
John  Bell,  George  Spender  the  elder,  ittt» 
Anderson  the  younger,  Willism  l^mbe,  J«xfl 
liombe,  £dwanl  Whilo»  RobeH  Wyer,  Mif 
hew  White  tbe  younger,  Mathew  Stcerciit 
William  White,  Richard  lograo,  Fitt^ 
Ranger,  Willifip  Percy,  Elias  Piuvaoi  ^^*' 
liam  Cttfftbe^lder,  Mathew  While  lbeei^< 
William.  Steevens,  George  Stee^ea^,  £«" 
Steevens  the  elder,  James  Steevens,  Jobof^ 
veens  tbe  elder,  James  Steevens,  Jaba  Mee- 
veens  tbe  younger,  John  Wyer,  BejfW* 
Cholsey  the  elder,  WiUiam  Baow,  toff 
pbivorall,  Charles  Wyer,  Jaaii»WyerW«M 
Wbtte,  Willittn  Wyer,  Jamoi  Airfean  IN 


1833] 


fir  Bribery  ht  the  Hinckm  Election. 


A.  D.  1776. 


flSSt 


&1der^   John  Beckett,    Tbomfti  Wyer,  Luke 
Beckett  the  eUler,    Roiper  Spender,    Robert 
Day,  IVilliam  Cuff  the  younger,  Elias  Stee- 
renii,  James  Steeveiie,  William  Gilham,  Henry 
i^va^e,  Charles  Gilbert,  TJimnas  Pf rcy,  John 
Ranker,   Edward  Percy,   William  Perc\   the 
irounVer,  Robert  Gilbert,  William  Duke8,*Ttio- 
naa  Dukea,  Roirer  Norton.  Jos.  Moody,  James 
[filbert,  John  Gane,  Luke  Mead,  Nathaniel 
Philifis,  Joseph  Norton,  Ssmuel  Norton,  Jolm 
Elaod^iome^  Tliomas  Brookes,  Samuel  Philips, 
Foseph   Scamell,   William  Sandall    the  elder, 
Luke  Maishuient  the  younger,  Luke  Maish- 
nent  the  elder,  John  Maishuient,  William  Sen- 
ile, James  Bur|piflrh,  William  Harden,  Samuel 
Pield,  John  Bowles,  Roliert  Ranger,  Thomas 
Lanham,  John  Richardson,  William  Spiender, 
flenry  Obourne,  John   Penny,  Richard  Pitt- 
nan,  William  Nisbeck,  James  D'vis,  Joseph 
jiilbert,  James  Gou^h,  James  Wif«,  John  Gil- 
lert,  and  John  Stevens,  respectively,  each  and 
ivery  of  them    then   and*  there,   and    until 
ind  at  the  time  of  the  said  election  having  a 
ight  to  vote  at  and  in  the  election  of  burgesses 
:o  yerve  as  burgesses  fur  the  said  borough  of 
tlindon  in  the  parliiiment  of  this  kiniirdom,  ano- 
ther large  sum  of  money  (to  wit)  the  sum  of 
Bve  guineas  of  like  lawful  money,  as  a  bribe 
and  rewani  to  each  of  them  the  said  several 
persons  last- mentioned  having  such  right  to 
vote  as  aforesaid,  to  eugage,  corrupt,  and  pro- 
cure the  said  persons  respectively  to  give  their 
respective  votes  at  and  in  the  then  next  election 
i>f  burgesses  to  serve  as  burgesses  for  the  same 
borough  in  the  said  then  next  parliament  of 
this  kingdom,  for  him  the  said  Richard  Smith, 
in  order  that  he  the  said  Richard  Smith  might 
be  elected  a  burgess  to  serve  for  the  said  bo- 
rough in  the  said  then  next  parliament  of  this 
kingdom,  to   the  ^reat  obatruction  and  bin- 
imnce  of  a  free,  quiet,  indifferent,  and  unbiass- 
ed election  of  burgessea  to  serve  in  parliament 
IS  burgesses  for  the  same  borough,  in  violation 
ind  subversion  of  the  constitution  of  this  kiog- 
lom,  and  of  the  liberties  and  privilegea  of  the 
(objects  thereof,  to  the  evil  and  pernicious  ex- 
imple  of  all  others  in  the  like  case  offending, 
lud  against  the  peace  of  our  said  lortl  the  king, 
lis  crown  and  dignity :  and  the  said  Attorney 
Seneral  of  our  said  lord  the  king,  for  our  said 
ord  the  king,  gives  the  court  here  further  to 
loderstand  and   be   informed,    that  the  said 
[lidiard  Smith,  bdng  such  person  as  aforesaid, 
md  again  unlawfully,  wickedly,  and  corruptly 
nteoding  (as  much  as  in  him  the  said  Richard 
simitb  laj)  to  interrupt  and  prevent  the  free 
ind  indifferent  election  of  burgesses  to  serve  asi 
mn;esses  for  the  same  borough  in  the  parlia- 
nent  of  this  kingdom,  and  by  illegal  and  cor- 
>upt  means  to  procure  himself  to  be  elected  a 
lurgess  to  serve  aa  a  burgess  for  the  said  bo- 
"ough   in  parliament ;   be  the  said  Richard 
Jmjtb,  before  the  said  election,  (to  wit)  on  the 
Hb  da^  of  October,  in  the  fourteenth  year 
foresaid,  at  the  borooeh  of  Hindoo  aforesaid, 
n  the  said  county  of  Wilts,  did  unlawfully, 
rickedly,  and  oorruptly  gire,  aniiQaiite  and 
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procure  to  be  given,  to  divers  oth€fr  per?«ons, 
oamt* ly,  Joseph  Norton,  Jos.  Cuffe,  John  Ed- 
wards, labourer,  William  Stevens,  John  Marsh- 
man,  John  Edwards,  glazier,  John  Larkham, 

Renalder  Bowles,  Joseph  Cholst* y  the  yountrer, 
John  Davis  the  elder,  Jlichard  Erwood,  Wil- 
liam Chiverall,  Samuel  Daw,  Thomas  Harden, 
James   Edwards,    Joseph  Cholsey  the  elder, 
Thomas  Speucer,  Henry  Oboume,  John  Pen- 
ny, James  Smart,  John  Kandle,  Edward  Ran- 
ger, Stephen  Hardinfir*  John  Dewey.  William 
Snook,  Harry  Jukes,  Edward  Beckeit,  Richard 
Pitman,  Thomas  Wier,  Isaac  Moody,  Wiiiiani 
Hacker,  John  Bishop,  Edward  Halliday,  Wal- 
ter Becketr,  George  Spender  the  younger,  J<*ba 
Chiverall,  John  Dukes  the  elder,  John  Dukes 
the    younger,    Ri^bert  Wier,    Moses  Weeks, 
George    Dukes,  Thomas  Steepens,    Williani 
Spender,  John  Hart,  George  Hay  ward,  Ed- 
ward Tulick,  Mathew  Davis,  John  Ingram  the 
younger,  Philip  Becket  the  vounger,  Andrevr 
Farrett,    Henry   Jerrard,    William    Brookes, 
John  Gilbert,  John  Steevens,  Elias  Steevens, 
John  Davis,  Thomas  Howell,  William  Day, 
Walter  Piercy,  John  Beckett,  Edward  8her« 
gold,  Benjamin  Beckett,  Edward  White,  John 
Hooper  the  elder,  Samuel  Farthing,  Williani 
Newton,  William  Nesbick,  John  Hooper  the 
younger,  William  Lucas,  William  Newton  the 
younger,  James  Piercy,    William   AbrahaiUv 
Henry  Uuffe    the  elder,    Henry  Huffe    the 
younger,  John  Moore,  Benjamin  Cbokey  the 
younger,  John  Bell,  George  Spender,  James 
Anderson,  William  Lambe,  Joseub  Lambe,  .Ed« 
ward  JVbite,  Robert  Wyer,  Mathew  White  the 
younger,    Matheiv   Stevens,  William  White, 
Richard  Ingram,  Francis  Ranger,  Eiias  Pitt-* 
man,  William  Cuffe,  Mathew  White,  Williani 
Steevens,  George  Steevens,  John  Steevens  the* . 
elder,    James  Steevens,    John   Steevens    the 
younger,  John  Wyer,  Benjamin  Cholsey  the 
elder,    William    Ranger,   Thomas   Steevena, 
Francis  Chiverell,  Charles  Wier,  John  White, 
William  Wyer,  James  Anderson,  John  Beckett, 
Thomas  Wler,  Luke  Beckett,  Roger  Spender,, 
Robert  Day,  John  Nairn,  William  Cuff,  Elias 
Steevens,  James  Steevens,  Isaac  Savage,  Wit* 
liam  Gilham,  Archibald  Hunter,  Heurv  Sa- 
vage. James  Lambert^  John  Steevens,  James 
Cuffe,  Jervoise  Gilbert,  Thomas  Piercy,  John 
Ranger,  Edward  Piercy,  Robert  Gilbert,  Tho- 
mas Lanham,  Jos.  Gilbert,  John  Richanlson, 
William  Dukes,  Richard  Smith,. Henry  Lam- 
bert, James  Wame,  Thomas  Dukes,  Roger 
Norton,  Joseph  Moody,  James  Davis,  James    ' 
Gilbert,  Thomas  Phihps,   John  Gane,  Luke 
Mead,  Nathaniel  Philips,  Joseph  Norton,  Sa-  . 
muel     Norton,     John     Rantlsome,    Thomas 
Brookes,  Thomas  Harden,  John  Hanlen,  Sa- 
muel Philips,  Jos.  Scammell,  William.  Saodle 
the  elder,  Luke  Marsh  man  the  younger,  James 
Goffe,*Luke  Marshman  the  elder,  John  Marsh- 
man,   Richard   Harden,    William   Sandle  the 
younger,  James  Burleigh,   William  Harden, 
Thomas  Field,  Samuel  Field,  Richard  Beckett, 
and    Robert  Ranger,  respectively,  each  and 
%yery  of  them  then  and  there  respectively  her- 
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ing  A  right  to  Tote  in  the  cleetioo  of  borgeases 
•  to  serve  for  the  Mine  borough  in  the  parliameot 
•of  this  kiogdom,  e  large  sum  of  money,  to  wit, 
the  sum  of  Bi^e  guineas  of  like  lawful  money, 
AS  a  bribe  and  reward  to  engage,  oomipc,  and 
procure  the  said  several  last- mentioned  per- 
sons respectively  to^fe  their  respective  votes 
IB'  the  election  of  burgesses,  to  serve  as  bur- 
gesses for  the  same  borough  in  the  said  then 
next  parliament  of  this  kingdom,  Ibr  himi  the 
«dd  Richard  Smith,  in  order  that  be  the  said 
'Richard  Smith  might  be  clectetl  and  returned 
«  burgess  to  serve  for  the  said  borough  in  the 
mid  then  next  parliament  of  this  kingdom  ;  by 
means  whereof  the  said  several  persons  last 
ttbove^naroed,  who.  had  such  right  to  vote  as 
•foresaid,  were  respectively  tempted,  corrupt- 
ed, and  proGursd  to*  give,  and  did  give  their 
votes  At  and  in  the  'said  election  so  had  and 
made  as  aforesaid,  for  the  said  Richard  Smith, 
for  the  purpose  eforesaid  ;  thet  is  to  say,  at  the 
borough  of  Hindoo  aforesaid,  in  the  said  county 
of  Wilts,  to  the  great  obstruction  and  hindrance 
-  of  a  free,  quiet,  indifferent,  and  unbiassed  eleo- 
lioo  of  burgesses  to  serve  m  parliament  for  the 
name  borough,  in  violation  and  sobversioB  of 
the  constitution  of  this  kingdom,  and  of  the  li-* 
berties  and  privileges  of  the  subjects  thereof,  to 
the  evil  and  pernicious  example  of  all  others  in 
the  like  case  offending,  and  against  the  peace 
•f  our  said  lord  the  king,  his  crown  and  dig- 
nity :  and  the  said  Attorney  O^uerat  of  our 
•aid  lord  the  king,  for  our  said  lord  the  king, 

E'vas  the  court  here  further  to  understand  and 
informed,  that  the  said  Richard  Smith,  well 
Ikuowi ng  the  premises,  but  being  such  person 
as  aforesaid,  and  again  unlawfully,  wickedly, 
•nd  corruptly  intending,  as  much  as  in  him  the 
Baid  Richard  Smith  lay,  to  interrupt  and  ore- 
Tent  the  free  and  indifferent  .election  of  our- 
gesses  to  serve  as  burgesses  for  tlie  same  bo- 
nmgb  in  the  parliament  of  this  kingdom,  and 
by  illegal  and  corrupt  means  to  procure  him- 
aelftobe  elected  lo  serve  as  a  burgess  for  the 
Spiid  borough  in  tlie  parliament  of  this  kingdom, 
the  said  Richard  Smith,  before  the  said  elec- 
tion, (to  wit)  on  the  said  8th  day  of  October, 
in  the  14th  year  aforesaid,  at  Hindoo  aforesaid, 
an  the  said  county  of  Wilts,  unlawfully,  wicked- 
ly, and  corruptly  did  give,  and  cause  and  pro- 
cure'lo  be  given,  to  divers  other  penons, 
namely,  Thomas  Noore,  Charles  Simpson, 
John  Baldwin,  Jeremiah  Lucas,  Robert  Ty- 
ley,  Thomas  Farrell,  Joseph  Norton,  Joseuh 
&trk,  John  Edwards,  Wilham  Steptiens,  John 
Maishment,  John  Larkham,  Renalder  Bowles, 
,Joseph  Cholsey  the  younger,  John  Davis  the 
•Mer,  Richard  Erwood,  William  Cheverall, 
fiamuel  Daw,  Thomas  Harden,  James  Ed- 
wards, Joseph  Cholsey  the  elder,  Thomas 
Spencer,  James  Smart,  John  Randall,  Edward 
Ranger,  John  Dewey,  l^ke  Beckett,  Philip 
Beckett,  Henry  Dukes,  Edward  Beckett,  Isaac 
Moody,  William  Hacker,  John  Bbhop,  £d- 
wmrd  HoHowday,  George  Snender  the  younger, 
John  Chiverall,  John  Duxes  tlie  elder,  John 
Dobet  tlw  youDgery  Rabtrt  Wftr,  Mocci 


Weeks,  Geom  Dukes,  George  HajrwBrd,  Ed- 
ward  Trewlod[,  Matthew  Davis,  Philip  BeekcU 
the  younger,  Henrv  Jerrett,  John  Ilavb  the 
younger,  William  Day,  Samuel  Collier,  Wal- 
ter Piercy,  Edward  Sheiigold,  Boojani 
Beckett,  Edward  White,  John  Hooper  the 
elder,  Samuel  Farthing,  John  Hooper  tiie 
vouoger,  William  Newton  the  elder,  WiHiaB 
Newton  the  younger,  James  Piercj,  Heurj 
Hvffii  the  elder,  Henry  Huffe  tbe  younger, 
Benjamin  Cholsey  the  younger,  JoImi  Bstt, 
George  Spender  the  elder,  Jsoms  Anderson  the 
younger,  William  Lambe,  Jos.  LAmbe,  Ed- 
ward White,  Robert  Wyer,  Mattbew  Whyts 
the  younger,  Matthew  Steeveon,  Williaa 
White,  Richard  Inmm,  Franria  fUttfrcr,  Wil- 
Ham  Percy,  Elias  Pitman,  Witliam  Cuff  ths 
ekler,  Matthew  Whyte  the  oMnr,  Willbai 
Steevens,  Geocge  Steeveos,  John  Steevens  lbs 
elder,  James  Steevens,  John  Steeveno  the 
younger,  John  Wyer,  Benjamin  Cbolaey  the 
elder,  William  Ranger,  Francis  Chiverall, 
Charles  Wyer,  James  Wyer,  John  White, 
William  Wyer,  James  Anderson  tho  eMpr, 
John  Beckett,  Thomas  Wyer,  Lnke  Beckett 
the  elder,  Roger  Spiebder,  Robert  D<ay,  Wil- 
liam  Cuff  the  yotinger,  Elias  Stevens,  Janes 
Steevens,  William  Gilham,  Henry  Savage, 
Jarvis  Gilbert,  Thomas  Percy,  John  Raagcr, 
Bdsrard  Percy,  William  Perc^  the  younger, 
Robert '  Gilbert,  William  Diikes,  Tbonns 
Dukes,  Roger  Norton,  Joseph  M«odv«  Jama 
Gilbert,  John  Gane,  Luke  Mea4,  Nnthaniel 
Philips,  Joseph  Norton,  Samuel  Nortoo,  John 
Randsome,  Thomas  Brookes,  Samoel  Pyiipo, 
Joseph  Scaroel,  William  Sandall  the  elder, 
Luke  Maishment  the  younger,  Luke  MakdH 
ment  the  elder,  John  Matshment,  Willisa 
Seodle,  James  Burleigh,  William  Harden,  Ss* 
muel  Field,  John  Bowles,  Robert  Ranger, 
Thomas  Laoham,  John  Richardson,  William 
Spender,  Henry  Oboume,  John  Penny,  Ri- 
chard Pittman,  William  Nisbeck,  Janacs  Da- 
vis, Joseph  Gilbert,  James  Gongh,  James 
Wire,  John  Gilbert,  and  John  Steevens,  r^ 
spectiveiy,  each  and  everv  of  them,  then  and 
there,  and  until  and  at  the  time  of  the  said 
electkm  so  had  and  made  as  aforesaid,  daiming 
a  right  to  vote  in  the  election  of  iHii^geaoes  w 
serve  for  the  said  borough  in  the  porliameBl  sf 
this  kingdom,  a  large  sum  of  mooejf ,  to  wit, 
the  sum  of  five  guineas,  of  like  lawnil  naoney, 
as  a  bribe  and  reward  to  engage,  corrupt,  and 
procure  the  said  several  persons  so  claiming  a 
right  to  vpte  as  aforesaid  respectively,  to  gite 
their  respective  votes  at  the  saideloetion  of  bur- 
gesses to  serve  in  parliament  for  the  sansc  bs- 
rough,  for  him  the  said  Richard  Smntb,  in  sr- 
der  that  he  the  said  Richard  Smith  nat^fat  be 
elected  and  returned  n  burgess  to  serve  for  the 
said  borough  in  the  said  then  next  psEriiameat 
of  this  kingdom,  to  the  great  obstruMion  and 
hindrance  of  a  free,  quiet,  and  indUKerent  else* 
tion  of  burgesaes  to  servie  in  partiament  for  the 
same  borough,  in  violation  and  sijibtsiaioB  ef 
the  constitufion  of  this  kingdiiHn,  aod  of 
btttMnDd^vUegesofHioi  ^ 


I  of  tlie  b- 
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the  e?il  and  pernidont  example  of  all  otfaera  in 
ihe  like  eaie  offending,  and  againil  the  peace 
If  our  said  lord  the  king,  hie  crown  and  digniiy: 
lod  the  said  Attorney  General  of  our  said  lord 
he  king,  for  our  said  lord  the  king,  gives  the 
rourt  here  further  to  understand  and  heinforns- 
^,  that  the  said  horough  of  Hindoo,  in  the 
Mid  county  of  Wilts,  is  an  ancient  borough, 
ind  ibr  a  long  space  of  time  tvro  hurgesscs 
lave  beeu  eleotedand  sent,  and  of  right  ought 
o  be  elected  and  sent,  to  serve  for  the  said 
wrottghin  the  parlismeot  of  tbb  kingdom,  to 
wiu  at  the  borough  of  Hindon  aforssaid,  in  the 
laid  county  of  nilU:    and  the  said  Attorney 
jkneral  or  our  said  lord  the  king,  for  onr  said 
ord  the  king,  gives  the  court  here  further  to 
idderstand  and  be  informed,  tbst  the  said  Ri- 
rhard  Smith,  being  a  person  of  a  depraved,  cor- 
upi,  and  wicked  mind  and  dispositioik,  and  un- 
awfutly  and  wickedly  intending,  as  much  as  in 
lim  the  said  Richard  Smith  lav,  to  prevent 
md  iaterropt  th?  free  and  indifierent  election 
if  buigesses  to  serve  for  the  same  borough  in 
be  parliament  of  this  kingdom,  and  by  illegal 
md  corrupt  means  to  procure  himself  to  be 
elected  to  serve  as  a  burgess  for  the  said  bo- 
ough  in  the  mirliament  of  this  kingdom,  on 
be  8th  day  of  Oolober,  in  the  14th  year  afore- 
laid,  at  the  borough  of  Hindon  aforesaid,  in 
he  said  county  of  Wilts,  unlawfully,  wickedly, 
md  oormptly  did  give,  and  cause  and  procure 
o  be  given,  to  divers  persons,  namely,  Jere- 
niah  Lucas,  Thomas  Moore,  Charles  Simp- 
ton,  John  Baldwin,  Jeremiah  Lucas,  Robert 
Tyley,  Thomas  Farrdl,  Jos.  Norton,  Jos.  Cuff, 
fohn  Edwards,  William  Steevens,  John  Maish- 
nent,  John  I^arkham,  Renalder  fiowles,  Jo- 
eph  Cholsey  the  younger,   John  l)avis  the 
ilder,   Richard  Erwood,    William  Chiverall, 
Samuel  Daw,  Thomas  Hsrden,    James  £d- 
rards,  Jos.  Cholsey  the  elder,  Thomas  Spencer, 
ames  Smart,  John  Randle,  Edward  Ranger, 
ohn  Dewey,  Luke  Beckett,  Philip  Beckett, 
lenry  Dukes,  Edward  Beckett,  Isaac  Moody, 
Villiam  Hacker,  John  Bishop,  Edward  Hoi- 
)wday,  George  Spender  the  younger,  John 
/hiveraJI,  John  Dukes  the  elder,  John  Dukes 
lie   younger,  Robert  Wyer,   Moses  Weeks, 
■eorffe  Dukes,   George   Hayward,  Edward 
>ewiock,  Matthew  Davis,  Philip  Beckett  the 
ounger,    Henry  Jerrett,   John   Davies  the 
ouDger,  Willism  Day,  Samuel  Collier,  Wal- 
sr    Percy,     Edward     Sbergold,    Benjamin 
teokett,  Edward  White,   John  Hooper   the 
Ider,   Samuel   Farthing,   John  Hooper  the 
ounger,  William  Newton  the  elder,  William 
fewton  junior,  James  Percy,  Henry  Huffe 
tie  elder,  Henry  Huffe  the  younger,  Benja- 
lin  Cholsey  the  younger,  John  Bell,  George 
'pender   the    elder,    James   Anderson    lie 
ounger,  WiHiam  Lamhe,  Joseph  Lamhe,  fid- 
ard  White,  Robert  Wyer,  Matthew  White 
•e  ypanger,    Hitlh^w   Sleevens,   William 
rhite,  Richard  Ingram,  Francis  Ranger,  WiN 
am  Percy,. BliMPittman,  WilKam  Cuff  the 
tder,  Matthew  White  the  elder,  William  SleO* 
em,  Gtorgt  SiMi»e|Mit  Ma  Bmti 
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James  Steevens,   John   Steevens  th 
yonqger,  John  Wyer,  Benjamin  Cholsey  th^ 
elder,   William   Ranger,    Francis  CheveraU» 
Charles  Wyer,   James  Wyer,   John   White, 
William  W\'er,  James  Anderson  the  elder,  John 
Beckett,  Thomas  Wyer,  Luke   Beckett  the 
eider,  Roger  S|»ender,  Robert  Day,  William 
Cuff  the  younger,  Elias  Steevens,  James  Stee- 
vens, William  Gilbam,  Henry  Savage,  J arvis 
Gilbert,  Thomaa  Percy,  John  Banger,  Edwafd 
Penny,  William  Percy  the  younger.  Robot 
Gilbert,  William  Dukes,  Thomas  Dukes,  Ro- 
ger   Norton,   Jos,   Moody,  James    Qilberl, 
John  Gone,  Luke  Mead,  Nathaniel  Philips* 
Jos.    Norton,   Samuel   Norton,   John    Ran- 
some,  Thomas  Brookes,  Samuel  Phillips,  Joi. 
Soamell,  Wm.  Saodall  the  elder,  John  Maisb- 
ment  the  younger,  Luke  MaisBment  the  eider* 
John  Maishment,  W.  Sendell,  James  Burleigh, 
William  Harden,  Samuel  Field,  John  Bowles. 
Robert  Ranger,  Thomas  Lanbam,  John  Ri- 
chardson, William  Spender,  Heory  Obourne, 
John  Penny,  Richard  Pitman,  William  Nil* 
book,  James  Davis^  Jos.  Gilbert,  James  Gough* 
Jamea  Wire,  John  Gilbert,  John  Steevens,  re- 
spectively, each  and  every  of  them  then  and 
there  having  a  right  to  vote  at  and  in  the  ele^ 
tioo  of  burgesses  to  serve  for  the  same  borough 
in  the  parliament  of  this   kingdom,  another 
large  sum  of  money  ^to  wit,)  the  sum  of  fivtt 
guineas  of  like  lawful  money,  as  a  bribe  and 
reward  to  engage,  corrupt,  and   procfire  the  . 
said  several  last-mentioned  persons  respectively 
to  give  their  respective  votes  at  and  in  the  theo 
next  election  of  burgesses  to  serve  in  parliament 
for  the  same  borough,  for  him  the  said  Richard 
Smith,  in  order  that  be  the  said  Richard  Smith 
might  be  elected   and  returned  a  burgess  to 
serve  for  the  said  borongh,  at  the  then  next 
election  of  Iwrgesses  to  serve  In  the  parliament 
of  this  kingdom,  to  the  great  obstruction  oft 
free,  indifferent,  and  unbiassed  election  of  bur- 
gesses to  serve  in  parliament  for  the  same  bor 
rough,  in  vnlation  and  subversioo  of  the  con- 
stitutiop  of  this  kingdom,  and  of  the  libertien 
and  privileges  of  the  subiecu  thereof,  to  tht 
evil  and  pernicious  example  of  all  others  in  the 
like  case  offendin|f,  and  against  the  Macii  <|f 
our  said  lord  ihekmg,  bis  crown  and  qignitys 
and  the  said  Attorney  General  of  our  said  lord 
the  king,  for  our  said  lord  the  king,  giveth  thft 
court   here  further  to  understand  and  be  in- 
formed, that  the  Said  Richard  Smiih,  being 
such  person  as  aforesaid,  and  ^gaio  onUwfollf 
and  wickedly  intending,  aa  far  as  in  him  lay, 
to  iolerrnpt  and  prevent  the  free  and  indilfinreni 
election  of  burgesses  to  servo  fbr  the  said  bo- 
roggb  of  Hindon  in  the  pmliament  of  tbit 
kingdom,  and  hy.illeg^  ^  Aocnipt  means  to 
procure  himself  to  be  elected  and  re|ttrned  to 
serve  as  a  borgess.foi  the  smd  borongh  in  the 
parliament  of  this  kingdom,  he  the  said  Richard 
Smith,  on  the  lOthday  of  Ootofasr,  in  the  14tl| 
year  aibresaid,  at  the  borough  of  Hindoo  albra* 
said,  in  tbo  said  county  of  Wilte,  uolafrlully« 
wickadly,  ofld  coivaftfy  did  iond,.  an ' 
to  bo  1^  to  ^e»:Qthcr  ^ 
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namely,  Thomas  More,  Charles  Simploo,  John 
Paid  win,  Jeremiah  Lucas,  Rohert  Tvley,  Tho- 
mas Farrell,  Jos.  Norten,  Joseph  Kirk,  John 
Edwanis,  William  Steuhens,  John  Maishmeni, 
John  Larkham,  Reoalder  Bowles,  Jua.  Cholsey 
the  younger,  John  Davies  the  elder,  Richard 
Erwuod,  William  CheYerall,  Samuel  Daw, 
Thomas  Harden,  James  £4! wards,  Jos.  Choliiey 
the  elder,  t*h«tma8  Spencer,  James  Smart,  John 
Randall,  Edward  Ranker,  John  Dewy,  Luke 
Beckett,  Philip  Beckeit,  Henry  Dukes,  Ed- 
ward Beckett,  Isaac  Moody,  William  Hacker, 
'John  Bishop,  Edward  Hollowday,  Gwtf^ 
Spender  the  younger,  John  Cheverall,  John 
Diikea  the  elder,   John  Dukes,  the  younger, 

•  R«>l>ert  Wyer,  Moses  Weeks,  George  Dukes, 
George  Hay  ward,  Edward  Trewlock,  Mathew 
DaviM,  Phdi|>  Beckett  the  younger,  Henry  Jer* 
reic,  John  Davis  the  younger,  William  Day, 
Samuel  Collier,  Walter  Percy,  Edwiut)  Sher- 

-gold.  Benjamin  Beckptt,  Edward  White, John 

•  il<Hiper  the  elder,  Samuel  Farthing,  John 
Ilu<>|)er  the  younger,  William  Newton  the 
elder,  William*  Newton  ihe  younger,  James 
Percy,  Hedry  Hotf  the  elder,  Henry  Huff  the 
younger,  Benjamin  Cholsey  the  younger,  John 
Belt,  George  8)iender  the  elder,  James  Ander- 
son the*  younger,  William  Lambe,  Jos.  Lamhe, 
Edttard  While,  Robert  Wyer,  Matliew  White 
the  younger,  Maihew  Steevens,  William  W hite, 
Richard  Ingrain,  Francis  Ranifer,  William 
Percy,  EIiiim  Piitman,  William  Cufle  the  elder, 
Mai  hew  Whyte  the  elder,  WilHam  Sieevens, 
George  Stt^vens,  John  Sieevens  the^lder, 
James  Sieeven^,  John  Sleevens  the  younger, 
John  Wyer,  Benjamm  Cholsey  the  elder,  Wil- 
liam Ranger,  Francis  Cheverall,  Charles  Wyer, 
James  Wyer,  John  Whyte,  William  Wyer, 
James  Ander8i»ii  the  elder,  John  Beckeit,  Tho- 
mas Wyer,  Luke  Beckett  the  ehler,  Roger 
•Spender,  Robert  Day,  William  CuflTe  the 
younger,  Elias  Steeveos,  James  Sieevens,  Wil- 
liam Gilham,  Henry  Savage,  Jarvis  Gilbert, 
Thomas  Percy,'  John  Kanger,  Edward  Percy, 
William  Peicy  the  younger,  Robert  Gilbert, 
William  Dukes,  Thomas  Dukes,  Rctger  Nor- 
ton, Joseph  Moody,  James  Gilbert,  Jul  in  Gane, 
Xtike  Mead,  Nathaniel  Philips,  Joseph  Norton, 
Samuel  Nort'in,  John  Raiisiunie,  Thomas 
Brookes,  Samuel  Philijis,  Joseph  Scamtll,Wil- 
iiam  Sandall  the  elder,  Luke  Maishinent  the 
younger,  Luke  Maishinent  the  elder,  John 
Maishment,  William  Sendle,  James  Burleigh, 
IVilliaiii  Harden,  Saiuuel  Field,  John  Bowles, 
Rohert  Ranger,  Thomas  Lanham,  John  Ri- 
chardson,  WiUi^^m  Spender,  Henry  Ohoiirne, 
John  Penny,  RichartI  Piitman,  Willmm  Nes- 
liiek,  jikmea  Dafis,  Joseph  Gilbert,  James 
Gough,  James  Wire,  John  Gilbert,  and  John 
Hteet  ens,  respeeti?  ety ,  eachnn^  every  of  them 
then  and  there  having  a  right  to  vote  at  and  in 
Ihe  election  ot  burgesses  to  Serve  In  parliament 
Ibr  the  same  boroiigh,  a  large  euro  of  money 

£»  wit)  five  guineas  of  lawful  money  of  Great 
ritain,  as  a  nribe  and  reward  to  engage,  coi^ 
yupt,  and  pnocore  the  sai4  several  persons  laat 
4bof »i«Mi4^'h«f Jog  t  .light  to  ? ote  as  #Mi- 


said,  respectively  to  give  their  respective  vstss 
in  the  then  next  election  of  hvrgesees  to  serve 
(or  the  said  borough  in  the  parlianaeiit  of  this 
Jtingdem,  for  the  said  Riehard  Smitb,  w  order 
that  he  the  said  Richard  Smith  nsigbt  be  elected 
and*  returned  a  burgess  to  serve  for  the  said  bo- 
rough in  the  then  neit  parliament  of  ibia  kiag- 
doro,  to  the  great  obstruction  and  hindmoce  sf 
a  free,  indifferent,  and  unbiassed  electimi  sf 
burgesses  to  serve  in  parliament  for  the  asid 
borough,  in  vin1atM>n  and  subversiiHi  of  the 
constitution  of  this  kingdom,  and  of  the  bbertisi 
and  privileges  of  the  subjects  thereof,  to  the 
evil  and  pernicious  example  of  all  otbers  in  the 
like  case  offending,  and  against  the  pence  «f 
our  said  lord  the  king,  his  crown  and  dignity." 

At  the  same  time,  he  filed  a  like  loformatisa, 
mntatit  mutandii^  against  each  of  tie  otben, 
whom  the  House  of  Commons  bad  ordered  bin 
to  prosecute. 


I 


In  Hilary  term»  16  Geo.  5,  the  Delendsnb     I 
pleaded  Not  Guilty,  and  thereupon  nracs  weie 
joined. 

PaOCEBDIKGS  ON  THB  TrIAX.    OF   THI 

Information  against  Richaeo 
Smith,  ssq. 

Counsei/or  the  CroA?fi.— Mr.  Serj.  Grose,* 
Mr.  Serj.  Ueath,f  Mr.  Popham,  Blr.  Monii, 
Mr.  Moysey,  Mr.  Buller  % 

Countel/or  tkB  Defendajit, — ^Mr.  Seij.  JDavy, 
Mr.  Mansfield,§  Mr.  Batl.  | 

Mr.    Buller    opened  the  InformntioB,  sad     I 
then  Mr.  S«frjeant  Grose  stated  the  tacts  npoa      | 
which  the  charge  agsinst  the  defendant  was 
founded,  and  then  proceeded  lo  cjcamine  the 
witnesses. 

Mr.  White  sworn. 

Here  is  a  copy  of  the  original  vrrit  Ibr  tbe 
elect  ion,  and  uf  the  return,  and  also  the  cnpy 
of  an  ancient  return  in  1716,  (putiiog  thtria 
into  court.) 

Counsel  for  the  Defendant.  We  ndmit  itts 
be  an  ancient  borough. 

^         Mr.  Salmon  aworo. 
This  precept  was  made  out  by  my  father  si 
under  sheriff;  it  is  his  hand- writing. 

Mr.  Thomoi  ^oyes  sworn. 
This  precept  was. deli vere«l  to  mo  ;    I  dcfip" 
verad  it  to  Mr.  Stdt,  the  bailiff  of  biados. 

Mr.  Jamet  Still  sworn. 
Examined  by  Btr.  Morris. 
I  was  returning  officer  Ibr  the  bnioagh  sf 
Hindoo. 

•  Afterwards  a  judge  of  B.  R. 
t  At  this  time  (Jan.  1814)  one.oftbcjtnliosB 
ofC.B. 
t  Afterwards  a  judge  firat  of  B..R.  nndlhcft 

i  Al'lUi  tine  (1814)  C  J.  oCC»  ^ 
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Do  yoa  remember  who  were  candidates  at 
that  eleotioD? — J  amen  Calthoqie,  eiM|.  was  no- 
wiuaied  by  four  ot  tbe  eleotow ;  be  was  not 
present ;  Richard  Becklord,  eM|.  was  present ; 
KichanI  feimitb,  esq.  aud  Tbomas  Brand  Hul* 
lis,  esq.  were  tbe  candidates ;  tbii^  is  tbe  ort|f  ioal 
poll  txiken  under ,  my  inspectiooi  and  aign^  by 
me.    (it  is  put  into  court.) 

.    FrancU  Meade.Bwooi, 
Examined  by  Mr.  Pophum* 

Where  do  you  lite  P—  A t  H  indoo. 

Are  you  a  voter  tor  Hiodon?-^ Yes,  ever  siDce 
1  bate  been  of  age. 

Do  you  know  capt.  Nairn  and  paraoo  Naini  ? 
—1  do. 

Do  you  remember  their  combg  to  yoa  at 
Any  time? — Yes^  m  January,  1773,  at  Mr. 
Lucas's,  who  keeps  tbe  George,  a  public  house. 

What  did  the^  say  to  you?— Capt.  Nairn 
aeut  for  roe  and  tire  or  six  more,  and  told  ua  be 
had  a  gentleman  to  recommend  to  us^ 

For  what :' — To  be  a  ihember  for  the  town ; 
that  was  what  we  took  it  to  be. 

Mr.  Serj.  Davj^,  Don't  say  what  yon  took 
ii  to  be ;  teH  the  Court  what  he  said.— il.  He 
said  he  bad  a  gentleman  to  recommend  to  us  of 
M  Isrge  extent  of  fortune ;  that  he  would  not 
have  him  flung  for  lu,0U0/.  he  would  not  ba?e 
hiui  flung  lor  the  Indies. 

Who  were  in  the  room? — William  Lucas, 
John  Beckett,  Thomaa  iioweil,  myself,  and 
John  tiart ;  W  illiam  Pen ny  came  in  at  •  erwards. 

Mr.  8erj.  Davy.  Was  capt.  Nairn  there  ?•— 
^  Ye»,  aud  parbun-Naim. 

Mr.  Fopham.  Then  it  was  that  capt  Nairn 
said  he  Uau  agentleman  to  recommend  to  you  ? 

Dtd  he  say  ibr  what? — fie  said^.To  be  a 
member  tor  the  borough. 

W  list  did  he  nay  of  this  gentleuian  that  he 
neaut  to  recommend  to  you?— He  ssid  Ue 
would  lay  down  3,000/.  one  thou»aod  in  a  small 
trifle  01  time,  one  thoosanu  at  the  next  fall  of 
the  year,  andoue  thousand  just  before  theelec- 
tiou,  and  he  would  not  stand  for  3,  4,  or  500, 
over  and  above  the  3,000. 

Was  the  propiiaal  uffreeabie  to  tbe  people 
that  were  pre^eut?— Yes,  Uiey  liked  it  very 
welU  M^  had  a  hoitleor  two  ot  shrub  tcigeiber, 
snd  some  of  the  people  iu  tbe  room  were  talk- 
ing about  captain  Gold  of  Shaftesbury  ;*  we 
said  we  would  be  higher  than  them,  it  should 
be  general  Gold. 

*  See  the  Case  of  this  Borough  is  tol.  3 
sf  Mr.  Douglas's  Election  Beports,  Case  194 
snil  the  Supplement  to  it  in  vol.  4  of  tbe  same 
work.  For  more  concerning. bribery,  t|ee  Mr. 
Douglas's  Nute  (B  )  to  tbe  Cnse  of  Saint  Ives 
in  vol.  3.  In  D»diiigton's. Diary,  tlie  portrait 
ilrawo  by  an  eminent  practitioner  of  corruption 
and  venality,  lu  poliaiieil  *  Uit<h  Lite,'  and  the 
Isngija^e  applied  by  him  to  corruption  and  ve- 
Aality  .4n  .musducated  *  Low  JLite'  .are  >very 
^trdtingi  snd  oer^mly  j)ot|e»  Jmmiiiitiog. 


Mr.  Seij.  Dasy.  Who  said  that?— I  cannot 
recollect  which  of  the  company ;  we  drank 
general  Gobi's  health ;  then  capt.  Nairn  said. 
He  is  a  brave  general ;  be  baa  faced  tbe  month 
of  many  a  cannon.  Theeompany  asked  capt. 
Nairn,  in  what  manner  and  how  the  money  was 
to  be  let  go?  he  said,  Once  in  a  fortnight  or 
thereabouts  be  would  send  somebody,  or  sonie«  * 
thing  of  that  kind. 

Waa  there  any  thing  more  passed  at  this 
time?—  1  do  not  recollect  that  there  wae. 

What  was  the  next  thing  yon  know  of  tbic 
busineMS  ?— One  Francis  Ward,  esq.  coming 
down  from  L<^ndon,  thai  was  some  time  in 
February,  1  thiuk,  about  the  9th,  he  cams 
down  to  Hindon ;  there  was  another  gentleman 
along  with  him  and  his  lady  ;  I  saw  him  at 
Lneaa's,  tbe  George. 

Who  waa  with  yon  ?*^ohn  Beckett  and  ths 
reat  I  nominated  iM-fore. 

All  the  same  people  as  before?— Yes,  to  tbs  ' 
best  of  my  knowledge. 

William  Lucas.  John  Beckett,  Thonws 
Howell,  yourself,  John  Hart  and  WilKam  Pen- 
ny?^ Yes. 

What  did  Mr.  Wtrd  say  to  yon  ?'-.Tbat  he 
was  come  in  behalf  of  capt.  Nairn,  or  faii 
frieud ;  and  h^  had  brought  down  some  bsnk 
notes  which  be  wanted  to  get  changed ;  he  and 
Mr.  Hart  went  to  Shaftesbury  to  change  tbemi 
and  he  gave  10s.  in  the  100/.  to  get  them 
changed. 

Did  he  say  what  he  brought  these  bank  nolef 
for  ? — On  behalf  of  capt.  Nairn  «nd  his  friend. 

What  did  they  do  with  them?— Tbey  went 
to  Mere  to  change  them :  they  could  not  gel 
them  ail  changed  there ;  they  changed  soms 
at  Shal^esbury :  Thomas  Howell  snd  1  went  to 
Shaftesbury  ;  I  went  there  to  assist  in  getting 
the  notes  changed,  which  they  could  not  get 
changed  at  Mere. 

Where  was  Beckett  at  this  time?r-He  staid 
at  home  to  draw  notes  of  hsnd,  the  notes  were 
for  twenty  gumeas ;  tliere  were  four  in  each 
note. 

How  many  people  were  to  sign  these  notes? 
—Four.  » 

Was  this  settled  before  you  went  out? — 
Yes,  tor  Beckett  to  draw  the  notes,  that  was 
settled. 

And  he  was  to  draw  them  as  twenty  guinea 
notes?-  Yesi. 

Where  did  you  go  after  your  return  ? — We 
went  to  Lucas's  that  night ;  that  was  the 
Thursday  night ;  it  was  Wednesday  night  we 
saw  Ward  tirst ;  it  was  Tliursdsy  we  went  to 
Shaftesbury;  we  came  home  together- upon 
Thursday  night  from  Shaftesbury. 

Did  you  settle  any  thing  at  Lucas's  that 
night  after  your  return  from  Shaftesbury  ? — I 
packed  up  tbe  money  in  papers,  flf  e  guineas 
in  a  paper. 

What  did  you  determme  to  do  with  it? — To 
give  it  sway  to  tlie  borough -men,  as  fiir  as  I 
know. 

What  was  in  fact  done  with  it?— It  wMOur- 
lied  to  s  little  cottage^ooseby  Ward. 
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W«t«ha<8etlM«»Laflu*t40O,tlMlyira  vrert 
fi»ieo  there  ?-«- Yet. 
WhoM  houM  WM  tut  Mtlage-hower— 

When  WW  k  ytm  were  to  go  to  C^rgo 
Hayword'e  ?— The  ocjil  ^y,  the  Friday  niitbty 
the  voleeiiieii  oanie  there  aod  received  the  five 
I^UMieaeafaeQe  f  I  soppofe  it  was  moaey,  they 
took  the  parcels  1  saw  made-up  at  Lucas's. 

Was  it  a  pretty  Issge  aweinbly  at  Hay  ward's? 
—Yes,  a  good  many  were  there. 

Was  he  to  receire  any  tbiBg'?-«-He  had  a 
goiaea  for  the  rent  of  the  rsona. 

How  many  people  might  he  there  that  night? 
*-^x  or  sefeo  ooore  I  suppose. 

Do  yott  reooUeot  any  persoM  going  im  r-« 
Yes. 

Name  any  that  you  reeolleet?*^!  Would 
rather  go  hy  the  copy  of  the  poll. 

John  Norton ;  was  he  one  N^  won't  tay 
ibat  all  1  shall  aomteate  took  the  money  at 
Cior^e  Hay  ward's;  soma  toolkit  at  Lucas's 
irpou  Sunday. 

You  reiDHuher  being  at  Hay  ward's  at  this 
lime?— Yes. 

Wh<^  did  yoo  see  there  P— ^1  oannot  reooUect 
M  the  persons  that  were  there. 
'  I  donH  mean  yoo  should  recolleet  all  the 
|ieieons;  I  ask  you  now  simply  who  you  saw 
there  ?— A  vast  many  of  the  roters ;  Mr.  Ward, 
Mr.  Hart,  and  John  Beckett  the  haker. 

Now  is  John  BeckeU  a  roterP— Yes,  and  so 
was  Mr.  Hart. 

Who  was  there  besides  P— Mr.  Hart^  wife. 

Mention  only  the  voters ;  who  did  you  see 
there  besides? — There  and  at  Leeaa's,  1  could 
nominate  aome. 

Recollect  as  well  «8  you  can  at  Hay  ward's  P 
—I  cannot  separately. 

Were  the  same  people  at  Lncaa's  that  were 
at  Hay  ward's  ?—- Some  were. 

AAer  you  had  done  at  Hay  ward's,  yon  went 
to  Lucas's  the  next  nis^ht  P-— Yes. 

And  the  same  kind  of  business  was  carried 
^n  at  Lucas's P — Just  the  same. 

If  1  understand  yoo,  there  is  a  little  confu- 
sion in  your  mind,  about  whether  they-  wer6  at 
Hsywhrd's  or  Lucas's;  but  you  say  you  can 
name  some  that  were  at  one  or  the  other  places, 
but  you  are  not  certain  which  P-i^I  can  nomi«* 
Mite  pretty  nigh  aa  hundred  voters  that  were  at 
both  places. 

I  see  your  anxiety  is  about  recollectiog  all  of 
them  ;  that  is  not  material :  now  name  those 
that  yon  are  sure  of  that  were  either  at  Hay- 
ward's  or  Lucas's P — Joseph  Norton,  Joseph 
Culfe,  John  Edwards  labourer,  John  Mash- 
man,  John  Latkham,  Renolder  Bowles,  Joseph 
Cholsey  jnnior,  John  Davis  senior,  Riebard 
fiarwotfd,  Samuel  Daw,  Thomac  Harding, 
James  £dw«rds,  Joseph  Gholsey  senior,  The* 
mas  Spencer,  William  Scammel  etherwiae 
Target,  John  Dewey,  Luke  Beckett,  Philip 
beckctt,  ]&lward  Beckefc,  Riohanl  Pitman^ 
John  Bishop,  Edward  Halliday,  James  Oil* 
beit  I  but  1  iielieve  he  was  notpalM :  John 
Chiverelli  John  J>tthes  joaior,  Robert  Wyer, 


Moeea  Weeks,  Gcerge  Dukes,  Edward  Tbfick, 
Henry  Jerrard. 

Were  theae  several  persona  that  yo«  have 
naaned,  voiera  of  Hhidoe  at  this  tiaae  ? — They 
were. 

Did  you  see  them  either  at  Hayward'e  or  the 
Qeof)ge  next  evening  P—  •  Yes,  either  at  the  sos 
or  the  other  of  those  plaees. 

Can  you  aay  whether  you  saw  tboae  pefsoei 
yoo  have  named  either  ai  one  place  or  ikt 
other  P — What  1  learnt  so  ready  by,  was  bar- 
ing the  list  from  John  Beckett ;  he  kept  a  lot 
of  them  foer  in  each,  aa  they  wero  4rawa  np  ia 
thenaiea. 

Yon  left  off  I  belive  with  Henry  Jervard ; 
pi  on  to  name  same  more?—- John  Darii, 
junior,  Edward  White,  John  Hooper  scaiw, 
John  Hooper,  jnoior,  Henry  Uuffio  acttor, 
Henry  Huff  junior,  Benjamin  Cholaey  janiar, 
James  Wyer,  John  Belt,  George  Spender  te- 
nior,  William  Lamb,  Joseph  Lenb,  Rebrrt 
Wyer,  Matthew  Stevens,  Willian  Whiw, 
Richard  Ingram,  PMueis  Ranger,  WiUaa 
Fierey,  WiNiam  Coffe,  senior,  Matthew  White 
the  elder,  William  Stevens,  George  Steven^ 
John  Slovens  Hagg,  Jsmea  Steveiis  Hag;, 
John  Stevens  junior,  John  Wyer  the  sawyer, 
Benjamio  Cholsey,  WiNiam  Raogrer,  ThosM 
Stevens,  Francis  Chiverell^  Ghavice  Wyer, 
Jamea  Wyer. 

You  mentioned  James  Wyer  before  N^Tbcw 
are  two  $  one  is  a  ahoemaker,  the  other  a  b- 
boerer;  James  Anderson  senior,  Jebn  Beckett 
*  seevyer,*  Thomas  Wyer  a  aeerycr,  Luke 
Beckett  the  eider,  Roger  Splender,  Robert Dav, 
Robert  Taylor  otherwise  Small,  Janace  Sleveaf, 
EUoa  Stevens,  Isaac  Savage,  William  Gillhaia, 
Bdward  Pierey,  Thomas  Pierey,  WilfisM 
Dukes,  Roger  Norton,  Jamea  Gilbert,  Joba 
Gatte  jnnior,  John  Gone  senior  t  Jaoieo  El- 
wood's  wife  came  for  him ;  Nathaniel  Phiihp^ 
Joseph  Norton,  Samuel  Norton,  John  Raosom, 
Thomas  Brookes,!  Joseph  Seammell,  Wilbaai 
Saodet  the  elder  and  the  yotioger,  Lokt 
Marshmaa  senior. 

Was  the  other  there  P— I  am  not  eertaia  oalj 
to  one.  There  was  John  Marahnsaa  eeeiw, 
John  Marshman  junior,  William  HanNag  la- 
boorer,  Thomas  Field,  Sameel  FiaM,  Joba 
Bowles,  Obadiah  Ranger. 

Is  Obadiah  Ranger  called  hy  any  other 
imme  P^<4Sometimes  Ibey  call  htm  Robert. 

Wer6  those  persons  you  have  named  at  cither 
Hay  ward's  or  Lncaa'sP-'»-f  ea,  at  ooe  ar  eih« 
of  them,  or  both,  to  the  beat  of  mj  kaaw 
lei^. 

DM  tfciy  of  them  receive  the  moacT  f«-Thc 
money  was  nut  in  paper,  they  took  tlM 
elf  the  board. 


When  did  yea  wtt  ace  general 
fiindoB  P— 'May  he  about  a  week  or  a  1 
before  the  election. 

What  did  yon  do  after  this  hMMas  at  Hay- 
waid's  and  Locaa'aP-^We  had  a  bit  of  a  jear^ 
ney  to  London. 

f«eiftoriff« 
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Who  went  to  London  ?— I  went  along  wHh 
Mr.  Hart. 

H^w  long  afterwards?-— I  cannot  rigb^ 
reoolkct:  it  wm  tooe  tnnn  nftorwardii  we 
went  to  Mr.  Ward's,  at  Mo.  16,  in  Sberboriie- 
lane. 

What  wasyonr  converiatioa  with  Mr.  Ward? 
—Something  about  guineas  instead  of  poonds. 
Mr.  Hart  told  me  he  bad  orders  fron  the  town 
that  it  should  be  guineas  instead  of  poonds :  be 
gave  Mr.  ^ard  a  paper,  but  what  was  m  it,  I 
tlon't  know. 

What  did  Mr.  Ward  say  to  that  ?— He  said 
he  wonld  talk  with  the  priacipal  cbnoerning 
of  it.  ^  V 

Did  ho  say  any  thing  about  the  sum  f— 
Thst  it  should  be  3,000  guineas  instead  of 
pounds. 

^  Mr.  Sen.  Davy,   Was  the  sum  8,000  men- 
tioned ? — It  was  meant 

Did  you  see  any  thing  of  the  principal 
there  f — 1  did  not:  he  said  ba  would  Bpjriy  to 
the  plsce  of  meeting  over  Westminster- bridge, 
the  Gun  tarern  or  Gun  alehouse,  1  think. 
Wsrd  came,  the  principsl  did  not. 

Did  any  thing  msterial  happen  at  that  meet- 
ing ?-^No,  there  was  a  hstter  csme  to  or  to  ap* 
point  a  meeting  io  Scoilsnd-yard,  1  tbiok :  we 
trere  not  at  home  when  Ihe  letter  oamo ;  the 
next  morning  I  went  to  the  nlsee  'wlwre  this 
ffeatleman  was  to  meet  us,  and  met  Mr.  Brown 
in  the  Strand. 

Mr.  Brown  was  the  roan  that  eame  down 
with  Mr.  Ward  ?— Yes. 

Mr.  Serj.  Davy.  Is  every  gentlenwn  thst 
was  in  company  with  Mr.  WanI,  at  any  time, 
or  upon  any  occssion,  to  be  considered  as  an 
sigent  of  general  Smith  ? 

Mr.  Popham,  If  I  do  not  carry  it  to  Mr« 
Ward,  from  Mr.  Ward  up  to  oapt.  Nairn, 
and  from  capt.  Nairn  np  to  general  Smith,  I  do 
BOthing. 

Meade,  I  met  Mr.  Brov^n  in  King-street,  but 
I  never  met  Mr.  Ward  afterwards. 

Did  you  write  any  letter  to  capt.  Nairn  abont 
this  ?.-.Yes. 

Did  you  receive  any  answer  ?— Yes. 

[The  Letter  shewn  the  witness.] 

Meade,  This  is  the  letter  I  wrote,  this  is  the 
answer :  I  sm  certain  that  is  the  letter  by  the 
writing  at  the  bottom  of  it. 

[The  Letter  read.] 

"  Bunf'itreet,  St.  Jame$U,  March  1, 1774. 

** Dearer;    1  received  your  favour,  dated 

the  96th  instant,  and  am  very  mitch  surprized 

that  you,  or  sny  body  in  Hindoo,  should  doubt 

the  truth  of  what  I  formerly  told  you,  or  that  I 

wouldneglect  to  acquaint  them  immeidiately  of 

any  accident  or  any  intention  in  my  friend  to 

decline  oontinuing  in  Ibe  first  principle  in  which 

be  set  off.    You  may  be  assured,  and  I  desire 

you  will    let  the  rest  of  my  friends  know, 

that  be  scome  to  put  another  man's  shoe  on  bis 

foot,  or  let  another  man  put  his  on;  thst  be  is 

,  a4iuui'af  ttOBooraad  large  properly ,  and  net  a 
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If  my 


Tery  great  distance  from  Hmdoih 
agents,  as  you  call  tbcm,  did  not  give  you  a  sa-*- 
tisfactory  answer,  why  did  not  Mr.  Lucas,  as  I 
desired,  write  to  me  P  And  I  request  it  may-be 
BO,  that  1  may  know  the  wishes  of  the  town  | 
for  it  waa  their  interest  and'  welfare  I  had  at 
heart,  and  the  motive  of  my  interfering ;  and 
aball  be,  wliile  with  triflh  and  honour  I  can 
call  myself  their's  and  your  obedient  laithM 
irieod,  F.  NAnuf.'' 

Was  there  any  uneasiness  f i»  the  town  at 
this  time  P— Yes,  there  was. 

What  was  that  about  P— Because  Mr.  Nairo 
hsd  not  kept  bis  word  according  to  the  time 
that  be  promised,  because  he  did  not  advanot 
the  money  as  be  bad  promised. 

Was  that  the  second  payment  P^-Yea. 

About  what  time  was  tnat  uneasiness  in  the 
townP~-I  oannet  reooHoct  now,  it  was  soma 
time  in  the  winter. 

It  was  fortber  on  in  the  spring  tbsa  the  other 
paamges  you  have  been  speakiug  of  P-^ Yes* 

What  was  the  neat  thing  <dono?^-8ome  mo^ 
ney  to  be  given  away  at  Lucas's. 

When  was  that  to  be  P— It  was'On  !Baster« 
evev  1774. 

You  say  there  was  money  to  bo  given  mm/f 
at  Laoaa's?^— That  was  tbereport. 

Whom  did  yon  hear  it  from  P — All  the  peo- 
ple as  they  came  down  stairs  from  taking  tba 
money. 

W  hom  did  you  hear  it  from  before  the  money 
was  given  away  P-— Mr.  Lucas  ordered  me  to 
come-  and  glaae  a  window 'for  ham^before  they 
came,  to  get  the  room  fortbi*irrepeption. 

When  waa  ttiatP— The  Saturday  mmning, 
the  day  before  Easter. 

Do  you  know  any  tbhig  that  passed  vpen  ' 
Easter- eve  P— Parson  Nairn  said  to  me,  go 
roond  loall  those  people  w4io  bare  ootTsoeived 
the  first  eight  guineas,  tell  them  they  shall  all 
e»me  in  on  Monday  night  and  receive  ten  gui- 
neas each. 

Did  yo«  iorite  the  people?— Yes,  I  did  go 
round  with  a  lie  in  my  month  firom  a  parson  ; 
that  is  the  worst  hirk. 

What  was  this  money  for  P— 1  don't  koow^ 
without  it  WBS  ^r  election-work. 

What  did  parson  Nairn  say  it  was  for  P— -Ha 
did  not  tell  me  what  it  was  for,  to  my  know« 
ledge. 

Whst  pasaed  the  day  after  Easter- day  P-^ 
The  greater  part  of  the  people  came  to  receive 
tbeir  ten  guiofas  each. 

Abont  bow  rosoy  were  there,  fifty,  a  boa* 
dred,  or  twenty  P— Not  so  many,  1  went  up 
only  towards  the  conclusion:  on  Monday  night 
there  were  a  vart  numbecin  the  yardandrroaod 
the  house. 

But  you  cannot  tell  how  many  P— I  cannot 
tell  how  many  took  it. 

Did  you  go  op  into  the  room  P'-*1  went  o|^ 
into  the  room  on  Monday  ;  they  would  not  let 
some  of  the  people  liave  it  that  the  parson  sent 
me  to. 

Why.  weald  they  not  let  them  bare  itP-«- 
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BccftMe  Um  panon  nid  afterwards  tb«re  wai 
nose  for  them,  it  was  all  ^ooe. 

Had  the  reft  tbe  mooe^  t*So  far  as  I  know 
Ihey  had. 

When  was  it  that  yott  first  saw  gfeoeral Smith 
ttt  Hindoo  ?— 1  believe  about  a  week  before  tbe 
electioo. 

When  did  general  Smith  first  come  to  Hin* 
doo  f — I  was  not  at  home  when  he  oame. 

Who  did  he  come  with  when  you  saw  him  f 
— Paraon  Nairn  and  captain  Nairn: 

Were  yon  present  when  either  oi'tbem  talked 
of  general  Smith  ? — 1  did  not  hear  either  of 
them  mention  general  Smith's  name* 

Did  yon  see  them  canvassing  the  town  f— I 
saw  them  go  np  and  down  the  town :  I  did  not 
see  them  go  into  any  particular  boose,  except 
Lucas's,  where  they  quartered. 

Were  captain  Nairn  and  parMm  Nairn  with 
Ihem  f — Yes,  when  I  saw  them  walking  in  the 
street. 

What  name  was  general  Smith  generally 
known  by  in  Hindon  at  this  time  f — General 
Gold  they  used  to  call  him  before  he  came 
down. 

Did  tbe  name  continoe  after  he  came  down  ? 
— >Ooe  man,  Thomas  Brookes,  voted  for  bim 
v'pon  the  poll  by  the  name  of  general  Gold. 

Were  you  present  at  any  time  when  any 
talk  was  bad  in  the  presence  of  genersl  Smith, 
about  general  Gold? — Not  to  my  knowledge. 

Do  you  know  any  thing  about  Punch  danc- 
ing at  Hindon  ?— I  was  not  at  home. 

Crsss-examined  by  Mr.  Serjeant  Davy, 

So  when  you  went  to  Lucas's  to  glase  the 
window  on  Easter-Monday,  they  would  not  let 
the  men  have  the  money,  and  among  the 
rest  I  suppose  did  not  let  you  have  the  qnoney  ? 
—1  did  not  ask  for  it ;  1  did  not  intend  to  have 
it.  V 

Did  they  never  say  they  would  not  let  yon 
have  it  f— That  must  have  been  a  mistake 
upon  the  committee :  I  said  they  would  not  let 
those  people  have  it  the  parson  sent  me  after. 
:  So  it  was  a  mistake  when  the  committee 
wrote  it  down,  and  yon  swow  it,  '  that  they 
would  not  let  you  have  it,  and  it  was  a  damn'd 
roguish  trick  P^— That  was  John  Beckett  and 
them. 

So  they  made  a  mistake  in  thatP^Tbey 
might  as  well  make  a  misuke  in  that,  as  lo  csJI 
me  John  when  my  name  is  Francis. 

You  never  swore  before  the  committee  that 
they  would  not  Jet  you  have  the  money  ?— I 
cannot  recollect  that  I  did ;  not  myself  in  par- 
ticular. 

You  told  OS  just  now  they  would  not  let  the 
people  have  it  P««Tliat  was  one  and  all. 

I  ssk  you  whether  you  did  or  did  not  swesr 
before  the  committee  that  ihey  would  not  let 
you  have  tbe  money ;  and  therefore  you  said  it 
was  a  damn'd  piece  of  roguery,  and  you  would 
have  nothing  to  do  with  itP-^l  said  before  the 
committee  that  1  went  np  into  the  room,  and 
Thomas.  Spencer  said  tt  was  a  daoui'd  piece  of 
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roguery,  and  I  said  it  was  a  danso'd  piefe  of 
rt^ery  all  round,  and  I  would  have  oo  cooccra 
with  it, 

He«r  tbe  question  nut :  Did  yoo  swear  tias, 
*  that  there  was  an  excuse  at  that  time  that  they 
would  out  let  tlMise  wliu  had  ii«t  received  aav* 
have  it— They  would  not  let  me  have  it  V'— 
The  meaning  of  the  word  siirnifietl  tbe  whole. 

Did  yoH  swear  tbatP-^Tbere  might  be  a 
mistake  in  that. 

Did  you  or  not  swesr  it  P*-l  canned,  say  wm. 

You  gbzed  that  room  upon£aster-efe.'- 
Yes.. 

"  Then  on  Esster-Monday  you  went  into  tbe 
room  ?— Yes. 

You  said  towards  night.  Did  you  «evtb«« 
give  money  to  any  body  P—- No,  out  » hiit  I 
wss  present. 

Did  you  never  swear  you  went  into  tbe  rnae 
where  they  were  giving  money  to  the  voiiss. 
— Where  they  had  been  giving  onooej. 

Did  they  tlien  give  money  or  do? — ^N< 
then;  they  bad  hwa  giving,  and  sT^ve sane 
afterwanls ;  they  had  done  it  before,  and  b«ie 
since. 

Then  it  is  not  true  tbst  yoo  went  into  tke 
room  where  they  were  giving  money  f — Tkcj 
had  given  some. 

But  is  it  true  that  yoo  went  into  tbe  rsan 
where  they  were  giving  P — I  did  notacctbcn 
give  any  whilst  I  was  there. 

Consequently  you  cannot  tell  who  gmve  it,  «f 
yonr  own  knowledge  P<— No. 

You  cannot  tell,  of  your  own  knowledge 
whether  it  waa  given  at  all  P — No  farther  tbaa 
what  the  parson  told  me,  and  tbe  voters  told 
me  tbey  received  five  guineas  a-pieee. 

Consequently  'you  cannot  tell  muy  one  tbat 
received  it :  now  had  you  any  ODoney  at  thai 
time?— No. ' 

None  at  all  P— No. 

Neither  the  first  five  guineas  nor  the  secssd 
five  guineas  P-^No. 

How  came  you  not  to  have  it  P — Becaasel 
did  not  have  it,  that  was  the  reasons 

Why  did  not  you  bare  it  P — That  is  to  my- 
aelf. 

But  I  will  know ;  at  least  you  aball  swei 
something. — I  did  not  ssk  for  it. 

Nor  they  did  not  ofier  it  to  you  ? — No. 

And  why  was  that?— 1  cannot  tell. 

My  friend,  among  the  people  tbat  yon  have 
given  us  an  account  of  receiving  tbv  oionej,  1 
think  you  say  that  Matthew  White  junior  was 
not  there  f — Not  that  I  can  recollect  now. 

Richard  Pitman,  was  he  there? — He  was.  t9 
the  best  of  my  knowledge,  and  so  were  all  ibe 
rest. 

Why,  here  are  a  vast  number ;  yoo  stopped 
at  Ranger,  and  here,  are  thirteen  more  that  }oa 
swore  to  before  the  committee,  thirteen  all  to  a 
line. — I  cannot  recollect  them  all  again. 

What  lis^  did  you  swear  troni  theo  t — Them 
that  1  nominatecf  by  word  of  month. 

Yon  stop  now,  liojtli  by  memory  and  tbe  li^, 
at  Ranger,  and  omit  thirteen  naoMB  which  im- 
OMdiateiy  follow,  bssidet  aboot  twenty  i 
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If  f  itont  nooUeot  thm, 

dietn. 

]>on*t  joa  remember,  before  the  committee, 
UDOD  the  cross-exaiiiioation,  yoo  were  examio- 
od  touobing  the  buKiness  of*  the  malt-house, 
t.hoii9h  that  doei  not  concern  general  Smiih  ? 
— It  doee  ooL 

You  were  examined  touching  the  buaneaaof 
.«lie  iiuilt-hoa«er->-Ye« ;  but  1  doo*t  know  that 
1  bave  any  rigbt  to  answer  that  now,  as  I 
liave  gfot  an  order  to  attend  the  House  of  Com- 
nonn. 

I>id  you,  or  did  you  not,  say  that  you  never 
«aw  any  opraney  gi?en  at  the  malt^ipuse? — 
Yes,  I  did,  and  1  w^l  swear  it  again. 

Did  you  never  see  a  note  put  into  the  hole 
of  the  Dialt-hon9e? — J  never  did,  nor  1  never 
saw  the  hole  till  a  year  aAerwards. 

JDid.fiotypu  miy,  that  you  w,etewi  at  the 
xnalt-bau«e?-«-No9  it  was  at  a  house  Myoinuig 
.to  the  malt- boose. 

I  think  you, said  you  came  into  the  room  at 
liuca^'s  nner  the  money  had  been  given  ?— 
Afler  some  hsd  been  ^iven. 

Was  any  money  given  whjle  you  was  there 
mt  £aster  ? — Nqne  at  all :  there  was  none  given 
^hen  J  w;is  present. 

Were  you  present  at  the  malting  of  the  bar- 
gain about  selling  those  votes?— 1  was  there 
when  Nairn  made  the  proposal. 

Did  not  you. agree  to  it?— 1  did,  along  with 
the  rest  of  my  neighbours. 

You  were  one  of  the  parties  making  this  cor- 
rupt agreemenl.to  sell  tujs  borough  ?— 1  cannot 
help  it  now. 

Mr.  Popham,    He  repents  of  it. 
Mr.  Seg.  Dotty.    Then  you  are  a  sad,  re- 
penting miserable  sinner,  are  you?  You  made 
a  bargain  for  the  mone^  with  the  rest  pf  them. 
— il.  We  consented  to  it  all  of  us. 

William  Penny  sworn, 
examined  by  Mr.  Moysejf, 

You  lite  at  Hindon  ?— Yes. 

Do  you  recollect  hating  any  conversatioo 
with  captain  Nairn,  in  February  177S,  about 
the -election  f— Yes. 

What  day  was  it?— I  cannot  tell ;  I  believe 
it  wss  on  a  Thursday ;  the  captain  came  to  my 
house ;  be  shook  hands  with  me ;  he  nsked  me 
some  Questions ;  then  he  went  to  Lucas's,  and 
(Kot  Thamas  Howell  for  me  ;  he  sent  a  secoad 
time,  sod  then  I  went. 

Who  were  there  ?— Thomas  Howell,  John 
Hart,  Francis  Mead,  the  rev.  John  Nairn,  Wil- 
liam Luoas»aml  captain  Nairn. 

Wbst  passed  ? — Hedcsired  me  to  sit  down : 
then  captain  Nairn  said,  he  bad  a  particular 
friend  that  he  should  be  glad  to  present  to  the 
borough  of  Hindon,  and  he  wouM  not  have  him 
deceived,  not  for  the  Indies.  f 

What  passed  then?— Then  he  ssU,  his 
friend  should  produce  S,OQO/.a0d  that  he  would 
not  stand  for  ^00  or  900  beyond  the  3,000. 

Did  be  say  tbin^  more  ?— Yes,  that  one 
thousand  should  be  disposed  of  in  a  rery  littJe 


time,  but  he  must  go  to  London  iirst ;  then 
there  was  some  money  brought,  and  let  go,  at 
William  Lucas's,  at  the  George:  when  he 
spoke  these  words,  I  was  coming  from  him  ; 
he  desir^  me  to  stop  and  drink  a  glass  of  some- 
thing; he  ordered  a  bottle  of  shrub  to  be 
brought. 

Have  you  told  us  all  that  was  said  by  captain 
Nairn  bJbre  the  shrub  was  brought?— To  the 
best  of  my  remembrance. 

Have  you  told  us  all  he  said  about  the 
money  ?— One  thousand  was  to  be  let  go  imme- 
diately ;  one  thousand  at  the  fall ;  and  a  thou- 
sand about  a  week  or  a  fortnight  before  the 
election. 

Is  that  the  whole  he  said  about  the  money  f 
-Yes. 

What  was  said,  in  answer  to  this,  bv  aiw  of 
you?  did  tbey  refuse  it  or  accept  it r— They 
acceplcd  his  proposal. 

Was  any  thing  more  added  to  the  proposal, 
or  said  about  the  proposal,  before  tbe  shrub 
was  called  for?— Mot  that  I  recollect ;  as  soon 
as  the  shrub  was  called  for,  tbe  conversation 
about  the  money  dropped. 

Was  any  thing  more  said  about  the  electk>n  ? 
—Not  at  that  time. 

Did  you  hear  any  thing  more  said  by  Naim» 
who  was  to  be  their  candidate  ?- -The  caotaia 
said,  be  did  not  know  tbe  names  of  all  the 
voters  that  were  there  in  company  ;  he  desired 
his  brother,  the  rev.  Mr.  Nairn,  to  write  the 
names  down  of  those  that  were  present :  then 
1  drank  some  shrub  by  his  de!»ire  and  came 
away.  I  did  not  stay  till  the  meeting  was 
broke  up  ;  I  left  some  people  there. 

Did  you  drink  any  body's  health  there  ?— 
When  Lucas  brought  the  bottle  of  shrub,  Meade 
said.  Whose  health  shall  we  drink?  Lucas 
said,  Captain  Gold :  Moule's  answer  was.  He 
would  not  drink  captain  Gold ;  Then,  said 
Meade,  it  shall  be  general  Gold :  Yes,  said  tbe 
captain,  he  is  a  brave  feUow ;  he  has  fated  the 
mouth  of  many  a  cannon. 

Was  any  thing  more  said  about  captaui 
Gobi?— Not  that  1  heard;  1  left  both  the 
Naims  there,  and  the  rest  of  the  company. 

Do  you  know  Mr.  Ward  ?— I  did  soon  after 
I  came  from  Lucas's. 

About  how  long  aftsr  this  was  it  you  met  him 
at  the  Geoige?— I  was  in  company  with  him 
at  the  George  the  first  time  I  saw  him. 

How  long  after  what  you  have  been  speak- 
ing of  ?— >bout  three  weeks,  or  between  three 
and  four  weeks. 

Were  you  sent  for  there,  or  did  you  go  of 
your  own  sccord?— A  message  came  to, me 
that  a  Mr.  Ward  wanted  to  see  me ;  I  went  to 
the  George. 

Whom  dill  you  find  there? — This  Franois 
Ward,  as  be  told  me  his  name  was;  there 
were  more  people  there,  I  cannot  recollect 
every  one. 

BeooUeet  those  you  happen  to  rememberw— 
There  was  John  Hart  andThoous  Howell,  and 
Beckett  tbe  baker. 
How  many  might  there  be  in  AiMnberf  *-4l 
4L 
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^iiDot  tell ;  a  great  many  people  came  afler 
'  me. 

What  was  done  ? — ^There  was  some  moaey 
let  fifo,  I  beKeve. 

From  wbom  and  to  whom  did  the  money 
pass?— From  Francis  Ward. 

How  did  he  begin :  did  he  sav  for  what  por- 
pose  he  produced  the  money?--; He  said  he 
would  lend  five  guineas  to  any  oeishbour  of 
mine  that  was  a  voter  in  the  horougn  of  Hin- 
don. 

Was  that  upon  your  coming  into  the  room  ? 
-*It  was  some  time  after  I  was  in  that  room. 

What  might  Ward  say  to  you  as  soon  as  yoa 
came  in?-— He  asked  me  how  I  did. 

Yoa  never  saw  him  before,  I  beliere  ? — No, 
we  had  a  great  deal  of  discomrse. 

I  want  to  know  all  he  said  about  the  eledioo. 
—It  is  impossible  for  me  to  recollect. 

What,  did  he  say  he  would  lend  tome  money 
to  your  friends  ?— They  were  his  friends,  not 
mine :  he  polled  out  some  money. 

How  mnch  money  did  he  pull  out?— I 
cannot  tell;  there  were  some  in  papera,  and 
tome  loose. 

What  did  you  see  him  do  with  that  money  ? 
•-— He  delivered  it  to  those  who  signed  a  note. 

Were  there  a  great  many  of  thoae  present  ?— 


Did  you  see  a  |^reat  many  sign  the  notes  P— 
Yes. 

And  of  conrae  saw  a  great  many  recei? e  the 
money  ?— I  did. 

How  long  might  this  money  be  giving,  and 
Ihe  signing  notes  last  ?— It  might  end  at  about 
eight  in  the  evening. 

When  did  it  begmP — I  imagiae,  about  one 
o'cloek. 

At  what  time  was  it  yoa  went  there  ? — 
About  one  o'clock. 

Then  they  were  there  from  one  till  eight  P— 
Yes.  ^ 

And  giving  nsoney  all  that  time?— Yes,  aa 
fast  as  people  came;  bnt  they  came  in  very 
slow^ 

Was  any  thing  said  aboot  the  purpose  for 
which  that  money  was  given  P — No  more  than 
general  Gold's  h^th  wa»  drank  at  that  tine. 

I  suppose  whenever  they  delivered  any  mo- 
ney his  health  was  drank  P — Yes. 

There  must  have  been  a  good  aiany  receive 
the  money  that  day  P— Yes. 

This  was  at  the  George? — Yea. 

When  did  you  leave  them  ?— About  nine  or 
ten  o'clock  I  went  away. 

Did  ybtt  leave  Ward  there?— Yet. 

Ward  did  not  tell  you  who  he  was,  or  whom 
be  came  from,  did  he  ?— No. 

Yon  had  never  seen  him  before  P — ^No. 

When  did  you  see  him  again  P— I  have  not 
•een  Mr.  Ward  sbce,  to  mv  knowledge. 

Yoa  did  not  see  him  at  Hayward's  P->  No. 

This  was  in  February,  1773  P — Yes. 

Do  yoa  remember  any  thing  of  this  sort  in 
Easter,  1774  P— No. 

Do  you  recollect  seeing  parson  Nairn  abont 
£<ater,  l774N^fle  sent  for  me  up  to  John 
^Ctett'tattheSwaa. 


Did  yoa  go?— Yet,  to  be  sore,  u  hcioi 
for  roe. 

Whom  did  yoa  find  there P—-JsbB  Nain; 
he  was  by  himself  when  1  went  up  tuin ;  be 
asked  me  what  news  was  going  sbsut  tla  I 
town  ?  my  answer  was,  that  I  was  isibraeJ  I 
that  one  Jobber  Stevena,  a  batcher,  WIS  briif- 
ing  some  frieud  with  some  more  money:  itk 
Nairn  said,  to  the  best  of  my  remenonnce,! 
will  supply  the  poor  that  want  aome  nosey,  a  | 
a  very  little  time. 

What  did  you  say  to  that?— 1  saked  \m 
whether  his  friend  was  in  London  or  ii  thi 
country  P  He  told  me  he  could  not  ntiify  m 
then :  I  desired  him  to  write  a  letter  to  te  I 
friend;  1  said,  Yoor  friend,  if  he  be  at  bon^ 
it  18  but  a  day's  ride  to  go  there  sad  bek 
again. 

Did  you  understand  who  it  wutbeB?-4 
understood  it  waa  general  Smith;  thcaNurt  | 
aat  by  the  firt^icte,  and  aaid  m  a  necriw 
manner.  Aye,  yon  doo't  know,  it  is  oat  gmril 
Smith :  my  answer  was,  Then  the  refotd 
Charles  Humphries  has  told  use  a  tie. 

Did  any  thing  more  paas  about  moilGoU 
at  this  time  P— Not  that  I  can  recollect 

There  was  no  one  present  bat  yon  two,  «m 
there?— John  Beckett  and  Francis  Vnk 
came  in. 

Was  any  thing  more  said  aboot  tbe  efeetisi 
after  they  came  in  ? — Tbey  aaid,  Tbe  my 
was,  to  let  people  have  more  money. 

What  did  Naim  say  P— It  abookl  be  (hot 
very  soon;  but  he  must  go  to Londoo fint 

Did  he  mention  the  sum  that  was  to  bcdo- 
tributed  ?— Not  that  I  recollect. 

Wat  any  thing  more  said  about  tbe  aosej! 
—That  was  all  that  passed  then. 

Did  you  see  any  money  given  any  wbercci 
Easter  eve?*— No. 

Did  you  see  any  money  diatriboted  an  Ettler 
eve  P— No. 

Do  yon  know  of  any  other  occsawn  vba 
money  was  distributed  relative  lo  tbe  decttonf 
—1  never  knew  any  pass  bat  with  pepan* 

Do  you  know  of  any  money  pastiag  witel 
papers  ?— No. 

When  did  you  see  general  Smith  P— I  aeiff 
changed  a  word  with  him  in  my  life;  ptm* 
Naim  told  me  it  waa  general  Smith,  jaatMbif 
the  election  at  Hindoa. 

What  waa  he  doing  when  yoa  taw  bisf-^ 
Pkirson  Naim  came  aind  ahook  ma  by  the  faaaii 
and  tohl  me  that  waa  general  Smith. 

Who  wat  with  him  beudct  the  lev.  Jdii 
Nairn  P— A  vaat  many. 

Did  anv  body  apeak  to  you  abovt  bits  t 
that  time  besides  Joha  Nairn?— No. 

Did  you  aee  any  thing  of  PnnchP*-No. 

Can  you  recollect  anv  other  names  of  iN* 
that  were  present  at  tbe  time  of  tbe  aioaeT 
given  by  Mr.  Ward  ia  Pebruaiy,irr3M 
can  reufember,  Daniel  Lambert,  the  spotfc^ 
cary,  came,  aodTeceivcwl  five  guioess  for  kin' 
self  and  five  for  liia  fbther;  and  I  aaw  WiDitf 
Newton,  sen.  and  WilKam  Newloo,  jos.  n- 
oeiveit. 

Any  h^y  dte  ?— Not  that  I  otancoiicflt 
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Cron-enmiDed  by  Mr.  Mantfield, 

What  are  you  P— An  inoholder  commoiily 
called. 

You  are  one  of  tbe  nen  that  made  this  bar- 
gain ai  firtt  for  captain  Gold  ?— A  bargain  1 

Yea,  a  bamin.— 1  made  ne  bargain,  because 
Uwaejostwbat  Nairn  pieaied;  1  could  make 
BO  bargain. 

What  were  yoo  with  captain  Nairn  for  at 
Lucaa'a  when  tbe  captain  aentforypu?  what 
did  yon  do  there  ?-~-How  could  1  make  a  bar* 

giin  for  the  town  I  I  could  not  make  a  bargain 
r  myself. 

Then,  when  Nairn  proposed,  as  you  said,  to 
bave  a  friend  of  his  represent  the  borough,  and 
there  was  d,000/.  to  produce,  you  said  it  was 
Tery  wrong,  and  it  should  not  be,  1  suppose.-^ 
Yon  may  suppose  what  yon  please. 

But  was  it  so?-*-l  asked  them  that  were 
there  bow  they  liked  tbe  proposal ;  they  said, 
Vcnr  well. 

You  are  one  of  them?-^I  was  in  company 
ml  tbe  time. 

Were  yon  one  of  those  that  liked  it  ?— I  was 
ID  the  company  certainly. 

But  did  you  make  any  objection  ?-«Ilow 
oould  I. 

You  might  hare  said  you  did  not  like  it ; 
did  you  upon  your  oath  make  any  objeaion  ? 
«.-!  did  not  find  fauH. 

Upon  your  oath,  did  not  you  approve  of  it  as 
well  as  the  restP--!  asked  them  how  tbey 
liked  tbe  proposal ;  they  said,  Very  well. 

Did  yon  not  give  capuin  Nairn  to  under- 
•tand  that  you  liked  it  rery  well  ?— I  am  upon 
my  oath :  what  1  have  told  yon  is  truth  hi- 
therto. 

Then  you  did  not  giro  captain  Nairn  to  un- 
derstand that  you  approred  of  this  proposal  for 
the  3,000/.— No  fiirther  than  what  I  hare  told 
already. 

Yon  must  answer  yes  or  no ;  and  men  that 
will  not  answer  are  to  be  punished.  Upon  your 
oaih,  did  you  mean  that  captain  Nairn  should 
understand  that  vott  approved  of  tbe  proposal? 
— -I  cannot  say  farther  than  I  have. 

•  CmirU  Come,  Sir,  give  an  answer.— I  look- 
ed round,  and  said.  Gentlemen,  how  do  yon 
like  tbe  proposal  ?  And  tbey  said  they  liked  it 
terv  well :  I  did  not  say  1  misliked  it. 

But  what  I  ask  of  you  is,  whether  you  meant 
captain  Nairn  should  undersUnd  that  yoo  liked 
tbe  proposal?— I  made  no  objection  against  it, 
because  the  rest  of  the  company  were  agree- 
able to  it. 

Then  you  liked  tbe  proposal?-— T  made  no 
4>bjectioos  to  it. 

Did  you  like  it  ? — I  did  not  make  any  reply 
against  it  or  for  it. 

How  did  you  feel  yourself?  Did  you  like  it? 
—I  did  not  say. 

CourL  You  harve  given  verv  trifling  an- 
swers ;  if  you  don't  immediately  answer  the 
quisstion,  I  will  commit  you :  did  you  like  it, 
or  did  you  not  like  it?— Yes,  1  did. 

Yon  have  told  us  that  you  went  to  this  place; 


no  mention  was  made  who  tbe  person  wss,  for 
whom  this  d.OOO/.  was  to  be  distributed  ?— 
General  Smith's  health  was  drank. 

Was  general  Smith's  name  mentioned?— 
General  Gold. 

And  that  was  mentioned  after  captain  Nairn 
had  said  they  should  drink  captain  Gold  ?— 
Yes* 

After  Ibis,  yon  teU  us,  Ward  came  to  tb* 
George:  what  time  did  you  go  to  him?— It 
might  be  about  one  in  tbe  aftmoon. 

You  swore  before  the  committee,  that  it  was 
about  seven  or  eight  in  the  evening  when  Ward 
came.  Was  it  so?— It  might  be  seven  or 
eight  o'ckkck. 

Then  how  came  yen  to  say  it  was  one  ?— 
I  was  there  in  tbe  day  time ;  I  did  not  stay 
long  there. 

You  said,  *  The  first  time  I  went  to  him  was  , 
about  seven  or  eight  in  theeveniog :'  bow.  came 
yon  to  differ  in  your  accounts  ?  Which  is  the 
true  account,  or  is  neitlier  of  them  true?— It 
is  truth  what  I  have  spoke. 

It  candbt  be  all  truth,  becanse  they  are  dif- 
ferent stories :  what  time  di(d  you  go  to  Mr* 
Ward  ?— It  was  in  the  day  time. 

Did  you  go  to  him  once  or  twice  ?— Once.' 

What  did  you  mean  by  saying  just  now  yoil 
went  at  one  o'clock,  and  again  at  eight  r— 
1  was  with  him  twice  ^  it  was  all  in  one  after- 


Then  you  went  two  separate  times  to  him». 
didyou?— Yes. 

How  k)ng  did  yoa  stay  with  him  tbe  fir^t. 
time?— I  cannot  tell  rightly  how  long. 

How  came  yoanot  to  say,  when  yoo  were 
examined  before,  that  von  went  to  him  in  the 
day-time,  about  one  o'clock  ?— I  was  with  him 
about  one  o'clock,  and  t  was  with  hJm  at  seven, 
eight,  and  nine. 

Do  you  mean  that  yoa  staid*  with  him  from 
one  o'clock  to  seven  or  eight?— No. 

You  have  said.  Hart,  Howell,  and  Peckett 
were  there  ?-— Yes. 

Did  they  receive  money  ?— Not  that  I  saw. 

Are  you  sure  you  saw  LAmbert  receive  mo- 
ney, or  did  Lsmbert  tell  you  so  ?— I  saw  Lam- 
bert take  the  money,  and  I  saw  him  sign. . 

Danitl  Lambert  sworn. 
Examined  by  Mr.  Buller. 

What  are  yoo  ?— An  apothecary* 

Do  you  live  at  Hindoo  ?— Yes. 

Do  yott  know  Mr.  Ward  ?— I  taw  bii» 
once. 

When?— In  1773. 

What  part  of  the  year  ?— lo  Feb.  1773. 

Had  you  any  conversation  with  him  then  t 
—Yes. 

What  was  it  about?- --He  desired  to  know  ^ 
whether  I  was  a  voter ;  1  told  him  I  hoped  I 
was.  Be  asked  to  know  whether  I  would  re-^^ 
ceive  the  favour  or  not,  I  told  him  I  would.  I 
hope  it  will  not  criminate  myself,  my  receiving 
tbe  money  that  I  am  going  to  discover. 

Mr.  Serj.  Davy.  You  have  no  right  to  ask 
him  to  that.  - 


lunger,  Jatnet  Pierejt  Henry 
r,  Henry  fiuffe  the  yo«o|er, 
Isey  the  yoanger,   ioba  Bel, 
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Weeks,  Oeorve  Dnket,  Oeorffe  H^vtNird,  E4- 
ward  Trewlodc,  Matthew  DaTis,  PMip  Beckett 
the  youoffer,  Henr?  Jerrett,  Joko  DaTis  ike 
yoonger,  Wiiliani  Day,  Samoel  Collfer,  Wal- 
ter Piercy,  Edward  Sber^ld,  Benjann 
Beckett,  Edward  White,  Joho  Boopcr  tke 
elder,  SaiDoel  Farthing,  John  Hooner  Ike 
YOonger,  William  New^  the^lder,  Wilka 
Newton  the  younger, 
Hufle  the  elder,  " 
Benjamin  Cholsey  tbe  yoonger, 
George  Spender  the  elder,  James  Anderaoo  tke 
yonnger,  William  Lambe,  Jos.  Lambe,  E4- 
ward  White,  Robert  Wyer,  Matthew  Wkytt 
the  younger,  Matthew  Stefevens,  William 
While,  Richard  lorram,  Fraoeia  RaBfrtr,  WO- 
Ham  Percy,  EHasPiimao,  WdHam  C»ff  ika 
elder,  Matthew  Whyte  the  oMer,  Wittbm 
Steevens,  George  Steerens,  Jolm  Steerens  Ikl 
elder,  James  Steerens,  John  Steeveoa  iht 
younger,  John  Wyer,  Benjamin  Cholsey  tke 
elder,  William  Ranger,  Fraads  Ckiverall^ 
Charles  Wyer,  James  Wyer,  John  Whitei 
William  Wyer,  James  Anderson  Ihe  eMnv 
John  Beckett,  Thomas  Wyer,  Lake  Beekcil 
the  elder,  Roger  8p(ehder,  Robert  Dmy,  Wil- 
liam GuflTthe  younger,  filias  Stevens,  James 
Steetens,  William  Gilham,  Henry  SaTage, 
Jarfis  Gilbert,  Thomas  Percy,  John  Raufcr, 
Edward  Percy,  William  Percy  the  younger, 
Robert '  Gilbert,  William  Diikes,  Thomas 
Dukes,  Roger  Norton,  Joseph  MocNdy,  Jaascs 
Gilbert,  John  Gane,  Luke  Mead,  NathaMl 
Philips,  Joseph  Norton,  Samuel  Norton,  John 
Randsome^  Thomas  Brookes,  Samuel  PkiKpa^ 
Joseph  Scamel,  William  SandaU  the  elder, 
Loke  Maisbment  the  younger,  Luke  Maiak- 
ment  the  ekier,  John  Mamhment,  William 
Sendle,  James  Bnrleigh,  William  Harden,  Sa- 
muel Field,  John  Bowles,  Robert  Ranger, 
Thomas  Laoharo,  John  Richardson,  William 

Sender,  Henry  Oboume,  John  Penny,  Ri- 
ard  Pittman,  William  Nisbeck,  James  Da- 
vis, Joseph  Gilbert,  James  Gough,  Jameo 
Wire,  John  Gilbert,  and  John  Steevens,  re- 
spectively, each  and  ererv  of  them,  then  and 
there,  and  until  and  at  the  time  of  the  sasd 
election  so  had  and  made  as  aforesaid,  cknoDing 
a  right  to  vote  in  the  election  of  burgisaas  to 
aerve  for  the  said  borough  in  the  parliament  of 
this  kingdom,  a  large  sum  of  money,  to  wit, 
the  sum  of  ftve  gnineas,  of  like  lawful  nsoney, 
as  a  bribe  and  reward  to  engage,  corrupt,  and 
procure  the  said  several  { 
light  to  v^e  as  aforesaid 
their  respective  votes  at  \ ' 
gesses  to  serve  in  porlisment  for  the  i 
rough,  for  bim  the  said  Richard  Smith,  in  er> 
der  that  he  tbe  said  Richard  Smith  migkt  bn 
elected  and  returned  n  buigess  to  serve  for  ik» 
nid  borough  in  the  said  then  next  parliMDent 
of  this  kingdom,  to  the  great  obatrueiion  nnd 
hindrance  of  a  free,  quieti  and  indMersnt  elee- 
tion  of  burgesses  to  serve  in  parliamsnt  fiw  tkn 
same  borough,  m  violation  and  mikvsrsion  ef 
the  consliiaiion  of  this  kingdom,  and  ef  tke  U* 
hotiea  mid  ^ilegas  oCilie  snlpjeom  thmnoi;  m 


ing  a  right  to  vote  in  the  dection  of  bnrg4 
-  to  serve  for  tbe  same  borough  in  the  parliament 
-of  this  kingdom,  a  large  sum  of  money,  to  wit, 
•Ike  sum  of  five  guineas  of  like  lawful  money, 
as  a  bribe  and  reward  to  engage,  corrupt,  and 
procure  the  said  aeveral  last- mentioned  per- 
nons  respectively  to^ve  their  respective  votes 
in'  the  election  of  burgesses,  to  serve  as  bur- 
gesses for  the  same  borough  in  tbe  said  then 
next  parliament  of  this  kingdom,  for  him  tbe 
naid  Richard  Smith,  in  order  that  he  the  said 
flichard  Smith  might  be  elected  and  returned 
«  burgess  to  serve  for  the  said  borough  in  the 
■aid  then  next  parliament  of  this  kingdom ;  by 
means  whereof  the  said  several  persons  last 
nbove-named,  who  had  such  right  to  vote  as 
aforesaid,  were  respectively  tea[^>ted,  Oorrupt- 
cd,  and  procorsd  to' give,  and  did  give  their 
votes  at  and  in  the  aaid  election  so  had  and 
made  as  aforesaid,  fn  the  aaid  Richard  Smith, 
ibr  the  purpose  nforesaid ;  that  is  to  say,  at  the 
borouffh  of^Hindon  aforesaid,  in  the  aaid  county 
of  Wilts,  to  the  greet  obstructmn  and  hindrance 
of  a  free,  quiet,  indifferent,  and  unbiassed  elec- 
tion of  bnigesses  to  serve  in  parliament  for  the 
same  borough,  in  vioUtkm  and  subversion  of 
the  constitution  of  this  kingdom,  and  of  tke  li- 
berties and  privileges  of  the  subjects  thereof,  to 
the  evil  and  pernicious  example  of  all  others  in 
Ihe  like  case  offending,  and  against  the  peace 
•f  our  said  lord  tlie  king,  his  crown  and  dig- 
nity :  and  the  said  Attorney  G^nerat  of  our 
said  lord  the  king,  for  our  said  lord  the  king, 

E'vas  the  court  here  further  to  understand  and 
informed,  that  Ihe  said  Richard  l^ith,  well 
knowing  tbe  premises,  but  being  such  person 
ns  aforesaid,  and  again  unlawfully,  wickedly, 
nnd  corruptly  intending,  as  much  as  in  him  the 
naid  Richard  Smith  lay,  to  interrupt  and  nre- 
Tont  the  free  and  indifferent  election  of  bur- 
gesses to  serve  as  burgesses  mr  the  same  bo- 
rough in  the  narliameot  of  this  kingdom,  and 
by  illeeal  and  corrupt  means  to  procure  him- 
self to  be  eleoted  lo  serve  as  a  burgess  for  the 
aaid  boroogh  in  the  parliament  of  this  kingdom, 
Ihe  said  Richard  Smith,  before  the  aaid  elec- 
tion, (to  wit)  on  the  said  8tb  day  of  October, 
in  the  14th  year  aforesaid,  at  Hindon  aforesaid, 
in  the  said  county  of  Wilts,  unlawfully,  wicked- 
]y,  and  corruptly  did  give,  and  cause  and  pro- 
cure '  to  be  given,  to  divers  other  persons, 
namely,  Thomas  Noore,  Charles  Simpson, 
John  Baldwin,  Jeremiah  Lucas,  Robert  Ty- 
ley,  Thomas  Farrell,  Joseph  Norton,  Joseph 
&irk,  John  Edw^ards,  William  Stephens,  John 
Maisbment,  John  Larkham,  Renalder  Bowles, 
^Joseph  Cholsey  the  yonnger,  John  Davis  the 
elder,  Richard  ErvHiod,  William  Cheverall, 
Bamnel  Daw,  Thomaa  Harden,  James  Ed- 
wards, Joseph  Cholsey  the  elder,  Thomas 
Spencer,  James  Smart,  John  Randall,  Edward 
Ranger,  John  Dewey,  i<uke  Beckett,  Philip 
Beckett,  Henry  Dukes,  Edward  Beckett,  Isaac 
Moody,  William  Hacker,  John  Bishop,  Ed- 
ward HoNowday,  George  Spender  thnyonnger, 
John  Chiverall,  John  Dukea  the  elder,  John 
Dnknt  Ikn  younger^  Bnbsrt  Wyer,  Mamm 
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tlie  ettl  and  peniieiong  extmple  •f  all  otfaera  in 
^e  Kke  CMe  ofieodio^,  and  agaioit  the  peace 
•four  said  lord  the  kiogi  bit  $rowB  and  digniij: 
-aod  thp  said  Attorney  General  of  our  said  lord 
the  king,  for  oar  aaid  lord  the  king,  gim  the 
^ourtbere  further  to  underatand  and  beiofmrn- 
pd^  thai  the  said  borough  of  Hindoo^  in  tbe 
said  county  of  WiUa,  ia  an  ancient  borough, 
•nd  for  a  tang  apace  of  tioM  two  burgesses 
liate  been  elected  and  sent,  and  of  right  ought 
to  be  deded  and  sent,  to  serte  for  the  said 
iKvrmigh  in  the  parliament  of  this  kingdoni,  to 
wit,  at  the  boroiwb  of  Hiodun  aforeMid,  in  the 
«aid  conn^  of  WHU:    and  the  said  Attorney 
Ckoeral  of  our  said  lord  the  king,  for  oor  aaid 
lord  the  king,  sivea  the  court  here  further  to 
understand  and  be  inforined,  that  the  said  Ri- 
chard Smith,  being  a  person  of  a  depra?  ed,  cor- 
rupt, and  wicked  rainil  and  dispositioii,  and  un- 
lawfully and  wickedly  intending,  as  much  as  in 
bim  the  said  Richard  Smith  la^,  to  prefent 
«ttd  interrupt  tb?  free  ftnd  indifierent  election 
of  bttigessea  to  serfe  for  the  aanie  boroivh  in 
the  parliament  of  this  kingdom,  and  by.  illegal 
and  corrupt  means  to  procure  himself  to  be 
elected  to  serve  as  a  burgess  for  the  said  bo- 
rough in  the  parliament  of  this  kingdom,  on 
4iw  8th  day  of  Oolober,  in  the  14th  year  afore- 
Mid,  at  the  borough  of  Hindon  araresaid,  in 
the  said  county  of  Wilts,  unlawfully,  wicMly , 
and  corruptly  did  give,  and  cause  and  procure 
to  be  given,  to  divers  persons,  namely,  Jere- 
miah Lucas,  Thomas  Moore,  Cbailes  Simp- 
son, John  Baldwin,  Jeremiah  Lucas,  Robert 
Ty ley,  Thomas  Farrell,  Jos.  Norton,  Jos.  Cuff, 
John  Bdwards,  William  Stcerens,  John  Maisb- 
poent,  John  Larkham,  Renalder  Bowles,  Jo- 
seph Cholsey  the  younger,   John  l)avis  the 
•Ider,   Richard  Erwood,    William  Chivarall, 
Samilel  Daw,  Thomas  Harden,    James  Ed- 
wards, Jos.  Cholsey  the  elder,  Thomas  Spencer, 
James  Smart,  John  Randle,  Edward  Ranger, 
John  Dewey,  Luke  Beckett,  Pbilip  Beckett, 
Henry  Dukes,  Edward  Beckett,  Isaac  Moody, 
William  Hacker,  John  Bishop,  Edward  Hoi- 
lowday,  George  Spender  the  younger,  John 
Cbiverall,  John  Dukes  the  elder,  John  Dukes 
the   younger,  Robert  Wyer,   Moses  Weeks, 
George  Dukea,   George   Hayward,  Edward 
Tr^wlock,  MaUhew  Davis,  Philip  Beckett  the 
younger,    Henry  Jiirrett,   John    Davies  the 
younger,  William  Dav,  Samuel  Collier,  Wal- 
ter   Percy,     Edward     Shergold,    Benjamin 
Beokett,  Edward  White,    John  Hooper   the 
eldes,   Samuel   Farthing,   John  Hooper  tke 
younger,  William  Newton  the  elder,  William 
Newton  junior,  James  Percy,  Henry  Hoffe 
the  elder,  Henry  Huffe  the  younger^  Benja- 
min 4)Msey  the  younger,  John  Bell,  George 
Spender   the    elder,    James   Anderson    lie 
younger,  WiHiam  Lembe,  Joaeph  Lambe,  fid- 
ward  White,  Robert  Wyer,  Haltliew  White 
tlw  yoonger,    Hittbtw   Steerena,   Willhim 
White,  Richard  Ingram,  Francis  Ranger,  Wil* 
MaM  Percy,  BUMPittman,  Wittiaai  Cuff  l^e 
elder,  Matthew  While  the  elder,  William  Sle#« 
wtOM^  Gtorg^  SlMi«B(if|  JidMSMtMt  Jbe 


elder,   James  Steerens,   John   Steerens  tl| 
yooqger,  John  Wyer,  Benjamin  Cholsey  tb^ 
elder,  William   Ranger,    rrancis  CheveraUi 
Charles  Wyer,   James  Wyer,   John  White. 
William  Wyer,  James  Anderson  the  elder,  Johji 
Beckett,  Thomas  Wyer,  Luke   Beckett  the 
elder,  Roger  S|>eoder,  Robert  Day,  William 
Cuff  the  younger,  Ellas  Sleevens,  James  Stee- 
vens,  William  Gilham,  Henry  Savage,  J arvis 
Gilbert,  Thomaa  Percy,  John  Ranger,  Edwafd 
Penny,  William  Percy  the  younger,  Robert 
Gilbert,  William  Dukes,  Thomas  Dukes,  Ro- 
ger   Norton,   Jos.    Moody,  James    Gilbert, 
John  Gane,  Luke  Mead,  Nathaniel  Philipft 
Jos.    Norton,    Samuel   Norton,   John    Ran- 
some,  Thomas  Brookes,  Samuel  Phillips,  Joi. 
Scamell,  Wm.  Sandall  the  elder,  John  Maisb* 
men!  the  younger,  Luke  MaisSment  the  elder, 
John  Maishmeat,  W.  Sendell,  Jamea  Burleigh, 
William  Harden,  Samuel  Field,  John  Bowks, 
Robert  Ranger,  Thomas  Lanbam,  John  Ri- 
chardson, William  Spender,  Heor^Oboum?, 
John  Penny,  Richard  Pitman,  William  Ni«- 
beck,  James  Davis,  Jos.  Gilbert,  J aihes  Gougb, 
James  Wire,  John  Gilbert,  John  Steerens,  re- 
seectirely,  each  and  every  of  them  then  and 
there  having  a  right  to  vote  at  and  in  the  ele^ 
tioo  of  burgesses  to  serve  for  the  same  borough 
in  the  parliament  of  this   kingdom,  aoothor 
large  sum  of  money  ^to  wit,)  the  sum  of  fine 
guineas  of  like  lawful  money,  as  a  bribe  and 
reward  to  engage,  corrupt,  and   procfire  the  . 
aaid  several  last-mentioned  persons  respectively 
to  give  their  respective  votes  at  and  in  the  thea 
next  election  of  burgesses  to  serve  in  parliament 
for  the  same  borough,  for  him  the  said  Ricbaril 
Smith,  in  order  tlpat  he  the  said  Richard  Smith 
might  be  elected   and  returned  a  borgeas  to 
aerve  for  the  said  borough,  at  the  then  next 
election  of  liurgesses  to  serve  iu  tb^  parliament 
of  this  kingdom,  to  the  great  obstruction  of  a 
firee,  indifferent,  and  unbiaaaed  election  of  bnr^ 
gesses  to  serve  in  parliament  for  the  same  bo» 
rough,  in  violation  and  subversion  of  the  con- 
stitution of  this  kingdom,  and  of  the  liberties 
and  privileges  of  the  subiects  thereof,  to  the 
evil  and  pernicious  example  of  all  others  in  the 
like  case  offendin|^,  and  against  the  Dipacci  Of 
our  aaid  lord  thekmg,  bis  crown  and  dignity  t 
and  the  said  Attorney  General  of  our  said  loni 
the  king,  for  our  said  lord  the  king,  giveth  the 
court  here  further  to  understand  aod  be  in- 
formed, that  the  said  Richard  Smith,  being 
such  person  as  aforesaid,  and  ugaio  anUwfoIly 
mod  wickedly  intending,  as  far  as  in  bim  lay, 
te  intermpt  and  prevent  the  free  and  indifierent 
election  of  burgesses  to  serve  Ibr  the  said  bo? 
rough  of  Hindon  in  the  parliament  of  thio 
kmgdom,  andhy  JllegAl  andMrrapt  menus  te 
procure  himself  to  be  fjiatttA  end  returned  te 
serve  as  a  burgess. foi  the  said  boroitth  in  the 

KrIiaiBent  of  Uiis  k'mgdoin,  be  the  said  Richard 
Qith,  on  the  lOth  dav  of  October,  in  the  14th 
year  aferesaid,  at  the  borough  of  Hindon  afoie* 
aaid,  m  the  said  coontv  of  Wihe,  uolawliilly, 
wickedly,  eod  eerru|plfy  did  lend,  and  caoee 
eB[dfrecimiobelfprt|lo$renatec|imoM^  / 


Andrew  Farrat  sworn. 
Examined  by  Mr.  Popham. 
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What  pasaed  when  yon  MW  bim  UnrM 
did  oot  speak  to  hioi. 

What  was  said  to  him  f  ^Ha  went  op  to  tbe 
Cross ;  and  as  he  was^og  np  tbeiab^MUBls 
cried,  One  and  all. 

What  did  tbe  general  say  to  that  .'-He 
stood  upon  the  Cross,  and  he  rspeated  Ik 
words. 

He  said,  One  and  all  ?— Yes. 

Did  be  say  that  more  than  oaoeF—Idat't 
remember  that  he  did. 

Was  it  constantly  said  by  tbe  ?s(8n,0Be 
andallf^Yes. 

And  did  be  constantly  make  that  answer  to 
them?~Yes. 

Mr.  SerjI.  Davy,  Did  he  say  it  morelbi 
once?— il.  No. 

Mr.  Moysey,  Did  he  constantly  make  tint 
answer  when  they  constantly  aaid  it?^^  Yes. 

Did  you  say,  One  and  allf — No. 

Repeat  aj^ain  what  general  8mith  nid.- 
General  Smith  was  up  at  the  Crass,  aadlbeiB- 
habitants  cried,  One  and  all.  He  stood  t  tk 
Cross^  and  repeated  those  words.  One  sod  all; 
and  he  did  not  know  but  what  they  wen  iS 
made  easy. 

Were  you  at  the  George  opon  East*  Moi- 
day?— Yes. 

Some  money  was  given  yon  ? — Yes. 

Who  were  present  then  ?-*Thomas  Spescer 
carpenter,  Jobb  Beckett  a  baker,  and  TfaMM 
Howell.  I  do  not  remember  any  body  eke; 
it  was  upon  a  Monday  or  Saturday. 

There  were  some  notes  giveus  ^"^'^  ^^ 
not?— Yes. 

Who  gave  notes?— We  put  oor  baods  lot 
paper. 

Who  put  their  bands  to  the  paper  at  tbe  nee 
time  aa  yon?— John  Baldwin,  Edward Bc^ 
kett,  and  Robert  Tyley. 

They  all  receired  the  same  money  uj% 
fife  guineas  ?^*I  never  aaw  theira. 


Are  you  a  voter  at  Hindoo  ?— Yes. 

How  long  have  yon  lived  there  ?—«£leven 
yean  last  August. 

Do  yon  remember  any  thing  about  the  dis- 
tribution of  favours,  or  any  thing  of  that  sort  ? 
—Yes. 

When  was  it?.-On  Easter  efe  1774;  I 
never  received  any  before.that. 

Where  did  you  receive  that  ?— At  Lucas's, 
at  the  George. 

What  did  you  receive  that  fbr  ?— To  vote  for 
general  Smithy  as  I  apprehend. 

Was  general  Smith's  name  mentioned  te 
you  P — Not  aa  I  apprehended. 

How  came  you  to  mention  general  Smith's 
name  ?-— It  was  reported  such  about  the  town. 

Was  there  any  other  name  mentkHied? — 
Not  at  that  time. 

What  did  yon  receive  ? — Five  guineas. 

Who  waa  there  besides  ?— Bedtett,  Thomas 
Howell,  Thomas  Spencer. 

Did  you  see  them  receive  any  thing?— No. 

They  were  in  tbe  room  ?— Yes. 

Were  there  other  people  there  voters  of 
Hindoo  ?— Yes. 

Where  did  you  receive  this  money?-* 
Through  a  hole  in  the  upper  part  of  the  door. 

Did  you  see  the  person  that  gave  it  you?— 
No. 

Did  you  sign  any  thing  ?-«»Yes,  some 
writing  that  was  upon  a  paper :  I  did  not  read 
it.  ' 

Did  those  people  yon  have  named  receive  it 
likewise? — ^Yes. 

Did  they  sign  thejpaper  at  tbe  same  time  ? 
—No. 

Who  did  then?^-James  Wyer  a  grocer, 
Thomas  Penny  a  carpenter,  and  Harry  Savage 
a  breeches-msKer. 

Did  you  see  them  receive  the  money  ?— I 
saw  them  put  their  bauds  up  to  the  hole. 

Was  any  thing  said  about  voting? — AAer 
.  I  had  signed  the  paper,  Thomaa  Howell  bid 
me  out  my  hand  up  to  the  hole  of  the  door ; 
I  did,  and  received  a  paper. 

What  did  be  say  more  ?— Nothing  more  to 
the  best  of  my  knowledge. 

Do  you  remember  when  general  Smith  came 
to  Hindoo  ? — I  was  not  at  home  then. 

Did  you  come  home  while  general  Smith 
was  at  Hindon?— No;  I  met  him  upon  the 
road. 

Were  you  at  Hindoo  when  general  Smith 
was  there  at  any  time  ? — ^Yes,  about  a  week 
before  the  election ;  I  was  not  at  home  when  he 
came  to  Hindoo  first;  as  I  waa  coming  into 
town  in  my  return  be  y[as  going  out. 

Jeremiah  Lucas  sworn. 
Examined  by  Mr.  Mqysey. 
Do  you  remember  when  general  Smith  came 
just  before  the  electioo  ? — Yes. 

You  saw  him  ? — Yes. 
'  Where ?— At  Mr.  Lucas's. 


George  Spendernwan, 
Examined  by  Mr.  BuUer, 

Were  you  at  the  George,  at  Lucases  ?— Yei 

When  ?<^1  cannot  recollect  what  time. 

How  k>ng  brfore  the  election  ?---Sone 
time. 

What  time  .of  the  year?— I  cannot  sij 
exactly  what  month  it  was. 

What  was  done  there?— I  went  op  intot 
chamber.  There  was agrntleman  there :  llKjf 
told  me  his  name  was  Ward :  whether  it  vii 
or  was  not,  I  do  not  know.  He  said,  his  mooey 
was  out;  but  he  would  borrow  some.  Iput 
my  hand  to  a  paper,  and  he  put  a  paper  into 
my  hand  which  contained  five  guioqas. 

Did  any  body  else  receive  any  thiog  at  tbit 
time  ?— My  eon  was  with  me ;  I  believe  be  r«- 
ceived  tbe  same. 

Was  it  mentioned  lo  whose  favoor  tbb  irii 
given  ?«— i  doo't  remember  that  it  was.         , 

Were  you  at  the  George  on  Easter  Mosdaj . 
—Yes. 

Who  was  there  then  ?— Thomu  Speooer  l^ 
carpenter  and  John  Beckett. 
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Do  yon  remember  geaeral  Bmith't  oomio^ 
Hindoo  ?^-Yes.  * 


What  18  Beckett  P— A  beker. 

What  was  dooe  then  f— We  signed  a  note 
tbeo. 

Was  your  sob  there  ?— Yes. 

Did  be  receife  aoy  thing  P— I  sappose  he 
did ;  I  did  not  see  him  reoeif  e  it.  We  both 
put  oar  hands  to  a  paper. 

Do  yoa  remember  when  general  Smith  came 
to  Hindoo?— Yes. 

Did  yoa  hear  the  cry  *  One  and  dl  f— 

Did  yoa  ciy, «  One  and  all  P'—Yes. 
What  did  yoa  mean  by  that?— That  we 
^    should  all  be  satisfied. 

Had  there  been  any  aneasinese-in  the  town 
I     before  ? — I  cannot  recollect  any  uneasiness. 

«  Were  you  at  Hindon  on  the  Saturday  before 
!    the  election  P— Yes. 

Was  there  any  erj  in  the  streets  then  P— 
There  was  a  talk  of  Punch. 

Whom*  was  that  talkofP&nch  among P— I 
cannot  say,  )ivho ;  one  neighbour  to  another. 

Was  there  any  Punch  came  P— In  the  even- 
iDg  there  was  somelhlog  went  about  in  dis- 
guise. 

What  did  that  something  doP^He  came, 
I    and  Elias  Stevens  knocked  at  my  door  with  a 
long  stick.     I  held  out  my  hand,  and  some- 
body put  a  paper  into  my  hand. 

Who  put  that  into  your , hand  P— The  person 
in  disguise,  to  the  best  of  my  knowledge. 

What  was  in  that  paper  I'-^-It  contained  ^Te 
guineas. 

Reuben  Burnet  sworn. 
Exambed  by  Mr.  Serj.  Grose. 
Do  you  live  at  Hindon  P— Yes. 
You  are  a  voter,  are  you?— Yes,  I  voted 
last  time. 

Do  you  remember  general  Smith's  cominir 
io  Hindoo.^— Yes. 

Who  came  with  him  P— Mr.  Nairn,  the 
parson. 

Did  the  captain  come  with  him  P— I  cannot 
say;  very  likely  he  was  there ;  Isaw  the  par- 
son there. 

Do  yoa  remember  their  coming  to  the  Cross  P 
— I  do ;  I  saw  them  at  the  Cross :  when  gene- 
ral Smith  came  to  the  Cross,  he  said  he  came 
to  offer  himselffor  the  borough,  and  hoped  it 
would  be  agreeable  to  all :  I  stood  by,  and 
«ried,«Oneandall.> 

Was  any  thing  else  said  but  <  One  and  all  P' 
—Nothing  at  all. 

What  was  said  upon  that  ?•— The  general 
looked  upon  the  parson,  and  dien  turned  round 
and  said  *  it  should  be  one  and  all.' 
Was  this  repeated  ?— No. 
Did  several  other  persons  cry  out  *  One  and 
all?'— Yes,  there  were  a  great  many  voters 
round  the  Cross,  they  all  cried,  *  One  and  all' 
Were  there  any  words  followed  aflef  *  One 
and  all  ?'— Nothing  mentioned. 

Tbomat  Richardson  sworn. 
Examined  by  Mr.  Serj.  Heath. 
Were  you  a  voter  at  the  last  general  election 
for  Hindon  P— Yes, 


Where  did  he  go?— To  the  Cross. 
What  did  he  say  there  P^I  did  not  hear, 
him. 


Did  general  Smith  speak  to  youP- 
the  White  Hart 


-Yes,  at 


Who  was  in  company  with  him  ? — ^Daniel 
Lambert  and  Thomas  Douglas. 

Was  any  body  else  in  company  P— Yes, 
one  or  two  more,  but  1  do  not  remember  who 
they  were. 

Vvhat  did  the  general  say  to  you  P— He 
asked  me  for  my  vote  and  interest.  1  said,  if 
Mr,  Nairn  had  done  what  he  ought  to  have 
done,  he  would  have  had  no  occasion  to  coma 
canvassinff  the  town  that  day. 

Was  Mr.  Nairn  m  company? — Yes,  both 
the  Nairns :  the  parson  put  his  hat  up  against 
myface,  and  said,  Hush!  hush!  we  must  have 
no  more  of  that. 

What  PMsed  then  P— The  general  waa 
hustled  on ;  captain  Nairn  took  him  by  one 
arm,  and  anotner  person  took  Nairn  by  hie 
arm,  and  they  hustled  him  off.  1  took  the 
general  by  the  arm,  and  said,  Please  to  hear 
what  I  have  to  say ;  but  he  went  off,  and  there 
was  no  more  conversation  at  that  time. 

H^d  you  any  conversation  with  him  after-, 
wards  P — He  came  to  my  shop  another  day»* 
and  tliere  he  asked  me  for •  my  vote  and  inte- 
rest: I  told  him  as  I  did  before,  that  if  Mr. 
Nairn  had  done  what  he  ought  to  have  done, 
there  would  have  been  no  occasion  to  have 
come  canvassing  then. 

Who  was  in  company  with  him  P— Par- 
son Nairn  said  I  was  a  liar,  he  had  pro- 
mised nothing:  1  told  him  he  was  a  liar, 
he  had. 

Was  general  Smith  present  at  this  conversa- 
tion ?— He  was ;  he  went  back  a  little  from 
the  shop- door,  (hen  another  man  whispered  in 
his  ear,  and  he  came  back  and  whispered  in 
mv  ear,  and  said,  Madam  Beckford  at  Font- 
hill  desired  her  trades-people  to  support  his  in- 
terest. 

Was  any  mention  made  of  what  money  yoa 
were  to  have?— No. 

Dad  you  say  what  Mr.  Nairn  promised  p— I 
did  not  say  farther  than  what  I  ineatiooed. 

Did  you  say  what  he  ought  to  have  done  P— 
That  would  have  made  the  town  easy. 

What  was  the  conversation  that  passed  P— 
We  gave  one  another  the  tie,  and  then  said  no 
more. 

Had  Mr,  Nairn  promised  yoa  any  thing  P— 
He  had  promised  me  nothing  in  particular,  bnt 
he  had  promised  that  every  man  in  the  town 
should  be  made  easy  alike. 

When  was  that  promiafe  made  P— At  the  first 
beginning  of  it. 

What  time  was  it  yon  talked  with  Francis 
Meade  about  this  money  P— At  Eastor  eve. 

What  did  he  desire  yon  to  say  to  them  P-.. 
He  desired  that  those  who  had  not  receiv^ 
money  sboqld  stay  till  Monday,  and  to  those 
that  bad,  it  shoaki  be  matte  up  ten* 
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Examined  by  Mr.  Popham. 

Art  yo%  *  w>ter  «l  flin^Mi  ?•«-¥«■• 

How  long  bate  you  been  a  voter ?-—Wb«i 
dGMaeoftii^:  I  wtad  at  the  lattdeoUmi. 

Do  yoa  remember  auy  money  being  given  ? 
-«--  -Yee. 

At  what  timef — Upon  fieeier  MiMiday  allhe 
George. 

Did  yen  eeoeif  e  any  f — Yea,  i  had  moinnll 
paper  there. 

HowaraohdMI  it  caajain P««*-¥lifie gmnaaa ; 
J  had  it  threogh  the  hole  4werahe  door. 

Hid  yott  «ee  the  .penon  that  m? e  it  you  ff«- 
Ko: 

Did  you  see  any  hody/eke  vaeeive  k  ?*^Yai, 
JeremtahliUoaSffidivaRlBeekfltt  aad  Aobert 
Tyler. 
•    Did  they  sigD  a  note  wilb  you  ?— ¥ei. 

Whose  money  was  this  ?— i  don't  Jcnow, 
4bcy  did  not-tell  me. 

Do  younemember  any  otbesa'reoeiving  it  at 
lis  time  ?— No. 

Or  at  any  oHier  time?— Not  upon  that  ac* 
vouot. 

Who  was  4aUwd  tif  as  the 4!andidate  tor  Hin- 
don  at  thialime  ?--^eneral  Gold. 

Whom  did  you  at  that  time  nodesstaod  by 
^(meml'GoMr— We  did  net  uoderstand  any 
other,  «hut  that  it  was  general  GoU  at  that 


.    Who  did  geneial  tGeU  'turn  out.to  be  at  that 
4ine  N-GeMrsI  Smith. 

Was  general  Smith  oaUed  >hy  .any  other 
name  ?-*d«ily  general  Gold  and.  general  Sauth. 

Cross-examined  by  Mr.  Seij.  Davy. 

How  do  you  know  that  general  GaU  and 
general  ISmiih  is  the  same  person  ?f- 1  ander- 
atood  it  so. 

Bo  yon  know  that  there  is  not  such  a  per- 
aon  as  general  Gold  ?-• •!  don't  know. 

When  yoa  'beard  of  genecalGold,  yon  bad 
not  •heard  of  any  other  person  ;  aAerwarda  ge- 
neral Gold  dropped  it,  and  in  his  stead  soame 
general  Slsith ;  and  then  'whan  geneial  Smith 
came  you  did  not  know  but  it  was  the  same 
person :  that  was  all  vou  knew  of  it  ? — Yes.  ' 

Mr.  Papham.  Did  captain  Nairn  or  parson 
Nairn  introilnoe  any  other  person  by  the  name 
of  general  Gold  f — A,  When  they  came  to 
town  they  prodaoed  general  Smith. 

Thomas  Penny  sworn. 
Exafliined  by  Mr.  Morriin 

You  lire  at  Hindoo  with  your  father?— 
Yes. 

What  is  his  name?—- 'William  Penny. 

'Do  yott  remembef  general  Smith's  coming 
to  town?'— I  don*t  remember  any  thing  of  his 
4Doming  to  town. 

Do  von  remember  any  thing  of  his  being  at 
your  father's?— Yes,  about  a  week  before  the 
itfection. 

What  eonferaatfon  passed  there T-oi^Same  of 
the  f oteta  cited.  One  aiid  iJIt 


What  aaid  the 
ieairagoi 
'   to  it. 


aaihat?--iia» 
mnUeat  what  aoivcr  be 


Did  he  make  aay?    Socabady  laade  u. 
w,  and  said,  it  aheuhl«he  «Qe  ipd  ail,  abe- 


Iher  it  sras  ihim  «r  nol  cannot  say. 

Who  was  it  if  it  wm  oat  he  ? — I  be  nst  «• 

Who  do  yoa  think  It  waa  ?— -CapUio  Sain 


Was  it  either  he  or  captain  Niini?-!  ^ 
not  know. 

Id  Fehniary,  17733,  wans  yoa  at  HsywairfV 
—Yes. 

What  imased  tk^we?-^!  aair  asne  lam 
sign  their  baadaaa  the AOtes. 

Dal  yoa.aigo  yoom  ?— Yea. 

Who  signed  with  yoo?*^Thonias  W|«r, 
Robert  W^er,«od  John  Wyer. 

They  jomed  with  you  in  a  note?— Yes. 

Did  yoa  get  ai^  thmg  far  that  flole?-^Yci, 
fire  gumeas. 

Had  they  any  «thinj;?—'They  look  «ffie 
table,asIdid,jo«elhuigwnppad  apisalit 
of  brown  paper. 

WcK  you  at  Locaa'^  the  WbitfrJnne, 
open  Easter  ^e  ?— Yes. 

W4iat  ^laaaad  there? — There  wu  a  ftiar 
there. 

The  aame  aa  it  waa  «t  Bay  wasd's  ?— Yci 

Who  were  the  pmple  that  aigaed  wAya 
ihem?— Aadroir  f  arsat,  ittcniy  Savage,  «c4 
Jamea  Wyer. 

Who  were  theieliaaidea  EU-Beckett,  Spencs 
and  Howdl. 

How  did  they  act?-JobQ  BeckeU  kept « 
writing. 

What  did  Spencer  do?-~l  ioaagiDe betook 
the  notes  we  signed. 

What  did  Howell  dof--fle  waa  there. 

But  did  be  act  at  all  ?-rI  cannot  remeolier 
that  he  did,  but  he  waa  in  the  room  aloog;  mk 
them. 

TkomMMmrt 


Exammed  li(y  Mr.  llig»<y. 

Do  you  remember  being^  at  the  Aogd  a 
H indon  j uat  before  the  election  ? — Yei. 

Was  general  Smith  there? — Yes. 

Do  you  remember  any  oonrersatisa  ibet* 
about  the  election  ?-— Yes. 

What  was  said?— I  asked  the  geoerti  vbf 
he  had  not  made  all  the  roters  alike  ooe  and  all; 
he  said  he  meant,  one  and  all,  aud  it  sbouM  ke 
done  and  soon.  , 

Do  you  recollect  open  what  day  this  «» 
—No,  It  was  some  time  in  September. 

The  September  just  before  the  electiofl- 
Yes. 

What  was  aaid  beskles  ?— Parson  Niiro  la* 
me  by  the  hand  and  desired  me  to  procsefd  o> 
farther,  not  just  then,  for  the  general  swl  k** 
woulfl  wait  upon  every  man  at  his  own  boast 
that  had  not  reoeired  the  favoor. 

Did  he  say  any  more  ?^*Mr.  Nain  m  » 
ieare  and  weat  avray  directly* . 
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Wm  tbm  aoy  tbinff  more  said  by  general 
Smilb  It  Ibat  tuneN-Not  m  I  remember. 

Yoaaaw  Mr.  Nairn  afterwards,  did  not  you  f 
^Yes,  opposite  Ibe  barber's  sbop. 

When  was  this?— The  Satardby  before  the 
electioiiy  which  was  upon  a  Monday. 

How  soon  after  that  meeting  was  itf— « 
About  a  week  or  ten  days :  I  asked  him  why 
be  did  not  make  them  all  easy ,  be  said  it  should 
be  done  soon. 

Did  he  say  any  thing  moreP-*No. 

How  aoon  after  this  Gonversatioo  was  it  that 
PoDcb  danced  f — The  same  cYeniog,  I  beliere ; 
I  did  not  aee  Punch. 

Cress-examined  by  Mr.  Serj.  Davy. 

Who  was  in  the  room  at  the  Angel,  besides 
yon  and  general  Smith  and  Mr.  Nairn  T — 
Henry  Haff,  John  Hooper,  Robert  RaWden. 

Who  besides  ?— These  were  some,  there  were 
others ;  young  Henry  Huff  was  there,  and  I 
beliere  one  of  the  8te?ens^s  was  there. 
Was  Penny  there  ? — I  believe  not. 
Or  Lambert  f— No. 

Or  Douglas  ?— 1  don't  recollect  that  he 
was. 

f  befieTe Simpson  was  there,  \ras  he  not?— 
I  cannot  remember. 

Was  Andrew  Farrat  or  Spender  there  ?— I 
cannot sav. 

Or  RoSert  Burnett  or  Thomas  Richardson? 
— ^Thomas  Richardson  was  not  there. 
Thomas  Penny  ?— He  was  not  there. 
There  were  a  great  many  people  there  ?— - 
Yes. 

And  this  waa  said  loud  in  the  hearing  of  a 
great  many  ueople  f — Yes. 

They  all  beard  it  then  as  well  as  yoa  ?— 
Yes. 

But  what  was  said  by  the  barber's  shop  no- 
body heard  but  yourself? — J  don't  know  that 
any  body  mi^bt ;  there  was  Luke  Meade  stood 
close  by  us ;  whether  he  heard  What  we  said  I 
cannot  tell. 

He  was  near  enoqgb  to  hear  without  listen- 
ing, was  he  ?— Y«8. 

EUoi  Stqthent  svorn. 
Examined  by  Mr.  Buller, 

Did  general  Smith  come  at  any  timo  to  your 
bouse  at  Hindoo? — Yes. 

Who  were  with  him? — Beckett  and  the 
Natrns. 

What  was  said  by  general  Smith  to  you  ?^- 
He  asked  me  to  ffire  him  my  rote  at  the  next 
dcctioD  ;  I  said  i  would  not  promise  him  ;  he 
asked  me  for  what  reason ;  1  said  because  be 
bad  not  been  as  good  as  his  promise ;  said  he, 
what  do  you  mean  by  that,!  don't  know  what 
^ou  mean  by  it ;  the  general  pop^'d  back,  and 
^hcD  Nairn  said,  As  sure  as  God  is  God,  e?ery 
faiDg  ahall  be  to  your  expectation. 
Which  Nairn  was  that  ?— The  parson. 
1>id  jou  tell  general  Smith  what  the  promise 
ras  that  he  had  not  beea  so  good  as?- 


town  were  oiieaiiy  in  general ;  and  theretbra  I 
should  not  promise  my  vote. 

Cross-examined  by  Mr.  Mantfidd. 

So  when  yon  said  he  had  notbeen  as  good  aa 
his  word,  he  asked  yon  what  yoa  meant  W 
that?.-The  parson  did. 

What  did  general  Smith  say  to  you?— No 
more,  only  asked  me  for  my  rote ;  and  when  1 
tokl  him  1  would  not  promise  hipn,  then  he 
stmck  out  at  the  door»  and  then  it  was  pa^on 
Nairn  spoke  to  nne. 

Mr.  jBulUr,  Was  it  to  general  Smith  or  to 
Mr.  Nairn  that  yon  sakl  yoa  had  been  deceiv- 
ed ?-^To  parson  Nairn. 

Was  any  thing  said  about  your  being  deceired 
before  ^neral  £nith  turned  out  ? — no^  f  told 
Mr.  iNaim  the  town  were  uneasy :  he  asked  me 
what  I  meant  by  it ;  I  told  him  it  was  report- 
ed that  500  or  5,000  guineas  were  to  be  giren 
at  separate  times,  that  it  was  to  be  given  to  tbe 
town  all  in  general,  that  they  had  not  been  so 
good  as  their  word,  and  therefore  I  would  not 
promise  my  vote. 

That  then  he  used  the  expression,  that,  as 
sure  as  God  is  God  every  thing  should  be  to 
your  expectation  ?— Yes, 

Mr.  Seij.  D(^.  General  Smith  heard  no- 
thing of  what  yon  had  said  about  being  deceiv- 
ed ? — No,  he  was  gone  out  at  the  door. 

Waa  it  before  general  Smith  went  away  that 
Mr.  Nairn  said.  As  sure  as  Gad  is  God  you 
shall  have  no  reason  to  ooooplain  ?— No,  it  was 
after  he  was  gone  out  at  the  door. 

Court,  Do  you  know  where  general  Smith 
went  when  he  went  out  of  the  houae?— He 
went  to  every  voter's  house. 

Did  he  wait|for  captain  Nairn?'— I  cannot 
take  upon  me  to  say  wiietber  he  did  or  not,  be»> 
cause  I  was  in  the  bouse. 

Mr.  Seij.  Dawy,  He  bad  a  great  many  pe<^ 
pie  wjtb  him  besides  captain  Nairn,  had  he" 
not  f — Yes,  be  bad. 

The  Evidence  in  support  of  the  Information 
being  closed,  Mr.  Serjeant  Davy  made  a  Speech 
to  the  Jury  in  defence  of  his  Client,  but  did 
not  call  any  witnesses. 

After  Mr.  Baron  Hotham  had  summed  up 
the  Evidence  to  the  Jury,  they  returned  a.  ver^ 
diet,  finding  the  Defendant  Guilty  of  the 
Charge  alleged  in  the  Information. 


ot  say  whether  I  did  or  not. 
VOL-  XX. 


•Jean- 
toU  himtbe 


The  remainder  of  the  Record  jn  this  Case, 
as  reported  in  Douglas*s  Contrditerted  Elec- 
tions, is  as  follows : 

**  Whereopon  the  sakl  Attorney  General  of  onr 
said  lord  the  king,  who  for  om*  said  k>rd  the 
king  iO  this  behaJf  nrosecnteth,  for  onr  said 
lord  the  king  prayetn  the  consideration  of  the 
oourt  here  in  toe  premises,  and  that  due  pro- 
oeis  of  law  may  be  awarded  against  him  the 
said  Richard  Smith  in  this  behalf,  to  make  hiaa 
a«»wer  to  our  iMid  lord  the  king  touchiog  and 
oonceniing  the  premises  aforesaid  ;  wherefore 
the  sheriff  of  the  sakl  eoanty  of  Wilts  was  ooia- 
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•HMUided  Aat  be  Bbmild  not  ftnbotr  by  roumi  «f 
aoy  liberty  ia  his  btiliwiok,  bvi  tbiit  be  cbovld 
caase  bim  to  ceme  to  aoiwer  to  our  said  lord 
tbe  kio^  touching^  aod  conceruing  tbe  premises 
«fort8aid.  And  now  (that  is  to  say)  od  Tues- 
day DeKt  after  the  octafe  of  Saiot  Hilary,  in 
tbe  same  term,  before  ovr  said  bird  the^cinr  at 
•Wettmioater  comeib  tbe  said  Hiobard  Smitb, 
by  'll^liani  Sidffwrick  bis  attorney,  and  baTing 
Jtearii  ihe  asM  inibrmaiioa  read,  be  sailb  tbat 
iie  is  Not  Gaiity  tbereof,  and  borcvpon  be 
putteth  bimself  upon  tbe  country ;  and  tbe 
•foresaid  Edward  Thorlow,  esquire,  wbo  pro- 
aeeutetb  Ibr  «ur  said  lord  the  king  ki  tbis  be- 
balf,  dotb  tbe  like :  Tberefore  4et  a  jory  tbere- 
upan  come  before  our  said  lord  tbe  king,  on  tbe 
octave  of  tlie  porificatioB  of  tbe  blessed  Viiigm 
fifary,  vrberesoeTer  be  abati  tban  be  in  Eae- 
iaad,  by  whom  tbe  tmth  of  tbe  matter  iMiy  be 
ibe  better  known,  and  wbo  aw  not  of  tbe  kin- 
dred of  the  said  fticbard  Smftb,  to  try  «pon 
tbeir  oatb  wbetber  tbe  said  Riobard  €knitb  be 
^ilty  of  tbe  premises  aforeaakl  or  not :  be- 
cause as  well  the  said  Edward  Tbariow,eaqoipe, 
who  prosecntetb  Ibr  oar  said  lord  the  Ung  in 
Ibis  behalf,  as  tbe  said  Richard  Smkb,  have 
thereupon  put  themselves  upon  the  said  jary^ 
Hie  same  day  is  given  as  wall  to  tbe  said  Ed- 
ward Tbarlaw,  esquire,  who  proseeuteth  for 
onr  said  ford  tbe  king  in  tbis  bebalf,  as  to  tbe 
aabl  Richard  Smith  $  at  wbwb  said  4ime  (to 
'Wit)  on  the  octave  of  tbe  Poriftcalion  of  the 
•bleated  Yirgm  Mary  aforesaid,  befoi^  6«r  said 
lord  tbe  kinff  at  WestssuMler  come  as  weFl  tbe 
aaid  EdwaruThuriow,  esquire,  wbo  prosecateth 
for  our  said  lord  ihe  king  m  tbis  behalf,  as  the 
said  Richard  Smith  by  bw  aittoriiey  tilbreaaid : 
and  tbe  sheriff  of  the  said  comity  of  Wilts  re- 
Inmed  tbe  names  of  twelve  jnrars,  none  of 
whom  come  to  try  in  form  albresaid,  tbei«fti« 
4m  sheriff  of  the  said  county  of  WUto  is  com- 
manded that  be  do  not  forbear  by  reasoaof  any 
liberty  m  his  bailiwick,  but  that  be  distrsit^tbe 
furors  last  aforesaid  by  all  tbeir  lands  and  chat- 
tfes  in  bis  bailiwick,  so  tbat  neither  they,  nor 
any  one  for  them,  do  put  tbeir  bands  to  the 
same,  imtil  he  shall  have  another  command 
from  our  said  lord  the  king  for  that  purpose, 
•nd  tbat4eanawcr to  o«r  satd  lord  tbekingfor 
tfaciasuaa  tbereof,  «o  tbat  be  may  have  their 
iiedies  belbre  our  asM  ford  the  king,  in  fifteen 
days  from  tbe  feast  day  of  Easter,  wbereseever 
he  shall  then  be  in  England,  or  before  the  jus- 
ticca  of  our  said  lord  the  king  aasigned  to  bold 
the  assizes  m  and  for  tbe  said  county  of  Wilts, 
If  they  shall  come  before  that  time  (that  is  to 
aay)  on  Saturda}r  tbe  9tb  day  of  March  next, 
Ht  New  fiaram^  m  tbe  sabl  eoonty,  according 
io  tbe  fom  of  tbe  ststate  in  tbat  case  made  and 
firovided,  to  try  open  tbeir  oatb  wbeltar  tbe 
aaid  Richard  Smitb  be  gwky  of  tbe  premises 
^oretaid  or  not,  in  deftiwit  of  tbe  jurors  aibi«- 


jurors  aibre- 
aaid  who  came  not  to  try  in  form  aforesaid ; 


•7 

rofti 


therefore  fot  the  sheriff  of  tbe  sakl  covoty  have 
Ihe  bodies  of  tbe  saose  jiirora  aecardingly  to  try 
Jo  form  aturesaid  :   tbe  ssbm  day  is  given,  aa 
waM  to  tbe  said  Edwant  Tb wfotr. 


[MB 

itetb  for  our  aaid  lard  Ike  kmg  in  dn 
half,  ss  to  tbeaaid  Richai4 Smitb ;  ttlwUA 
time  (to  wit)  in  iffoen  days  from  tbe  feait^ 
of  Easter  aforesaid,  before  oursaid  lordthcldof 
at  Westminster  come  as  well  timasid  SdwuA 
Thurlow,  esquire,  who  prassoatatb  for  ear  mi 
lord  the  king  in  this  befaaif,  as  thesaid  lUfard 
Smitb  by  bis  attorney  afoiemkl:  andtbesfcit- 
aaid  juslaees  of  mnse,  bafon  nham  the  mA 
jury  came  to  try  in  form  aforesssd,  ssat  bos 
tbeir  record  bad  before  them  iothnsasnb; 
(tbat  is  to  say)  afterwatda,  on  tbe  4lsy  sad  it 
Ihe  place  last  within  asentioned,  befsre  ar 
James  Eyre,  knight,  and  sir  BeamnaotHotkiBi 
koight,  tvro  of  the  barons  of  bis  tmyesty'i  eout 
of  Exchequer,  justices  of  our  said  lord  tbe  kia|; 
amigned  lo  bold  tbe  assizes  in  and  for  ibe 
county  of  Wilts  witbin  meotioned,  sooordinr 
to  tbe  form  of  the  statute  in  aiich  caw  nsse 
and  provided,  come'  as  well  tbe  witbia-siDMl 
Edward  ThurU>w,  esquire,  wbo  praaecotetb  ftr 
our  said  lord  the  king  in  this  behalf,  u  ^ 
witbin  named  Ricbarp  Smitb  by  bis  attoisej 
within  mentioned ;  and  tbe  jurors  of  the  jnrj, 
whereof  there  is  mention  within  nude,  laiBC 
called,  some  of  them  (to  wit)  William  Bcsstt 
of  Nortan  Bavaot,  esaove,  Richard  SoBt%  tf 
Bulford,  esquire,  William  fiayter  of  NevM 
Toaey,  ciquire,  Thomas  Moore  of  Darnoftoo, 
esquire,  Francis  Dugdale  Astley  of  Ermejr, 
esquire,  and  John  Whitehick  of  Esitri^ge, 
esquire,  came  and  are  sworn  npon  tbe  wd 
jury  ;  and  because  Ibe  rest  of  the  aaki  jun  (b 
not  appear,  therefore  others  of  tbe  byitaiim 
being  chosen  for  tbis  purpose  by  tbe  sheriff  4 
tbe  aaid  eoonty  at  tbe  rsqwst  of  the  ssid  Ed- 
ward Thurlow,  esquire,  by  tbe  commud  tf 
the  aaid  jostiaas  are  anew  anpointed,  wh«e 
names  are  affiled  in  the  pannd  witbin  writtei, 
aocordb^  to  the  form  of  tbe  atatiite  io  nek 
case  made  and  ptorided;  and  tbe^aronit 
anew  appomted  as  aforesaid^  (to  wit)  JaHM 
Hancock  ^  Smallbrook,  Edvaid  Brachcr  d 
Stockton,  John  Ferris  of  Warminster,  Jobi 
Ford  of  Potteme,  John  Jerrard  of  FuntbiU  Cif- 
ford,  and  William  Lawrence  of  AMerbuiyik- 
ing  called,  likewise  come  aod  are  sworn  opos 
the  said  jury  ;  aod  tberaopmi  poUic  procb- 
mation  being  made  for  our  said  lord  the  kio|» 
as  tbe  custom  is,  tbat  if  any  one  will  iolora 
tbe  jttsticea  afbresaki,  the  fciag^a  asqeaal  al 
law,  tbe  king's  attorney  general,  ar  the  jsiM 
af  the  jury  arorcaaid,  eoncerniog  tbe  nsttot 
within  contained,  be  should  come  fwtk,  •■■ 
should  be  beard .  and  hereupon  Biarii  6m 
aaijeant  at  law,  offeveth  bimself  on  tbe  betfr 
of  our  said  lord  tbe  king  to  do  tbis;  wkflvapa 
tbe  Court  here  proceedeth  to  tabe  tbe  ssid  ■« 
fuest  by  the  jmrs  aforeaaid,  new  bare  s|if» 
ing  for  the  purpose  aforesaid;  whs  bnif 
elected,  tried,  and  swoni  to  speak  tbe  tisn 
concerning  tbe  matten  within  oontsiaed,  *f 
upon  tbeir  oatb  tbat  tbe  said  RicbaidSssikii 
Guilty  of  tbe  premises,  in  the 
witbin  specified  and  charged  upaa  bi 
Bsanner  and  form  aa  in  aad  by  tbe  ssad  i 
matiatt  ia  ar  iUun  alfoged  agaiMt  bua** 
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PHOCEBDINGS  AGAINST  ThOMAS  BrAKD 

HoLhiWf  Esq,  for  Brib»bt»  upon 
THK  Information*  filed  against 

■IM  BT  THE  AtTQRNBT  GrNBRAL, 
BT  OBJ>ER  OF  THE  HoUSB  OF  CoM* 

MONS>  16  Geo.S.    a.  d.  1776. 

Counul  for  the  Cr<mn,^Mr.  Sen.  Davy, 
Mr.  8er).  Orose,  Mr.  Seij.  Heathy  Mr.  Pep- 
hm,  Mr.  Morris,  Mr.  Moysey. 

OmnMei^  the  Defendant^Mr.  Mantfieldi 
Mr.  Boiler,  Mr.  Batt. 

Mr.  JM«yMy  opcocd  the  loformation.  After 
ivhicb,  Mr.  Serjaaot  Davy  stated  the  facta 
upoD  which  the  chaise  against  the  defeDdant 
was  fbniided,  aad  then  the  Counsel  for  the  pro- 
tBCiitinn  proceeded  to  eiamine  the  witB( 


A  Copy  of  the  Writ  for  the  Election— of  the 
netnni— ^  the  Precept— and  the  Poll,  were 
prodaced,  as  on  the  former  Trial. 

^ameu  Memie  swani. 
Ezamioed  by  Mr.  Serjeant  Grote. 

]>o  yoa-  remember  Mi».  Hollis  comings  to 
Bindon?— Yaa,  a  roomb  or  six  weelca  before 
Ac  election  be  was  with  one  John'SleTene,  a 
Micber.. 

What  has  passed  oeocemiog  Mr.  £Mlie  and 
\  IB  yoor  presence  P—1  waa  billetted  at 
*tbo  saoM  aa<the  rest  of  the  voters 
were,  I  believe,  by  Henry  Haffe  and  old  Ben- 
iBHiia  Choisev;  Mr.  Stsvena  said  he  bad 
tNTonffbt  a  gentleman  to  propose  to  the  borough ; 
I  toM  bioa  lthoog4it  be  bad  no  right  to  pro- 
» a  gvntleman. 

What  Stevens  was  that?— Jobber  Stevens. 

Did  yon  ever  see  Mr.  Hollis  before  ?«— No, 
nor  since  $  1  saiw  him  at  this  time  al  the  Croes : 
Mr.  Hollis  said,  he  was  a  gentleman  of  honour, 
and  that  he  would  be  as  gmid  as  any  gentleman 
that  should  come  to  the  borough :  then  there 
was  a  cry,  *  One  and  all :'  Mr^  Hollis  said.  It 
•bovM  be  one 'and  all. 

Did  any  tbinv  else  paasP— Nothing  more. 

When  was  this  P— About  a  nsoatb,  or  there- 
sioute,  before  the  eleetioo. 

Was  Mr.  Hollis  known  at  Hindoo  at  that 
tiaMf--Onty  by  the  repfeeentation  Stevens 
gave  of  him-;  he  waa  a  stranger  in  the  borough 
Esfora  that  time. 

Do  you  ever  remember  Mr.  Hbllis*a  tayingy 
tbev  abottld  be  satisfied?— I  think  Mr.  Hollis 
anid  an;  hot  I  cannot  be  certain  to  every  word 
ftssed,  it  being  so  kmg  ago;  besaa'd  it 
be  one  and  all,  and  1  think  be  said, 
Ibey  should  all  be  satisfied. 

Bo  yon  know  of  aov  money  given  by  Mr. 


fioHw  or  Slevena 
kdge. 

>■■■  'i' 


my  own 


knev 


*The  Information 


was  the  aame,  wnUatii 
Sbep.l8fi7. 


A.  D;  m&        im 

CraaMBunbwd  by  Mr.  Man^M. 
You  were  a  witness  before  the  Committee  of 
the  House  of  Commons ;  hav«  yon  been  a  wit- 
ness in  any  other  cause  relating  to  Hiodon  f— 
—Yes,  on  the  trial  this  morning. 

Any  other  f —I  was  called  in  once  before  thfl 
House  of  Commons. 

Aye,  I  know  you  were  before  the  Commit- 
tee, we  have  an  account  of  that,  aad  shall  never 
forget  yoa.  Yon  tell  us  Mr.  Hollis  said,  he 
was  a  gentleman  of  honour,  and  sbouM  be  aa 
good  as  any  gentleman  that  should  come  to  the 
borough ;  then  there  waa  a  cry,  *  One  and  all?' 
—Yes. 

How  came  yim  to  say  Mr.  HoUie  said  so?-* 
Becaoae  I  beard  him. 

Waa  any  thing  said,  what  one  and  all  meant^ 
any  thing  aaid  abottt  money  ?— Not  a  word. 

You  think  there  vraa  aemething  aaid  ahovl 
being  satisfied :  will  you  awear  there  was  ?— I 
cannot  take  upon  me  to  say  ao ;  I  believe  it. 

Baft  will  yeii  take  upon  yoa  to  saT  it;  ortbat 
there  waa  a  word  said  abont  satislaction  ?-^K 
oannol. 

Wbooa  did  yoa  vote  for?— Calthorpe  aoA 
Beckford. 

You  bad  none  of  tbia  cbannlog  money  ?--« 
Not  a  farthing. 

DafM  Lambert  awom. 
Examined  by  Mr.  Seijcant  Heath, 
Do  vou  know  Jobber  Stevens  ?— Yes. 
Had  you  any  oonveraation  with  him  about 
bringing  a  candidate  to  Hindoo  ?— I  heard  hiniL 
say  that  be  had  a  friend  to  bring  to  Hindon,  if 
it  was  agreeable  to  the  town. 

To  whom  did  he  aay  so ;  to  you  or  to  any 
other  person  ?— To  other  persons. 
Were  they  voters  ? — Yes. 
Do  you  remember  Mr.  HoUla  coming  to 
Hindoo  .'—Yes. 

Was  Jobber  Stevens  with  him  when  be 
came  ?— Yea. 

Where  did  he  go  when  he  came  to  town  ?-« 
He  went  to  the  Cross. 

What  did  be  aav  there?— I  canool  teU ;  I 
was  not  handy  to  him. 

Did  yoo  hear  Jobber  Steveoa  say  any  thing 
to  him?- No,  I  saw  Stevena  get  upon  tbe 
Cross;  but  I  did  not  bear  what  he  aaid. 

Were  you  billetted  that  day  ?— Yes,  at  th< 
Red  lion. 

Who  ordered  yoo  to  gotbeie? — 1  believe^ 
one  Huffe. 

Did  Hollis  and  Steveoa  come  to  yoo  to  tbe 
Bed  Lion  ?<*-Yes»  Mr.  Hollis  came  to  ask  one 
votes  for  tbe  general  eleetmn. 
How  many  votera  were  preaeot  ? — ^Tea  or  o ' 


Do  yoo  remember  thenr  names  ?— No. 

What  answer  did  they  make?-<Tbey  said 
they  had  no  objection,  if  he  would  be  as  good 
as  any  other  gentleman ;  aome  said  it  must  be 
*down  and  down.'  Mr.  Hoiliasaid,  be  knew 
tke  mctiijing  of  it» 

Did  be  say  aoy  tyng  besidea  ?--Not  that  I 
recollect. 
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Was  any  thing  else  said  by  the  TOterBP— | 
cannot  sav  there  was. 

Was  Jnr.  Hollis  Icnown  to  the  town  before 
he  came  there  ? — No,  be  was  a  stnuiger. 

Was  there  auv  mention  made,  when  it  was 
to  be  down  f-— ^mebody  made  answer,  *  It 
most  be  once  within  a  week.' 

Bid  ^r.  Hollis  say  any  thing  to  that?— No. 

Do  you  know  of  any  money  being  distri- 
buted upon  account  of  the  election  ?— Not  upon 
Mr.  Hollis's  account. 

Crosi- examined  by  Mr.  Bati. 

I  understand  yon,  that  upon  the  foters  say- 
ing to  Mr.  Hollis,  *  It  most  be  down  and  down,' 
he  said  he  knew  the  meaning  of  that  expres- 
sion :  do  you  mean  to  swear,  that  Mr.  Hollis 
said,  upon  that  being  said  by  the  foters,  that 
he  knew  their  meaning? — H^  said  so. 

You  are  very  sure  he  said  so  in  these  words? 
— He  said  so. 

Who  were  present? — Seveml  people  id  the 
room. 

Mention  some  of  them. — I  cannot  recollect 
Who  were  in  the  room;  there  was  one  James 
Gilbert  there,  I  belie? e  i  William  Prior,  1  be- 
lieve, 
f    Did  Mr.  Hollis  say  this  loud  ?-..Y68. 

So  that  all  might  haTc  heard  it  thai  were  in 
the  room? — Yes,  1  think  they  did. 

How  came  you  not  to  swear  this  before  the 
committee,  when  jrou  were  e^mined  upon  this 
subject? — Very  Itkely  1  was  not  asked  the 
question. 

But  yoo  were  asked  what  Mr.  Hollis  iaid : 
How  came  yoo  not  to  give  that  account  to  the 
committee?— I  don't  know  that  I  was  asked 
the  question. 

Mr.  £a<f.  You  were  not  asked  it.  Now 
you  were  asked  to  tell  every  thing  that  Mr 
^Ipllissaid,  and  you  made  use  of  no  such  words] 

Reuben  Burnett  sworn. 
Examined  by  Mr.  Popham, 

Are  yon  a  voter  at  Hindon  ? — Yes. 

Do  you  know  Mr.  Hollis? — Yes. 

Do  you  kbow  Jobber  Stevens? — Yes. 

Do  you  remember  when  Mr.  Hollis  and 
Jobber  Stevens  were  together  at  the  Swan  at 
Hindon?— Yes. 

How  lon^  was  it  before  the  election?—! 
don't  know,  it  was  a  little  while  before  the  elec- 
tion 

Was  that  the  first  time  you  saw  Mr.  Holfis  ? 
—Yes;  when  Jobber  Stevens  first  came,  he 
said  he  had  brought  a  gentleman  to  represent 
the  borough  of  Hindoo,  and  he  hoped  it  wonid 
be  agreeable  to  all  friends.  Mr.  Meade  stood 
by ;  he  said,  Has  the  gentleman  got  nothing 
to  say  for  himself?  He  stood  back,  and  the  gen- 
^  tieman  came  forward.  Mr.  Hollis  said.  Gen- 
tlemen, 1  came  to  represent  the  borough,  and 
hope  it  will  be  agreeable  to  all  friends.  Ed- 
ward Piercy  said,  Down  and  down:  Jobber 
Stevens  said,  in  regard  to  down  and  down,  it 
wouU  not  be  wanted, 


Triatio/R.SfmihandT.B.HolUs,esjrt.   [Ifjf 

Was  Mr.  Hollis  present  at  that  timef-He 
was. 

Cros»-ezamioed  by  Mr;  BuUer. 

Were  there  many  people  there  at  the  tinef 
—Yes,  there  might  be  half  a  score,  orfimteeD 
or  fifteen. 

All  Ulking  together?— Yei,  when  the  gen- 
tleman came  in. 

Was  Lambert  there  ?— 1  don't  reoollcct  \m 
being  there,  but  he  might  be  there. 

What  house  was  this  at  ?— The  Strso. 

What  was  done  with  Piercy,  when  be  nid, 
Down  and  down  ?— Beckett  said,  if  you  do  mi  | 

fve  the  gentleman  liberty  to  npciilrftr  himHlf;  I 
will  kick  yoo  out  at  the  door. 

Was  not  Piercy  turned  out  of  the  rooo, 
upon  saying  it  roust  be  down  anddowaM 
do  not  know  that  he  was. 

Did  not  you  swear  before  the  committM, 
that  Piercy,  when  he  said  that,  wtt  erdcied  m 
of  the  boose?— No. 

Was  Piercy  ordered  oat  at  all?-'He  wn 
ordered  out  at  the  tinoe. 

When  ?— When  he  said,  Down  and  dowa. 

Who  ordered  him  out?— The  landlord,  Job 
Beckett,  because  he  did  not  give  the  gendeaui 
liberty  to  speak. 

Where  was  Mr.  Hollis  when  this  wai  aid? 
—In  the  same  room,  the  kitchen. 

And  must  therefore  bear  this.  How  nev 
was  he  to  Stevens  when  he  said  that  wosM  mi 
be  wanting  ? — A  little  distance. 

Did  Mr.  Hollis  hear  Stevens  say  tbst  mdd 
not  be  wanted  ?— I  don't  know  that  he  did  bcir 
it. 

Was  Mr.  Hollis  as  near  to  Steven  vyN 
was  ?— No,  he  was  not* 

Was  Mr.  Hollb  near  enough  to  Sttreni  «• 
hear? — He  mi||[ht  be  near,enoagfa:  be inigte 
hear  it,  or  he  might  not. 

Stevens  was  his  fiiend?-^  Yes.  • 

Did  you  ever  see  Mr.  Hollis  then  witiMi 
Jobber  Stevens?— No. 

Andrew  Farrat  sworn. 
Examined  by  Mr.  Mojffof, 

Do  you  remember  when  Mr.  floUitcsffleto 
Hiodon  ?— Yes,  the  99tb  of  Aognst  1774. 

How  did  be  come'?— In  a  post  cbsiie. 

Do  you  recollect  who  was  with  him?-^*I* 
Stevens,  the  butcher. 

Any  body  else?— And  another  gwtkKU 
unknown :  they  came  there  in  »chuie. 

Did  you  see  him  when  yon  came  !• » 
Cioss  p    Yes. 

What  passed  at  the  Crass?— Mr.  BfXkvi 
ho  was  a  gentleman  recommended  by  Simi^ 
the  person  who  was  with  hiai. 

What  else  did  he  say  ?^Thftt  he  csoe  tf » 
candidate  to  the  borough.  .. 

Did  he  say  any  thing  more?— Y«i  ^•■JJ 
he  was  an  honourable  gentleman,  and  bs  fftdW 
always  behave  honourably  by  the  I 

Was  that  all  he  aaid?— 1  don't  i 

any  thing  more.  _. 

'      did  the  people  aayr^^taef^ 
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i^eil,  Ooe^  and  all :  Jobber  Stevem  laid,  they 
had  no  cause  to  dispute  that :  I  dooH  remember 
aoy  tbioff  else  that  was  said. 

Was  Mr.  Hollis  present  ?— Yes,  close  to  him. 

So  there  was  a  ereat  hollowing  of  *One  and 
all.-Yes. 

Was  that  eiplained  ?— Not  then. 

Where  were  you  quartered?— At  the  Queen's 
Head,  William  Penny's. 

Were  there  many  people  quartered  there 
besides  you? — Eighteen  or  nineteen  voters. 

Were  yon  at  the  Swao  t!iat  day  ?— Yes. 

Was  Mr.  HoUis  at  the  Swan  ?— Yes. 

What  passed  at  the  Swan  ?— Mr.  Hollis  and 
Mr.  Stevens  came  there. 

What  passed?— They  asked  the  voteamen 
lor  their  votes  and  interest. 

Which  asked  the  voters  for  tbehr  votes  and 
interest  ? — Stevens  first  asked ;  he  said  it  was 
•   gentleman   that  he  recommended   to  the 


borough :  Frauds  Meade  was  present ;  he 
said  be  did  not  know  that  he  had  any  business 
to  recommend  a  gentleman  te  the  borough, 
and  asked  Stevens  if  the  gentleman  had  any 
thing  to  amy  for  himself;  Mr.  Stevens  drew 
back,  and  said  he  had. 

Was  aoy  thing  said  ?— Yes,  the  gentleman 
said,  be  was  recommended  by  Mr.  Stevens; 
that  be  was  an  honourable  gentleman,  and 
wuold  always  behave  good  to  the  town,  and 
would  be  as  good  as  any  gentleman. 

Was  nny  thing  more  said  by  Mr.  HoHis  or 
Mr.  Stevens  ? — No,  not  that  I  remember.    * 
.   You-were  at  Salisbury,  I  believe,  just  after- 
wards.-^Ye8,  the  Friday  foUowing. 

Did  yon  see  Stevens  there  ?-*-Yet. 

What  did  be  say  to  you,  or  you  to  him  f— 
I  was  coming  along  the  street;  I  saw  him; 
1  asked  him  when  he  would  come  to  Hindon j 
(hat  Mr.  Hollis's  fnends  were  very  uneasy. 

What  did  lie  say  to  that?— He  said  he 
should  be  there  ia  a  short  time ;  for  he  had  got 
every  thing  in  order  to  bring;  he  said  lie 
should  not  be  there  himseU^  but  he  would  send 
some  friend  who  wonid  answer  the  purpose  as 
well ;  I  washing  away ;  he  called  me  back 
again,  and  told  me  to  give  bis  compliments  to 
Mr.  Lucas  at  the  George,  and  desire  him  to 
meet  a  friend  of  his  at  the  White  Horse,  next 
night. 

Whom  does  the  White  Horse  belong  to?— 
One  William  Harding. 

Did  yoa  go  there  ? — Yes,  I  went,  and  deli- 
vered my  message  to  Mr.  Lucas,  and  he  sent 
me  there ;  <he  next  e? ening  two  gentlemen 
came  in  a  carriage  to  the  White  Horse ;  I  went 
lo  the  White  Horse ;  when  1  came  to  the  back 
|>art  of  the  bouse,  there  were  a  great  many 
people  there ;  it  was  a  back-house ;  some  time 
ifter  1  was  there  I  got  in,  and  went  up  into  a 
room. 

Whom  did  you  find  there?— 1  found  one 
Harry  Hatfe,  a  baker,  there,  and  Jack  Stevens, 
I  brother  to  Jobber  Stevens,  and  an  unknown 
rentlemAo  in  black.  They  ordered  Thomas 
itevena  Hug,  John  Edwards  a  laBomesy  and 
^maomB  Ijanaierly  aod'myaelf,  lo  put  our  names 


to  a  note ;  the  other  three  made  their  marks  ; 
I  put  my  name:  the  gentleman  said,  it  did  not 
signify,  as  they  could  not  write  their  names* 
but  they  knew  what  it  was  for. 

How  much  money  did  you  get  ?«<^ffotvteen 
guineas,  and  two  half  guineas. 

Did  they  all  get  alike?— Yes,  as  far  as  I 
know. 

What  was  the  manner  of  giring  the  money  P 
—Through  a  hole  over  the  door. 

Did  these  other  three  people  you  mention 
pot  up  their  hand  to  the  hole  too  ?-*Yeay  and 
received  the  money  in  the  same  way. 

Cros8-ej!amined  by  Mr.  Mansfield. 

Whom  did  you  vote  for?— Richard  Beckford, 
esq.  and  general  Smith » 

Did  you  ever  tell  aoy  body  what  yon  would 
swear  concerning  Mr.  Smith  and  Mr.  Hollis? 
—No. 

Then  yoa  never  said,  that  you  would  be  re> 
venged  of  Hollis  and  Smith,  and  you  would  be 
damned  if  Beokford  ahould  not  sit  m  the  House? 
-^J  net er  spoke  such  a  word. 

You  know  that  was  sworn  about  you  before 
the  committee.— Yes,  but  it  was  very  fslse. 

There  was^  false  thing  sworn  about  you  ? 
^Yes. 

But  every  body  at  Hindon  bdievad  you  said 
so.— No,  they  did  not. 

The  people  tkera  were  so  cruel  to  you,  that 
they  believed  you  bad  said  ao? — 1  do    not 
imagine  they  did. 
You  know  John  Fricker  ?— Yes. 
Had  you  any  converaation  with  him  about 
it  ?— Never  in  my  life. 

That  was  false  too  that  was  sworn  about 
you  and  Fricker  ?— Yes,  it  was. 

Then  a  great  number  of  your  neighbours 
traduce  and  speak  ill  of  jou,  and  all  without 
cause.  I  dare  say  yon  have  a  good  memory^ 
and  let  nothing  slip  that  you  heard  said.  Now 
Mr.  Hollis  b^n  by  spying,  I  am  an  honour- 
able gentleman,  and  that  he  was  recommended 
by  Stevens?— Yes. 

.  Yon  know  he  was  reeommendod  by  Stevens, 
they  came  in  a  chaise  together,  and  before  Mr. 
Hollis  s|)oke,  Stevens  spoke;  and  then  Beckel 
desired  to  know  whether  Mr:  Hollis  had  not 
something.to  say  for  himself :  so  Stevens  makei 
a  speech,  recommending  Mr.  Hollis;  upon 
which  Mr.  Hollis  is  askd  if  he  hss  not  some- 
thing to  say  for  himself,  and  then  he  says. 
Gentlemen,  I  am  recommended  by  Mr.  Ste- 
vens?—Yes. 

Mr.  Serj.  Dapy,  Where  were  these  15 
guineal  given  you?— At  the  back-home ba«> 
longing  to  the  White-Horse. 

John  Baldain  sworn. 
Examined  by  Mr.  Serj.  Dot^. 

You  are  a  voter  at  Hindon  ?— Yea. 

Do  you  remember  Mr.  HoUis'a  eoming 
there?— Yes. 

Who  came  with  him  ?-*Jobber  SitmiSy  who 
tifes  at  Salisbury. 
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Whea  di4  tbev  come  together  r-*In  Aoguft 
1774,  •  litHe  beiove  the  electiin. 

Where  4lid  tbcy  goP^They  went  to  the 
Ckmb first, andaflerwardB,  1  belief e, they  weot 
to  the  George. 

You  doo't  kDow  what  patted  at  the  Croat  ?-~ 
1  doiiH  know  what  Mr.  HoUia  aaid. 

That  was  the  place  of  billetting,  I  belieTe.— 
He  loM  the  people  they  should  go  to  the  same 
house  they  had  been  b'illetted  to  the  Saturday 
hefore. 

Which  houso  was  yo«  biUelted  tof-^The 
Rote  and  Crown. 

Who  came  to  vou  at  the  Rose  and  Crown  ? 
—-Mr.  Hollis  and  Jobber  Stevens,  and  a  person 
I  did  not  know»  came  together. 
.  Was  that  the  same  day  Mr.  Hollis  came  to 
the  town  first  ?^Yet. 

What  did  Mr.  HoUis  say  P-^-That  he  came 
to  caurait  the  town,  and  he  hoped  he  should 
fiod  frienda  in  tlw  town :  the  voten  aaid.  It 
most  be  one  and  all ;  Jobber  Stevens,  1  think 
it  wat,  taid,  there  was  no  doubt; 

Wat  Mr.  Hollis  preaeot  when  that  was  said  ? 
«— Yes,  one  Joseph  Lamb  a  voter  said,  the 
sooner  they  had  the  dose  the  easier  it  would  be. 

Did  the.paoplesay  any  thing  about  playing- 
np?— The  voters  told  him,  if  he  would  plav- 
up  there  woold  be  no  fear  of  his  election ;  Jo- 
seph Lamb  said,  the  sooner  they  had  the  dose 
(he easier  it  would  be;  Mr.  Hollis  or  Stevens 
aaid,  there  would  be  no  doubt  of  it. 

Were  the  words  last  mentioned  said  either  by 
Mr.  Hollis  or  Stevens,  that  there  woitiU  be  no 
4loobt  of  it,  spoke  immediately  after  Lamb's 
saying,  the  sooner  the  dose  the  easier  he  wonki 
Ihivo  it  P—1  cannot  raooUect  every  word. 

Do  you  remember  afterwarda  being  at  the 
WhitewHorse?-*!  do. 

When  was  thalL?— The  Satucday  night  fol* 
lowing  that. 


The  White-Home  is  Harding's P-^-Yes. 
"  in? J  nans 


Whq  were  present  then 
leet. 
Who  drew  the  notea? 
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>-Tlu)se  who  were 
w  the  house ;  there  was  Benjamin  Cholsey  the 
ehler,  Henry  Hoflb,  Jacob  Stevens,  and  ano- 
Iber  man  I  did  no|  know,  who  drew  the  notes. 

What  notes  do  you  speak  of  ?— 1  don't  know 
what  the  notes  were,  I  never  read  them. 

Did  you  put  yonr  name  to  the  paper? — 
Yes. 

And  what  favour  did  yoik  receive  P-^-Tho  fii<* 
vour  of  15  guineas. 

How  did  you  receive  it  ?— At  a  hole  over  the 
4oor. 

Did  any  more  sign  that  note  fa«sides  you  ? — 
Yes,  three  more;  WilliaoL Brookes^  John 
Stevens,  and  Isaac  Davis. 

Whom  did  you  vote  for?— Hi^llisand  Cal- 
thorpe; 

How  was  the  money  given  ?  Was  it  counted 
out  to  you,  or  howr—lt  was  twisted  up  in  a 
bit  of  paper,  and  put  through  tbia  hole  into  my 
hand. 

^    Cratft-exannned  by  Mr.  Bait. 

There  appears  to  be  some  comhmoa  \b  the 


account  you  give  of  what  pasnd  sAer  %. 
Hollis  came  to  the  Rose  and  Crown;  npcui 
—Mr.  Hollis  said  he  wasoonretecsofmlk 
town,  and  hoped  he  should  find  ftissdt  ii  IW 
town:  they  said,  it  most  be 'Oae  sad  all'  fie 
or  Jobber  Stevens  said,  *  There  woaid  Wn 
doubt  of  it.'  They  toU  him  if  he  wouM  ^. 
away,  or  plav  up,  or.  aomethtag ef  thst  knd, 
there  would  be  no  fear  of  his  eleotioo :  tliM  Jf 
seph  Lamb  said,  that  the  sooner  the  tetk 
essier  it  would  be ;  and  cither  Mr.  HiUii  e 
Jobber  Elevens,  which  I  cannot  nmtt(cl,I^ 
plied,  there  was  nodoubl  of  that 

Jeremiah  Zucei  swore. 
Examined  by  Mr.  Serj.  Grou, 

Do  you  remember  Mr.  Hottis's  eoaiorli 
BindonP^Now 

When  didyouseehin^r-.NottiUj«tMK 
the  election. 

Did  you  go  to  the  Whate^hesreP— Yo. 

When  P-Alpen  Sbtusd^  night. 

Wanany  body  with  yonP-^  frmnHj 
people. . 

Did  you  receive  any  thinf^  there?— A  la 
pound  note,  and  five  guinea*  and  a  fasIT,  isll 
gave  sijipenee  out  of  it. 

Did  yon  paaa  far  n  voter  at  thattiaeM 
did. 

Mr.  BuUer.  Ytmt  ohnrgie  in  theinfan^ 
tion  is,  *  penona  having  n  right  treats.' 

Mr.  S^ij.  Doiy.  Theonwaeanatsf'drrai 
persons  claiming  a  right  tn  vote.' 

You  rsQsived  the  fiAsea 
sign  a  note  P— YeOi 

W  bo  reneived  any  thi^  with  yon?-I  ^1 
mmeiliber  the  pereens;  there  were  tbnth^ 
sides  mesigned  the nol^  hot  i  ijsnasiiinai 
beveitiierofthem» 

Upon  whose  neiDoont  did  yen  roem  ihi 
money  P-^Upon  the  behalf  of  Mr.  Bollii. 

Mr.  MuUer.  Was  tinrea  wmdmid^ 
Mr.  HolliaP--Yee. 

By  whom  P«.A  hnndred  people  I  bditn 

Do  you  reeelleet  any  of  them  P*<-Ne. 

Did  not  you  swear  before  the  eoausiHi^ 
that  the  mi)|or  part  of  the  town  taM /sa,  ite 
von  was  te  receive  the  money  st  the  Wht^ 
horse  upon  Mr.  Smith's  aoeoont.  Ifr.  Bdn 
was  not  there  P — No. 

Nor  was  Stevens  there  P— No. 

Rkhard  Ingrom  swora. 
Exammed  by  Mr.  Serj.  SeMtk 
Were  you  at  thia  White-^horaeP-^Yci. 
What  for  P— -To  receive  a  fovom^ 
What  were  yon  to  receive  thestP«'-Rnia 
gnineasb 

Upon  whose  neeowitP'— Tbsre  wssdohv 
mentioned. 

Whom  did    you  see  there?— One  *•• 
Davia,  one  Henry  Htifle^  and  BenjaieisCW; 
aey,  dhoae  I    remember;  there  were  i^^ 
re  in  the  roens,  but  i  dan^tiMcellsct^cia- 
init  gieenyonP-^W'«8^ 


mp^ 


in  what  I 
n  hole  ever  the  u-^.  ^^^. 

Did  yott.bw  JiMnt MMi»iiy  MjM 
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about  the  Wbite4ioiw  P--I  mu  an  mmif9tof 
Hritfa  An^ftir  Fwmt;  and  ive  itop|»ed  ac  Mr. 
6tePeoi*s  «Im|»;  Mmetlikig  fwmad  tbert  b«* 
IvTMO  StsfCM  mut  Aodrew  Famt,  thefwrliea* 
Un  J  did  sot  Uke  sii  aocMBt  of;  at  parting  I 
beard  Jobber  fitefew  aay  to  Farrat,  Bidl^aeaa 
be  at  the  White- horae  to-morrow  night. 

Samuel  Cotyer  sworn. 
Examined  by  Mr.  Pophasn, 
Are  you  a  voter  at  Hindoo  P — Yea. 
Do  yau  raniember  Mr.  Hottia  ooming  there, 
and  iebbor  8iereiia?-^Yea. 

Where  did  yon  see  them  ?— At  the  George. 
What  did  they  eeiM  then  for  P-^To  canrass 
the  borough 


Did  they  eaavass  the  bofavgh  P-*-Y«s. 

What  ««as  said  and  do»e  r--Tliey  came  to 
ask  ffartheirirotcs. 

Do  yon  remember  any  tUng  being  said  ? — 
Yes,  the  volsrs  fined,  *  One  and  all.' 

What  answer  was  given  to  it  P— 1  do  jMit  re« 
collect  what  Mr.  iloHis  said. 

Wars  yon  at  ihe  White-horse  at  noy  time? 
— Yes* 

What  did  yen  go  there  for  P-^The  aameaa 
the  rtst  of  my  neigbbanrs. 

What  was  that  for  P--1  went  there  for  fif- 
teen ji^oineas. 

Did  yon  reeehre  fifteen  ruineaa  P— Yes. 

How  did  yott  receive  it  r — Through  a  hole. 

Was  aay  body  else  with  T««P-*Thoma8 
Peony,  George  ttayward,  and  Thomas  Wyer. 

Did  you  aign  ao5r  note  P — Yes. 

Did  you  alTsigo  it  P— Yes. 

Did  they  receive  the  nMwey  too  P— They 
held  their  bands  np  the  saase  as  I  did,  to  the 
bole  of  the  door. 

Wbat  did  yon  raeeire  Uiis  maney  forP— 
Thev^idnottellmewhstitwasfor.  . 

Whom  did  you  vote  for  P — For  Mr.  Hottis. 

Did  you  ever  see  Mr.  Hottia  at  Htodon  be- 
fore this  4iaieP>^Ndt  befoM  the  first  ttawhe 
came. 

Dot  he  won  yoor  heart  at  once  P— Yes. 

Thomoi  Moore  sworn. 
Examined  by  Mr,  JMb^Mry. 

Do  yon  v^mcmber  being  at  fiaKsbnry  upon 
the  41k  of  September,  or  thereabouts  in  1774? 
—Yes. 

Did  you  see  Jobber  (Skevens  there  P — Yes. ' 

What  did  yon  say  to  htm,  or  be  to  you  P— I 
asked  him  tf  he  could  kelp  me  to  the  favaor  aa 
the  Matof myneighbenrshad;  for  Mr. Hollis, 
bm  said  ketiad  nothing  to  do  with  it. 

Did  you  go  to  him  for  that  purpose  or  mnet 
him  by  chance  P— For  that  purposef  1  hope  J 
atia  not  to  oaovict  myself,  the  other  part  may 
tend  to  condemn  myself.  He  laid  he  would 
go  to  the  Three  Uona  and 


there,  and  I  should  come  np  aflerwarda  and  aae 
htm  there ;  that  la  Ike  grea( 


greaiest  part  I  «an  Te- 


AfVnr  yon  came  out  from  the  Three  Lioas, 
did  ve«  aos  Siivana  again  P—Ye«,  in  the 
market-place. 


Have  you  aaanthat:biii  voterof  BindonP 
—He  went  for  a  vote. 

What  dad  Steveng  my  abootr  y^nr  can's  vote? 
•^-I  don't  chusetocenaiot  mysel£ 
[Edward  Meade  was  called  upon  his  SubprnnUy 
but  did  not  appear.]  , 

TAoma$  Pcnnyswom. 
Examined  by  Mr.  Serj.  Davy. 

Were  you  a  voter  atlhe  Hiodoo  election  P 
-—No,  J  did  not  vote,  but  I  was  deemed  a  tote 
before  the  election. 

Do  you  know  Jabber  fitevens  ? — Yea. 

How  long  have  you  known  him  f — £ievea  or 
twelve  y  eara,  or  oMre. 

He  IS  a  voter  M  Hindoo  P-^He  has  bees 
formerly. 

He  Hfes  at  Salisbury,  and  is  a  batcher  ?— 
Yea;  I remeaUicr  Jobber Steveas  aad  two  gen • 
tlemen  ooasing  to  my  iather'a  house  ;  my  fa** 
ther  asked  Jobber  Stevens  what  the  gJMitle^ 
man's  name  waa,  he  eaid,  his  name  wa$  Hottis ; 
Mr.  Hollis  said  he  came  recommended  by  Jab- 
ber fiieveaa,  lor  prsaent  himseif  as  a  candidate 
for  the  ensuing  election  for  Hindoo^  and  thn 
voters  said,  ^  down  and  down.' 

Where  was  .this  P— In  my  father's  forc'- 
fsrloiir ;  the  Oueen's  head :  Mr.  HoUia  aaid, 
*  ft  ahaU  he  down,  and  that  saou.' 

Yon  dral  htf t  m  shart  apeeohes  at  your  bor 
rough.  Mr.  Hollis  said  hacame  rsoossmended 
by  Stevens  m  a  candidate  at  the  eaeuhig  elao- 
tioa,  the  men  aaid,  *  It  should  be  down  and 
down,'  and  Mr.  Hollis  said, '  it  abail  be  down, 
and  that  soon.'  Wbat  paased  next  P— Nothing 
more  at  that  time ;  the  Saturday  following  i 
went  to  the  White  horae. 

What  passed  there P— I  and  three  more  gave 
anule.  . 

How  mauv  mora  nsight  be  in  the  vaom  ?— 
There  waa  Jobber  Stevena'e  brother,  and  twn 
more  there  when  I  went  in  :  Samuel  Colycr, 
George  Haywnrd,  and  Thomas  Wyer  joined 
with  me  in  n  nale,  tliat  ndte  waa^  lor  60 
guineas. 

How  Binch  bad  yw  P-^  Fifteen  guineaa. 

How  did  you  receive  that .'— Tfarongh  • 
hole  ever  the  doar« 

Do  you  know  who  that  came  from  P-t«>No,  it 
waa  handed  through  a  hole  over  the  door  in 
loose  money.  . 

DmI  you  sigw  Urn  note  before  you  had  the 
money,  or  afM*  P— Befate. 

Whomdidyott  oier to  vote  for  P-n^I did  not 
offer  to  vote  for  any  bady. 

Whom  did  you  engage  your  vote  for? — I 
kept  that  to  myself  tilT  1  came  to  the  Cross. 

In  Whose  behalf  did  you  receive  the*  fifteen 
guineas  ?-vThat  I  cannot  aay. 

You  knew  you  wen  no  vole,  then  P««-N«^  I 
thought  I  was  a  Tote. 

And  you  went  and  iteoeived  theforamr?— 
Yeiu 

Whose  favour  P— I  cannot  say. 
"Who  kid  you  go  In  the  White*horseP-^It 
was  reported  that  money  was  going  4o  pain 
theiiek  therefore  I  went  t»  the  Wkat6«hon»« 
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'  WfciMe  money  i-A  did  not  know  tfatl,  I 
bare  said  lo  Before. 

So  you  weol  there  not  knowing  whoie  mo- 
ney it  wai,  Bor  what  H  was  for  r^I  was  not 
•ertainoftbat. 

Whom  did  yon  understand  it  was  for,  whose 
farocnrdid  yon  understand  it  to  be  ? — I  under- 
atood.it  was  in  Mr.  HoUis's  favonr. 

Cross-examined  by  Mr.  Batt. 

I  believe  you  were  examined  before  the  com- 
mittee of  the  House  of  Commons,  and  gave  a 
▼ery  long  account  of  this  matter  there? — 

What  did  yon  tell  the  committee  wss  the 
Answer  Mr.  Hollis  made  when  the  voters  said 

•  down  and  down  ?— Mr.  Hollis  said, « It  should 
be  80,  and  that  soon/ 

Wss  that  the  answer  you  made  to  the  com- 
mittee ?— That  was  down  upon  my  exami- 
nation. 

You  haf  e  read  your  examination  lately  ? — 
Yes. 

Then  you  hsTO  read  it  to  little  purpose :  the 
words  you  said  before  the  committee  were, 
I  *  that  he  should  be  as  good  as  any  other  gentle- 
man,' not  that  *  it  should  beso :'  now,  you  say, 
that  in  answer  to  the  voters  saying  <  down  and 
down,'  he  said  *  It  should  be  so,*  which  is  the 
truth,  Jtbey  caonot  both  be  troeP  If  Mr.  liollis 
only  said  one«  now  whicb  is  the  true  account  ? 
—The  meaning  of  both  goes  to  one  thing. 

I  desire  to  know  which  of  the  accounts  that 

2 on  have  sworn  to  is  true?— That  which  I 
ave  sworn  last  is  true,  and  that  is  what  I  have 
sworn  in  London. 

Mr.  Batt.  *rhen  that  which  yon  said  before, 
cannot  be  true,  of  course. 

Mr.  Seg.  D4n^4  Did  or  did  not  Mr.  Hollis 
sav  that  be  was  recommended  by  Stevens  to 
offer  himsdf  as  a  candidate,  and  that  he  would 
be  as  good  as  any  other  gentleman  ? — ^Yes. 
'  Mr.  Ba^^  Yon  said  yoojust  read  over  this 
examination ;  what  was  the  reason  of  that  P— 
To  be  sure  not  to  make  any  mistake.  . 

You  were  aff^d  -of  not  telling  the  truth  1 
aupMse?— No,  I  came  here  to  tell  the  troth. 

How  lately  have  you  read  it  ? — I  cannot  tell 
exactly. 

Tell  me  within  a  day  or  two?'— When  I  was 
in  London  about  a  fortnight  ago. 

You  said  Just  now  that  thb  money  was  Mr. 
HoUis's,  what  reason  had  you  for  thinking  so  ? 
-*-!  could  think  no  other,  as  he  came  to  canvass 
the  town  so  soon  aflerwards. 

William  Crabb  sworn. 
Examined  by  Mr.  Serjeant  Grose. 

Do  you  live  at  Hindoo  ? — Yes. 

Do  you  remember  Mr.  Hollb's  coming  to 
Hindoo  ?-*Yes. 

When  Was  it  r— In  August. 

Whom  did  he  come  with  ?— With  butcher 
Stevens. 

Where  did  yon  first  see  him  at  Hindbn  ?— At 
the  Gross. 

•  Wiat  did  he  say  there?— That  ha  was  oomis 


to  oflRnr  himself  a  candidate  Ibr  the  boraa|hor 
Hindoo,  at  the  next  ensuing  cfediBa,  ui 
hoped  he  should  have  the  fawMr  sf  ika 
votes  ;  Stevens  said  Mr.  Hollis  wasao  bomr- 
able  gentleman,  and  would  behave  with  b* 
nour,  then  the  voters  said  it  most  be  *  oaend 
all.' 

What  else  did  they  say  ?— I  cannot  recdket 
what  they  said"  besides. 

Did  Stevens  say  any  thing  when  thej  ui 
so  at  the  Cross  f — I  cannot  aay  he  did. 

What  did  the  voters  say  when  Steven  pn- 
posed  Mr.  Hollis  at  the  Croos  ?— They  nki  i 
must  be  *  one  and  alj.' 

Was  there  any  thing  else  said  ?— I  dosH  r- 
coUect  now. 

DKI  you  hear  Stevens  say  any  thiogaiQRtf 
that  time  ?•*!  cannot  recollect  ifaat  I  did. 

Was  this  Stevens,  Jobber  Stevens  ?— Y'o. 
'  When  was  it  aflerwaida,  that  yoo  nvHr. 
Hollis  ?.-The  same  day,  at  the  Rote  ai 
Crown.    ' 

What  was  said  then? — Wewereaontttfa 
billeited  there;  he  came  in,  and  said  belMfd 
he  should  have  the  favour  of  our  votes  tada* 
terest:  we  told  him,  we  bad  no  objcclioi,pn> 
vided  he  was  as  eood  aa  another  geotkna: 
Mr.  Stevens  said,  he  made  no  donbt  of  it 

Was  Mr.  Hollis  present?— Yes. 

What  was  further  said  by  Steveas.'-^i- 
thing  further :  some  of  the  voters  asked  lin 
when  it  might  be;  he  said,  Yoor  time  shiBbc 
my  time ;  ttiey  made  answer,  the  soooer  the 
better:  he  said,  once  within  a  week  beswU 
do  something  for  them. 

Court.  Did  Stevens  aay  all  this.M'cs, 
some  of  the  voters  asked  him  bow  macii  it 
miffht  be ;  Stevens  lifted  op  bis  hands,  boldiig 
up  his  five  fingers,  and  said,  Gentlaiiea,tvkt 
this :  we  took  that  to  be»  that  it  thoM  be 
tweqtv  guineas. 

Did  you  go  at  any  time  afterwanb  nj 
where?— To  the  White  fionse,  abootavdi 
afterwards,  according  to  Stevens's  orden. 

What  passed  at  the  White  Horse ?-I  M 
there  Henry  Huffe,  Benjamin  Cbohey,  ^ 
Jacob  Stevens's  brother,  and  another  gestleon 
that  1  did  not  know. 

What  was  done  when  you  got  np  there?*- 
There  was  this  gentleman  a  writiog  of  ooles; 
there  was  a  note  put  to  me  to  sign  it 

Did  you  sign  it  ?-f-Yes. 

Did  any  body  else  sign  with  yonN-Y<'> 
Edward  White,  Richard  Ingram,  sod  Jma 
Davis :  the  gentleman  asked  me  to  driik  i 
^lass  of  punch,  which  I  did  ;  the  note  vsipij 
m4»  a  hole  over  the  door,  and  I  potoy  b^ 
up  to  receive  the  favour. 

For  whom  were  you  to  receive  it?—"* 
took  it,  that  it  was  to  vote  for  Mr.  Hollis. 

Did  any  body  tell  yon  whom  it  was  tof«te 
for?— No. 

What  was  it  you  received  at  the  hole  of  w 
door  ? — Fifteen  guineas  I  received  in  my  d«* 

Did  the  rest  receive  any  thing  ?-TheyfN« 
their  hand  to  thehole^  I  cannot tettwliiiu>«T 
received. 


CMMi^eftUMiied  hy ,  Mr.  Monoid. 

Who  w«re  jpreteot  it  the  Rose  tod  Crowtf 
when  tbltf  ptraed  that  yod  have  mentioDed  P— 
There  were  eif^bteen  or  nineteeQ  of  us :  there 
was  oue  Jfweph  Lamb. 

Who  elae  N— I  cannot  reeoHect. 

Not  reobltect  oneP — I  cannot  say  I  cah,  to 
1»€  certain. 
-   Was  Richard  Inij^ni  thc^e  T-^'  I  cannot  say. 

Jeremiah  Locas  P — I  cannot  recollect. 

Yon  can*  recollect  none  but  Lamb  ?^— No. 

Can  yon  recollect  any  other  man  that  saw 
this  holdioff  up  of  handi»P— -I  suppose,  every 
Kody  there  must  see  it. 

\^Eliat  Stevens  was  called  upon  his  snbpdbna, 
-"but  did  not  appear.] 

Mr.  Seijeaot  Davy,  My  lord,  we  rest  our 
case  here  on  the  part  of  the  prosecutioa. 

Mr.  Mansfield  made  a  speech  to  the  jury  in 
behairof  the  defendant,  but  did  not  call  any 
vitnesses. 

Mr.  Baron  Hotham  then  summed  ,up  the 
evideuce  to  the  jury,  who  by  their  verdict  pro- 
nounced the  defendant  Guilty  of  the  cha^-ge 
alledged  in  the  information. 

Mr.  Calthorpe  and  Mr.  Beckford  were  ac- 
quitted. 


On  Monday,  May  ^0,  bein^  the  last  day  of 
Easter  term,  16  Geo.  3,  Smim  and  Hollb  were 
broui^ht  up*  to  the  court  Of  King's -bencb,  to 
receire*  the  j  udgment  of  the  Court ;  hot  as  the 
judges  Were  desirous  to  have  longer  time  to 
consider  of  the  proper  punishment,  they  wev6 
committed  till  the  next  term,  to  the  Kiog's' 
bench  prison. 

Previous,  however,  to- this  commitment,  viz. 
on  the  16th  of  May,  the  new  election  for  Hin- 
don  took  place ;  and  Mr.  Smith  having  again 
declared  himself  a  candidate,  he  was  returned, 
together  with  Henry  Dawkins,  esq. 

On  Saturday  the  8th  of  June,  being  the  se- 
cond day  of  Trinity  term,  16  Geo.  3,  Mr.  Smith 
and  Mr.  Hollis  were  again  brought  up  for  judg- 
ment. 

On  the  former  occasion,  Mr.  Serjeant  Davy^ 
as  counsel  for  Mr.  Smith,  had  informed  the 
Court,  that  his  client  had,  a  few  days  before, 
lieen  re-elected  by  a  great  majority  of  roices, 
to  represent  the  borough  of  Hindoo,  and  since 
there  was  not  (as  he  alleged)  the  least  shadow 
or  pretence,  for  any  charge  of  bribery  against 
him  at  that  election,  he  hoped  that  would  ope- 
jrate  with  the  Court  in  mitigation  of  the  punish- 
ment they  might  think  fit  to  inflict  upon  him. 
He  said,  that  at  his  first  election,  instead  of 
introducing,  for  the  first  time,  corruption  into 
the  borough,  Mr.  Smith  himself  had  been  led 
astray,  and  induced  to  the  tfiencok  of  which : 
the  verdict  of  a  jury  had  fbnod  him  guilty,  by 
the  established,  and  almost  uoiversalpractice, 
among  the  roters  of  Hindoo,  of  exposing  their 
suffrages  to  sale  i  and  that  by  the  purity  with 
wbiph  the  last  election  had,  on  his  part,^  been 
conducted,«he  was,  in  some  measure,  entitled 
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to  the  praise  of  having  reclaimed  his  electors- 
from  this  inveterate  abuse  of  tneir  franchises. 

£ach  of  the  iuformatious  contained  several 
counts,  and  both  Smith  and  Hollis  were  foun^l' 
guiUy  On  all  the  counts,  in  the  informations 
against  them.  Most  of  the  counts  charged 
them  with  acts  of  bribery  committed  in  October, 
lt74,  immediately  before  the  election.  For 
those  acts,  they  w^re  liable  still  (until  October, 
1776}  to  actions  on  the  statute  of  2  Geo.  2, 
cap.  24^  and^to  all  the  pe^iaUies  inflicted  by 
that  statute.*  The  court  of  King's- bench,  in 
the  case  of  th^  King  against  Hey dou,  or  Hay- 
don,  when  the  defendant  was  found  guilty  oa 
an  information  for  bribery  granted  h^  the  Court,  ' 
respited  the  judgment,  till  the  time  within 
which  actions  on  the  statute  might  be  brought 
was  expired,!  in  order  that  he  might  not  b^ 
twice  punished  for  the  Same  offence ;  and»' 
nearly  about  the  same  time,  in  the  case  of  the 
Ring  against  Pitt,  and  against  M^ad,  they,,  on 
the  same  principle,  established  it  as  a  general 
rule,  not  to  grant  informations  for  bribery  ia 
future,  until  the  end  of  the  two  years  alloiveil 
b^  the  statute,  for  proceeding  by  way  of  ac- 
tion.f  This  rule,  however,  could  Only  operate 
upon  informations  granted,  by  the  discretion  or 
the  Court,  to  private  prosecutors,  and  could 
not  affect  those  filed,  ex  officio^  by  the  Attorney 
General.§  The  reason  of  the  rule  is,  indeed, 
equally  applicable  to  both,  and  in  cases  of  in- 
formations, ex  officio^  the  Court  might  obtain, 
the  same  eqd,  by  respiting  judgment,  as  In  tha 
case  of  the  King  against  Ueydon,  till  the  ex- 
piration of  the  two  years.  But  the  rule^ 
though  general,  was  never  meant  to  be'  uni- 
versal ;  for  in  the  case  of  the  King  against  Pitt, 
and  against  Mead,  lord  Mansfield  said,  *'Tbera 
may  possibly  be  particular  cases,  founded  on 
particular  reasons,  where  it  may  be  right  to 
grant  informations,  before  the  limited  time  for 
commencing  the  prosecution  [on  the  statute  of 
3  Geo.  2,  cap.  24.]  is  expired."  || 

Mr.  Justice  Aston  now  delivered  the  judg- 
iheot  of  the  Court.  Af\er  stating  the  qualifica- 
tion with  which  the  general  rule  had  been  ac- 
companied in  the  above-mentioned  cas^,  be  ob- 
served. That  there  was  a  very  great  differenca 
between  the  cases  in  Burrow,  (where  the  of- 
fence was  the  bribing  of  a  single  voter,  and  tha 
prosecutions  carried  on  by  private  persons,  who 
might  also  have  sued  on  the  statute)  and  tha 
present  instance,  which  was  that  of  a  general 
corruption,  and  the  prosecutor,  the  Attorney 
General,  acting  under  the  express  order  of  tha 
House  of  Commons:  He'  entered  largely  intn^ 
the  nature,  enormity,  and  dangerous  tendency 
of  the  offence ;  taking  notice  that  among  many 
e? il  consequences,  one  of  its  most  obvipus  et- 
iects  was,  to  give  rise  to  the  crime  of  perjury |^ 


*  Vide  Douglas,  vol.  1,  p.  410. 

+  3  Burr.  1350.  t  J*>«J-  P-  ^340. 

§  For  the  difference  between  these  two  sorts 
of  informations,  vide  BUckst.  Comm,  vol.  4« 
p.  304,  4to  ed. 

II  3  Burr.  p.  1340. 
4N      . 
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KeeAusra  voter  wt^o  has  0OM  1ii<  vote,  or  has 
beeo  even  promised  a  reward  fbr  it,  nmst.  if 
the  bribery-bath  it  tendered  to  hitn,  be  gtiihv 
nf  perjury,  before  be  cao  be  admitted  to  poll. 

S[e  traced  the  history  and  gradual  progress  of 
eetion-brthery,  and  of  the  differeot  remedies 
Which  the  House  of  Commons  and  the  tegida- 
tlire  bad  provided  against  it ;  and  mentioned, 
particularly,  that  a  ?ery  dross  scene  of  corrup- 
^n  whicB  had  taken  place  at  BeveHev,  in 
Yorkshire,  in  the  year  17S7,*  bad  gif en  liw  to 
Ihe  tUtute  of  3  Geo.  8,  cap.  S4. 

Hie  Judgment  he  ddifered  nearly  ib  tho 
Ibllowhig  words : 

*<  The  Court  has  taken  into  consideration  the 
itenrisooment  yon  have  already  undergone, 
And  thev  adjui^  that  you  sbsN  pay,  each,  a 
ilne  of  1,000  marks ;  and  that  you  be  Impri- 
soned iix  months,  and  nbtO  you  pay  your  re- 
tpectire  floes. 

*<  As  to  you,  Rtohard  SAlth,  the  Coort  can- 
Hot  help  expressing  their  astonbhment  At  what 
Attptered  from  the  mouth  of  your  own  counsel, 
Inat  you  continued  tw  boldly  to  persist  in  your 
•ttekbpC,  and  that  you  have  been  again  returned 
for  the  same  place.  They  therefore  tare 
(bought  proper  to  add  to  your  punishment, 
(hat,  at  the  ezpiratkm  of  the  term  of  your  im- 
prisonment, you  shall  give  security  for  your 
|ood  behariour  for  thr^  years— yourself  Imd 
two  sureties— you  ID  be  bound  in  1,000/.  and 
€Uh  of  the  sureties  in  5001," 

In  consequenee  of  this  judgment,  both  the 
ikfendants  were  eonteyed  back  to  the  King's- 
lenoh  prison,  where  they  continued  till  the  23d 
4>fNof  ember  following,  t.  e.  for  the  spaee  of 
168  days,  or  0  lunar  months.f 

On  that  day,  their  fines  having  been  paid 
finto  the  hands  of  sir  Jaooes  Burrow,  the  clerk 
pf  the  crown»  some  days  before,  Mc  Mollis 
#as  discharged  by  the  marshal.  Mr.  Smith 
^ras  brought  up  to  Westminsteivhall,  and  in 
the  treasury-chamber  of  the  court  of  King's- 
bench,  was  bound  over  agreeably  to  his  sen- 
tence for  three  years.    This  passed  before  Mr. 

^  It  is  impossible  to  collect  any  thing  of  the 
particular  merits  of  this  case  of  Beverley  from 
the  entries  relative  to  it  in  the  Journals.  Vide 
Jfoum.  vol.  81,  p.  84,  col.  1.     1  Feb.  1787-8, 

;.  188,  coj.  1,  S.    88  Jan.  1788-9,  p.  9$6,  col. 
,  S:    85  Feb.  1788-9,  p,  249,  col.  8.  9.  p. 
«50,  col.  1.    4  March,  17889,  p.  859,  col.  1, 

9.    8  March,  1788-9 Douglas. 

t  *<  A  month  in  law  is  a  lunar  month,  or  88 
4ays,  unless  otherwise  expressed,  not  only  be- 
cause it  is  always  one  uniform  period,  but  be- 
cause it  falls  naturally  into  a  quarterly  divuion 
by  weeks.  [Thus  in  a  case  in  Dyer,  818  b. 
^  the  statute  of  enrolments,  the  six  months 
were  reckoned  of  88  days  each.]"  Bhuskst. 
Comm.  vol.  8,  p.  141,  4to  ed.— There  is  ano- 
ther reason  why,  in  cases  of  punishment  by 
Imprisonment,  the  computation  should  be  by 
lunar  months;  namely, the  fovour  which  is  al- 
ways to  lie  shewn  to  liberty,  where  the  tenns 
•re  ambiguous  and  doubtfoh— Dauglas. 


7v&ibyjt.Sfiia«iriiar7.A.AAit»eff.  [m 

Justice  AMirn  and  Mr.  JusiieB  Wain»  kfn 
the  ether  judges  were  couse  down.  Y«,  I 
prseuoie,  it  is  to  be  oeuaideced  u  bsvag  bos 
doue  in  court,  since  the  reeogoiiBnes  w«» 
dersigned  <«  By  the  Court"^ 
The  reader  will  icnark  that  the  wm  iMa> 


pacities  ensue  upon  a  cottfictioii  en  a  proitti- 
tion  for  bribery  by  way  of  informstioa  ittn* 
OMo  kw,  as  when  the  proceeding  b  ky  as  l^ 
tion  under  the  statutes  the  disdEliag  wtriiii 
the  act  of  SOee.  8,eap.si4kieQt7,  Uigii 


»Aod 


ind  everj  (ersen  offending  in  bbjf  if  it 
aforesaid,  from  and  after  jodgMt  1^ 


tained  against  him  in  any  such  actioa  of  Mt, 
bill,  plaint  or  information,  or  summary  actM, 
or  prosecution,  or  being  any  otberwiK  bwfilf 
convicted  thereof,  shall  for  ever  be  disaUd  s 
vote  in  iny  election  of  any  member  or  nm- 
hers  to  parliament,  atid  also  shall  forefcr  he 
disabled  to  hold,  exercise  or  enjoy  any  office  e 
franchise  to  which  he  and  they  then  dufJ,  t 
at  anv  time  afterwards  lliay  be  eatitted,  u  1 
member  of  any  citv,  boroi^fh,  town-cwpome^ 
or  cinque  port,  as  Ir  knch  person  was  nainnlj 
dead.'*  Dougk^t  Etecikm,  CSbm. 


<<  1776,  17th  May.  The  Atlsiecy  tanl 
caiM  iuttt  the  oonit  of  King^s-beaiili,  arf 
flMived  for  judgment  against  general  Snii,  fa 
hribmg  the  electors  of  the  borough  of  Biate: 
Mr.  Jsslioe  Wtfles  staled  tfaeevidcnosMiit 
hia.  Ae  soon  as  be  oondtided,  seijtsBtUHj 
attd  Wk.  Bkmsfield  cwlcavoured  to  niiti|ilelki 
sentence,  by  shewing  bow  much  the  goMnl 
had  akeady  beeo  punished  for  his  oiimeit  t^ 
grent  expence  he  was  at,  and  likely  l»  he  it 
in  answer  to.  what  was  urged  in  hk  ftvMr,lki 
Attorney  General  insirtod,  tl«»t  the  raM* 
given  in  fovour  of  hiaoi,  only  aggfafiHd  Ui 
guilt.  Lord  Mansfield  then  began  bj  eipna' 
mg  his  concern  that  the  defendant  badbrMstl 
himself  into  so  disagreeable  a  situalioii,  psnon 
the  Attorney  Generars  idea,  that  as  to  the  a- 
pence,  the  general  brought  it  on  himself  by 
pr^buring  a  return  by  corruptibn ;  tbil  tts 
voters  being  willing  to  receive  bribn,  *«  ^ 
justification  of  the  giver,  that  sucb  poniebflicd 
should  be  inflicted  as  would  compel  the  caoA; 
date  to  be  honest,  that  the  present  cue  wii  a 
the  most  serious  nsture.  An  oficur  of  ihi 
crown,  on  behalf  of  the  public,  prooecote^  » 
conviction.  A  man  endeavouriqg  to  grt  ii^ 
the  senate  by  corruption ;  this  crime  caN  w 
ample  punishment  by  Way  of  example;  iivt| 
the  first  instance  of  the  kind  beard  of,  tM 
should  be  maturely  censured,  as  it  wooU  K 
impossible  to  preserve  the  eoostitatioo  M 
ruin,  if  courts  of  jusdce  did  not  sbt  wilbvi- 

S>dr,  when  such  matters  came  btftfe  tb^ 
is  lordship  then  ordered  the  fetteral  Arflie 
present  to  stand  committed,  and  to  he  brM|tt 

•  1  was  fovoured  by  sir  J.  Burrow  wiAl^ 
noBOunt  of  these  drtumstaodei^-J^Wg^ 


nm} 


Aaiimfifr  f^  Jmfrimimf^* 


A.  P*  1777.^ 


up  the  /^lt4•TQf  iieiitermioraoriT^wba- 
€f€r  teDteDoe  toe  Conrt  iboola  think  proper  lo 
fCODOQiice.  Mr.  Hollii,  Ibe  ntb^r  candidate, 
•Undiog  upon  the  laioe  ground,  wm  dbmitied 
io  tbt  Miqe  mtu^^r^  find  botb  sent  lo  the 
&iji|^9-te9ch  p^n. 

'Qooe  9th.  General  Bichiid  Smith,  and 
Thoroat  Brand  HoUis,  etq.  the  late  memheri 
Ibr  BiodoiH  W^W  brought  before  the  court  of 
Kiog't-benchy  in  order  to  receive  sentenor, 
liafiiig  ^forebeen  convicted  of  bribery  at  the 
fast  general  ekiotion,  when  eir  Richard  Ajston 
preiwaod  their  lenteoce  with  a  pathetic  speech, 
IB  wUch  he  expatiated  on  the  eooraiitj  of  the 
crime,  as,  by  violatiiu)f  the  fnaedom  of  election, 
•ad  cormpttng  the  el^Ara,  the  British  consti- 
tution, the  most  perfect  in  the  world,  conid  only 
be  nndope*  thfrt  the  crime  of  which  ihey  had 
been  guilty  was  af^C^ ^v^^ted  by  the  tendency  it 
liad  to  lead  the  ignorant  and  unwary  to  the 
ision  of  that  horrid  and  foul  sin  of  per- 
the  .only  barrier  between  God  and  Bian. 
se  and  otb^r  reasone  equally  forcible, 
be  inftrvad  the  necessity  of  an  exemplary  pu- 
Idsbnient,  and  adjudged  them  to  pay  a  fine  of 
1,000  marks  each  {606L  ISf .  4J.)  to  the  kii^, 
and  to  inffier  six  months  imprisonment,  and  one 
of  them  (general  Smith)  at  the  expiration  there- 
flf,  to  e^lsr  into  a  reeognizabce  or  1,000/.  him- ; 
IMlf,aBdiwo  s^euritics  in  500L  each,  ibr  hi^j 
good  behavioar  for  three  years« 


jwy, 

From 


CWBf 


**  Hie  day  Iblkkwipg,  one  of  the  folers  at  the 
same  election  waa  broogbt  before  the  same 
Court,  to  receive  sentence  for  wilful  and  cormpi 
perjury,  In  hb  evidence  before  the  Bouse  of 
Commons,  when  he  received  sentence  to  stand 
on  and  iu  tlie  pillory,  with  a  paper  on  his  fore* 
head  signifying  his  crime,  <*  Wilful  and  Cor- 
rupt Periury,**  twice  !n  the  town  of  Hindoo  on 
market-days,  between  elevjen  and  two,  the  firs| 
time  to-morrow  se^nnight,  and  the  second  the 
Thorsdav  following.  And  accordmgly  oq 
Wednesday  the  19th  folldwing,  be  was  brought 
from  the  ICiog*s-bencb  prison  to  Fisherton 
gaol,  Wiltshire,  ami  on  Thursday  was  carried 
to  Hindoo,  where  be  was  placed'  in  the  pillory 
for  the  first  lime.  He  was  met  on  the  road  bv 
a  Dumber  of  his  friends,  with  two  flags,  and 
blue  ribbons  in  their  bats.  The  populace 
treated  him  very  favourably,  their  attentioa 
being  taken  ofl^,  w  a  great  measure,  by  a  per- 
son mounted  on  a  stool,  who  sung  and  sold  an 
election  ballad,  much  to  their  entertainment. 
He  was  brought  bac&  to  Fiaherten  gaol  in  the 
eseniag,  and  is  to  —derga  the  remaiDdef  of 
bissetencetheThuiadayMowiBg.'*— Ammmj 
Rsgiater. 

See  more  coneeniag  these  transactions,  and 
the  bofougb  af  Hiodon,  tn  Do^laa's  Klectioii 
Cases,  ▼01. 1,  p.  173,  toL  4,  p.  971.  18  Pari. 
Hist.  575,  etie^. 


560.  The  Trial  of  an  Action  broaght  by  Stephen  Satbe,*  esq. 
agmnst  the  Right  Hon.  William  Henet  Earl  of  Rochfoed, 
one  of  his  Majesty's  most  Hon«  Privy  Council,  and  theretofore 
ope  of  his  Majesty's  Principal  Secretaries  of  State,  f?r  False 
In^>rl8onn%ent:  Before  the  Right  Hon.  Lord  Chief  Justice  D9 
Grey,  in  the  Court  of  Common  Pleat  in  Westminster^haU : 
16  Geouge  III.  A.  D.  1776,  [Publishjpd  from  Mr.  Gumey'i 
SboFtrHand  Notes.]! 

Cmmuijbr  ike  Fimmi^. 
Mr.  Seijeaot  GIviib,  Mr.8erjeaot  Adab,Mr. 
Ihireaport,  Mr.  AHeyne,  Mr.  Arthnr  Lee. 
Countel  for  the  Dtfendant. 
Mr.  Attorney  General,  Mr.   Solicitor  G0- 
ttenl,  Mr.  Serjeant  Davy,  Mr.  Wallace,  Mr. 
B^eant  Walker,  Mr.  Dnooiog. 

*  1  ss|iiiQse  that  be  was  the  person  men- 
tiojied  by  Mr.  Douglas  in  his  Reports  of 
JBIedioo  Cm^,  f  ol.  S,  case  S6.   Seaford  Case. 

f  As  the  original  publication  contains  not 
ibe  epeecbes  of  the  Counsel,  or  the  Lord  Chief 
Justice's  ebaige  to  Uie  Jury,  J  have  inserted  in 
Aoles  the  report  given  of  4hem  in  the  Morning 
Chronicle  oewi|paper  of  June  l28th,  1776.  An 
Abe  Annual  Ri^^ster  for  the  year,  History  of 
J£urope«  p.  i^^  it  a  bdrfa^MNNint  of  the  arrest 
of  Sayra. 

1 


^Sn^ouL  Jdbjt. 

ValeirtiaeGrkDiled,       E^ivard  HawWM^ 

B4«irani  Bond, 

Thomas  AHen, 

CharfeaMattlMWf, 

WilKans  IKMrnes, 

JdbaCope, 


iWiUis, 
ThoaMsJofdaDv 


JelMi'Bi|nH, 
WinianClarfcei 


Tab 


Gentlemen,  This 


iby  Mr.  Xas^ 


ia  an  action  broii^ht  by 
against  the  right  boa. 


Stephen  Sayre,  esq.  _ 
Henry  Earlof  Bochford' 

The  Declaration  states,  That  upon  tb^  9Sd 
of  October,  io  the  year  1775,  the  dcfendantdld, 
by  various  itleffal  violences,  enter  the  plaintiira 
bouse,  seise  bis  papers  and  bis  person,  and 
commit  him  to  close  prison  for  several  dayl, 
contrary  to  law;  wbi<^  the  jpbuBtUT  lays  tnnii 
danu^ge  in  ^fiOdL 


list]  IT  GiottaS  IIL  Adhnfir  False  Intpruonmeni—         [1288 

'  To  this  the  defeodaDt  pleaded, 

Firet,  the  general  issue'' of  Not  Guilty:     • 

And  t1>eo  several  other  pleas  in  justihcation : 
and  his  justification  is,  That  he  was  at  that  tinoe 
one  of  the  lords  of  his  majesty's  pri?y  council, 
and  one  of  his  majesty's  principal  secretaries 
of  state ;  and  that,  upon  an  information  upon 
oath,  by  one  Richardson,  against  the  plaintiff, 
for  treasonable  practices,  he  did  issue  his  War- 
rant to  arrest  the  plaintiff  for  high  treason,  and 
to  seize  his  papers ;  and  did  issue  another  war- 
rant to  commit  him  close  prisoner  to  his  ma- 
jesty's Tower :  this  he  pleads  in  justification. 

The  plaintiff  has  replied,  That  this  was  done 
in  his  own  wrong :  upon  that  issue  is  joined 
i^hich  you  are  to  try :  we  shall  bring  our  evi- 
dence and  prove  our  case ;  and  upon  that  we 
trust,  that  the  justice  of  your  verdict  will  give 
us  ample  reparation  for  the  injuries  we  have 
fustaioed. 


*   After  Sir.  Lee  bad  opened  the  declaration, 

'.  Mr.  Serjeant  Glynn  went  at  large  into  tha 
Cacta  and  circDmatacicea  of  tha  caae,*  aod  then 
proceeded  to  examine  the  witneBses,  aafoUows: 

Joseph  Wood  aworn. 
\     .  'Ejratnined  by  ifr.  Serjeant  Adair. 
"   It  Hat  are  you  ?~A  shdeiliaker  by  trade. ' 

M^hat  else  ?-« A  constable.  ' 

Do  you  remember  being  at  Mr.  Sayre'a 
house?— Yes,  I  was  called  upon  on  Monday 
moroiny  by  Mr,  Bond,  sir  John  Fielding's 
c^erk,  and  I  went  along  whh  him  to  the  king's 

■  ] ■■'■■;'' 

'  ♦  In  the  Morning  Chrotiicle  of  June  28lh, 
'iTT6t  the  opening  speech  of  Mr.-  Seijeabt 
4^yi9q  is  r€t>orted  thus : 

**  The  Recorder  of  London,  as  leading  coun-' 
ael  for  the  plaintiff,  opened  the  caose,  and  staled 
the  grounds  of  the  action  $o  the  jvry,  Jbegin? 
iriog  with  an  account  of  the  mode  of  potting 
Ihe  'first  warrant  ib  force  on  the  23d  of  Octo- 
ber, by  sending  three  of  the  messengers  of  the 
secretary  of  state  to,Mr.  Sayre's  house,  where 
they  pretended  they  wabted  to  speak  to  him 
resnaotitig  a  fbrged.  aote  pf  $001.  and  kj  that 
means  ^  possession  of  his  person  and  oon- 
Teyed  bim  to  lord  Rochford's  office,  afVer  bat- 
ing rauimag^  his  cabinet  a^d  seized  hU  p^ipfin ; 
reciting  t|ie  examination  of  Mr.  Sayro  before 
Jord  Roebfopdaod  sir  John  Fielding,  with  tb^ 
refusal  of  the  defendant  4o  accept  bail,  jal- 
.thihugfar  ha  badahatB^ed  his grooiid  and  oon- 
mitted  Mr.  Sayre  for  treasoQable  praetkxa, 
iiOtivilhstaBdiny  that  |;be  w.arrant  of  apprehjen- 
sion  charged  him  with  high  treason,  and  final- 
ly mentioning' the  committing  him  to  safe  and 
^iose  custody,  which  was  ri^dly  obsci;ved,  (ex- 
cepting'the  compliance  paid  to  a  restrictive 
order  for  the  free  access  of  Mrs.  Sayre)  al- 
though the  offence  on  the  face  of  the  ciommit- 
ment  was  merely  a  misderoeaooor;,  and  there- 
'^fore  bailable. 

"The  Recorder  dwelt  on  each  particular 
»boye-iiieotioiied  with  great  force  and  ability, 


messengers,  and  from  there  we  weotto^sqoR 
Sayre's  bouse. 

What  messengers?^!  *  don*t  kfnow  tba 
names,  two  of  the  kin|p*s  roasaerigera. 

For  what  purpose  did  yon  go  to  Hr.  Siyre^ 
house  ?— They  bad  got  a  warraat,  they  M. 

Did  you  see  that  warrant  ?wl  did  not  rod 
it,  they  had  it  in  their  hand. 

What  did  you  do  when  yoa  6ame  there ?- 
They  knocked  at  the  dook-,  the  msidMnot 
came  and  opened  it :  they  said  they  waoledfe 
speak  with  'squire  Sayre  about  some  psrticiikr 
business :  she  went  up  and  told  the  'sqatre,  1 
believe ;  she  came  doWn  again,  and  let  os  inte 
the  parlour  on  the  right-hand,  and  tb«stbe 
'squire  came  down ;  they  shewed  him  a  naptr, 
the  warrant  I  suppose  it  was,  and  stid  tbfj 
must  look  into  his  apartments  fiirsome  pipen. 

They  must  search  for  paper*  P— Yes. 

Did  they  read  the  warrant  ? — ^Yes,  they  nA 
the  warrant  to  him. 

What  did  they  do  in  cbnaeqaebte?— At  mb 
as  the  'squive  had  settled  a-btt;  and  got  m(H, 
he  shewed  them  aH  the  desks  where  thfv  wtri. 

Did  they  take  any  thing?— I  bdicfp  tiny 
took  two  or  tljree  away,  I  cannot  say  whicb. 

Did  they  search  among  his  papers?— Ye; 
I  stood  by,  and  the  'squire  was  by. 

Where  did  they  go,  and  in  whst  msanfr *d 
tbey  behave  ?-^They  beba?^  Ter^r  genteel  d 
quiet. 

What  did  they  do  with  bia  papers  P-Tbcy 
read  a  great  many  over,  and  those  tbattbrj 
did  not  want,  1  suppose,  they  left. 

They  exaroiaed  them  P — Yea. 

deducing  from  the  whole  ancfa  iofo-eeeaa 
were  most  likely  lo  alarm  tbejlayaodbniif 
the  eircuinstance  home  to  eac^  man'i  brmt- 
He  painted  in  the  liveliest  colours  tbe  iojoiticc 
of  issuing  a  warrant  to  aaize  a  man's  pent 
and  paiiera  on  an  iDformatwii  notlessiiiBpnbf' 
bletbsn  ridipulous:  he  oi^ged  the  inqoisitwiil 
stile  bf  the  private  examination  of  a  mas  »>p* 
prehend^l,  and  the  manifest  malioe  and  aefr- 
rity  of  refusing  bail,  aod  committing  bin  do* 
prisoner  to  the  Tower,  after  the  magiftnteb^ 
fore  whom  he  was  examined,  had  fouad  mw 
to  alter  his  opinion  of  the  fad  with  wbieb  he 
waa  charged*  and  tbonght  proper  to  cUift 
the  description  of  his  offeilce,  apd  (o  iDsertii 
the  comihitqnent  words  of  snch  vagoe  sad  is* 
determinate  import,  as  the  words  •  treswal* 

{iractices.'  Having  enlarged  on  the  gw»enl  A- 
egality  and  evil  tendency  of  such  condoctii 
any  man,  and  more  particularly  in  a  KCRttit 
of  state,  )ie  retouched  bb  picture  aodiaOWN 
}ts  effect  by  shewing  how  particolsrly  voir 
cbievous  it  was  to  Mr.  Stayre  j  who,  wbes  tfce 
eVeqt  tool^  place,  was  a  banker  of  grest  cn^t, 
aod  was  now,  in  cooseapenoe,  a  raiosd  9» 
He  hoped  therefore  tbe  jury,  from  their  siti- 
ral  feehngs  and  wiab  to  'do  justice,  wsslrf^ 
the  case  in  its  true  light,  and  then  bedooM- 
ed  not  they  wonid  think  the  plaintiff  vstrria^ 
injured ;  tind  make  him  a  jost  eooprasaMi7 
awarding  him  Ample  damages," 
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Sayren,  ike  Earl  ofRodifwrd. 


A.  D.  vm* 


[ism 


TiMfy  took  what  t%  fdetiM,  ami  l«ft  what       Uwlor  mkieA  pwtebde  ?-~Virhh  k  oooralary  of 
they  did 'not  like  ?r-They  took  *— —♦*•—     -•-•-•-— — ^* 


l#o  or  three, 
1  tliink,  away. 

What  did  they  do  afterwards  ?— The  'squire 
drei^ed  btmsetl';  and  weot  with  them  to  my 
lord  Roohford'f  office. 

What  time  in  the  inoniiois;  did  they  go  there  ? 
—I  think  they  got  there  about  seven  o'clock  in 
the  morning,  or  between  seven  and  eight,  1  am 
iidt  positire,  but  it  was  about  that  time.  '         ^ 

How  long  did  you  stay  at  Mr.  Sayre's 
hoosef— I  reckon  we  might  stay  there  three 
quarters  of  an  hour. 

Did  any  body  else  eome  there  wbil^you 
were  employed  about  this  business  f—NolMdy 
.else  came  there.  ' 

Where  did  you  carry  Mr.  8ayreP«-^He  went 
to  my  lord  Roehford's  office. 

Bid  vou  go  with  him  ? — I  did  not  go  in  the 
coach,  1  followed  the  coach,  and  saw  it  there. 

You  did  not  see  any  thing  thst  passed  after- 
wards?—No,  1  was  not  in  the  office. 

When  Mr.  Say  re  came  down  to  theqn,  and 
they  read  the  warrant,  tell  particularly  in  wiiat 
vnaoner  they  proceeded,  and  what  they  did  ?-- 
They  said  they  had  got  a  warrant  for  btgh- 
-  treason :  the  'squire  did  not  seem  to  be  at  all 
dismayed:  he  said  they  should  look,  he  was 
not  afraid  of  any  thing;  he  did  not  seem  to  be, 
the  least  discomposed ;  he  said  they  were  very 
*  welcotte  to*  look,  he  did  not  know  that  he  had 
done  anything  amiss. 

Was  Mr.  tSayre  in  the  room  all  the  time  they 
were  there  ?^-^Yes. 

Did  he  -offer' at  afty  time  to  go  out  of  that 
room?*— No. 

Did  be*  ask  to  go  any  where  else?-^IIe 
asked  to  go  to  dresa  himself,  and  they  did  not 
allow  that ;  he  had  his  clothes  brought  into  the 
room  where  he'was. 

'They. would  not  then  permit  him  to  go  into 
another  room  to  dress  ?«^No. 

Did -they  keep  the  dOor  open  or  shot? — It 
was  shut :  they  ordered  me  to  lock  the  door 
when  I  went  in,  but  I  saw  the  'squire  was  not 
dismayed,  and  I  did  not  lock  it. 

Did  they  make  use  of  any  escose  fo  get  into 
Mr.  fiayre's  house  ?— Yes,  that  they  had  some 
particular  business,  and  must  see  the  'squire. 

Dkl  they  say  what  the  business  was  ?_They 
'  medtibned  something  that  they  wanted  to  see 
him  abont  a  note. 

Edward  Mann  sworn. 
Examined  by  Mr.  Davenport, 

You  are  a  seeretai^  of  staters  or  a  king's 
messenger,  afe  not  you  ?^A  king'smessenger. 

Pray  haVe  you  got  the '  warrant  P— No,  I 
have  not. 

Had  not  yon  the  warrant  ?— Yes,  I  had. 

What  became  of  It  P— I  gave  it  to  Mr.  Sneath. 

Who  is  he  P^The  first  clerk  in  the  secretary 
of  state's  office.  '• 

When  dkl  you  give  it  him  P— Last  Monday. 

Did  yon  go,  upon  the  S9d  of  October,  with 
Wood  the  constable  to  Mr«  Sayrt*!  home  P— I 


stale's  warratal. 

Did  you  tell  the  person  who  let  you  in  that 
you  had  a  secretary  of  state's  warrant  ?-«l  did 
not. 

What  did  you  tell  the  person  who  let  you  in 
that  yon  came  for  P— 1  cannot  tell  the  v^v 
words:  I  believe  1  said  to  thb effect,  that  I  hail 
somebusinesa  of  consequence  to  communicate 
to  Mr.  Sayre,  and  I  ahould-wish  to  see  him« 

Do  you  remember  saying  yon  came  about  a 
draft  that  there  was  reason  to  believe  was  forg' 
edP — I  believe  I  did  mention  something  of  it. 

Was  the  forged  draft  the  warrant,  or  what 
other  thing  did  yon  allude  to  P— Mr.  Sayre  was 
then  not  stirring. 

'   So  this  forged  draft  was  slhTin|^  before  him  P 
—Speaking  of  it  was  stirring  before  biro. 

How  came  yon  to  say  that  you  came  abont 
a  forged  draft,  when  you- were  a  king's  |mea- 
senger  armed  with  a  warrant  P—Braiuse  I 
wished  to  see  Mr.  Sayre. 

And  therefore  you  made  a  .  pretence  of  a 
forged  draft,  instead  of  telling  hmi  you  osmu 
With  a  warrant  P«— I  did  mention  that,  and  with 
a  view  of  his  coming  down  stairs*  . 

That  warrant  I  think  yon  say  you  delivered 
to  Mr.  Sneath  P— Yes.  .< 

Is  he  the  secretary  to  load  Rochford,  or  was 
he  then  ?-^He  was  first  derk  then  to  lordRoch- 
ford. 

-    Whl?n  were  you  served  with  a  subpcsna  to 
attend 'this  trial  P— Upon  Monday  last 
'  Before  or  after  vou  delivered  tbe  warrant  to 
Mr.  Sneath  P—Af\ter.        . 

You'  were  served  with  a  subpmna  to  bring 
the  warrant  with  yon  P— I  read  the  subpoena, 
'an4  finding  it  mentioned  thai  I  was  to  bring 
tbe  warrant  or  any  other  papers  which  I  had,! 
went  to  Mr.  Sneath  tO  ask  bin)  for  it:  he  told 
•me  he  had  noit  done  with  it. 

When  did  you  go  to  him  P-f-On  Monday. 

How  long  after  you  delivered  itP — ^Within 
an  hour  after  I  received  the  suhmsaa. 

How  long  had  you  deliversd  it  before  yoa 
received '  the  subpmnaP — 1  beliete  it  might  be 
three  or  foiw  hours. 

Did  you  go  to  him  upon  Tuesday  P— No,  I 
did  not 

Did  you  go  to  him  upon.  Wednesday. P*»I 
went  to  him  upon  Wednesday,  and  told  him 
the  same. 

He  hail  not  done  with  it  then?— He  told 
me  that  it  was  mislaid,  and  he  ooold  Doa 
find  it. 

Then  it  is  lost?*— I  don't  know. 

.What  d«v.yon  believe  about  itP«-I  believe.it 
is  mislaid,  I  only  guess  by  Mr.Sneath's  wards. 

Will  you  be  so  good  as  to  tell  me  whose 
hand-writing  it  was,  and  by  whom  signed  Pr^ 
Signed  by  lord  Rochford. 

What  was  it  an  authority  lo  doP—l  betieve 
it  runs  in  the  usual  form  that  warrants  do :    I  * 
•have  one  at  home  J  had  15  years  ago,  and  it 
runs  in  a  similar  form  to  that. 

Was  it  a  warrant  to  take  him  for  high  trea» 
'  ooa  P-^Xo  tho  kcfl  of  my  remambfooeo  i^  MO. 
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.  SigMdfcyloM  BoahliH^;^  sad  «#«Mrtiilifnd 
Mr.  Sftyre  for  high  Ucmod  ?-*-llr.  StepbtHi 
Bttrra. 

I  bdio«  ■ftcrwwib  joa  mm  Mr.  Stjrr*; 
did  Im  come  down  to  you  or  yoa  go  op  to  Dim  ? 
v»-*Saaif«  SiyrecuM  down  to  wm, 

Whtti  dU  yoo  tbeo  order  to  be  done  Ici  him ; 
iidyoa  oidw  bkn  to  be  locked  «p?-4toU 
Mr.  Seyrelbat  I  hem  come  oq  bMineMwUeb 
WAS  very  diMgreettbie  to  me,  ead  1  \ 
k  wottlif  be  10  to  him ;  tbat  we  bad  a 
«f  ■tafee'e  warraat  to  take  him  mloeiiilody,  ami 
afler  that  la  seise  kis  papers. 

When  be  catoe  dowo  to  yaa«  did  yoo  pennit 
Hm  logo  about  to  dress  himself,  or  aoy  tbiag? 
For  thsty  I  refer  you  to  Mr.  Sayre« 

For  that,  be  caaoal  be  a  wimess^  aad  Ibtfe- 
fere  I  refer  to  yoa.-'-AAer  Ikia  Mr.  Sayra  ask* 
ad  to  bafapcrmisHOB  to abaae biBBSsIr }  Itold 
him  that  and  any  tbiag  else  that  he  dasHwd. 

Tkeu yao iiemritled  bim to  gosipstairste 
bis  clothes  ? — He  did  not  desire  to  |p»  o^  slaiia 
isr  bis  dolbes,  be  lisog  the  bell  aad  avdetod  bis 
dathes  So  be  bnmghl  to  bim. 

Thau  ha  did  not  desire  Id  go  mio  any  room  P 
-^He  did  desire  la^fo  op  stairs. 

That  was  uot  parmMed,  I  laha  itf— di  was 
permitted. 

Aod  t6  go  mta  daaOier  ream  f — Y«. 

To  dMs  himself  there?«-*I\»  speak  «a  Mm. 
Sayre,  who  was  then  at  breakfast. 

Who  dreutioto  the  rooio,  yoa  arSldayf— 
I  weataloag  wilhhim;  but  if  I  am  not  nua- 
tikan  it  was  by  Mr.&yva's  dadra }  bmla  that 
I  will  Dot  be  positive. 

Afterwards  yon  brooghi  himhafara  my  lord 
]Uehford?^Wadid«  . 

IWd  yanMng  with  yon  any  papcn  af  his? 
•—We  did. 

Did  von  aearab  aadloak  antoa  aomb«af 
papers  before  you  took  away  thasa  thai  yon 
thoaght  mamrial?-^*!  do  not  piopeilyknow 
aihat  is  sasrohiag.    I  toM  Mr.  fiigrre  we  were 

to  take  ^'"'  rr — ^ ' pn-rn  irf -nkiuM  he 

hnnaslfopebed  kisdrawem. 

Did  yon  take  any  ?-^No,  we  took  nana,  BIr. 
Sayre  took  them  and  gave  them  to  ns. 
.    Yott  took  ail  that  ba  gave  yaof^No,  ha 

d  several  papers  in  bis  band,  and  said^  thw  is 

lb  a  paper,  and  this  ancb,  and  we  took  bis 


8o  then  yoo  looked  at  none  bnt  what  ymk 
Immgbt  away  r-« We  kHdrnd  at  soma,  and .  re  • 
tnrued  them. 

You  took  his  word  for  some,  loobed  inln 
others,  and  bmnght  amsy  wbat  yoo  thangbt 
propiN*r--*8ome  wave  braagirt  away ;  I  dkl  not 
isofc  hiloany  papers. 

1  Ihattrbl  yea  said  jnst  now,  yoo  vead  aome 
-of  lbaml--I  did  net  say  1  read  same,  aaMe 
were  read  aod  retomad. 

Who  -read  them  f--8ir  Stanjper  Portan  and 
Mr.  Willis. 

Who  was  air43taayer  Perten?«^He«aaikan 
first  aecretary  to  lard  SooMard. 

Then  the  papers  ware  under  his  lospaofion  P 
•-Mir.«iyml|aiidadlhams   McWttlialadc 


Psvltn  aihsn,  ad  ifr 
tniaadtbam. 

Those  that  were  to  be  brought  avly,t^T 
gavetoyausr  ataley  ?^I  l^iak  l)iem. 

Then  yaa  basiMrht them  to  laid  JBUcfaM?- 
To  lord  Kocbford'o  office. 

How  k)sv  ware  yon  there  ?•-!  belios  ve 
might  be  thareshoutanhoDrandaiVMrte.  J 
will  not  he  exact,  I  did  oat  osake  nuaatM. 

What  heeama  af  Mr.  Saym  tt«i?-He  sn 
sbewa  inis  a  roam  wham  lard  BocfaMn- 
aeivee  fbraifpn  mualam. 

What  became  of  him  after  this  bmriai 
(|oanerr — Mr.  as0fM  oidecad  bis  owsca- 
rtaire,hegot  into  it,  and  Mr.  Staley  sodae 
went  to  lord  Rochford's  office.     ■ 

Saw  kM  did  ba  remain  at  the  sfieeM 
believe,  an  hour  and  a  %QSil«ar,  or  an  bowed 
90  minatas. 

What  beeaoM  of  yon  thmi  ?— Tbm  as  y 
anotber  warrant  given  to  fss. 

Wbat  beeaoM of  that ?— Tliatrl gsie h iht 
deputy aanalahlaaf  theTowar,  aadkftitviA 

Did  yon  carry  Mr.Sayretothe  Tovtr?- 
We  seiAfcr  a haahnav loeach ;  aadllr.fls. 
ley  and  ma  want  with  if  r.  Sayrelo  iheToss. 

By  wheee  wlam  r-*In  cMasgucnm  if  de 
warrant. 

What  was  the  masMmato  thalieataMtd 
the  IVsmr  whan  ywi  ddivcfed  himl-We  W 
no  message. 

0aJ|y  the  delivery  of  the  waonat  ^4h»h- 
livery  of  the  warraot  and  Mr.  fh^m* 

There  anded  year  da^  ?— I  task  a  rawL 

You  took  a  receipt  for  the  body,  sadliai 
laftJiimfr^^AndlbeaslaA  Urn. 

John  TMf  fwon. 
Examined  by  Mr.  AiUyme* 

I  halieva  at  thatuaa  s^thia  anad,  ynw 
one  of  Mr.  8ayre*a^alaika?-^I  was. 

Pa  yen  wmembsr  the  diwaafwfsnwaf  » 
mmsangswcamiiy  to  Mr.  fi^yia^sP-^Id*. 

Da  yon  remember  what  pasaed  b«lwc«B  jd 
and  them  at  that  liase  P— >1  took  anasls  di 
at  tha  lima»  if  yon  will  giva  ma  Istft  • 
vmdit. 

Mr.ilMamsyGmiini/.  Whandidymab 
thaaa  mkmtea?  Saon  after* 
.  flow  aaen^— Two  d«ya  aAsr;  hstlcn 
remember  it  without  my  nolas,  if  yaa  cbmi 
it.  [The  witnem  proceeds  witbaet  lefernie  a 
bismioutes.l  On  Monday  the  HSd  ofOenka, 
betweea  aightand  niiie,  i  wnaatfaeskha  s 
ihaaffice:  ^aar poi«er^amaM|dloldoiCb*;" 
gaatlamdn  wnnM  Mr.  fieym :  I  went  isio  lie 
parlour;  Mr.fiayrewasaott^:  lad^diiw 
If  they  wanted  Mr.  Sayre  i  ^vMmm 
did.    HDbn    Mstv  naitioidar  haiNOsm:  1  <*■ 


did.   apan   «ay  paitiaidar  -n ^^ 

them  thaacrvaat.had  infonnad  mehe  We^ 
«d  him,  and  if  it  was  nsnr  mcgant  hsiis^w 
would  csll  him  a  secood  tiom:  they  is"' 
wa»i  itwasaboiita  fai«fsry.i|pan  tbckmie: 
I  ashed,  what  kind  4^  Ib^ptiy :  tb^  ^ 
diataly  asade  anawcr,  tka(ii  wasa boaeMi" 
of  sgo/.,  and  tbey  supposed  iiwss  (tkitm 


mas) 


Mt.  fleij.  Davy.    Thii  it  trot  effdenoe. 

lli%.  The  watokmiaa  ctme  and  toM  me 
lltere  wereflome  foldiera :  1  asked  him  at  what 
time  thejr  eame,  and  bow  they  came  there?  it 
waa  about  eleven  o'dock. 

L.  C.  J.  De  Grof.  Yoo  have  not  dedared 
tipon  aa;  tbhiff  of  this  tort;  yoa  decbfe  for 
tiie  treapaai  and  inipriMmnieDt ;  if  you  mean 
10  lay  Aat  this  arreit  and  treapats,  as  it  is  stat- 
ed, was  net  done  in  conieqeenoe  of  this  war* 
rant,  we  ought  to  say,  it  is  an  illml  warrant ; 
Ibr  that  there  had  been  a  premedutated  deaiflni 
to  annooiid  bia  house,  «od  aneat  Ua.  hi  no  i^ 


inBeilittd:  I  did  net  «k  lbeH»  to  let  me  see 
lt«  bet  immedlalely  seat  a  seeond  time  Ar  Mr. 
*  Sayte:  I  went  in^  the  ettoe,  wailinqf  for  tlie 
other  cieriL  to  eooe ;  as  seen  as  he  eame  | 
went  ince  the  periontv  and  aftlied  Mr.  Sayre  if 
he  wanted  me :  he  said,  No :  i  thouffiit  it  ex* 
cecdinf  odd  that  he  did  not  meiition  ihe 
fcHferyr  i  eame  baek«  and  mentmed  it  to  ti^ 
other  clerir,  and  told  him  tfast  the  people  were 
lookhig  over  the  papera»  and  I  thons^  it 
nometblntf  tery  extmoftlinavy  that  Mr.  Sayre 
^d  not  memmn  the  fbrgeryt  a  gentleman 
eame  in,  ind  Mr.  I^yre  had  jest  an  oppertn- 
Bity  of  saying  that  be  was  in  coitody  ef  the 
hiog^  meseengers. 

Did  yon  stay  in  the  room,  and  see  erery 
thing  that  passed  P-~I  did  not  slay  a  annnls  in 
the  room. 

Yon  saw  the  papers  mmmaged  P'— The  pa- 
pers weresweadnpon  a  table,  and  tbey  wore 
examinibg  tiiem* 

Do  yon  know  whether  K  was  pcrmitled  Mr. 
Seyte  to  come  into  the  shopf^He  did  not 
€9ome  into  the  shop :  whether  there  was  any 
permission  I  cannot  say. 

Had  you  any  conversation  with  Mr.  Sayre. 
and  where,  before  he  left  the  honsef-^t  had 
Mt :  I  trsot  to  acquaint  a  fHend  or  two  of  the 
nitnation  Mr.  ^yre  was  in,  aikl  did  not  return 
till  Mr.  Sayre  was  in  the  Tower. 

At  this  time  Mr.  Sayre  was  a  banker  P— 
Yes.  ^ 

Mr.iiArytte.  I  faney  such  an  attack  as  this 
Would  necessarily  have  a  very  bad  consetjoence. 

Mr.  Attonthf  General,  Do  yoo  go  for  spe- 
clitdattaffes? 

fUr^  Aikyne,,    No,  general  damiges. 

L.  C.  J.  De  Gire^.  It  is  proved,  that  he  is 
a  banker:  any  body  may  Ibrm  an  opinion 
what  an  eflfect  a  thing  of  this  sort  wooM  have. 

TaU).  Mr.  Savre  had  settled  matters  that 
day  and  the  day  befbre ;  be  was  to  have  gone 
nut  of  town  fbr  ten  days  or  a  fbrtoight,  on 
Monday  evenhig,  or  Tuesday  morning,  to  Bat>. 

Beibre  this  Smsiness  happened,  did  you  ob- 
•erve  any  thioff  paitienlar  about  the  house  ?*- 
Some  time  bcrene,  I  cannot  be  oertafai  how 
long,  but  it  was  previous  to  this  event,  there 
Was  a  guard  of  soldiers  at  sundry  times  about 
the  house:  our  watebman  came  and  told  me, 
he  thought  it  exceedingly  odd :  there  was  a 
▼acant  space  of  ground;  ft  is  now  built  upon, 
near  it,  by  lonTPbnlett,  where  the  soldiers 
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ciwer  ifyeninOM tony  that 
you  will  shew  bow  it  oomes  within  the  case. 

Mr.  ^%nc  This  mnst  be  fin  reply  to  the 
jnstiication ;  1  will  not  anticipate  it. 

U  C.  J.  i>e  Grey.  To  be  snre,  you  should 
not  • 

Mr.  Attome^  Generml  The  diffieiiHy  is^ 
kaowiegittebelmlse:  I  don't  eara  to  seem  to 
oppose  it. 

be  Ailse  or  not^ 

matter  that  is  eatrane- 

oua  to  the  cause.    Do  you  want  to  go  into 


oppose  n. 

L.  C.  J.  De  Gree.    Let  it 
we  should  net  go  mto  matter 


to  prove  these  facts  P  These 
iaota,  I  presume^  will  net  be  denied. 

Mr.  Serj.  O/ynn.  We  shall  eall  no  mere 
witnesses  to  any  of  tbesefacts. 

L.  C.  J.  De  Gr€y.  The  jory  must  have  a 
full  insigbt  now  into  the  manner  in  which  thin 
warrant  was  exeeoted. 

Mr.  Sari.  Glynn.  We  shall  ask  no  more 
about  the  first  warrant.* 

John  JReynoUr,  es^  sworn, 
faamined  by  Mr.  Zee. 
Were  tou  at  the  secretary  of  stato's  offlce 
dnring  tne  examination  of  Mr.  Sayre,  upon 
the  9M  of  October  lastP--Upon  the  9M  of 
October^  nr^  lord;  I  was  attending  my  duly,  as 
nnder  sheriff  of  this  county,  at  Tyburn  ;  and 
while  I  was  there,  I  received  a  messaji^  by 
one  of  Mr.  Ssyre^s  servants,  ttial  be  d^ired  to 
see  me  instantly.  In  consequeooe  of  that 
message^  I  left  the  melsboholy  busmess  iU 
which  I  was  then  employed,  and  went  to  the 
bankihg-hottte  of  Mr.  Sayre :  the  clerks  told 
me  he  was  then  carried  to  my  lord  Rochlbrd's 
office  by  raessengets,  upon  a  charge  of  high 
treason.  I  got  into  a  hackney-coa^h,  and 
went  down  to  the  Secretary  of  State's  office. 
1  sent  my  name  in  to  my  lord  Roebfbrd,  that  t 
understood  Mr.  Seyre  was  there  in  eestody, 
upon  a  cliaige  of  a  criminal  eratore,  and  I  de- 
sired,  as  his  solicitor,  to  have  access  to  him. 
I  received  no  answer  to  this  message,  from  the 
person^  but  that  it  was  very  weH.  I  tdd  the 
perfeon  who  brought  me  that  answer,  that  I 
most  tiave  anotfier  sortof answer ;  that  1  tmist 
have  access  to  Mr.  Sayre ;  I  would  not  be 
shuflM  in  that  way,  but  insisted  ujien  being 
admitted.  The  peraon  came  to  me  agahii  and 
said,  if  I  had  any  thing  to  communicate  to  Mr* 
Sayre,  I  miight  do  it  in  writing :  my  answer  to 
that  was,  I  came  there  in  the  character  of  hia 
solicitor,  and  I  insisted  upon  having  access  to 
him ;  that  if  my  lord  Rochford  4m  not  admit 
me,  I  must  apply  to  Mr.  Seij.  Olynn,  Ilia 
counsel,  an^  hrmg  him  there ;  and  see  whe- 
ther his  lordship  would  refuse  Mm  admimion, 
or  not.  Upon  that  peremptory  message,  1  was 
adsaitted  into  an  outer  room.  The  first  person 
1  saw  was  sir  John  Fieldtmr :  he  aceoated  me» 
and  said,  Mr.  Reynolds,  od  Mr.  Sme  aend 
for  yeuP  I  said.  Yes,  Sir:  said  he,  Thsiis  not 


•  I  suspect  that  there  are  aome  errera  Hi 
this  report  of  what  occurred  during  the  ezansi* 
nation  of  John  IVilljr. 
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true:  IraDlied,  lam  ?eryiorrv  for  tiMt;  Mr' 
Jobo  Fiekbng.  Lord  Rochford  wa»  prewot : 
I  taid,  I  8bo«Ld  not  take  thai  Ungiiage  from 
sir  John  Fieldii^  in  another  uiaee.  I/»rd 
Boobford  ioterfered,  whom  then  I  did  oot  fer- 
aonally  know,  and  I  expressed  some  warmth 
about  tbedifficulty  of  a  geolleman,  th  tlie  Cha- 
racter of  a  solicitor,  or  as  a  private  friend,  hav- 
ing^ access  to  a  person  who  was  there  in.enslody, 
*upon  a  charge  of  a  criminal  nature*.  I  then 
desired  that  they  would  ask  Mr.  Sayre  the 
question,  whether  he  sent  for  me  or  not?  Mr. 
Sayre  was  in  another  room :  application  was 
made  to  Mr.  Say  re,  and,  as  I  was  informed  by 
my  lord  Rochford,  Mn  Sayre  said,  I  did  aend 
for  Mr.  Reynolds ;  upon  which  my.  lord  Roch- 
ford admitted  me  into  the  presence,  of  Mr. 
Sayre.  I  found  Mr.  Sayre  andee  an  examine^ 
tion,  as  I  understood,  and  a  clerk  wfiting  at  a 
table :  I  then  char||ed  him  not  to  answer  any 
questions;  not  to  sign  any  papers;  that  the 
▼ery  moment  he  did  one  or  the  other,  or  seem- 
ed disposed  to  do  one  or  the  other,.!  would 
leave  the  room.  Lord  Rochford  said.  Is  that 
the  advice  you  ^yeyour  client,  Mr.  Reynolds? 
Yes,  my  lord,  it  is  the  advice  I  give  him;  I 
am  answerable  for  that  advice,  and  I  shall  give 
him  no  other.    Then,  said  be.  Sir,  1  think  you 

£>e  bim  very  wron^  advice.  Mr.  Sayre  then 
sired,  that  the  mmutes  of  his  examination, 
so  far  a9  it  had  gone,  might  be  read :  they 
were  read :  the  information  of  Mr.  Richardson 
^  was.  alsd  read.  Upon  hearing  the  information 
read,  I  laughed  exceedingly;  I  said,  the 
charge  was  too  ridiculous  to  be  attended  to  se- 
riously a  moment.  Either  my  lord  Rochford 
or  sir  Jehn  Fielding,  I  cannot  delermine  which* 
said,  Why,  Sir  ?  It  is  upon  oath.  I  answered, 
looking  at  Richardson,  who  was  there  present, 
I  know  that  gentleman's  character  toe  well  to 
give  credit  to  any  thing  that  be  swears,  or 
wordf  to  that  effect ;  upon  wbicb  Mr.  Richard- 
son called  for  the  protection  of  the  magistrates : 
he  said,  he  wasnot  to  be  there  insulted.  I  then 
said,  that  if  under  the  authority  of  sir  John 
Fielding  and  his  lordship,  I  was  not  permitted 
to  say  it  there,  I  would  say  it  anin  in  another 
place.  I  then  said  to  my  lord  Rochford,  after 
this  alteication  bad  passed,  if,  after  cottsoltiog 
the  great  law  officers  of  the  crown,  tbey  should 
beef  opinion  with  me,  that  this  is  not  a  charge 
of  high  treason,  and  a  bailable  offence,  1  then 
am  ready  to  give  good  and  sufficient  bail  for 
Mr.  Sayre  ;  but  if  they  should  be  of  another 
opmion,  1  have  no  favour. to  ask :  I  was  then 
ordered  with  Mr.  Sayre.  and  the  messengers 
into  another  room.  That  is  all  I  know  with 
respect  to  what  passed  that  day  at  the  Secre- 
tary of  Sute's  office. 

Dkl  yon  apply  at  the  Tower  for  admission  to 
Mr.  Sayce  as  his  solicitor  ?— I  applied  to  m^or 
Raiosford  between  seven  and  eight  o'ck>ck  tliat 
evening  for  access  to  Mr.  Sayre;  the  answer 
given  to  me  by  major  Rainsford  was,  Uiat  Mr. 
Sayre  was  a  dose  prisoner ;  that,  unde^  that 
commitment,  no  person  could  have  access  to 
him  without  a  special  onier  from  the  secretary 


of  state.  I  applied  again  the  nsxt.day,udl 
applied  several  times  afterwaids,  but  sever 
ooiiid get  aocoiB  to  Mr.  Sayre;  and  I  twier 
saw  him  till  I  found  him  before  the  Loid  Chief 
Jttstkse  of  the  court  of  Ki|iig's4Mncb,  by  a  wm 
of  Habeaa  Corpus.* 

L.  C*  J.  De  Grey,  These  sfv^il  applio' 
tions  were  to  the  Tower,  not  to  the  aecretvy  «f 
state's  office  ?*-Yes,  not  to  the  secrelary  of 
staters  office.  .  I  was  present  when  Mr.  AUejM 
and  Mr.  Lee,  as  counsel  for  Mr.  Sayre,  %\ifsiA 
for  access,  stating  to  the  lientenaat-govenorif 
the  Tower.the  reasons  for  that  applicatlMi.titti 
tbey  were  counsel  retained  tor  him,  and  wished 
to  see  bim  to  consult  about  the  measora  for  hb 
enlargement.  The  major  gave  those  two  go- 
Uemen  the.same  sort  ef  answer  that  be  y 
given  me,  as  I  before  stated. 

You  mentioned  thai  you  withdrew  after  of- 
fering baiU  and  then  a  warrant  was  seat  mk 
the  commitment :  how  long  was  it  between  ihs 
time  of  your  withdrawing  and  the  wanui 
out?-- After  I  went  into  tbe  otke 


*  •'  On  the  S8tb  of  October,  by  virtoeof  i 
Habeas  Corpus  granted  by  lord  MaoiiieU, 
Mr.  Sayre  was  conveyed,  by  tbe  proper  ofi. 
cers,  from  the  Tower  to  his  lordship's  boiuea 
Bloomsbury-square.  Messrs.  Adair,  DajrcU, 
Lucas,  and  Alleyne,  attended  on  tbe  put  eT 
Mr.  Sayre,  and  Mr.  White,  partoer  wuh  tbe 
solicitor  of  the  Treasury,  on  tbe  part  of  tbe 
crown.  After  the  two  mat  mentioned  gcatle- 
men  had  spoken  fur  some  little  time  oo  tbe 
sulject  of  Mr.Sayre's  being  committed  to  dose 
confinement,  by  virtue  of  the  warrant  of  con- 
mitment,  which  only  conveyed  a  gesnl 
charge,  and  Mr.  White  had  decUrvdiliatbe 
had  no  instructions  to  oppose  the  bail,  ba 
lordship  called  for  the  warrant  of  commitomiti 
and  immediately  on  perusing  it,  prooooBC« 
that  he  had  not  the  least  doubt  of  Mr.  Sayrts 
Mng  entitled  to  bail ;  as  he  observed,  thattbtf 
gentleman  was  only  charged  with  treasouabk 
practices,  and  that  he,  lord  Mansfield,  abodi 
not  have  refused  the  bail,  if  Mr.  Sajre  N 
come  without  any.counsel.  Bail  was  accore- 
ingly  directly  offeifed  and  accepted;  toBIJ' 
Sayre  himself  in  500/.  and  John  ReyDoldi,aii4 
Coote  Purdon,  esqrs.  in  250/.  each.  . 

"  After  tbe. business  was  over,  Mr.  »p« 
thanked  his  lordship  for  the  great  poatoKS 
and  candour  be  bad  shewn  on  tbe  ooctfiM ; 
and  hoped  his  lordship  would  always  act  ia  tv 
like  impartial  manner  according  to  theootfti' 
tution.  •  I  hope  so  too,'  replied  his  lordsfap; 
« let  us  both  act  according  to  the  coostiHiti«; 
•and  weshall  avoid  all  difficulties  and  dang^ 

"  Tbe  lord  major  and  several  other  frieo«« 
Mr.  Sayre,  attended  upon  this  occasion. 

"On  December.  13lh  following st the W 
Bailey,  upon  inotion  on  behalf  of  ^'[\^^ 
the  recognizance  entered  into  before  lord  »»»' 
field,  on  October  28tb,  was  discharged."  ^ 
nual  Register  for  1775,  Appendix  to  Cbiw**. 
p.  S4S,  M(here  is  a  brief  account  of  tbe  ^^ 
4proGeedings  against  Sayre. 
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room  I  had  three  or  four  minutes  coovenation 
with  Mr.  Savre,  in  the  presence  of  the  messen- 
gers ;  then  I  withdrew  and  went  to  his  bsnk- 
ing"- bouse,  and  sent  an  expressibr  his  partner, 
for  fear  of  the  consequences  of  the  commit- 
ment. I  had  not  been  m  Mr.  Sayre's  house  two 
minutes  before  a  letter  came  from  Mr.  Sayre, 
acquainting  Mrs.  Savre,  which  was  opened  in 
my  presence,  that  be  was  now  committed  a 
dose  prisoner  to  the  Tower. 

L.  C.  J.  De  Grey.  Do  you  know  what  be- 
came of  the  papers  which  I  understand  were 
carried  to  lord  Rocbford's  office  ?— They  were 
sent  to  me  afterwards,  I  think  it  was  after  the 
access  of  Mrs.  Sayre,  by  her  hands,  from  the 
Tower. 

L.  C-  J.  D«  Grey,  Then  they  were  returned 
to  Mrs.  Sayre  P— -I  understand  they  were. 
Major  "Raimford  sworn. 
Examined  by  Mr.  All^ne* 

I>o  you  remember  receiring  Mr.  Sayre  into 
your  custody  ?— Yes. 

Do  Tou  recollect  at  what  time  ?— Upon  the 
SSd  of  October. 

Have  you  tbe  warrant?— 1  hate.  [^Pro* 
duces  the  warrant.] 

By  firtue  of  this  warrant  you  recetfed  Mr. 
Sayre  into  dose  custody  P — I  did. 

Did  you  refuse  any  person's  seeing  him  P— 
Yes.     I  did.» 

Did  you  concei?e  yourself  bound  «>  to  re- 
fuse, because  it  was  directed  you  in  the  war- 
rant to  keep  him  in  close  custody  P — I  do.  By 
tbe  practice  of  tbe  Tower,  when  a  person  is 
ordered  to  be  kept  in  close  custody,  no  person  is 
to  hare  access  to  him  but  by  an  order  of  tbe 
secretary  of  state ;  and,  in  consequence  of  that, 
I  did  refvae  sererai  persons  access  to  him. 

Do  yoo  know  my  lord  Rocbford's  hand- 
writing P 

Mr.  Serj.  Davy,  That  is  not  meant  to  be 
disputed. 

L.  C.  J.  De  Grey.  Did  yon  receive  any  par- 
ticular directions  from  the  secretary  of  state  P 
—No.  ^ 

No  particular  message  P — Nothing  but  the 
warrant. 

Tbe  Wabrant  read.  " 

"  October  23. 1775. 

*'  William  Henry,  earl  of  Rochtbrd,  one  of 
the  lords  of  his  Majesty's  most  hon.  privy  coun- 
cil, and  principal  secretary  of  state,  &c.  &c. 
^  ••  These  are  in  his  majesty's  name  to  autho- 
rise and  require  you  to  receive  into  your  cus- 
tody the  body  of  Stephen  Sayre,  esq.  herewith 
sent  you,  heiog  chargedf  upon  oath  before  me, 


A.  D.  1777. 
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•  See  Vol.  19,  p.  983. 

t  In  a  Note  to  tfae4Sd  Letter  of  Junins,  dsted 
January  30,  1771,  (see  Woodfall's  edition,  f  ol. 
^>  pp.  191, 19d,y  is  some  criticism  on  the  offi- 
<^I  French  of  this  lord  Rocbford.  The  Ian. 
p'HT'^of  this  warrant  is  aukward.  Concern- 
ing the  docw'me  that  a  relatiTe  is  to  be  referred 
to  the  last  anteceO«a(,  see  vol.  10,  p.  147  ;  vol. 
19, p.  mo:  »r         » 

VOL.  XX. 


one  of  his  majesty's. principal  secretaries  of 
state,  with  treasonable  practices,  and  to  keep 
him  in  safe  and  close  custody  until  he  shall  be 
deliTered  by  doe  course  of  law ;  and  for  so 
doing  this  snail  be  your  warrant.  Giren  at  St. 
James's  on  tbe  S3d  of  October,  1775,  in  tbe 
15tli  year  of  his  majesty's  reign. 

**  To  earl  Comwallis,  constable  of  his  ma- 
jesty's Tower  of  London ;  or  to  the  lieutenant 
of  tbe  Tower,  or  his  deputy." 

L.  C.  J.  De  Grey.  Are  all  your  warranto 
with  prisoners  committed  into  your  custody,  to 
receive  them  into  dose  custody  ? — No ;  in  the 
case  of  lord  Ferrers  and  lord  Byron,  f(»r  mur- 
der, who  were  committed  by  tbe  House  of 
Lords,  these  warrants  were  conceived  in  oiber 
terms  ;  hut  the  warrants  from  the  secretary  of 
state,  which  are  for  state  prisoners,  are  alwaya 
to  close  custody. 

Have  you  got  the  warrant  for  the  admission 
of  Mrs.  Sayre  P— I  have.    [Produces  it.] 

Was  any  body  else  permitted  to  see  him  ?-* 
Nobody. 

i'he  Order  for  the  Admission  of  Mrs.  Sayre 
read* 

«*  October  23,  1775. 
.    '<  William  Henry,  earl  of  RochiTord,  one  of 
tbe  lords  of  his  majesty's   most  honourable 
privy  council,  and  principal  secretary  of  state^ 
6cc,  &c.  &c. 

"  These  are  in  his  majesty's  name  to  autho« 
rise  and  require  you  to  permit  and  suffer  Mrs. 
Sayre  to  have  access,  from  time  to  time,  to 
Stephen  Savre,  esq.  her  husband,  a  prisoner  in 
your  custody;  and  for  so  doing  this  shall  be 
your  warrant.  Given  at  St.  James's  tbe  SSd 
of  October.  Rocuforo." 

*'  To  earl  ComwalUs,  constable  of  his  ma* 
jestv's  Tower  of  London ;  or  to  tbe  lieutenant 
of  tne  Tower,  or  his  deputy." 

Mr.  Serj.  Adair.  We  are  now  going  to  prove 
that  applications  were  made  at  the  Secretary 
of  State's  office  by -some  gentlemen  for  admis- 
sion to  Mr.  Sayre,  which  were  refused. 

John  Ellit^  esq.  sworn. 
Examined  by  Mr.  Serj.  Adair. 
Did  you  make  any  application,  or  were  yoa 
present  when  any  application  was  made  at  the 
Secretary  of  Stale's  office  respecting  Mr. 
Sayre  P— Upon  tbe  S3d  of  October  I  received 
a  note  from  Mrs.  Sayre,  to  acquaint  me  tltat 
her  husband  was  committed;  and  about  ai;i 
hour  aOerwards  she  sent  a  gentleman  to  me, 
that  I  supposed  was  either  a  clerk  or  one  of  the 
partners  in  the  bank,  requesting  that  1  -would 

f»  down  to  the  Secretary's  office  and  try  whal 
could  do  for  the  service  of  her  husband  who 
was  under  those  disagreeable  circumstances, 
and  to  take  such  steps  as  1  thought  proper 
upon  tbe  occasion  :  upon  this  1  went  and  ap- 
plied to  some  of  my  friends,  and  consulted 
them  to  know  what  was  proper  to  be  done.  I 
applied  to  loni  Effingham,  and  we  went  toge* 
tber  to  Mr,  Burke,  and  we  agreed  that  it  was 
40 
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pro|ier  to  go  all  t(%etber  to  the  Socretary's  of- 
fice, and  there  to  make  appUcalion. If  the 

Court  will  permit  me,  I  made  a  little  minute  of 
'wbi)t  passed  at  the  Secretary's  office,  witbio 
about  three  hours  atler  I  returned  home. 

L.  C.  J.  De  Grey,    You  may  refresh  your 
memorv  by  looking  at  it. 

Mr.  £//u  reads.    October  the  2dd,  about  ten 
in  the  morning,  Mrs.  Savre  wrote  me  a  note, 
wherein  she  mentioned  that  her  husband  was 
apprehended  by  a  warrant  from  the  Secretary 
of  State.    About  one,  or  after,  sbeaent  me  a 
messa^  by  a  gentleman  whom  I  suppose  to  be 
one  f»t  the  partners  in  his  bank,  to  desire  I 
would  go  to  lord  Roch  ford's  office  to  enquire 
into  the  situation  of  her  husband,  and  take  such 
steps  as  were  necessary  for  hia  benefit.    After 
having  consulted  with  some  friends,  1  went  to 
lord  Kochford's  office,   accompanied  by  lord 
Effingham  and  Mr.  Burke,  and  applied  to  the 
Under  Secretary  concerning  the  warrant  by 
which   MK  Sayre  was   apprehended.     The 
Under  Secretary  answered.  That  he  waa  com- 
mitted to  the  Tower  for  treasonable  practiees. 
I  desired  then  to  know  what  was  the  confine- 
ment he  was  under :  his  answer  was,  That  the 
warrant  directed  he  should  be  under  safe  .and 
close  custody.    I  then  desired  to  know  if  any 
of  his  friends  or  his  wife  might  ba?e  access  to 
him :   his  answer  was,  That  they  moit  apply 
to  the  Tower  to  solve  this  qoeatiou.     I  then 
demanded  whether  Mrs.  Sayre  might  have  ac- 
cess to  her  husband:   he  replied.  She  roust 
apply  to  the  Tower,  and  if  she  had  not  admts  • 
aion,  might  then  apply  to  the  Secretary  of 
State.    I  could  not  help  observing  upon  this, 
that  lord  Rochford  might  tt  well  say  directly 
whether  he  would  permit  her  to  have  access  to 
her  husband  or  not ;  that  I  wasdesirad  by  Mrs. 
Sayre  to  come  down  to  the  office;  that  1  acted 
from  motifea  of  humanity,  and  that  1  would 
not  quit  the  office  till  I  received  from  lord 
Rochford  an  explicit  answer  wfa^ber  be  wookl 
permit  her  to  have  access  to  her  huabaod,  or 
pot.    Upon  this,  the  Under  Secretary  went  in 
to  lord  Eochfonl,  and  returned  this  anawer ; 
That  Mrs.  Sayre  must  make  application  at  the 
Tower,  and  if  that  was  not  satisfactory  they 
might  apply  to  the  Secretary .    I  repeated  my 
observation,  that  my  lord  Rochford  might  as 
well  at  once  give  an  explicit  answer ;  and  it 
would  be  but  genteel,  if  he  meant  she  should 
have  access,  to  let  me  carry  an  order  for  that 
purpose  to  her  immediately.     Though  1  re- 
peatedly urged  the  above  obaervation,  the  Under 
Secretary  would  make  no  other  answer  than  at 
first,  to  wit.  She  might  apply  to  the  Tower, 
where,  if  she  waa  refused,  ahe  might  apply  lo 
the  Secretary's  office. 

Did  you  go  to  the  Tower,  in  oonaeqnence  of 
that,  With  Mrs.  Sayre  or  any  other  person  ?— 
1  waited  upon  Mrs.  Sayre  in  the  evaniog :  ahe 
told  me,  no  aocesa  was  permitted  to  her  bna- 
hand,  except  to  heraetf; 

I  think  you  mentioned  that  yon  applied  to 
know  whether  Mra.  Sayre  and  Mr.  Sayre's 
fnenda  m%bl  ha?  e  peoBgwsMW  t0  sea  hua.^ 
Yes. 


Was  permission  granted  to  any  body  eln  hst 
Mrs.  Sayre,  that  you  know? — Nat  lo  my 
knowledge ;  for  I  should  have  waited  ii|MM 
^Ir.  Sayre ;  for  I  received  a  note  from  him  10 
beg  I  would  go  to  the  Tower,  and  K«t  toccsi; 
but  in  my  way  I  called  upon  Mr.  Reynolds  «t 
his  office,  and  he  told  me,  nobody  was  per- 
mitted to  go  to  the  Tower  but  Mia.  Sayia. 

Mr.  AHomey  GeneraL  You  mwtnotBes- 
tion  what  Mr.  Reynolda  told  yoo. 

L.  G.  J.  De  Grey.  Mr.  Reynolds,  wbo  k 
the  best  witness  to  that,  tells  voo,  nobody  w» 
permitted  to  have  access  to  Mr.  Sayre  m  the 
Tower  but  Mrs.  Sayre. 

[The  evidence  for  the  plaintiff  hemg  cknei* 
Mr.  Attorney  General  made  •  apeecfa  to  tin 

* '« Alderman  Lee  was  called^  but  not  kiif 
present  was  not  sworn. 

**  As  soon  as  the  evidence  on  tbepaitoftln 
plaintiff  was  gone  through,  Mr.  Attorney  Ge- 
neral rose  in  behalf  of  the  defendant,  rrplyiH 
to  what  had  been  advanced  by  the  tteeonkr, 
and  animadverting  on  the  evidence  addseei 
In  the  courae  of  his  speech,  this  lawyer,  vitk 
amazing  skill,  reversed  the  pidore  whioh  bad 
been  drawn  by  his  learned  opponent,  sbeaiBg 
that  lord  Rochford  had  done  no  mora  thsa  vn 
strictly  conformable  to  the  dulv  of  an  onbii; 
magistrate,  and  that  it  would  have  been  k» 
dalously  negligent  for  a  peraon  who  filled  Ik 
high  and  important  atation  of  a  Ssoiela^  d 
State  to  have  done  less.  He  urged  the  ihiB- 
ing  nature  of  the  charge  alleged,  dedaiing  tkil 
neither  ito  absurdity  nor  ita  improbsbiliiy  «« 
a  sufficient  reason  for  any  magistiata  to  bave 
passed  it  over  withoot  talung  iegtl  notice  of  ii; 
he  then  proved  from  the  evidenee  which  tbt 
CooH  had  just  beard,  that  tord  Rocbfeid'tceB- 
duct  had  not  only  been  strictly  legsl,  hot  ^ 
the  whole  of  the  bosiness  had  been  transMlel 
with  all  posoible  poiitaneaa  and  civility  to  Ik 
pjaiotiff.  He  answered  the  obiectkNis  of  the 
Reoordar  one  by  one,  indendeavonred  laiiKv, 
that  the  material  groonda  of  compbint  slteged 
in  the  dednmtioo,  vis.  tbo  Imwag a  wsnutto 
seize  papers,  the  committing  only  for  treHOS- 
able  practices  fallhongh  the  warrant  to  tpprs; 
I  oontained  a  charge  of  hi 


chaige  of  hisrh 

the reliising  to  admit  bail,  andthe conosttag 
to  close  cuatody,  wera  ilUfonnded,  and  msU 
not  bear  the  infereaeaa  deduced  hem  Uiea. 
In  anawer  to  the  first  he  instanced  the  abooloti 
necessity  of  the  practice  in  caam  of  neeiem 
of  treason,  and  mgad  the  frequency  oi  il » 
oommon  caacs  of  felony,  where  sugiitfi^ 
without  scrapie,  search  the  persons  sad  lod^ 
ings  of  highwaymen,  footpads,  te.  dmoT  " 
whom  have  been  convicted  and  aoflflfcd,  io  oah 
sequence  of  evidence  so  obtained^  witboelaoj 
idea  prevailiag  that  they  had  been  illegal/ 
treated;  he  wished  tfaonsfore  to  know  os»vf 
principle  of  law  the  praoliee  was  otjjefMi^ 
quoting  lard  Coke  in  support  ef  it-^-lB  f^ 
to  the  second,  be  dedarad  i»  ^w  ."f  ""^ 
kind  of  olyectioii  that  ever  was  msdeua eoni 
^the  chattgtDg  the  orime  alleged.^  « <V* 


ISOl]  Sayrev  the  Earta/Rochfard. 

)ary  fn  beb«lf  of  the  defendaot,  and  then  pro- 
ceeded to  exanaine  his  witneoes  as  follows :] 

Fob  tb£  Detendant. 

Francit  Rickardtofh  esq.  sworn. 

Examined  by  Mr.  SolkUor  General. 

Are  voir  an  adjutant  in  the  gruards  P — Yes, 
in  the  first  battalion,  in  the  first  reiriment. 

Were  Toir,  in  the  nontb  of  October  last, 
•tationed  in  the  Tower  ?— I  was. 


tal  ofience  to  a  misderneanonr,  was  sarely  a 
mark  rather  of  the  magistrate's  lenitv  than  bis 
rigonr.— With  regard  to  the  refasing  bail,  it 
had  not  been  proved  that  any  bail  was  legalhv 
tendered.  The  law  re<iuired  in  all  bailable  of- 
fences, that  the  names  and  descriptions  of  the 
bail  should  be  made  known  to* the  magistrates; 
it  had  not  been  pretended  that  a  hint  ereh  was 
offered,  who  ibe  persons  were  that  were  to  be 
the  bail ;  and  finally  in  regard  to  the  commit- 
ment to  safe  and  close  custody,  he  knew  no 
other  legal  custody  ;  the  words  were  the  usual 
and  formal  words  of  warrant*,  firom  the  day 
that  warrants  were  first  translated  into  English ; 
they  were  a  literal  and  close  tranalation  of  the 
old  Latin  words  *  in  sal? ft  et  arctft  cnstodift.' 

'*  Mr.  Attorney  General  took  great  pains  to 
exculpate  Mr.  Ricbardsou  from  censure,  shew- 
iog  that  he  would  hare  been  guilty  of  the  most 
contemptible  and  infamous  conduct,  had  he 
borne  the  king's  commission,  and  yet  concealed 
'  his  knowledjie  of  a  plan  to  insult  and  endanger 
Imb  person,  (a  plan  whicb^  however  apparently 
absurd,  was  nevertheless  practicable !)  and  ex- 
piainiuj^  how  fiir  a  maa  was  bound  by  any  in- 
Mrmatioo  given  him  iOr  confidence,  asserting, 
tbat  when  the  information  went  beyond  a  cer- 
tain le§pal  point,  it  was  no  less  impadent  and 
daring  in  the  person  giving  it  to  expect  confi- 
dential secrecy,  than  it  was  unwarrantable  aod 
dangerous  for  the  party  to  whom  it  was  im- 
|iarted  to  conceal  it*  ifoon  this  ground  he  jus- 
tified Ml*.  Richardson ;  whom  he  described  as 
a  man  deserving  the  thanks  of  the  public,  for 
having  so  well  discharged  his. duty,  in  a  case 
of  a  very  nice  and  important  nature. 

**  In  observing  upon  the  evidence  he  animad- 
Tcrted  with  much  leverity  on  Mr.  Reynolds, 
who,  he  said,  had  behaved  to  lord  Rocbford 
with  great  impertinence,  and  had  very  elo- 
fluently  informed  the  Court  bow  rudely  be  bad 
dealt  with  a  poor  secretary  of  state  and  a  poor 
a«liutant  of  the  guards,  to  whom  he  had  offered 
his  hiw  advice  gratis^  which  they  in  a  most  in- 
salting  manner  had  neglected  to  follow. 

*^  After  a  very  long  and  powerful  speech,  en- 
forcing the  fullness  of  his  client's  justification, 
and  uiging  repeatedly. that  there  was  clearly 
■o  malice  in  what  lord  Rochford  had  done,  but 
that  the  whole  of  his  conduct  arose  from  the 
necessary  discharge  of  his  official  duty ;  he 
coBoluded  with  expressing  his  hopes  that  the 
jury  would  confine  their  thoughts  to  the  mat- 
ters sp^fical^  BMitcd  and  laid  down,  and  not 
have  recourse  to  their  iikiaginatioiis ;  that  act- 
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Please  to  look  at  that  paper.  Ts  that  the  in- 
formation that  yon  made  upon  oath  before  my 
lord  Rochford? — Yes,  here  is  my  hand- 
writing. 

You  were  sworn  to  it  ?— I  was  then. 
[It  is  read.] 

*<The  voluntary    Informatioii   of    Francis 
RicHARDsoa,  Adjutant  to  the  first  batta- 
lion  of  the  first  regiment  of  foot-guards^ 
sworn  before  me,  one  of  bis  Majesty's 
principal  Secretaries  of  State,  this  day, 
the  !90th  of  October,  1776 ;  who  says, 
**  That  he  the  said  Francis  Richardson  did* 
on  Thursday  the  19tb  of  ibis  month,  on  or 
about  the  hour  of  12  o'clock  at  noon,  meet 
Stephen  Sayre,  esq. ;   banker  in  Oxford-road, 
at  the  Pensylvania  coffee-house,  in  Birchiii- 
lane,  when  he  told  the  said  informant  that  he 
intended  to  have  wrote  to  him,  and  that  j^e 
wished  to  have  ten  minuted  conversation  with 
him;   whereupon    they  both  went  up  stairs 
into  a  private  room  in  the  said  house,  and  after 
the  said  informant  had  shut  the  door,  at  the  de^ 
sire  of  the  said  Stephen  Sayre,  he  the  said 
Stephen  Sayre  said,  he  hoped,  as  they  had  beea 
long  friends  and  country  men,,  that  the  inform- 
ant would  not  betray  the  confidence  he  iras 
going  to  put  in  him ;  and  upon  the  informant's 
assunng  him  he  would  not,  the  said  Stephen 
Sayre  enquired  what  power  the  informant  had 
in  the  Tower? — Whether  be  could  keep  the 
gates  open?--- Whether  he  could  not  fix  what 
number  of  ceotinels   he  thought  proper?-— 
Whether  all  orderi  did  not  go  through  him,  as 
adjutant  ? — Who  had  the  care  and  keys  of  the 
magazine  and  arsenal? — What  situation  the^ 
men  were  in,  in  respect  to  ammunition?— If 
by  presenfs  or  promises,  the  informant  had  it 
in  his  power  to  make  the  soldiers  stand  neuter, 
in  case  there  should  be  occasion  ?— The  said 
Stephen  Sayre  then  said,  if  there  was  not  a 
change  in  government,  both  countries  would  be 
mined ;    and  that  there  was  a  scheme  laid  ia 
which  the  informant  might  be  instrumental  itk 
saving  this  country  and  America  from  ruin,  if 
be  had  but  resolution  aod  good  will.    Tbe  in- 
fiirmant  replied,  whenever  be  was  called  upon^ 
he  hoped  he  should  not  prove  deficient  in 
sitber.    The  informant  then  desired  the  said 
Stephen  t^j^re  to  explain  himself,  which  he 
did,  by  saying,  the  people  were  determined  to 
take  the  government  into  their  own  hands,  aod 
the  time  was  near  at  hand  :.  that  tbey  bad  ase^ 
of  fine  fellows,  who  were  only  waiting  the  op- 
portunity :  f  nd  that  as  to  tearing  to  pieces  lord 
Mansfield,  lord  North,  lord  Bute,  &c.  it  would 
be  of  no  material  conseouence;    they  most 
strike  at  the  fountain-head :    to  which  the  in- 
formant made  answer.  You  don't  mean  the 
kiug !  The  abovementioned  Stephen  Sajre  re- 

ing  thus  conformably  to  law,  justice  and  equity, 
he  doubted  not,  as  honest  and  bonscieotiouis 
men,  they  would  lay  their  hands  on  their  breasts 
and  give  a  verdict  for  the  defendant."  Morn.. 
Cbron. 
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plied.  Yes :  that  the  king  was  at  the  bottom  of 
all;  fo)  be  believed  lord  North  was  beartilv 
tick  of  the  busiuess :  he  then  went  on,  and  said, 
The  detiign  nan,  to  seize  the  king  going  to  the 
House  of  Lords  on  the  36th  insUnt,  and  to 
convey  bis.  majesty  to  the  Tower.  The  in- 
furmant  then  asked,  whether  they  intended  to 
destroy  the  king?  The  abovesaid  Stephen 
Say  re  answered,  No,  but  to  send  him  to  his 
German  dominions ;  and  that  major  LabiUier, 
or  a  major  of  a  name  like  that,  had  been  em- 
ployed, for  some  time  past,  to  distribute  money 
to  the  soldiers  of  the  foot  'guards,  and  had 
already  distributed  1,500/.  for  the  purpose  of 
alienating  their  affections  from  government, 
and  to  prepare  them  for  a  rerolt:  and  that 
the  abovenamed  Stephen  Sayre  said,  he  wish- 
ed the  informant  would  instil  into  the  fint  bat- 
talion of  foot-guards  a  notion,  that,  if  a  change 
of  government  should  take  place,  their  pay 
should  be  raised,  in  proportion  to  the  dearness 
of  provisions ;  and  that  he  would  send  the  in- 
formant, in  a  day  or  two,  10  or  20/.  for  the 
purpose  of  making  himself  popular  with  the 
soldiers ;  and  that  if  the  informant  could  not 
.liricg  them  over  to  full  in  with  the  said  Stephen 
Sayre's  scheme,  he  would  at  least  prevail  on 
them  to  stand  neuter :  that  the  informant  was 
to  be  in  the  way  on  the  morning  of  the  26th  in- 
stant, and  on  a  signal  given,  which  would  be 
communicated  to  him  in  due  time,  that  the 
king  was  brought  to  the  Tower,  the  informant 
vas  to  let  him  in,  and  the  populace  with  him, 
then  to  see  the  gates  shut,  and  to  put  them  in 
possession  of  the  magazinea^nd  arsenals,  and 
to  fix  trusty  oeotinels  at  the  governor's  door, 
and  when  they  had  got  the  king  in  their  pos- 
session, thej^  were  to  issue  proclamations  under 
the  king's  sign  manual ;  to  call  a  new  council ; 
to  annul  the  authority  of  all  officers,  civil  and 
military,  of  which  the  said  Stephen  Say  re's 
frends  should  disapprove ;  that  the  lord  mayor 
ivas  at  the  same  time  to  order  the  sheriffs  to 
raise  the  posse  coiuitatus  to  keep  the  peace  near 
the  Tower;  and  that  proper  constables  would 
likewise  be  ordered.  The  aforesaid  Stephen 
Sayre  enquired  particularly  into  the  situation 
of  the  magazine  at  St.  James's  guard,  and  the 
state  of  that  in  Hyde  Park,  and  finally  con- 
cluded by  saying,  The  attempt  would  entirely 
depend  on  tbeir  opinion  of  the  temper  of  the 
people  of  that  day.      Fkancis  Richardson." 

"  Sworn  to,  and  signed  by  me,*  the  day  and 
^ear  above  written.  Rocbford." 

Did  any  body  go  with  you  to  lord  Rochford, 
or  did  you  go  by  yourself?—!  went  with  gene- 
ral Craig. 

Had  you  communicated  to  general  Craig 
sny  thing  of  this  matter  ?~Yes,  the  greater 
part  of  it :  general  Craig^  declined  being  privy 
to  the  name  of  the  person  of  whom  1  received 
this. 

*  This  appears  to  afford  another  insUnoe  of 
lord  Rochford's  official  incorrectness  of  lan- 
guage. 


Did  be  desire  you  to  go  to  lord  Rochford?— 
I  es :  he  desired  me  to^  ak)ng  with  him. 

General  Craig  is  your  commanding  officer? 
— My  immediate  commanding  officer. 

Cross-examined  by  Mr.  Serjeant  Aiak, 

How  long  bsTe  you  been  Scqaainted  wiA 
Mr.  Sayre  ? — Between  six  and  seveayean. 

There  has  been  a  considerable  degree  of 
freedom  between  you  ? — In  the  common  le- 
ceptation  of  the  word  there  was  the  apptansoe 
of  intimacy  ;  we  never  visited  atourrespce- 
tive  houses ;  there  was  an  appearance  of  hm- 
liariiy,  confidence  and  freedom. 

Have  you  never  visited  Mr.  Sayre  doriif 
that  time  ? — I  uerer  visited  bim  at  his  bMse 
that  I  recollect:  I  remember  about  sixycut 
ago  that  I  met  him  at  the  booae  of  a  Mr.  De 
Burgh's,  but  never  visited  bim  at  bis  ova 
house,  as  I  know. 

Was  there  any  correapondence  kept  ap  by 
letter  or  otherwise  between  yoa  and  Mr.  &JR 
during  that  time  ?— Not  that  I  recollect 

You,  mean  then  to  say  you  were  iatinte 
with  Mr.  Sayre  during  these  six  or  seveo  yetrs, 
because  you  have  met  with  him  in  the  street  ud 
conversed  with  him,  and  once  noetwith  himata 
Mr.  De  Burgb'sP— We  met  as  countrymea;  I 
was  always  ^ety  bappy  to  see  Mr.  Sayre,  aad 
he  me.  « 

Mr.  Seij.  Dapoy.  What  countrymen  art  ye 
— ^We  were  both  born  in  America. 

Mr.  Serj.  Adair.  Then  you  conceive  tbe 
common  acceptation  of  the  word  *  intimate'  ii 
applied  to  people  who  for  six  or  seven  ynn 
together  never  visit  each  other  or  keep  up  toy 
correspomience,  but  who  speak  wbea  they 
meet  in  the  street  ? — We  were  not  iatiiaale. 
I  must  appeal  to  your  lordship  whether  gen- 
tlemen are  to  use  such  treatment  as  this ! 

L.  C.  J.  De  Grey.  U|)od  being  asked,  be 
explains  what  his  idea  is,  there  ia  no  impsta- 
tion  lies  upon  the  witness;  according  to  tbe 
common  idea  of  words  1  should  bavetboogbl 
they  did  not  import  an  intioaacyy  botbeei- 
plains  what  be  means. 

However,  that  was  the  state  of  your  ac- 
quaintance and  intimacy  with  Mr.  Sayre  tbat 
you  have  given  an  account  of? — Yes. 

Do  you  apprehend  it  likely  that  a  perMs  9 
acquainted  and  with  such  a  degree  of  inti- 
macy, whatever  it  was  that  you  would  <l^ 
scribe,  would  place  a  confidence  in  you  ia  tbe 
manner  you  hare  mentioned  ?— It  is  likely, 
for  two  reaaons:  in;  the  first  place  I  bare  al- 
ways expressed  an  approbation  of  the  Ameri- 
cans and  their  cause ;  1  hope,  Sir,  yon  ap- 
prove of  that :  the  other  is,  that  no  other  officer 
in  the  Tower  could  have  served  him  in  dial 
manner  but  myself. 

Then  you  were  a  likely  person  to  bate 
served  him  in  that  manner,  you  conceive?— 
Apparently  1  was. 

What  time  of  day  did  this  conver«tk>nf« 
at  the  Goffee-Jiouse  r— At  twdve  o'cl«*- 

Did  yon  meet  accidentally  or  by  sppow- 
meot  r— -Accidentally. 
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IVIio  began  the  eooTemtioD^— Mr.  Sa^rre. 

In  the  coffee-house  ?— Yes,  he  was  writiog 
m  letter  when  I  came  up  to  hioi. 

Were  any  persons  present  or  within  hearinsr 
when  Mr.  Say  re  began  jnat  conversation  f-—1 
don't  recollect  any  body  in  particular. 

Did^oa  contipue  to  converse  any  time  m 
the  coffee-house?—- Mr.  Sayre  was  writing  a 
letter ;  as  soon  as  he  had  finished  it  he  said  he 
intended  to  have'  wrote  io  me,  and  wanted  to 
apeak  to  me, 

At  whose  instance  was  it  that  you  withdrew 
into  another  room  P^Mr.  Sayre's  request. 

1  think  you  say  he  locked  the  door  upon  the 
occasion  P^Locked  or  shut  the  door. 

Jn  theconvemiion  with  Mr.  Sayre  yon  have 
mentioned  that  a  major  lAbellier,  or  some  per- 
son of  a  name  like  that,  Mr.  Sayre  told  you 
bad  distribnted  a  sum  of  money  among  the 
fi^uards.    Did  that  pass  ?-*Yes. 

Did  you  know  any  thing  of  that  person  that 
was  named  ?— 1  never  heard  of  such  a  name 
before. 

Did  yon,  in  consequence  of  the  conversation 
that  had  passed  between  yon  and  Mr.  Sayre  at 
«ny  time  before  your  information  at  lord  Koch- 
ford's,  make  any  enquiry  concerning  that  pcr- 
flBOo  ?— I  did  not. 

Did  von  make  any  enquiry  among  the  sol- 
«iers4>f  the  guards  whether  any  such  thing 
■lad  passed  as  was  soppoaed  to  have  passed  in 
<bat  conversation  ?— No,  I  went  immediately 
tto  see  the  general. 

This  passed  on  the  20th  of  October  ?-*!  be- 
lieve  on  the  19tb. 

When  did  you  give  the  information  to  lord 
R«cbford  ?— I  went  immediately  to  look  for 
the  general ;  I  believe  it  might  be  about  three 
o'clock  that  day. 

Did  yon  go  to  lord  Rochfoid  the  same  day  T 
—The  same  day. 

T  think  the  information  is  not  dated  on  that 
day :  was  the  infonnation  given  that  day  or 
the  day  folbwing  ?— The  day  following. 

At  what  time,  as  near  as  you  can  recollect  ? 
— I  believe  about  ten  or  eleven  in  the  fore- 
noon. 

Yon  were  at  that  time  upon  duty  at  the 
Tower?— Not  while  I  was  at  lord  Rochibfd'a. 

But  it  was  yo«r  station  ?— -Yes. 

Did  you  at  any  time  between  the  conversa- 
tion with  Mr.  Sayre,  and  the  time  of  your  in- 
Ibrmalioo  given  to  lord  Rochfbrd,  return  to 
your  duty  at  the  Tower  ?-^Ye8,  1  lay  in  the 
Tower  that  night 

You  are,  1  think,  an  officer  in  the  first  regi- 
ment of  guards  ?•— Yes. 

It  was  that  regiment,  I  think,  which  was 
mentioned  in  the  conversation  between  yon 
smd  Mr.  Sayre?— He  spoke  of  all  in  general : 
be  spoke  of  the  first  r^ment  then  ;  of  ihat 
which  was  immediately  under  my  care  as  ad- 
juunt. 

Money,  he  said,  had  been  distributed  among 
the  soldiera  of  the  foot-guards  ?— There  are 
seven  battalions ;  I  am  adjutant  to  the  first  bat- 
(alioo  of  the  first  regiment* 


Did  yon  make  any  enquiry  into  that  matter? 
— ^No;  because  1  was  desired  by  my  lord 
Rochford  not  to  make  any  enquiry  about  the 
matter,  for  fear  of  discovering  the  matter :  I 
suupose  you  mean  to  confine  me  to  that  parti- 
cular day,  I  was  desired  to  mention  it  to  no 
person  whatever. 

L.  C.  J.  De  Grey.  Fifteen  hundred  pounds 
is  not  said  to  be  given  to  the  first  battalion  in 
the  Tower ;  but  among  the  foot-guards  ?— 
Yes. 

When  this  particular  was  mentioned  to  yoa 
of  money  being  actually  distributed  among  the 
guards,  you  did  not  think  it  necessary,  before 
you  gave  an  information  upon  that  subject,  to 
make  any  enquiry  at  all  into  the  truth  of  that 
fact  ?— l}o,  becaose  1  thought  it  would  come ' 
out  of  course. 

Nbr  is  the  person  mentioned  in  that  infor- 
mation ? — No,  1  thought  it  not  necessary. 

In  tact  yon  did  not  doit  ? — No. 

Did  Mr.  Sayre  aend  you  the  10  or  SO/,  yon 
spoke  of?«— No,  he  oromised  to  meet  me:  I 
staid  till  three  o'clock  at  my  own  apartments: 
that  was  the  Saturday,  I  believe,  following ; 
but  he  did  not  come :  that  money  was  to  oe 
distributed  among  particular  persons,  the  ser-' 
ieants  of  the  guards :  I  was  going  to  look  for 
Air.  Sayre ;  I  met  Mr.  Sayre  m  a  coach  with 
Mr.  Reynolds. 

L.  C.  J.  De  Grey.  Before  he  went  to  the 
Tower?— Yes. 

Did  you  stop  the  coach? — I  did. 

Did  you  desire  to  speak  to  Mr.  Sayre  ?— 1 
did. 

For  what  purpose  ? — To  get  the  money  :  I 
thought  it  my  doty  to  get  the  money :  f  was 
desirad  to  see  Mr.  Sayre  upon  the  subject ;  to 
encourage  him  in  the  attempt ;  to  get  out  what 
I  could'  from  him :  I  looked  upon  it  to  be  my 
dnty ;  and  i  would  do  it  again :  immediately 
upon  coming  to  the  coach,  Mr.  Sayre  offered 
to  stop ;  and  he  said  he  was  goinff  to— — 

L.  C.  J.  De  Grey.  Before  this,  had  you 
settled  any  matters  with  Mr.  Sayre  about  re- 
ceiving the  money? — At  first  he  said  he  would 
come  with  it  to  me :  afterwards  he  said  it  might 
create  sokne  suspicion,  and  he  would  send  it  by 
aome  trusty  person  in  a  letter. 

Then  there  was  no  appointment  of  a  meeting 
for  that  purpose  ?— No. 

Did  Mr.  Sayre  express  a  readiness  of  speak- 
ing to  yon  then  ? — Efe  offered  to  stop  the  coach 
and  take  me  in. 

I^id  he  ask  yoa  to  come  into  the  coach  ? — I 
cannot  recollect ;  but  1  believe  he  did  :  some- 
body asked  me  to  come  in ;  1  said  I  would 
walk :  it  was  just  by  the  court  Mr.  Reynolds 
lived  in  ;  Salisbury-court,  1  believe  it  is ;  and 
Mr.  Sayre  aaid  he  was  going  to  stop  in  that 
court.  I  followed  the  coach  for  the  purpose  of 
speaking  to  him. 

Did  yon  go  to  Mr.  Reynolds's  house? — 
Yes,  Mr.  Reynolds  was  there ;  and  a  little 
man  in  black  got  out  of  the  coach :  they  led 
me  into  a  little  room  on  the  left  hand. 

Did  any  thing  particular  pass  then  P—Yes, 
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1  spoke  u  I  had  been  (MrM:  liold  If  r.  Sayre 
I  had  considered  the  matter  very  attentifely, 
mod  I  tboaght  it  was  feasible. 

Who  was  present  there ?*-Nobody  bat  Mr. 
Say  re  and  1. 

At  whose  desire  did  yon  withdraw  ioto  a  pri« 
▼ate  room? — Mr.  Reynolds's:  they  opened 
the  door  \  lAr.  8ayre  went  into  the  room,  and  f 
followed  him :  there  was  a  aerrant-maid  clean- 
ing the  hearth :  she  went  out  and  left  as  to- 
gether. 

Withont  any  desire  expressed  by  y oo  to  bare 
any  private  conversation  r^— Yes. 

How  long  did  yoo  coatinue  with  Mr.  Sayre 
at  that  time  ? — I  believe  a  quarter  of  an  hour. 

Did  he  give  yon  any  money  then? — He 
polled  out  his  pnrse,  and  said  he  bad  bnt  half  a 
guinea  and  a  key  ;  but,  said  he,  1  will  meet 
you  at  the  New  England  coffee- boose  at  one 
o'clock,  and  will  give  it  you  then ;  you  will 
give  me  your  note  of  hand,  and  it  will  look  like 
meuey :— but  there  was  one  thing  that  1  had 
forgot. — When  we  were  in  the  room,  Mr. 
Hsiyre  asked  me  whom  I  had  seen  after  1  part- 
ed from  himP  I  said,  general  Craig:  be 
looked  me  steadily  in  the  countenanoe,  and 
Baid,  Did  you  see  nobody  else  ?  I  said,  No. 

Did  Mr.  Sayre  meet  you  pursuant  to  that 
appointment  P— He  did  not 

Did  any  thing  farther  pass  between  you  and 
Mr.  Sayre  ? — 1  do  not  recollect  any  thing  f  I 
went  there  at  one,  and  I  waited  there  till  near 
three :  I  met  a  gentlnnan  who  was  very  near 
the  place,  that  I  mentioned  the  circumstance 
to  before  I  informed  general  Craig,  captain 
Nugent.* 

Did  it  never  occur  to  yon,  or  was  it  never 
suggested  by  any  body,  that  it  would  be  proper 
for  you  to  enquire  into  the  troth  of  that  tact 
with  respect  to  the  money  that  waa  said  to  be 
distribated  among  the  gnards?-*-!  never  thought 
it  necessary,  I  tliougbt  this  affair  was  not  coii« 
fined  to  Mr.  Sayre :  Mr.  Sayre  mentioned  some 
great  persons  as  parties  concerned  in  it:  I 
could  not  suppose  1,500^.  could  be  diatribuled 
and  it  not  be  known. 

Though  you  were  not  very  intiroate  with 
Mr.  Sayre,  yoir  knew  him  for  six  or  seven 
years ;  did  you  ever  meet  with  any  thing  in 
your  acquaintance  with  him  during  that  time 
that  led  you  to  conceive  that  be  was  out  of  bia 
senses?— No,  I  thought  him  a  man  ef  mode- 
rate parts. 

As  other  men  are? — Yes. 

General  Craig  sworn. 
Examined  by  Mr.  Serj.  Davj/, 
I  believe  yoli  belong  to  the  first  battalion  of 
the  first  regiment  of  foot  guards  ?— I  have  the 
honour  to  be  lieutenant-colonel  of  the  first  re- 
giment. 

*  I  believe  that  shortly  after  this  transac- 
tion, captain  Nugent  was  dismissed  from  the 
guards ;  and  that  in  the  year  1782,  during  the 
admiDistration  of  lord  Shelburae,  he  was  created 
ft  baronet  of  Ireland, 


adjutant  r— Yes,  thov 


Mr.  Riehardsoo 
are  throe. 

You  are  of  course  bis  sopenor  efiecf  ?-^ 
Yes. 

Do  you  remember  his  coming  to  yoo  aj 
iofbrmiog  yoo  of  any  conversatioo  be  bad  b^ 
with  Mr. Sayre? — Yes. 

Of  what  nature  was  that  oonversstioB  ?— Be 
came  to  me  in  the  orderlj-roon  of  the  IrS 
^  regiment  of  foot  guards.  I  was  busy  thcn^ 
but  be  was  very  importunate  to  speak  to  m\ 
saying,  be  had  something  of  very  great  oogK* 
quenee  that  he  must  immediately  comsraiiair 
to  me.  I  went  with  him  oat  of  the  onferij- 
room  into  a  little  back  ooort  tbaft  is  there,  lbs 
we  might  be  alone :  wheo  i  oanw  tbere,  be 
said  he  had  had  a  very  extraordinarf  eosron- 
tion  held  with  him  that  momioff,  or  msttenif 
the  greatest  consequence  to  tW  natisa;  tie 
there  bad  been  money  distriboledaaMM^iie 
soldiers  of  the  guards,  to  the  amooot,  I  thiok 
he  said,  of  1,500/.  in  order  to  sobom  then  fna 
their  duty  and  allegiance:  that  there  irereii- 
tentions  of  seizing  the  King's  persoo  as  be 
went  to  the  House  of  Lords  oo  the  opeoiBf  tb 
session  of  parliament,  with  manv  other  fiM 
lars ;  but  this  wss  the  chief  of  it.  He  aid  fir- 
ther,  that  there  was  no  particular  design  agiiut 
his  Majesty's  life,  but  that  be  was  to  be  m- 
ducted,  some  time  after  being  seised  sad  orrirf 
to  the  Tower,  to  bis  German  dommioot;  vib 
many  other* particulars,  as  I  said  before.  i8 
this,  you  may  imagine,  strocfc  and  sitnsM 
mo.  I  repeatedly  questioned  Mr.  Rtcbtrto 
as  to  the  certainty  of  these  facts ;  be  perM 
in  them:  1  then  asked *hifls  wbefberbeU 
communicated  this  cooveraation  that  be  \d 
told  me  of,  that  he  bad  just  bad  in  tbo€it;,» 
any  one  else :  he  told  me  he  bad,  to  ct^ 
Nogent  Captain  Nngenl  was  t ben  oo  the 
Tirt-yard  guard :  be  said,  that  while  be  «i 
*  waitiMT  for  nftCf  which  had  been  abeatas  hMr, 
or  half  an  hour,  or  something  of  tbst  sort,  be 
bad  met  with  capuin  Nugent^  and,  opoo  lefl- 
isg  him  part  of  that  conversatkMi  wbieb  be  W 
hdd  in  the  oity,  he  immediately  exdaifliMi 
*  May  be  they  had  a  mind  to  tamper  with  flS) 
'  too  ;*  or  words  to  that  purport. 

L.  C.  J.  Be  Grey.  We  caaost  men  ee- 
neral  Craig's  account  of  whateaplaia  Nsgo^ 
said,  or  of  what  adjutant  fUcbaidsos  wd  of 
tain  Nogeot  aaid. 

Did  Mr.  Richardson  tell  yos  wbeie  it  vs 
that  he  had  seen  Mr.  Sayre,  aad  held  tbisei 
traordinary  conversation  r— He  told  nw  it »« 
in  the  city  ;  I  do  not  remember  that  he  otv- 
tioned  the  place.  1  desired  not  lo  kooff  ik 
name :  be  came  to  roe  officially  as  ^^^' 
naanding  ofiioer :  I  desired  him  ost  to  trll  si 
the  name,  wisbiug  not  to  know  psrtieolaii. 

What  advice  did  yoo  give  bim  opM  ^ 
whole,  or  did  you  take  him  any  wbere.-* 
thought  it  then  my  duty,  as  it  was amai»- 
such  importance,  and  be  was  •o«sfid«<»* 
determined  in  ♦he  facts  be  bed  ^^^^ 
to  carry  him  before  the  secr^tsiy  •'  f^^  - 
consequence  of  which  1  did  carry  bun  to  »7 
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lord  Rochford^t  office :  he  wis  admitted  to  my 
lordi  Rochford'e  presence ;  1  then  quilled  the 
room,  end  was  not  present  at  his  examination. 

Cross-examined  by  Mr.  Alleyne. 

Were  yea  at  lord  Rochford^s  when  Mr. 
Sayra  was  ooramitted?— J  might  be  in  the 
t>uter  office,  bat  I  knew  nothioff  of  it 

Do  yoo  know  the  time  when  Mr.  Sayre 
withdrew  f— J  cannot  speak  positive  when  it 
was. 

Mr.  Wallace.  Mr.  Reynolds  informs  your 
lordship,  that  he  cameinto  the  room  when  Mr. 
8ayre  was  at  lord  irachford's  office,  and  tokl 
Mr.  Sayre  that  if  he  answered  any  questions, 
or  signed  any  paper,  he  would  instantly  leave 
the  room.  1  wish  |o  shew  your  lordship  what 
Mr.  Bayre's  examination  was,  before  he  was 
stopped  bv  Mr.  Reynolds. 

[The  examination  produced.] 

Charles  BrieiMckc  sworn: 
You  belong  to  the  secretary  of  state's  office  ? 

Is  that  your  hand-writing  ?—- Yes ;  it  is 
what  Mr.  I^yre  said  before  lord  Rochford :  this 
is  the  true  purport  of  what  he  said :  lord  Rocb- 
iord  put  every  queftion  before  I  wrote  it  down, 
to  see  if  it  was  proper,  and  understood.    The 

J|uestiottS  were  put,  and  his  answers ;  and  be- 
ore  I  wrote  them  down,  Mr.  Sayre  admitted, 
I  believe,  that  they,  were  the  sense  of  his 
answers. 

[The  Examination  read.] 

*^  The  ExikMiNATtoN  of  Stephen  Sayre,  esq. 
taken  before  me,  William  Henry,  Earl  of 
Rochfurd,  this  33d  day  of  October,  1775. 

<<  This  ezaminant  saitb,  That,  so  far  as  re- 
lates to  the  seeing  Mr.  Richardson  at  the  Pen- 
sylvania  coffee-house,  npon  the  19th  instant, 
as  he  believes,  is  very  true :  and  that  they  went 
up  stairs,  ia  also  true ;  their  conversation  turned 
phiefly  u|M>n  the  contest  now  depending  in 
America:  the  conversation  began  by  Mr, 
Ricbardson's  apologising  for  being  an  officer 
io  the  guards,  instead  of  being  now  in  the  ser- 
vice of  America.  What  made  this  apology  the 
more  necessary,  he  having  met  him  m  the 
streets  some  months  before,  when  he  declared 
to  him,  if  he  did  not  succeed  in  coming  into 
the  guarda  again,  he  meant  Io  proceed  instantly 
to  America,  and  to  go  into  the  service  of  that 
country  :  that  he  does  not  choose  to  trust  his 
memory  with  Mr.  Reynolds  being  present  at 
Ahis  conversatioo ;  but  that  there  was  a  peraon 
present ;  Mr.  Richardson  proceeded  ia  saying. 
That  be  abould  be  better  qualified  for  that  ser- 
vice, having  just  been  appointed  an  adjutant  in 
the  guards.  The  conversation  then  took  a  turn 
upon  the  mischiefs  which  roust  arise,  in  conae- 
quence  of  the  contest  now  with  America :  that 
he,  the  exaaituant,  acknowledgea  that  be  de- 
clared to  him,  that  he  thought  noting  wouU 
save  both  countries  but  a  total  change  of  both 
that  be  wMKafbtid  tliw 


was  not  spirit  enough  left  in  this  country  to 
bring  such  a  measure  about ;  but  that,  as  to 
any  plan  or  intention  of  seizing  the  king's  per* 
son,  he  is  touUy  and  entirely  ignorant  thereof. 
"  Taken  before  me,  the  day  and  year  above 
Rochford.'* 


Crosa-cxaolined  by  Mr.  Alleyne. 

You  were  in  company  wkh  my  lord  Rocfa. 
fiird  and  Mr.  Sayre,  all  the  while  they  wero 
together,  were  you  no|  ?— Daring  the  time 
the  examination  was  taken  down  by  me  iii 
writing. 

Were  ^u  there  when  Mr.  Reynolds  came  f 
—I  waa  in  the  room  when  Mr.  Reynplds  in* 
truded  himself  into  that  room. 

How  long  after  dul  you  continue  there  f — ^Tiil 
the  examination  was  closed. 

Were  you  in  the.  room  when  Mr.  Sayre  and 
Mr.  Reynolds  were  directed  to  withdraw  into 
another  room  f— They  went  into  another  room  ; 
but  1  cannot  take  upop  me  to  say  they  were  di- 
rected :  I  waa  in  the  room  before  the  examina- 
tion was  taken,  and  i  remained  till  my  lord 
Rochford  signed  it. 

Then  you  were  in  the  room,  io  plain  Enelisb, 
when  Mr.  Sayre  and  Mr.  Reynolds  withdrew  P 
-Yes. 

How  long  after  that  withdrawment  was  it 
before  the  warrant  for  the  commitment  was 
signed  P-—It  might  be  half  an  hour,  or  more,  or 
less ;  I  cannot  take  upon  me  to  say. 

What  waa  done  after  Mr.  Sayre  and  Mr. 
Reynolda  withdrew';  did  not  lord  Rochford 
immediately  give  orders  tor  liaviog  the  warrant 
made  out  for  committing  htm  ?<— I  heard  orders 
given  for  to  make  out  the  warrant. 

Immediately,  or  within  a  few  minutes? — I 
understood  that  ocdera  wete  given :  I  am  not 
the  clerk  that  made  out  the  warrant. 

You  heavd  Mr,  Reynolds  talk  something 
about  bail,  did  not  yon  ?--£  cannot  charge  my 
memory,  I  wiab  I  could,  to  that  matter. 

It  ia  unfortunate  that  your  memory  can  re- 
collect all  on  one  side  and  nothing  on  the  other ! 
— I  shall  give  anawera  to  every  question  in  my 
power,  but  I  will  not  speak  to  any  thing  I  do 
not  know. 

Did  you  hear  any  thing  of  bail  being  offered  f 
— I  eannot  say  that  I  did ;  and,  to  the  b^t  of 
my  knowledge  and  belief,  there  was  not  any 
thmg  aaid  about  bail,  that  my  lord  Rochford 
said,  in  my  hearing. 

1  did  not  ask  you  wbal  lord  Rochford  said. 
—Or  any  body  else.. 

L.  C.  J.  De  Grey.  Was  air  John  Fiekling 
there  at  that  time  P— He  waa* 

Mr.  8erj.  Davy.  My  tord,  it  ia  admitted, 
that  matter  is  pleaded,  that  there  is  such  an 
Habeas  Corpus  and  Recognizance. 

Mr.Seij.iliiair.  That  Recognizance  was  af- 
terwards discharged  for  want  of  prosecution. 

The  evtdeDce  for  the  defeodant  being  closed, 
Mr.  Seijeant  GHynn  made  a  reply  in  behalf  of 
the  plaintiff;  mer  which  his  lordship  summed, 
up  the  efUeoce  to  the  juiyi  frho.frithdrew  for 
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about  an  boar^  wben  they  retarned  iuto  court 
with  arerdictfor  tbeplaiatiflT/  with  1,000/.  da- 

*  •<  The  Recorder  replied  to  what  had  been 
«rg;edby  the  Attorney  General,  and  with  great 
cpirit  insisted  upon  the  hard  treatment  bis  client 
had  met  with,  and  the  rif(ht  be  had  to  expect 
large  damages.  Allowing  eren  that  a  secretary 
ef  Slate  was  warranted  to  act  as  a  justice  of  the 
peace,  he  denied  that  lord  Rochford  had  acted 
with  that  impartiality,  that  regard  for  the  liber- 
ty of  the  subject,  that  view  to  an  equal  distribu- 
tion of  justice,  which  an  ordinary  justice  was 
boqnd  to  observe.  The  mode  of  appre- 
hending Mr.  Sayre,  the  issuing  a  warrant  to 
seize  his  papers,  added  to  the  illegality  of 
comroittng  bim  to  close  custody  lor  a  misde- 
meanour only,  after  sufficient  bail  had  been 
•ffered,  were  incontestible  proofs  of  his  position. 
It  was  evident,  he  said,  that  lord  Rochford 
never  credited  the  absurd  information :  if  he  did, 
why  did  he  alter  the  offence  alleged  by  com- 
mitting only  for  treasonable  practices?  And 
nrhy  had  not  the  prosecution  been  pursued  ?  It 
was  most  clear  from  the  dropping  all  further 
proceedings,  that  lord  Rochford  did  not  now 
oelieve,  and  he  appealed  ID  the  court  if  there 
was  one  man  present  who  gave  the  information 
the  least  credit.  An  ordinary  justice,  in  such  a 
case,  would  at  least  have  examined  into  the 
Ibundaiion  of  the  charge,  ere  be  proceeded  to 
inforoe  the  rigour  of  the  law.  He  would  not, 
on  the  single  evidence  of  a  most  improbable 
■tory,  have  gone  so  far  as  to  commit  to  close 
custody.  He  would  have  endeavoured  to  pro- 
cure some  information,  especially  where  it 
could  so  very  easily  have  been  come  at  as  in 
the  present  case.  Had  his  lordship  sent  to  the 
lord  mayor  he  would  have  thrown  some  light 
on  the  matter ;  so  might  the  soldiery  :  but  as 
an  inoontesUble  proof  of  the  falsehood  of  the 
charge,  even  now  at  this  dbtance  of  time,  the 
information  was  altogether  unsupported.  It 
had  been  urged  by  the  Attorney  General  that 
Mr.  Sayire  had  been  treated  with  all  possible 
politeness:  it  was  not  to  be  supposed  thai  lord 
Rochford  would  treat  any  man  unpolitely,  but 
it  waa  extremely  evident  that  Mr.  Sayre  had 
been  treateil  with  the  full  exertion  of  official 
rigour  from  the  beginning  to  the  end  of  the 
business.  The  issuing  general  warrauU  to 
■eice  papers  had  been  more  than  once  debated 
and  settled :  it  had  been  argued  in  the  case  of 
Arthur  Beardmore,  and  in  the  case  of  Mr. 
Wilkes.  The  Reconler  professed  himself  against 
all  seizures  of  papers,  and  he  was  persuaded 
that  Mr.  Reynolds  had  acted  with  great  pro- 
priety at  lord  Rochford*s,  however  harshly 
other  men  might  treat  his  behaviour.  He  had 
given  lord  R^hford  very  proper  advice:  the 
crown  lawyers  were  the  persons  who  were  best 
able  to  have  directed  his  lordship  in  his*pro* 
'Oeedings :  they  had  doubtless  since  been  con- 
■olted,  and  had  very  wisely  advised  the  minis- 
try to  drop  the  affair.  The  Recorder  spoke  for 
a  considerable  time,  and  with  great  warmth  iu- 
iproedUiPlicnt'acaie. 


mages,  subject  to  the  opinhin  of  the  Court  ef 
Common  Pleas  upon  the  followtog  Qneitiofls: 


*'  The  Chief  Justice  prefaoeiL  his  reeapitulttw 
of  the  evidence  with  observing  that  the  praem 
was  a  cause  of  the  utmost  importance,  m  it  a. 
volved  in  it  those  two  very  material  pand, 
the  safety  of  goveriinnent,  and  the  safety  id 
security  of  the  subject.  The  persoa  U  ibt 
king,  he  remarked,  waa  so  intimately  .ooDoeciai 
with  the  interest  ef  the  people,  that  ihehv 
regnrded.  it  with  an  eye  of  Jealousy,  ao^  M 
made  it  hijgh  treason  only  to  imagine  bit  daik 
or  dethronement.  He  then  comiDeoce^  i 
learned  inquiry  into  the  doctrine  of  trewck, 
shewing  what  constituted  high  treason,  ot«i- 
acts  of  high  treason,  and  miaprisiutt  of  treisoi; 
strengthening  his  own  ailments  with  qua- 
tions  from  judge  Foster  and  the  ablot  li«- 
writers  on  the  subject ;  and  afler  dedariog  Wr 
the  law  stood  in  these  respects,  compudi: 
with  the  fact  in  issue,  explaining  to  tbe  jvj 
how  far  it  applied  to  the  case  before  them.  Tk 
charge  made  against  Mr.  Sayre  by  Mr.  Rick- 
ardson,  sir  William  observed,  if  true,  wut^! 
only  one  clrcomstauce  to  corroborate  it  vai 
make  it  high  treason.  If  aby  one  of  the  mi- 
ters referred  'to  in  tbe  alleged  convemtioBkid 
been  proved  by  a  second  witness,  the  tuonef 
general  might  have  prosecuted  to  coBTidM: 
as  the  case  stood,  therefore,  it  remained  for  Ik 
jury  to  consider,  whether  tbe  conduct  «f  M 
Rochford  had  been  that  incumbent  on  a  nagi^- 
trate  on  such  an  occasion.  He  did  not  hinidf 
see  the  necessity  of  a  aecretary  of  staie'i  in- 
quiring with  scrupulous  nicety  into  tbe  irtA 
of  a  charge  of  high  treason,  before  he  fwxf»k 
to  secure  the  suspected  traitor.  Suspidoo  «» 
a  sufficient  cover  for  a  magistrate's  actio;  a 
cases  of  felony :  in  caaes  of  treason,  tberefon, 
he  conceived  the  same  rule  would  bold,  ttiik 
regard  to  the  improbabili^  of  the  cbargv,  it 
ought  to  be  remembered  how  exoeediogly  «* 


probable  and  apparently  abaurd  all  atteinpti  to 
kill  or  dethrone  princes  or  alter  goreromeca 
ever  had  been.  In  the  case  of  Henry  the  \i 
of  France,  the  people  universally  diimdite^ 
tbe  report  of  an  attempt  to  murder  their  d^- 
narch  ;  the  consequence  was,  they  hut  tkir 
king  by  it,  he  being  killed  in  tbe  poUic 
streets  of  the  city  of  Paris  at  nooodty,  w- 
rounded  by  his  retinue  and  court.  B^ 
improbable  also  were  the  attempt!  rep«^ 
to  have  been  designed  on  WilUun  tbe  ^ 
and  Charles  the  3od  of  England  !  It  seesK^ 
therefore,  to  be  a  main  point  for  the  jury  *i  c^ 
sideration,  wbether  lord  Rochford  badacftda 
a  magistrate  ought  to  do  in  such  a  case  as  ^ 
before  them,  and  also  whether  Mr.  Reynofaif'i 
declaration  at  lord  Rochford's  amouoied  tn » 
legal  tender  of  bail.  Alter  inatancing  the  ot- 
terial  parts  of  the  evidence,  sir  WillUm  left  rij 
whole  to  the  consideration  of  the  jury,  ^^^ 
an  hour  af^er  three  went  out  of  court  ^^^ 
about  two  hours ;  on  their  return  *bey  f*«"J 
verdict  for  the  plaintiff  with  1,OOOA  daoMgc^ 
Morn.  Chron. 


ISIS] 


1.  Wbcthertheofier  and  refiiMl  of  ImH  wm 
•Omissible  evidence  under  the  iisiies  joined 
opoo  the  special  pleat?  And  if  adniiflsible, 

3.  Whether  the  evidence  given  was  a  suffi* 
cieat  proof  of  an  offer  and  refusal  of  bail,  to 
make  (be  subsequent  im prison ment  illegal  ? 


Sojfre  V.  the  Earl  ofRochfind.  .   A.  D.  1778.. .  [1814^ 

defendtnt,  who,  upon  ezaminalion,  oommiUed 
the  plaintiff  to  close  custody  in  the  Tower  for 
treasonable  practices ;  but  returned  him  bis 
papers.  That  the  plaintiff  was,  on  the  28tb  of 
October,  1775,  upon  a  Habeas  Corpus,  ad- 
mitted to  bail  by  lord  Mansfield,  chief  justice 
of  the  KingVbencfa,  aud  set  at  liberty^  •  Uue 
*  sunt  eadem,'  &c. 

'  3d.  The  defendant^  further  pleaded  a  like 
plea  as  to  the  second,  with  respect  to  entering 
the  house,  taking  away  the  defendant's  paperst 
and  imprisoning  him i 

4th.  There  was  also  a  fourth  plea  of  the 
same  purport  to  the  second  count  of  thcdecla* 
ration. 


The  following  is  Bfr.  Justice  Blackstone's 
Report  of  the  proceedings  in  C.  B. : 
Mich.  Term,  18  G.  3. 

To  trespass  and  false  imprisonment,  (he 
plaintiff  declared, 

1st.  Go  a  breach  and  entry  of  his  hoaae 
en  the  SSd  of  October,  1776,  and  making  a  dia» 
(urbance  Uiere  for  twelve  hours,  breaking  open 
bi&  cabinets  and  eacritoirl^s,  and  taking  away 
his  goods  and  papers,  and  for  an  assault  on  bia 
person,  and  imprisoning  him  ten  days,  withoul 
any  lawful  or  reasonable  cauise.  Sud.  On  a  ge- 
neral count  for  an.  assaiilt  and  false  imprison - 
tuent;  and  laid  his  damages  at  30,000^. 

The  defendant  pleaded,  ist  Not  Ouiltyi  on 
which  issue  was  jomed. 

2od.  He  justified^  aa  !•  entering  the  house 
and  taking  the  giiods,  and  imprisoning  the 
.plaintiff  tor  part  of  the  time  laid  in  the  first 
count,  as  being  a  privy  counsellor  and  secretary 
of  state,  and  having  received  an  information 
upontiatb,  on  the  40th  October,  1775,  from 
one  captain  Francis  Bichardaon,  who  on  the 
19th  waa  an  adjutant  in  the  guards,  then  on 
duty  in  the  Tower  of  London,  and  who  deposed, 
as  staled  at  length  in- the  plea,  but  substan- 
tially, <'Tbat  the  plaintiff  had  tampered  with 
him  to  betray  his  trust  as  an  officer  on  guard  at 
the  Tower,  and  to  influence  the  minds  of  the 
soldiery,  by  a  promise  of  double  pay,  to  assist 
in  a  revolt  and  change  of  government,  which 
he  declared  the  peop£  were  determined  to  take 
into  their  own  hands ;  and  that  there  was  a  de- 
sign to  seize  the  king  whisn  going  to  the  House 
of  Lords  on  the  26tli  of  October,  and  convey 
him  to  the  Tower,  and  from  thence  send  him 
to  his  German  dominion^,  and  that  1,500/.  had 
been  already  distributed  aniengllie  guards,  to 
alienate  their  affections.  He  «lso  promised  to 
send  the  informant  money,  to  make  himself 
popular  among  the  soMiers ;  and  desired  when 
the  kidg  was  seised  he  would  so  order  matters 
as  to  let  him  and  the  populace  iuto  the  Tower, 
and  put  him  iu  poasessioo  of'  the  magazines, 
Aec.  That  their  intent  waa  to  compel  the  king 
to  issue  proclamations  to  call  a  new  privy 
council,  and  to  displace  such  officera  civil  and 
military  as  their  party  should  disapprove :  and 
that  the  lord  mayor  (Wilkea)  was  to  order  the 
sheriffs  (Hayley  and  Newsham)  to  raise  the 
po8^  comitatuif  and  keep  the  peace  near  the ' 
Tower ;  and  also  to  order  proper  constables." 
Upon  which  the  defendant  issued  his  warrant 
to  apprehend  the  plaintiff  for  high  treason,  and 
seize  bis  paiiers ;  and  delivered  the  same,  on 
the  33d  of  October,  to  two  of  the  king's  mes- 
sengers; who  taking  with  them  a  constable 
entered  the  plaintiff's  house,  and  seized  him 
and  hk  papers,  and  brought  him  before  the 
VOL,  XX, 


The  plaintiff  replies  to  all  the  special  plcsf , 
<  De  injuri&  suii  propria  abs^fue  tali  caus^,'  &c. 
and  thereupon  issues  were  joined. 

This  case  was  argued  bist  Easter  term,  by 
Adair  for  the  plaintiff,  and  Walker  for  the  de^ 
fendaat ;  and  when  (lie  Court  was  ready  to 
give  judgment  thereon  in  Trinity  term,  it  wai^ 
at  the  pressing  instance  of  the  plaintiff's  coun- 
sel, adjourned  for  another  argument  to  this 
term :  when  it  was  again  argued  by  Glynn  for, 
the  plaintiff,  and  Davy  for  the  defendant* 

For  the  plaintiff,  it  was  urged,  that  und(*r  the 
replication  of  «  De  injuria  su^  propria,'  6cc.  it 
is  sufficient  to  shew  any  fact  that  is  not  consis- 
tent with  the  justification*  And  though  a  new 
trespass  cannot  he  given  in  evidence  under  that 
iasue,  it  may  be  shewn  that  the  original  tres* 
paaa  was  unjustifiable.  That  though  the  ori- 
ginal caption  might  lie  justified  bv  the  matter 
contained  in  the  plea,  yet  the  suhse<)uent  de* 
tainer  might  be  shewn  to  be  uiyustifiable  by 
the  tender  and  refusal  of  bail.  A  lawful  act 
may  be  turned  into  a  trespass  by  the  subsequent 
misbehaviour  of  the  party ;  as  by  abusing  a 
distress;  Salk.  S91.  Gargreve  and  Smitb. 
Riding  an  im|ioniided  horse.  Yelv.  96.  See 
also  the  Six  Carpenters'  case,  8  Co.  146,  and 
Withers  and  Hendley,  Cro.  Jac.  379,  where  it 
is  held,  that  an  unlawful  detainer  ailer  a  legal 
Uking  is  a  fresh  and  illrgal  caption.  The^f 
aaid,  the  second  question  was  too  clear  to  make- 
a  doubt.  The  tender  could  ool]^  be  Conditiony^ 
aa  it  was  not  known  for  what  crime  the  plaii^ 
would  be  committed :  and  immediately  ajr' 
the  tender,  he  is  committed  to  close  custoy^ 
which  prevented  him  from  then  offering  bai^ 

And  per  Gould,  justice.    It  is  held  in  "*^' 
Quinto,  13,  that  in  bailable  cases  it  is  th.. 
of  the  magistrates  in  the  first  place  to  d 
aureties. 

For  the  defendant  it  was  argued,  t' 
evidence  of  tcrnder  and  refusal  of  bail  - 
admissible,  because,  1st.  It  is  not  w- 
issue,  which  is  only  on  the  troth  of 
and  that  the  plea  does  not  mention  th 
general  replication  (like  the  iiresen" 
nies  the  plea*     A  special  replicatir^. 
it,  but  alleges  new  matter ;  this  -m* 
ing  new  matter,  ought  to  have 
In  King  and  Phippard,  Carth 
of  assault  and  battery.     A  -  * 
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*  iletteMie.'  Rejilicfttioo  that  die  riefendant 
entered  the  pMotifT's  hotise  and  ipisbebaved, 
thereupon  henrently  put  him  oot.  Held  that 
Mie  replication  was  gead  without  a  trarerae, 
t^ue  hoc,  for  it  eagbt  to  be  a  apeoial  replica- 
tion, because  this  new  «ialterco«ld  oot  be  gives 
fn  aeyldenceon  the  general  replication,  *  De  in« 
<  jari&  suft  propria,  &c.'  Whatever  coofenea 
mod  i(void8,  as  the  lender  of  bM4  does  in  thitf 
iHMe,  oRost  be  soggested  on  the  record,  that  the 
advene  party  may  be  able  to  oieet  it  in  evi- 
dence. It  is  collateral  nnotter,  and  out  of  the 
fiaue  of  the  general  traverse,  which  only  goes 
to  the  feetsof  the  plea.  Therefore  ail  aobae- 
QMcnt  misbebarioura,  as  abuses  of  distraaaea, 
•EC  are  in  the  regular  course  of  pleading,  cpn  - 
htantly  r^Iiedi  and  cannot  be  given  in  evidence. 
Besides, 

9.  This  evidence  d^  not  support  the  action, 
Wbii4i  w  for  a  positive  lad.  This  is  only  proof 
0f  a  negative,  a  oaere  noo-feasanee.  Bee  the 
(Rx  Garpentera'  case.  Reaoliition  the  atcond. 
Ld.  Raym.  1399. 

As  to  the  second  qoestion.  Tender  of  hail 
moat  he  like  the  tender  of  mooer.  The  bail 
ninst  he  produced  in  order  to  see  that  tliev  ore 
current.  A  promise,  or  oflhr  of  hail  not  pre*- 
nent  is  not  autficient,  nor  is  the  sohseqnent 
commitiBent  a  refusal,  if  no  bail  <were  ready. 
The  tender -must  be  absoiate,  not  .cooditioaal ; 
Salmon  and  Percival,  Cro.  Car.  196.  Sir  iV. 
ffones,  996.  ^mith  and  Hall,  ^  iMod.  31.  On 
an  action  of  false  imprisonment  the  defendant 
justified  under  a  Latitat,  the  phunttff  replied 
(which  ohews  the  true  course  of  pleading)  a 
tender  and  refusal  of  bail.  Held,  that  aa  the 
arrest  was  legal,  case  and  not  trespass  lay  for 
this  refusal. 

De  Grey,  chief  justice.  Aa  the  case  is  oo 
«)aar  on  the  firat  qoestioo,tliere>i8ino necessity 
to  ffive  any  opinioo  on  the  second. 

ft  is  a  certain  rule  that  no  new  matter,  <fo- 
««igD  to  the  issue  joined,  is  adminibie  as  evi- 
dence.    The  present  replication   *  De  injuria 
'*  suft  proprill,'  &Cr  is  a  general  traverse  of  the 
whole  or  the  plea.     W'hatever  therefore  goee 
-|o  disprove  tlie  facts  of  the  plea  is  proper  evi- 
dence.    What  disproves  none  of  them,  is  im- 
loper.    This  refusal  of  bail,  if  true,  diaprovea ; 
i^hing  that  is  advaooed  in  the  plea,andtbere- 
he' ought  not  to  have  been  admitted. 
iOoiM$  juatice,  of  the  same  opinion.    There 
anabe  a  partial  .traverse  <aibs4}ue  tali  caus^,' 
Artl>fif^eral  one.    T4iis  is  a  general  Uravcrse, 
Will  which  no  new  matter  can  ha  given  io 
all  SiCe.      The  case  in  Carthew,  380,  la  a 
that )  authority  for  the  defendant 
]^ie\ykttone,  fostioe,  of  the 
other  r. 
given  i 
crown  U 
able  to . 
'ceediogs . 
suited,  and 
try  to  drop  tl 
a.  considerable 
ftrced  Ui  pjiea 


Nothing  ought  to  he  admitted  io  evidsoee,  trat 
what  is  material  to  the  issue  joined,  cilher  Is 
prove  or  disprove  \L  Nothing  is  io  imie  spsa 
a  special  plea,  but  what  ia  directly  travcncd: 
and  the  geaeral  repKcatioo,  <  De  iafon^  nl 
'  propria  absque  tab  oaosft,'  traverses  aB  tiis 
matters,  and  nothing  but  the  mattera  eootaioed 
in  the  plea.  The  plaintiff  declares  oa  a  fiut 
which  at  firat  view  is  a  trespass.  The  i^ 
fehdant  in  bis  plea  ackoowledgea  that  fact,  boi 
states  such  new  circumstances  aa  (if  tnie) 
amount  to  a  juatifieation.  t€  the  plainttff  m 
suggest  additional  new  matter,  which  riMi 
that  the  defendaof a  oaseitioaa  (tboiffb  troe) 
will  not  juatifythetrefipasseoaaoBitted,  heaaght 
to  reply  that  new  matter  to  o  apecial  rqplio^ 
tioo,  that  the  defeodaot  naay  domor  or  tab 
issue  upoa  it.  Bntin  the  praaapt  caae  he  hii 
ehosen  to  reply  generally,  the  iaspriBsaBiiBt  i 
iplahi  of  is  still  aa  iofory.  hecaose  aU  dot 
nav 
true.     The 

of  his  own  wrong,  aea  ossreiy  toliodocior;; 
the  traverse  is  contained  In  t^  o«rda  *  dbiqoi 
«Uli  caosV  without  the  casso  oHqfedbytJo 
defendant.  Whatescr  dwvofofo  |^  to  h^ 
prove  that  oanse  ia  odaHssible  evidence,  kl 
nothing  else. 

Nares,  jostiee,  of  the  same  opiaieo.  it  o» 
held  by  all  the  iodgea  oo  o  refeiooce  fion  tin 
Court  io  the.4ioao«f  fieloMn  aad  Cawtoef, 
about  the  13  or  lOOeo.  4,4mtwhereadeftan 
ooBfeases  and  avoids,  it  eanoot  he  gives  ia  en« 
deace  on  the  gcpendiaauo.  SeeolsodHco 
7,  pi.  8.    Cro.  Jao.  107. 

Judgment  Ibr  the  defendant. 


complahi  of  is  soil  aa  iigory^  i 
*d  ,in  jostifiniimi  i 
wovda  «  De  injmrift  soft  oroJNii,* 


See  the  Case  of  Wilkes,  on  a  Habets  Corpol, 
vol.  19,  p.  982.  Also  that  of  Leach  agtimt  Ihl 
King's  Messengers,  for  False  Imprisooneat, 
vol.  19,  p.  1009,  and  the  Coso  of  Sdznre  tf 
Papers,  p.  1030. 


In  the  Letter  ftom  Candor  to  the  PbUic  U 
vertiser,  fip.  15, 1«,  it  is  aasertod,  that  •<  Mf. 
Pratt  oover  waa  cooBoltod  at  aH,  aod  bat  osei 
even  spoken  to,  abo|it  a»y  aacnteiy^  miaBt$ 
and  then  aa  Mir.  Pitiavoorod  io  a  esHahiaacad 
asaembly,  « hb  fiieod  the  Attorooy  tsU  bin 
Hie  warrant  woidd  bo  illegal,  and  if  haiMid 
it  he  moat  take  the  oooaequapoe,  wveithdiB« 
preferring4hef enemi  oofety  io  tiaaeof  war  nt 
public  danger  to  every  poiooool  ooosidsniioiii 
he  run  the  risk  (sa  he  would  that  of  bis  bsii 
Ud  that  beeo  the  forfeit  vpoo  Ihe  like  asM 
aod  did  an  exIraoKdinary  act  opoo  « 
foreigner  just  ombo  Ma  FnaixJ^* 
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561.  The  Trial  of  James  Hill  otherwise  James  Hinde,  otherwise 
James  Actzen  or  Aitken,*  (known  also  by  the  name  c(f 
John  the  Painter)  for  feloniously,  wilfully,  and  malicioiisly 
setting  Fire  to  the  Rope  House  in  his  Majesty's  Dock- Yard, . 
at  Portsmouth:  had  at  the  Assizes  holden  at  Winchester, 
Before  the  Hon.  Sir  William  HeUry  Ashhurst,  knt,  one  of  the 
Justices  of  his  IVlajesty's  Court  of  King's  Bench,  and  the  Hon. 
Sir  Beaumont  Hotham,  knt.  one  of  the  Barons  of  his  Ma- 
jesty's Court  of  Exchequer,  March  6:  17  Geoege  III.  a.  d. 
1777.  [Taken  in  Short^Hand  by  Joseph  Gurney  5  and  pub- 
lished by  Permission  of  the  Judged.] 

JiiiiMt  HIH,  otlnnHw  Jatees  Hio^e,  othcnrias 
James  Actzen,  on  tb«  nM  7th  dtty  of  Dteeoh 
ber,  ID  the  year  aforesaid,  with  force  and  arms  ^ 
a€  Portsea  aforesaid,  in  the  county  aforesaid,  a 
certain  builJibs:  erected  in  the  dockrvard  of 
our  said  lord  the  king^  there  situate,  called  tb^ 
Rope-bouse,  feloniously,  wilfully  and  maliow 
ously,  did  set  on  fire,  and  ieause  and  procure  to 
be  set  on  fire,  against  the  form  of  the  statute  ia 
such  case  lately  made  and  tirovided,  audi 
against  the  peace  of  our  said  lord  the  king,  bin 
crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oatk 
aforesaid,  do  further  present,  that  the  said 
James  Hill,  otherwise  James  Hinde,  otherwia» 
James  Actzen,  on  the  said  7th  day  of  Deeemr 
ber,  in  the  year  aforesaid,  with  force  and  arma 
at  Portsea  aforesaid,  in  the  county  aforesaid,  ^ 
certain  building  of  our  said  lord  the  king  there 
situate,  in  which  great  quantities  of  nsYal 
stores,  that  is  to  say,  twentj;  tons  wei|;:ht  of 
hemp,  ten  cable-ropes,  and  six  tons  weig^ht.of 
cordage,  of  our  said  lord  the  king,  were  thea 
placed  and  deposited*  feloniously,  wilfully,  and 
maliciously,  did  set  on  fire,  and  cause  and  pro- 
cure to  be  set  on  fire,  against  the  form  of  the 
statute  in  such  case  lately  made  and  prorided, 
and  against  the  peace  of  our  said  lord  the  king, 
his  crown  and  dignity. 

The  Prisoner  was  arraigned  upon  the  above 
Indictment,  to  which  he  pleaded  Not  GuUtfr, 
when  thO  following  persons  were  swora; 
Tuz  Petft  Jury. 

Henry  Lueas,  of  the  Soke. 

Richard  Immg  of  the  saoae. 

Robert  Moody,  of  ThroxUMK 

Jobe  Cole,  ol  Upeiatford. 

WiUiam  Cole^  of  Loo^slock. 

Rlchanl  Yokes,  «f  Kiagswortliy. 

Recfaab  Tbonie,ot  licbin  Stoke. 

Samuel  Maunder,  of  Hyde- street. 

George  Newsham,  of  Wickbam. 

John  Kent,  of  Parebam. 

John  B«rry,eflbe  same. 

Cbarlea42abb,eCQosport. 


Thb  Grand  Jury. 

P.  Taylor,  ^. 
C.  Sazton,  esq. 
John  PoUee,  esq. 
T.  Gatehouse,  esq. 
T.  Sidttey,  esq. 
J.  Amyatt,  esq. 
Hio.  Sooth,  esq. 
H.  Harmood,  esq^ 
W.  Harris,  esq. 
Richard  Bttrgus,  esqt 
Philip  Dekany,  esq. . 


Vkooeot  PakoerslOB 
Rt.  beo.  JBeos  Stanley 
fik  R.  1¥or0ley,  bart. 
|SKrH.P.Sl.Joha,knL 
Sir  W.  Beoetl,  koc. 
Sir  C.  Ogle,  knt. 
B.  Pestoo,  esq. 
J.  Ireoaonger,  esq. 
T.  8.^eNafe,esq. 
J.  Weraley,  esq. 
jL/»  Dpeeeep,  esq* 
T.  Riilge^esq. 

Indictment. 
Soutiampiomf 
The  jersn  for  our  lord  the  king,  upon  tieir 
eetb,  pveMm  that  Jawiee  Hill,  otherwise  James 
Hiade,  otherwise  James  Aetsee,  late  of  Portsea-, 
in  the  eouo^  of  Southeenpiois  labourer^4m  th« 
7th  d«y  of  I$e«ember,  m  tlie  I7th  year  of  the 
tmgn  ef  our  sorereign  lord  George  the  3d,  now 
law  •f  Great  Britain,  &c.  ^th  force  and  arniiB 
«t  Rortsea  aforesaid,  in  the  coentv  afsfesaid, 
tireaty  toes  weight  of  hemp  of  the  Talue  of 
iOOl. ;  ten  cable-ropes,  each  thereof  bang  ta 
leogtii  <Mie  hendred  fathoms,  and  in  orcum^ 
lerenee  thrse  inehes,  and  of  the  Talue  of  80^  ^ 
nd  she  foos  weight  of  conlage,  of  the  faloe  of 
fmi^i  the  eaid  hemp,  cable-ropes,  and  con^ 
aig«,  tlien  and  there,  being  naval  stores  t»f  owr 
eaid  lord  the  king,  and  then  placed  and  depo^ 
•filed  in  a  eerlahi  building  in  the  dock-vard  of 
om  eaid  Imi  the  king  there  situate,  called  the 
Repe-hbose,  feloniously,  wilAilty,  and  mali- 
Mvely,  did  set  on  fire  and  bum,  and  cause 
and  procure  to  be  set  on  fire  and  barnt,  against 
Ihe  form  of  the  statute  in  snob  ease  lately 
■Mde  al»d  provided,  and  against  the  peace  of 
•vr  eaid  k>rd  the  king,  his  crown  and  dignity. 
Aod^  the  jurors  aforesaid,  upon  their  oath 
'    do   further  present,  that  the  said 


*  Someacooant  of  this  man  is  given  in  the 
Aaft<iilBflg»rt«rfor  1777|  llist.eir  Eotope,  p.  S8. 
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Countel/or  the  Crovit.— Mr.  Serj.  Dair^r, 


^our  lordtbip, 
^is  ii  an  indict- 


Mr.  Mansfield,  Mr.  Missing,  Mr.  Bailer,  ]tfr. 
Fielding.  ^ 

Mr.  Fielding,    May  it  pl< ^ , 

and  you  i^rentiemen  of  thejary,  this „ .- 

ment  against  the  prisoner  at  the  bar  for  a  crime 
of  so  atrocious  and  uncommon  a  nature,  as  to 
render  it  impossible  to  affix  any  epitbet  to  the 
,  crime  descriptive  of  its  enormity.  This  is, 
gentlemen,  the  first  instance  of  iu  exbtence, 
and  1  hope  in  God  it  will  be  the  last.  The  in- 
dictment.you  hare  perceived  already,  tumsunon 
three  counts:  the  prisoner  at  the  bar  is  first 
charged  for  setting  fire  to  a  quantity  of  hemp 
#nd  ropes  partioujarly  specified;  the  second 
count  IS.  for  setting  fire  to  a  certain  building 
greeted  in  the  dock-yard,  oalled  the  Rope- 
house;  the  third  count  is  for  firing  his  majes- 
ty's naval  stores.  Gentlemen,  the  matter  will 
be  more  fully  opened  to  you  by  the  learned 
and  experienced  gentleman  who  leads  this  bu- 
ainess,  and  I  doubt  not  butyoor  verdict  will  be 
aatlsfactory  to  your  country. 

Mr.  Serj.  Duty.  May  it  pleasey our  lordship, 
and  you  gentlemen  of  the  jury,  I  am  of  coun- 
sel in  this  case  for  the  king  in  the  prosecution 
of  the  prisoner  at  the  bar,  who  is  described  by 
the  name  of  James  Hill,  otherwise  James 
Hmde,  otherwise  James  Actzen,  for  setting 
fire  to  the  Rope- bouse  at  Portsmouth  Dock, 
liefonging  to  the  crown,  the  place  where 
cordage  is  made  to  supply  the  king's  navy, 
and  which  crime  is  constituted  a  capital  felony 
fcy  an  act  of  pariiamenl*  made  in  the  ]3th  year 
of  his  pi-esent  majesty,  till  when  it  bad  not  en- 
tered  the  imagination  of  man  that  such  a  crime 
could  be  committed  at  all.  It  will  be  unne* 
Cessary  for  me  to  expatiate  upon  the  nature  of 
the  offence;  that  has  toothing  to  do  with  the 
prisoner  at  the  bar,  any  more  than  as  he  was 
an  agent  in  the  commission  of  it ;  and  it  will  be 
Uepessary  for  me,  therefore,  to  mention  to  you 
only  those  particulars  that  we  have  to  lay  be r 
fore  fyou  in  evidence,  by  which  to  affix  the 
crime  upon  the  prisoner,  and  to  submit  to  yon 
upon  the  consideration  oil  those  facts,  whether 
he  is  6r  is  not  guilty  of  the  charge  in  the  in- 
dictment. 

Upon  the  7th  of  December  in  tbe  afternoon 
(I  believe  about  4  o'jclock)  a  dreadful  fire  broke 
out  10  the  Rope-house  at  Portsmouth  Dock, 
Which  I  ihmk  was  entirely  consumed  ;  it  is  an 
edifice  of  very  great  exteijt  and  magnitude  in- 
oeed,  (perhaps  you  may  have  seen  ii)  and  is 
consequentiv  of  great  value,  and  it  is  exceeding 
Ijicky  for  the  public  that  it  did  not  happen  at 
that  Ume  to  contain  so  much  cordage  as  at 
•ome  umes  it  had ;  that  was  not  the  only  Uiing 
intended  to  be  consumed  that  day,  but  fortu. 
nately  that  alone  was  consuitied.  Gentlemen, 
11  IS  necessary  to  mention  to  you  that  the  fire 
hrokeoutatthe  easternmost  part  of  the  building ; 

♦Stat.  12  G.  3.  c.  24.  See  East's  Pleas  of 
the  Croivn.chap.  28,  s.  38.  For  the  law  of  Ar 
wn,  see  the  preceding  chapter  of  that  work. 


as  toon  as  this  mbfortane  bad  happend.d 
imaginable  enquiry  was  made,  in  oroer  to  fii4 
out  the  cause  of  It,  but  all  to  do  piirpaic,iii 
fire  or  candle  had  been  there,  none  erer  ii 
used  there,  particulariy  in  tbe  eastward  pift  of 
the  building ;  nobody  could  tell  by  what  iDon 
it  happened,  and  ^1  enquiry  was  fruitless,  ul 
it  would  have  passed  as  an  accidest,  tbecasKi 
of  it  unknown  to  this  day,  had  it  not  beeo  for  i 
very  extraordinanr  discoveiT,  which  wttmtde 
upon  the  15th  oF  January,  five  or  six  weebif. 
terwards,  which  led  to  an  enquiry,  and  which 
enquiry  produced  the  most  ample  and  ckv 
discovery  that  ever  was  laid  before  aconrlof 
justice. 

Upon  the  15th  of  January,  in  the  Bm^ 
house,  which  is  another  very  iaige  buildiif , 
and  which  contains  hemp  of  an  infinite  tsIk 
belonging  to.  the  crown,  there  wasdisa>rered 
by   Mr.  Russell,  and  two  others,  in  tornsf 
over  some  of  tbe  hemp  for  some  purpose,  vem- 
thing    which    shone   a    liule    and   appciiH 
bright ;  it  appeared  upon  taking  it  up,  thilit 
was  a  sort  of  canister,  which  one  at  first  si^ 
imagined  to  be  a  tea  canister  ;  it  was  amadiiie 
which  nobody  could  tell    what  to  make  of; 
upon  looking  a  little  further  on  tbe  sane  sprt, 
tliere  was  found  a  sort  of  box,  cootaioisgemh 
bustibles  of  various  kinds ;  there  was  oil  of  tor- 
pentine,  there  waa  hemp,  there  was  tar;  tk 
moment  that  was  seen,  it  struck  thess ;  aarf 
there  could  be  no  doubt  in  any  mind  npon  \\A 
subject,  that   whoever  placed  that  aitekiBe 
there,  had  an  intention  to  set' the  place  oa  fife; 
it  was  alarming,  the  men  were  struck  widi  as- 
tonishment and  wonder,  looking  at.escb  odier 
and  at  the  instrument  in  their  hands,  sad  spw 
recollection  determined  to  do  the  only  tbiogfit 
to  be  done,  to  go  to  the  CommissMMer  of  the 
Dock  and  inform  him  of  it,  that  the  profci 
evidence  of  this  matter  might  be  laid  bcfoiegO' 
vernm^t,  and  fit  enquiry  made  into  it ;  Iheo 
it  was,  for  the  first  time,  dear  and  appsiest  to 
every  one,  that  the  ^n^  which  had  bappcsd 
on  the  7th  of  December  in  tbe  Rope-bosie, 
had  not  been  by  accident,  but  design.    Nov, 
gentlemen,  let  us  endeavoor  to  recMlect  evcrj 
circumstance  of  that  unhappy  day—while  it 
was  thought  to  have  been  accident,  nobody 
gave  themselves  the  trouble  to  enquire  or  to  re- 
collect who  they  had  seen,  who  was  therpt  or 
who  was  not  there;  but  from  the  iostaat that 
they  resolved  that  this  must  have  been  the 
work  of  some  devil,  or  that  this  was  sone  bo- 
man  contrivance,  that  this  was  an  act  dooe  os 
purpose,  then  it  was  fit  to  advert  back  to  the 
subject,  and  to  turn  in  their  minds  all  the  or- 
cumstances  of  that  day;  among  others  it  oc- 
curred (for  it  was  the  talk  of  all  tbe  tboinseda 
in  the  Dock  in  fi^e  minutes,  I  snpposo)tbata 
man  had  been  seen  upon  the  day  of  tbe  firei 
lurking  very  much  about  the  Hemp^boue  •a' 
about  the  Rope-house ;  then  it  occaned,  tbat 
a  man  had  been  locked  into  tbe  Rope4M«e» 
and  with  some  difficulty  had  got  ont  sg«o ;  Iba 
it  occurred,  that  tbe  person  opoa  whom  mt^ 
cm  then  fdl,  firom  sevend  Yagiw  iiidefiiiile^* 
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*umstanceB,  was  one  whose  sirtiame  was  not 
ciiown,  hot  who  was  called  John,  and  who  was 
ly  business  a  painter,  who  had 'worked  for  a 
llr.  Goulding,  a  painter  at  Titbhfield,  at  a  gen- 
teman's  house  in  tlie  nei^fhboorhood,  and  that 
vas  the  ori^n  of  the  name  given  to  him  of 
fobn  the  Painter. 

John  the  .Painter  then  heioi^f  the  man  upon 
rhom  suspicions  strongly  fell  from  several  cir- 
lumstances,  none  of  which  concluded  directly 
ind  positively  against  him,  but  all  of  which  led 
0  extreme  strong  suspicions ;  and  the  circora- 
tances  that  cauMd  these  suspicions,  were  put 
ogether  in  the  furm  of  an  information,  and  laid 
•efore  a  magistrate,  in  order,  if  possible,  to 
lave  this  John  the  Painter  apprehended  and 
iirtlier  enquiry  to  be  made.  Upon  this,  there 
V9%  an  advertisement  published  in  the  papers, 
vith  a  reward  of  50t.  for  the  apprehending 
ohnthe  Painter,  delicribing  him  aa  well  as  they 
irere  able,  and  bis  person  and  his  dress  were 
ery  sufficiently  described  by  the  people  who 
lad  seen  him  before. 

A  very  worAiy  honourable  gentleman,  whom 

havem  my  eye,  and  who  is  a  very  great 
Hend  to  the  public,  and  in  the  strict  and  true 
ense  of  the  word,  a  patriot,  having  seen  this 
dvertisement,  very  actively  stirfed  himself  in 
he  business,  and  was  very  much  the  cause 
f  the  apprehending  of  this  John  the  Painter, 
ohn  the  Painter  was  accordingly  taken  up,  I 
elieve,  in  this  county,  at  Odiham ;  and  yon 
i^ill  be  pleased  to  mark,  that  there  was  then 
bund  upon  him,  a  loaded  pistol,  a  pistol  tinder- 
ox,  some  matches,  and  a  bottle  of  oil  of  tur- 
entine;  be  was  examined,  but  he  had  too 
ouch  sense,  he  was  too  much  guarded  to  make 
ny  considerable  discovery  upou  the  examina- 
ion  that  he  underwent  before  a  magistrate, 
od  bad  it  not  been  for  a  cireomstanoe,  which 

am  now  gomg  to  mention  to  you,  it  would  be 
n  extremely  difficult  matter  to  affix  the  crime 
pon  this  person  at  the  bar,  however  satisfied 
ne  might  have  been  in  one's  own  private  judg- 
Qent  of  his  guilt. 

It  happened  that  there  was  one  of  the  same 
nsineas,  a  painter,  who  had  been  as  the  pri- 
oner  likewise  bad  been,  a  painter  in  America ; 
>r  this  gentleman  (the  prisoner)  hab  worked  in 
America ;  he  is  an  American,  not  by  birth,  for 
y  birth  he  is  a  Scotchman,  but  he  is  an  Ame* 
ican,  *\ere  he  was  settled,  from  thence  he  had 
itely  come,  and  thither  he  meant  to  return. 
>ne  of  that  business,  and  who  likewise  had 
forked  as  a  painter  in  America,  it  was  ima- 
ined  might  possibly  know  this  John  the 
*ainter,  and  therefore  he  was  sent  for  to  sir 
ohn  Fielding's  in  Bow-street,  upon  the  7th  of 
February,  in  order  to  be  shewn  the  prwoner, 
nd  to  inform  the  magistrate  whether  he  did  or 
tid  not  know  him ;  that  man  being  asked  the 
luestion  answered,  that  he  did  not  know  him, 
tod  to  the  best  of  his  recollection  had  never 
teen  him  in  all  bis  life  time ;  there  was  an  end 
herefore,  of  that  business ;  as  that  man  had 
vorked  in  the  same  place,  for  I  think  the  pri- 
»ner  had  worked  at  Philadelphia  too^  it  was 


very  likely  that  he  might  have  known  him,  but 
he  happened  not  to  know  him  at  all ;  that  per- 
son being  dismissed  from  the  room,  where  this 
examination,  thoogh  1  can  hardly  call  it  an 
examination,  where  this  little  noatter  had  pass- 
ed, and  retiring  to  the  other  room  where  the 
priaoner  was,  the  prisoner  having  been  informed 
that  this  person,  whose  name  is  Baldwin,  waa 
an  AiViencan  and  a  painter,  naturally  enough 
beckoned  to  him  and  desired  him  to  sit  down  by 
him.  Baldwin  sitting  down  by  him,  a  conversa- 
tion began  between  these  people,  touching  their 
trade,  and  touching  America  and  Philadelphia, 
that  part  of  America  in  which  they  had  lived, 
the  distance  of  the  place,  a  few  names,  and  some 
general  conversation  ;  the  place  and  occasion 
would  not  admit  of  a  long  conversation.  The 
prisoner  at  the  bar  desired  Baldwin  to  do  him 
the  favour  of  a  visit  at  New  Prison,  Clerkea- 
well,  where  he  was  going,  desired  he  would  be 
so  good  as  to  call  upon  him,  he  should  be  glad 
to  see  him.  Now,  gentlemen,  here  let  me  tell 
you,  for  fear  I  should  forget  it,  that  ajl  this  waa 
the  mere  fruit  and  offspring  of  accident ;  this  ^ 
Baldwin  was  not  set  upon  him,  was  not  desired 
to  obtain  any  confession  from  him,  nor  desired 
to  make  any  acquaintance  with  him ;  but  an 
intimscy  passed  between  these  people  for  seve- 
ral days  afterwards,  before  any  body  concerned 
for  the  prosecution  knew  any  thing  of  it.  It  ia 
fit  the  world  should  know  that,  in  conse- 
quence of  this  short  conversation  that  paased 
at  sir  John  Fielding's,  Baldwin  went  as  de- 
sired by  the  prisoner,  to  visit  bind  at  Clerken- 
well  New  Prison  ;  when  he  was  there,  a  con- 
versation passed  between  them  of  do  very  great 
importance,  it  was  only  generjtt,  coneerning 
persons  and  places,  some  of  which  both  or 
them  knew,  some  of  which  only  one  of  them 
knew.  The  next  daj,  Baldwin  paid  him  auo- 
ther  visit,  for  the  prisoner  liked  hia  c9Bapany, 
and  it  was  a  very  lucky  circumstance ;  it  was 
indeed  the  providence  of  God  that  this  man 
placed  that  fortunate  (for  fortunate  I  may  call 
It  for  the  public)  confidence  in  this  Baldwin; 
by  which  he  afterwards  made  the  ample  disco- 
veries that  you  will  hear  by  and  by.  The  pri- 
soner toU  him  after  various  visits,  for  he  visited 
the  prisoner  at  hia  own  request  almost  every 
day,  for,  I  believe,  near  three  weeks  from  that 
time,  and  it  was  not  for  many  days,  not  until  a 
full  diseovery  was  made,  that  Baldwin  com- 
municated the  matter  to  any  body,  and.  when 
he  did,  he  communicated  it  to  an  hooourabte 
person  not  at  all  connected  with  government ; 
he  told  him,  among  other  things  (I  will  de- 
scend to  the  particukrs  by  and  by,  for  a  very 
striking  reason  which  yon  will  go  with  me  in 
observing  when  1  descend  to  them,  he  told  him) 
that  he  had  Utely  come  from  France,  that  he 
had  been  employed  there  by  a  gentleman, 
whom  he  was  surprised  that  Baldwin  did  not 
know,  as  he  was  a  man  of  so  much  note,  and  * 
whose  name  bad  been  so  frH|uently  in  the 
news-papers,  which  was  a  Mr.  Silas  Deane ; 
that  Mr.  Silas  Deane  was  a  very  honourable 
gentleman,  employed  by  the  congress  in  Anttr 
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vica>  w  well  atf  another  f  erj  bin.  gpebtlkecnaa^  a 
•Dff.  FreokliB;  that  Mr.  Bikia  Deane  had  em- 
|riov«l  him  in  the  noble  bnniBess  in  whieh  be 
*Im  been engfaged ;  that  his  cflialoyment  was  lo 
oat  fire  to  tte  acveral  dock-yarila,  to  destroy  tbe 
vary  of  Great  BriUin ;    that  be  bad  Hoder- 
*taken  that  werk^  and  that  be  was  to  have  a  pe- 
•coniary  revrard  fov  il ;   that  Mr.  Silas  Deane 
mt»  hts  employer ;    that  this  was  a  uoble  act, 
liii  wu  a  patriotic  measure^  this  was  What 
•iril    patriots  would  exceedingly  applaud,  this 
was  the  right  way  to  expose  government,  this 
was  tbe  way  to  render  Great  Britain  for  e?er 
.■abject,  by  bending  its  neck  to  the  yoka  of 
•America,    this   was  the  way    by  which  we 
•were  to  prosper ;   this  great  work  was  to  be 
-effected  by  his  band  under  the  employment  of 
•Silas- Deaue,  and  that  he  did  not  at  all  doubt 
hot  that  Dr.  Franklin  was  likewise  engaged  in 
the  same  good  work ;    be  told  biro,  he  had 
taken  Canterbury  in  tbe  way  from  Dorer ;  and 
now  I  am  going  to  descend  to  sotne  particulars, 
•which  f  shall  by  and  by  bSTe  an  occasion  to  re- 
peat, in  order  to  shew  you  that  it  is  impossible 
(i  will  not  change  the  word)  that  it  is  imposai- 
ble  hot  that  Baldwin's  account  should  be  per- 
faotty  true ;    he  told  him,  that  in  his  return 
from  Paris  to  England,  he  had  landed  at  Dorer, 
'mod  so  eame  through  Canterbury ;  and  at  Can- 
"terbury  he  had  engaged  a  man  to  make  a  tin- 
nmcbinei  which  you  will  see  by  and  by  some- 
what resembling  a  tin-canister,  the  purpose  of 
which  waS)  to  act  the  part,  if  I  may  so  say,  of 
«  hmtern ;   that  is,  that  a  candle  might  be  en- 
chiaed  in  it,  and  yet  the  candle  perfectly  be  hid, 
«o  that  no  eve  should  see  the  light ;   that  the 
man  be  employed  to  make  this  tin-caniater  for 
liini,  was  an  awkward  fellow,  and  set  about  it 
in  a  way  that  tonrinced  bim  he  was  dull,  and 
fKd  not  comprehend  his  meaning;   bot  that  faia 
aervantt  a  lad,  bad  a  much  bngbter  geoioa 
tlian  his  master,  and  very  well  undentood  his 
^lireotions;   that  he  set  about  the  work,  and  be 
nade  tbe  canister  for  him.    Gentlemen,  you 
win  remember  tbeae  partiouhirB ;  he  told  bim, 
that  he  had  ordered   two  more   at  another 
•hop,  but  bad  not  time  to  stay  for  them ;    and 
iio  left  them  behind  him,  but  this  canister  he 
took  with  him  ;  he  told  him  that  when  became 
to  Portsmouth,  he  took  a  lodging ;    I  bad  fof- 
COt  tbe  wooden-box ;   he  told  him  that  he  had 
Skewiae  prot  made  for  him  a  wooden  box ;    T 
toM  yon  that  the  use  of  the  canister  waa  to  con«- 
tain  a  candle,  hiding  it ;  the  use  of  the  box  was 
to  contain  the  eombusttbies  which  were  to  be 
lighted  by  the  mateb^  in  order  to  set  the  place 
on  fire ;  the  preparation  nod  tbe  ingredients  of 
this  you  will  have  an  aooonnt  o^    He  toM 
kirn  he  had  taken  a  lodsnof  ^  Portemoutfa,  at 
n  Mrs.  BoxelPs,  where  he  bad  made  sonse  pre- 
sarations  for  the  work  of  setting  the  place  on 
Vre ;   I  should  have  told  you  in  the  convema^ 
tion  with  regard  to  Canterbury,  he  told  finkjb- 
^in  likewise  of  a  quarrel  which  be  had  had 
therewith  a  dragoon^  which  had  led  to  a  sight 
x>f  this  canister  under  tbe  flap  of  his  coat ;    he 
0Md  at  Mn.  Boioelil  hp  bad  made  prepanims 


inosder  to  set  thestom-houacsao  fin;  aadk 

toM  bim- there  tbe  nHinoor  of  bis  laakiiigtli 

composition;  tbnt  it  was  by  grindisK ebaioHl 

with  water  very  flue  upon  a  colour  ttoaCywA 

as  painters  uee  in  gnnding  their  paist,  oot  vih 

a  peslle  and  asortar  ;  that  it  was  gfoasd  Istaa- 

ceeding  fine  powder ;  tliat  it  was  then  to  Waix- 

edwiib gunpowder:  betbeBUMatioaedtoka 

how  it  was  to  be  diluted  with  waisr,aa4  vhi 

proportions  of  tbe  powder  and  tbe'  cbaraiil, 

and  to  what  eonainteney  it  was  la  besiinrii 

and  so  this  ended  with  the  partknalansf  Wv 

this  eomposiliott  was  oasNle :  the  priioMr  teU 

him  tlMt  in  the  afWvnonn  of  the  $th,  thtdi; 

before  tbe  fire,  heiuf  in  the  IUpe^b«ise>fS 

a  parcel  of  benif»  and  atrewed  tbe  btiay  ^ 

where  he  intended  thennashtobe;  llath 

bud  a    bottle  of  lorpenlinn  on  its  ^  »iik 

hemp  placed  ia  tbe  neck  iif  tbe  bottW  mettiil 

acork;  that  be  laid  tbn  mmcb  opto  a^tf 

paper  in  which  was  anma  gnnfoi^,  nd 

over  the  gunpowder  snmn  hemp  stieval  mj 

light ;  be  told  him  that  an  ommi  as  tbs  mid 

renebed  the  fonpowilery  it  wooU  fin  ih 

hemp,  and  he  mentioned  alao  faistbroenti 

qnnrt  of  turpentine  about  the  hemp ;  ail  ikia 

particniara  he  told  thin  man  of  tbeanaMii 

setting  it  on  fire ;  I  ahould  have  told  jfos  tknb 

said  thin  Msa^  Boxdl  was   impertiaMt,  ad 

turned  him  onl  of  his  Indgings;  betaUbaii 

circnmstaocn  of  his  betnff  abut  in  at  tbe  Bi^ 

bouse}  thnfthnwnasoibnf  mtfaapbmM 

this  work  that  tbe  time  of  sbnttbigitiip  Mv- 

rived,  and  wbcv  be  attempted  to  go  eat  Kib 

door  at  wbhsb  he  gfit  in,  be  ennid  not  |tf«t; 

that  aAm*  having  walked  yp  and  dovm  viM 

his  ahees  to  avoid  being  beai4^  and  sadeiMh 

ing  to  oat  nnt  •oinlly ,  finding  att  tbM  mfaa^ 

eAn»  that  be  knneked,  nnS  erisd  ootbdbl 

npoti  whiefa  »  pnrsaii  onaMi  to  tbe  dsor  Mi  nkr 

ed  Who  is  these?  that  tbn  person  dirsatid  b]i 

to  go  sttaight  forward^  and  possiUy  be  vmm 

find  n  door  open  f   bowever^  be  did  ba|fH 

to  get  ont:   be  nicntionnd  alsn  tbe  ciM* 

stance  of  bis  calling  to  a  person  on  tbesim 

under  appnebenaions  of  his  being  ^^^'^  " 

likewise  told  hie  nequaintanoe  Mf^Bm^ 

that  he  bad  been  before  on  tbe  aaoM  diy  niki 

Hemp*.hottae ;  it  was  the  Rope-bonia^M  »* 

serve  that  was  set  on  fire;  that  n  tbe  ii«nr 

house  be  bad  laid  tbe  tin.ennMter  wbidi  bcM 

Dot  made:   yon  will  be  nleantd  to  ekstrw  b 

did  nM  effect  tbe  fire  m  tbe  Ropn-bsdW  kf 

UMans  of  tbe  tin  eamstnr ;  I  have  toU  y* 

already  bow  be  efieoted  that,  but  tbe  tia  <m^ 

ter  begot  made  at  Canterbory  waa  laid  n  «)• 

Benip''houae,  wbieh  wan  not  set  on  fire,  br^ 

the  providence  of  God,  tbe  nntshes  «bi<b  bl 

been  lighted  bnd  luckily  gene  out;  tbatig 

he  bad  likewise  laid  n  sqnave bw»  "|T^ 

Sfuare  box  there  was  room  to  pnlacMJni 

that  he  bnd  put  into  Ibebox  tnr  aad  tsMin*i  - 

and  hemp  aad  other  oombuatiUes;  tbewikn^ 

he  said  he  placed  in  the  Bemp-bMiWiJf' 

making  all  Ibis,  preparation,  and  dMB^tbin 

tbe  Hemp^ioose,  bud  taken  up  agrtatdf^M 

;  that  be  wna  M  moeb  heatod,  Ibav' 
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be  fMotb  •f  I>Nember,  that  be  h»4  poHed  off 
iw  eottt,  which  be  could  not  6nd  for  some  time; 
bat  when  he  fonofl  it,  there  wm  a  good  deol  of 
lemp  stickiiig  to  it,  wbidi  be  pieked  off  an 
reH  M  he  eoald ;  be  said  the  next  day  be  went 
Dto  tlie  fleni|»>lNMfle,  in  order  to  set  ko«  Are; 
he  caiidte  ww  placed  m  the  wooden  box,  and 
i^ithin  this  Hn  machine ;  and  he  mentioned  to 
(in  this  cireiNnstaaoe  likewise,  that  be  had 
ought  aome  matches  for  the  pnrpoao  of 
Igbting  it  of  a  woman  at  Portsmouth,  which 
le  supposed  were  damp  heesfuse  be  could  not 
lake  them  catob  <ire,  io  order  to  lii^ht  the  can- 
le ;  so  you  sec  the  sarfog^  of  tiie  Hemp*  bouse 
rem  destraetion  that  day,  was,  because  the 
asiches  were  not  so  well  made,  or  bein|f  well 
aade,  bad  bees  so  \onfg  made  that  the  wood 
rss  not  dry  enoufb,  and  would  not  catcb  iie, 

0  as  to  enable  bim  to  Kg^it  the  candle  \  for  if 
be  candle  had  been  ii^lited,  ikie  Hemp-bouse 
oust  hifiilltbly  ba?e  been  burnt;  then,  be 
sys,  tlMkt  not  beings  able  to  eet  that  on  6re,  be 
:ot  some  matchea  of  a  baiter  sort,  and  then  re- 
Bfoed  to  the  Rope-home;  that  there  be  placed 
limself  in  eodi  a  w«v,  as  thai  no  body  oeuM 
ee  it ;  when  lie  strndk  a  light,  that  be  lighted 
be  match,  and  CTery  tUng  being  fN«pafed  he 
rent  away,  leaving  that  to  be  burnt,  Tory 
Mcb  Toxed  that  be  was  net  able  to  set  the 
lemp. house aSio  on  ilre-;  that  lie  aetout  as 
ist  as  be  could  fnm  Pprtsroouth;  that  just 
fter  bis  leaving  the  lawn  be  overtook  a  woman 

1  a  cart;  that  he  got  her  leave  to  g^  into  her 
art,  fbr  the  sake  of  expediting  bis  journey  ; 
liat  he  gave  her  dif.  in  order  to  make  baste 
rith  bim  ;  that  he  then  basteued  to  London  as 
1st  as  he  cooM.  Afiotfier  cirommtance,  ttke- 
Mse,  be  mentkmed ;  that,  be^des  the  lodging 
rhich  lie  took  of  Mrs.  Boxelf ,  lie  took  another 
P  a  woman  on  P^Htsmouth  Common ;  the 
ious  man  mentioned  something  to  be  dene  to 
le  poor  wonum  of  wbom  he  took  the  lode- 
)gs ;  the^  had  a  very  fbrtonate  escape  too,  for 
is  intenim  was  to  set  those  lodgings  on  6re, 
I  order  to  engage  the  engines,  that  they  might 
ot  assist^to  extiafuali  the  fire  in  tbe  dock-yard ; 
ut  by  goad  luck  that  did  not  succeed  neither ; 
arning  %  house  waa  nothing  to  bbn ;  be 
M  Baldwin  a  eirenmstance  of  bis  leaving  a 
nndle  at  the  lodgf  ng  on  the  conHnon ;  he  said, 
lat  he  had  oome  away  from  Portsnaouth  in  so 
reat  a  borry,  that  be  bad  not  time  to  go  there 
>r  it,  an9  that  bundle,  be  said,  contained  three 
w>ks,  the  titles  of  which  be  mentioned ;  there 
M  xn  Enslisfa  translation  of  Justin,  another 
f  Ovid'a  Metamorphoses,  and  there  was  a' 
'reatise  of  llie  Art  of  War  and  of  making 
'ire  WorkSy  or  something  of  that  aort,  and 
kewtse  a  pair  of  breeches,  a  pair  of  buckles, 
Dd  a  French  iMSsport;  sJl  these  things,  be 
ud,  were  in  bis  bandle,  which  be  had  left 
ith  the  woman,  at  bis  lodging  at  Portsmouth 
Jomnnott ;  now  all  these  particulars  be  told  to 
Mdwin.  I  mentioned  to  you  just  now,  gen- 
emen^  that  it  would  come  out  ia  the  course  of 
bis  *  cauae,  Ibal  H  was  impoasible  for  Baldwin 
>JixiraiATeotedtUiitorys  faatlhittitmaitbe, 


that  the  prisoner  bad  told  it  to  Baldwm : 
I  will  tell  you  why  I  said  so;  Baldwin  havioip 
made  a  discovery  ^  these  coovarsaliona,  that 
he  bad  faeki  with  this  man,  to  tbe  eiect  I 
have  mentioBed,  then  at  was  that  an  enquiry 
was  made  into  tliese  particulars ;  for  that  led 
to  an  the  discoveries,  of  which  von  shall  now 
have  ail  account,  ami  whiiHi  will  be  proved  t% 
you  io  evidence.  In  tbe  fi  rat  place,  I  will 
mention  to  you,  not  in  the  order  of  time  io  wbidi  * 
the  discoveries  came  out,  bat  io  tbeworder  of  ti«M 
in  which  1  have  mentioned  tbe  transactions  them- 
selves to  have  happened:  having  told  the 
stnry  to  this  Baldwin  of  what  bad  passed  at 
Caoterbury  and  the  other  plaeea,  roesseogera 
were  sent  to  aU  tbeae  plsoes  to  find  out  tho 
people  referred  to,  and  to  sea  whether  these 
several  accounts  wene  troe  or  no ;  upon  enqui- 
c^f  tbejjr  found  out  tbe  persons  who  made  these 
tin  canisters,  not  only  tJie  persons  that  made 
tbe  tie  eaeistera  by  his  directions,  wbi^  be  • 
had  leA  upon  their  hands,  not  having  tioM  U> 
stay  for  tfaem  ;  but  we  found  out  tiie  very  per-  ' 
son  wboeaade  tbe  tin  csnister  that  was  teft  in 
tbe  Hemp-lioese,  io  order  to  set  it  on  fire;' 
vae  will  see  the  very  boy  who  made  this,  aad 
be  coofiraas  exactly  tbe  account  as  related  by 
Bakdwie ;  that  hie  master  having  first  beeo 
employed  to  do  this  work,  and  pot  rightly 
ooderataading  the  instructions  he  racetved,  that 
the  boy  uederataading  tbeni,  made  the  canister, 
aud  the  boy  will  swear,  that  tbe  very  canister 
now  to  be  produced  at  your  bar,  and  which 
waa  found  in  the  Hemp-bouse,  be  made  for  tbe 
prisoner.  The  story  of  his  quarrel  with  a  dra- 
goao  at  Canterbury,  will  be  coeHrmed  by  tbe 
dragoon  who  quarrHed  with  him ;  the  stripping 
off,  or  taldng  up  tbe  lappet  of  his  coat,  and  the 
seeing  the  canister  under  it  at  that  time.  The 
makio|,r  of  the  wooden  box  will  be  proved ;  the 
witness  swearing  to  the  identity  of  the  person, 
by  whoae  order  it  was  made.  M  rs.  Boxell  will 
be  prodoeed  lo  yoe ;  she  will  tell  you,  that  this 
very  prisoner  at  tbe  bar,  earoe  to  her  booae  to 
tako  a  fodgmg,  tbe  day,  I  think,  before  the 
Are  happened;  that,  afterwards,  observing  a 
strange  sulphurous  emell  m  tbe  lodging,  she 
went  eboet,  inside  and  oataide  of  tbe  hdbse, 
and  eould  not  guem  from  whence  it  catne: 
that  the  next  morning  there  waa  the  like  smell ; 
she  thee  traaed  it  to  the  very  room  that  the 
prisoeer  had  taken  to  lodge  in  ;  ahe  found  him 
at  work,  in  preparing  eombustiUes,  and  there 
was  a  stench  or  (^apowder,  or  nitre,  or  whet* 
ever  it  waa,  which  1  mentioned  to  you  joat 
now  from  the  eeooont  he  gave  to  Baldwin, 
how  be  bad  prepared  thia ;  we  will  produce  to 
yen  the  person,  upon  wboae  ookNir-stoBe  tbe 
IMrisaner  ground  the  very  charcoal,  and  who 
saw  tbe  prisoner  grinding  the  cbaieoal.  Gen- 
tlemen, we  will  prove  tbe  circumataooe,  I  men- 
tioned to  3^00,  of  tbe  Rope-bouse  being  sbutr 
and  the  prisoner  being  shut  in  ;  we  will  prove 
by  the  reeoUeclion  of  the  people  io  tbe  rope* 
yard,  that  there  waa  a  man  exactly  in  theeir-^ 
eetnstaneaa  that  be  describes  himself  to  Bald- 
Win  lehtfebaen  je,  ankiege  aoioe;  eakiog 


IS27]  17  GEORGE  III.     Trud  of  James  Hill  dlias  John  the  PMter,  [tSS 

the  witness  bow  he  could  ((et  oot,  and  his  g:iT* 
ing  bini  the  best  directions  be  could,  leaving 
him  there  speaking  to  the  watchman,  the 
watchman  saying,  he  must  stav  there  all  night, 
the  hour  of  call  being  over :  but  perfectly  re- 
.collectiog  the  circunnstances  in  the  way  in 
which  he  himself  described  them.  Gentle- 
men, we  will  likewise  produce,— it  is  marvellous 
that  we  are  able  to  do  it ;  but  it  is  owing  to 
the  great  visilance  and  care  of  the  noble  person 
who  was  at  toe  head  of  this  enquiry,  and  who  has 
spared  no  pains,  in  order  to  investigate  every 
circumstance  as  far  as  possible;  though  one 
^should  not  have  supposed,  that  any  human 
enquiry  could  have  reached  such  circumstances 
as  these ; — but  we  will  produce  to  you  the  very 
woman  that  he  bought  the  matches  of;  she  saw 
him  yesterday,  apd  she  will  tell  you,  that  that 
man  at  the  bar,  and  she  noted  him  particularly, 
because  he  was  not  such  sort  of  a  man  as 
usually  come  upon  these  errands ;  he  came  to 
her  shop  the  day  before  the  fire  to  buy  a 
bundle  of  matches ;  that  he  asked  her  whe- 
ther they  would  light  quick,  rejecting  one 
bundle  and  choosing  another ;  she  remembers 
his  taking  out  a  handful  of  silver,  and  having 
but  one  halfpenny,  she  remembers  that  parti- 
cularity ;  the  man  being  dressed  so  particular, 
and  unlike  persons  that  call  upon  such  errands, 
struck  her  observation,  and  she  will  swear  to 
the  identity  of  the  person.  There  is  yet  be- 
hind, one  more  circumstance,  that  places  it  be- 
yond the  possibility  of  suspicion ;  the  bundle 
that  I  told  you  of,  could  not  be  found ;  for  Mrs. 
Bozell,  where  he  actually  did  lodge,  nor  any 
body  there,  could  hear  of  any  other  lodging 
that  he  had  taken  ;  she  remembered  that  she 
had  seen  such  a  bundle,  that  the  prisoner  had 
with  him  the  first  day  ;  but  what  was  become 
of  the  bundle,  and  where  he  had  XeHi  it,  or 
whether  he  took  it  away  with  him,  God  Al- 
mighty knew !  nobody  ceuld  give  an  acoonnt. 
At  last,  after  great  search  and  enquiry,  the 
bundle  was  found  in  the  possession  of  another 
woman,  whose  lodgidgs  he  had  taken,  and  who 
had  no  suspicion  about  what  the  man  was ;  she 
wondered  that  he  had  not  returned,'  and  kept 
the  bundle  unopened,  expecting  him  to  call 
every  day  for  it  Upon  opening  the  bundle, 
there  were  the  very  things  be  had  described ; 
an  English  Justin,  Ovid's  Metamorphoses,  a 
Treatise  on  the  Art  of  War  and  of  making 
Fire  Works,  and  there  was  this  person's  pass- 
port frain  the  French  goremment;  all  these 
thipgs  were  found  just  exactly  as  he  had  de- 
scribed them  to  Mr.  Baldwin ;  and  you  will 
have  likewise  an  account,  that  in  that  bundle 
are  a  pair  of  buckles,  belonging  to  the  prisoner, 
whom  a  witness  will  be  produced  to  you  to 
prove  that  he  has  seen,  as  far  as  he  can  re- 
member, that  pair  of  buckles  in  the  shoes  of 
the  prisoner.  Gentlemen,  there  is  yet  one 
more  circunastance  ;  you  will  have  the  woman 
that  took  him  up  in  her  cart,  and  she  will  swear 
to  the  very  man,  to  the  bringing  him  two  miles 
in  her  cart,  and  while  they  were  just  at  parting 
the  blaze  of  Ike  firatt  ftha  Bope-house  bunt  oot. 


Now,  when  you  have  all  tiiese  cireaiDilinM 
proved  to  you  in  evidence,  will  not|OB  uy  tka 
I  was  well  warranted  in  insisting  that  il  va 
impossible  for  Mr.  Baldwin  to  bsve  iofesied 
this  story  ?  for  these  discoveries  were  oiaiieB 
consequence  of  Baldwin's  relatiop ;  not  iha 
Baldwin's  relation  was  after  the  disoof cria,  k 
it  was  the  relation  of  Baldwin  (fomtlie  iiioi& 
of  the  prisoner  that  led  to  a  discoveij  of  lii 
the  particulars  which  I  have  now  meDliosedb 
you ;  the  tenth  part  of  these  drcooistafla!, 
which  1  have  opened,  would  serve,  1  sM 
think,  to  decide  the  fate  of  any  maa  fitu% 
in  the  prisoner's  situation ;  but  it  is  ibe  «i>krf 
the  public,  it  is  the  wish  of  governmeat,  tbitiil 
the  world  should  know  the  infamy  of  thii  ims- 
action,  and  that  they  should  know  to  visa 
they  are  indebted  for  the  sorrows  tbey  hia 
felt,  and  how  much  they  owe  to  the  prof  ideia 
of  God,  that  America  baa  oot  been  able  louiij 
to  destroy  this  country,  and  to  make  it  bow  n 
neck,  not  only  to  the  yoke  of  Amerioa,  Wi  a 
the  most  petty  sovereign  io  Europe ;  for  kttk 
English  navy  be  destroyed,  and  here  vu  i 
hand  ready  to  effect  it ;  let  but  tbe  I&b^ 
navv  be  destroyed,  and  there  is  an  eodof^ 
we  hold  dear  and  valuable ;  the  imporumx  i 
tbe  subject,  the  magnitude;  tbe  extraoniilt? 
nature  of  the  thing  calls  for  a  more  paitwihr 
investigation,  than  any  other  subject  of  «hi 
kind  soever  could  demand ;  and  tbetrfon  1 
need,  {  hope,  make  no  apologv  for  bafiog^ 
sceoded  so  particularly  into  these  miaole,  if 
any  of  them  can  be  called  minute,  paiMolui 
of  this  story ;  we  shall  prore  all  these  drcya- 
stances  to  the  full,  and  surely  there  cto  be  tf 
doubt  what  shall  be  done  with  tbewao.  1  ^ 
be  glad  to  hear  what  he  has  to  say  for  bioseit, 
and  I  shall  be  glad  if  he  is  able  to  lay  tia 
guilt  at  any  body 'a  door  besides  those  to  ibM 
he  has  laid  it.  I  wish  Mr.  Silss  Deaoe  v«re 
here  ;  a  time  may  come,  perhaps,  wbesbeui 
Dr.  Franklin  majf  be  here. 

Prmner.  He  is  the  honcstest  nao  is  w 
world. 

Jamei  Russell  sworn. 

You  are,  I  believe,  employed  in  PortsBoab 
dock  ? — 1  am. 

In  what  capacity  ?— -I  am  clerk  to  tbe  deft 
of  the  Rope-yard. 

Do  you  remember  the  day  when  tbe  R0f^ 
house  was  set  on  fire  P^Yes,  it  wsa  os  Siiir- 
day  the  7th  day  of  December;  tbe  fire  vtf 
first  perceived  at  half  after  four  iu  tbe  ite- 
noon. 

Was  the  Rope-house  consumed  by  that  firt* 
— ^Yes,  entirely. 

What  was  in  the  Rope-house  that  was  ^^ 
—Some  hemp -toppings  which  were  in  iW 
middle  loft  of  the  Hemp- house. 

Was  there  any  thing  else  that  waabomt*- 
Some  cordage  on  the  ground  floor. 

It  is  the  place  where  cordage  sod  beif 
usually  are  kept?—- Yea. 

Aud  there  was  some  thcit  si  (^  ^ 
which  was  biirAtf*^It 
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Did  yoa  al  any  time  find  any  thing  parti- 
alar  in  the  Hea^jp^boiMe  at  Ik>rtamoutti  f-^ 
ifea,  on  the  15th  or  January  I  ibund  a  tin  case 


n  the  Hemp-houie.  [The  witness  is  shewn 
I  tin  case  or  canister,]  This  appears  to  be  the 
in  ease  that  1  took  up  in  the  Hemp-house ; 
here  is  a  pieoeof  wood  hoi h> wed  out,  which  is 
ntnie  it,  and  a  thin  piece  of  wood  nailed  at  the 
op  of  ft;  there  are  matches,  and  tar,  anil  oil, 
md  other  combustibles.  I  have  no  doubt  but 
his  is  the  tin  case ;  Ibis  borgoes  into  it;  they 
vere  separate  when  T  found  tnem. 

What  did  you  find  else  besides  these  two 
bings  ? — A  bottle,  which  appeared  by  the  smell 
»  have  held  spirits  of  turpentine,  or  something 
f  that  quality  ;  and  there  were  some  common 
Fooden  matches,  such  as  are  generally  sofd  at 
handler's  shops,  which  1  found  lying  in  the 
iemp- house  just  by  this  tin  canister. 

Whereabout  in  the  Hemp- house  f—In  the 
entre  of  the  mow  of  bemp  there  were  s6me 
undies  of  refiised  hemp.  There  is  certain 
emp  which  is  refused.  Which  is  not  aoeording 
>  the  contract,  which  is  put  by  and  is  returned 
I  the  merchant;  this  wss  behind  those  bun- 
les  of  hemp  which  were  then  in  the  rerV  cen- 
er  of  the  mow  behind  several  other  bundles. 

Were  these  things  esisy  to  be  discovered,  or 
rere  they  concealed  f— They  bad  the  appear- 
nee  of  concealment. 

Could  they  be  discovered  without  removing 
tiose  bundles  of  bemp,  behind  which  they  were 
nt?~Not  conveniently.  There  was  a  pas- 
Rge  that  went  up  at  the  end  of  the  bundles  of 
bis  hemp,  and  a  person  probably  might  have 
iscovered  it.  At  the  ends  of  the  bundle  of 
emp,  there  is  a  little  passage ;  a  person  might 
ave  gone  op  to  the  upper  end  of  it  and  have 
iscovered  this,  if  he  bad  had  any  appreben- 
ions  of  such  a  thing. 

Was  there  any  loose  hemp  near  it  P-'^Yes, 
rhat  We  call  *  dunnage  ;*  that  is  the  refuse  of 
lie  bemp  which  we  generally  lay  at  the  bot- 
»m  of  the  hemp  to  preserve  it  from  any  mois- 
lire  that  may  arise  from  the  foundation;  those 
ombustibles  were  laid  upon  that ;  there  was 
Iso  some  brown  paper ;  when  we  found  all 
liese  parts  of  the  machine  they  were  put  to* 
"ether,  and  then  made  the  appearance  of  a 
arlTlantern  ;  there  was  some  brown  paper  laid 
ear  it,  which  appeared  to  have  been  tarred ; 
rben  this  thing  was  all  united  we  put  it  upon 
liie  paper  that  wsa  tarred,  and  the  paper  seemed 
s  it  it  had  been  round  ihis  tm  case ;  it  seemed 
s  if  it  had  been  thrown  over  the  bundle,  and 
y  striking  against  the  mow  of  bemp,  the  parts 
ad  separated  ;  that  was  the  idea  that  1  formed 
f  the  matter^ 

Then  you  comnranieated  it  to  the  proper 
fficer  at  the  Dock-yani?— I  did. 

Were  these  things  found  in  such  a  place, 
bat  if  a  fire  had  arisen  in  consequence  of  them, 
iie  H«>rap- house  and  the  hempin  il  must  pro- 
ablv  have  been  consumed  P — ^Undoubtedly. 

That  Hemp-bouse,  1  suppose,  from  its  name, 
I  th«  place  where  the  hemp  belonging  to  the 
k>ck  in  keptP'-.YeSi  Ihc  groond  floor  upon 
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which  this  tin  case  was  found  was  full  of  hemp, 
and  this  was  the  situation  of  the  machine ;  it 
could  not  have  been  thrown  in  at  a  venture. 
The  construction  that  1  put  upon  it  was,  that 
it  must  have  been  thrown  over  the  bundles  of 
refused  hemp,  for  they  were  as  high  ab*  my 
head,  and  therefore  it  is  possible,  and  1  appre- 
hend that  was  the  case,  that  it  was  thrown 
against  the  mow  from  which  it  rebounded  and 
separated. 

Cottr^  Prisoner,  I  would  once  for  all,  with- 
out repeating  it  to  you  after  every  witness  is 
called,  inform  you,  that  you  are  at  liberty  to 
ask  any  witness  what  questions  you  think  fit, 
after  the  examination  is  gone  through  by  the 
crown.    You  know  best  your  own  defence. 

William  ^ench  sworn. 

Did  you  ever  see' the  prisoner  ? — 1  have. 

Where  P — At  my  master's  house  just  with- 
out Westgate,  Canterbury. 

Did  you  make  any  tin  thing  for  him  P — ^YeSf 
I  did. 

Look  at  that,  and  tell  us  whether  that  is  tl^ 
thiuiif  that  you  made  for  him  ? — ^Yes,  this  is  the 
macnine. 

When  was  it  you  made  it  for  him  ?— About 
a  month  or  six  weeks  before  Christmas. 

When  was  the  first  time  since  that,  that  any 
enquiry  was  made  of  you  about  making  thu 
canister  P — On  the  Monday  before  last. 

Exammed  by  the  Prisoner, 

You  say  you  made  this  canister  for  me,  a 
month  or  six  weeks  ago  P— No  ;  a  month  or  six 
weeks  befi)re  Christmas. 

How  do  you  know  the  canister  P— I  know  it 
by  the  seam. 

1  saw  a  canister  a  few  days  ago  with  the 
same  seam  as  tliat;  how  can  you  know  one 
seam  from  another?— Because  this  is  so  ver^ 
bad  soddered;  I  took  particular  notioe  of  it 
when  you  came  to  me  aliout  it. 

Can  yoo  swear  to  the  sodderP — Yes. 

How  do  you  know  ine ;  by  my  lace,  or  dress, 
or  voice,  or  whatP— I  know  you  are  the  very 
man  that  came  to  me  about  it.  I  know  you  by 
your  person,  by  your  haur,  and  by  your  clothes 
that  you  have  on  now. 

What  particular  garmentP— You  had  on  tho 
same  coat  ^ou  have  now. 

This  coat  P  (his  great  coat.)— No ;  notyout 
great  coat,  the  other,  or  near  upon  such  a  co- 
lour. 

On  what  particular  day  did  tou  make  this 
tin  canbter  P — J  really  cannot  tell. 

Was  it  so  roach  as  six  weeks  before  Christ- 
mas P— That  is  as  nigh  as  I  can  tel). 

Was  it  more  or  less,  do  you  think  t — I  reall  j 
cannot  tell. 

Prtff.  J  ^ink  he  ongrht  to  recollect  whether 
it  is  more  or  less  than  six  weeks  before  Christ- 


Eiixabeth  Boxell  sworn. 
HAve  you  ever  seen  the  prisoner  at  the  bar 
beforeP-i^i  have. 
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When  did  you  see  bim? — The  day  before 
tbe  yard  was  od  fire,  at  my  bouse. 

Where  is  your  house? — At  No.  10,  Bar- 
rack-street, Portsmouth ;  he  came  to  me  tor  a 
'  lodjrtDg. 

Did  he  lodge  at  your  house  ? — One  night. 
What  night  was  that  ?•— The  night  before  tbe 
fire  happened. 

Did  you  observe  any  thing  particular  relat- 
ing to  him,  or  the  room  he  lodgetl  in? — I  ob- 
served a  very  sulphurous  smell  on  the  Friday, 
and  on  the  Snturday. 

That  was  when  be  first  came  to  yoar  bonse? 
—Yes,  on  the  morning  of  the  Saturday,  my 
bouse  was  in  a  Very  great  smell  and  smoke ;  1 
went  up  stairs  and  pushed  open  the  door,  and 
I  could  not  see  my  band  before  me,  because  of 
tbe  smoke ;  there  was  a  sulphurous  smell  in 
tbe  room  and  the  grate  ;  I  asked  him  what  be 
was  about,  whether  he  was  going  to  set  my 
bouse  on  fire  P  He  asked  me  what  I  was  afraid 
of?  I  said  1  was  afraid  he  was  ^oing  to  set 
•my  bouse  on  fire,  for  fire  was  a  thmg  I  mucb 
dreaded ;  he  asked  me  if  I  had  ever  suffered  by 
fire  ?  I  said  No,  God  forbid  I  ever  should,  for 
-fire  was  very  dreadful  to  me ;  I  was  mucb 
.afraid  of  fire. 

Did  you  obsenre  what  occasioned  the  smoke 
in  tt>€  room? — As  I  was  making  tbe  bed,  I 
turned  round  and  saw  he  bad  l^en  burning 
something  on  tbe  hob  by  Ibe  fire-place. 

Did  you  observe  any  thing  else  in  tbe 
room  ?— He  bad  a  liebted  candle  on  Saturday 
morning ;.  be  had  had  a  little  bit  of  candle  car- 
ried up  stairs  in  a  candlestick  for  him,  bat  the 
candle  that  I  took  from  him  in  tbe  room,  waa 
not  tbe  same  candle  that  I  carried  up  atairs  for 
bim,  furit  was  about  half  an  eight  candle;  be 
bad  something  in  a  chair  which  be  was  doin^ 
aometbing  with,  but  I  could  not  tell  what  it 
was.  I  carried  the  candle  down  stairs,  and 
went  up  again  immediately,  as  faat  aa  possible ; 
I  opened  the  window  a  little  before  I  went 
down :  when  I  came  up  again  he  had  shut  it; 
I  said  I  would  not  have  my  window  shut  by 
bim  or  any  other  man,  that  if  1  choae  to  have 
it  open  it  should  be  open. 

Did  you  observe  any  thing  else,  at  any 
other  time  when  you  were  in  the  room  ?->On 
tbe  Friday,  w  hen  he  came  out  of  the  room,  1 
went  up ;  I  saw  bis  bundle ;  I  went  to  carry 
it  to  one  of  the  neighbours  to  wash  ;  when  I 
opened  it,  I  saw  part  of  an  old  shirt,  a  pair  of 
leather  breeches,  a  top  of  a  tin  case ;  I  viewed 
tbe  tin  case  a  quarter  of  an  hour  to  be  sure. 

Look  at  that  tin  case  .'—I  viewed  it  from  this 
part  [pointing  out  a  particular  part  of  tbe  ma- 
chine] I  think  this  is  the  same  canister,  it  is  aa 
much  like  it  as  one  tbin^  can  possibly  be  like 
another ;  I  really  believe  it  to  be  the  same. 

You  say  you  bad'  some  dispute  with  him 
about  filling  your  room  with  smoke.  Did  you 
tell  him  be  should  go  away  from  your  house  ? 
—I  ordered  him  out  of  my  bouse;  be  said  it 
was  bard  he  could  not  be  permitted  to  put  bis 
things  up ;  1  told  bim  no,  be  should  quit  the 
room ;  he  then  said  that  tbe  caudle  1  carried 
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down  in  the  candlestick  was  bis,  and  that  be 
wanted  it;  1  told  bim  he  might  take  it  as  be 
went  down  stairs;  this  waa oo  Saturday  nom- 
ing  between  nine  and  ten,  tbeo  be  Mk  my 
house,  and  he  never  returned  again. 

Court,  What  became  of  tbe  buadle? — A.  He 
carried  tbe  bundle  in  bis  left  band^  and  1  saw 
bim  into  High-street,  for  1  got  rata  th^bnd- 
die  of  tbe  road  and  vratched  bioa ;  I  never 
saw  him  afterwards. 

Do  you  know  whether  tbe  eaniater  was  ia 
tbe  bundle  when  be  took  it?— 1  cannot  aajr ;  I 
saw  the  canister  on  Friday,  I  did  not  aee  it  aa 
Saturday. 

Jama  Oambier,  esq.  swoni, 

Mr.  Gambier,  I  have  here  the  handle  that 
has  been  spoken  of  by  tbe  witneas :  I  reccind 
it  from  my  first  cleric  Joha  JeflTereys  ;  it  has 
been  in  my  possession  ever  since ;  it  ia  exactly 
in  the  aaroe  state  now  as  when  1  received  it ;  [ 
received  iton  the  8 1st  of  February  IntheoMn- 
ing,  about  nine  o'clock. 

EUt.  BoxeiL  I  believe  that  to  be  the  baa- 
die ;  it  is  tied  up  in  an  handkeichierof  tbeaaas 
pattern. 

John  Jeffereyi  sworn. 

Do  yon  know  that  bundle  P-^Tbal  ia  tbe 
handkerchief,  I  believe ;  indeed  1  hare  no  dooU 
of  it ;  cemroisaioner  Gambier  gave  orders  sa 
tbe  evening  of  Thursday  Aie  SOtb  of  February 
for  search  to  be  made  in  North-street  and  tK 
neighbourhood,  for  such  a  bundle. 

Where  did  you  go  to  make  that  aearcb  ?~I 
ordered  a  junior  clerk,  and  a  measeoger  of  the 
office  to  make  that  search  in  North-alreet  aad 
its  neighbourhood ;  they  came  hack  in  about  sa 
hour's  time,  and  told  me  they  bad  ■oarehcd 
that  street  except  a  few  houaea.  In  one  sf 
which  particular! jr  tbe  peraonwaanotat  home; 
1  went  next  morning,  and  found  this  bumte  at 
Mrs.  Cole's  m  North*street ;  I  delivered  it  to 
Mr.  Gambier. 


Ann  Cole  sworn. 

Look  at  the  prisoner,  do  jou  know  htm  ?— 
I  do. 

When  did  you  see  him?— On  the  day  of  tbe 
fire. 

Where  did  you  aee  him  ?— At  my  bonM  ia 
North-atreet,  on  Portamouth  oomnioo. 

What  waa  the  oocasioa  of  bia  ooming  la 
your  house  ?«»*To  take  a  kklgbg  $  ba  look 
one. 

Did  he  leave  any  thing  when  be  wont  away  T 
—He  left  a  bundle. 

Is  that  tbe  bundle  P— It  looka  like  it. 

What  became  of  that  buadle  P^I  delivcRd 
it  to  Mr.  Jeffereyaand  Mr.  Gaklen. 

Had  you  kept  the  bundle  from  the  tima  the 
prisoner  left  it  with  you,  tall  yon  gave  it  to  tbeM 
gentlemen  P-— I  had. 

How  long  did  the  piisoner  aiay  in  year 
house  f-^A  quarter  of  an  hoor«  not  omr. 

What  time  of  the  day  waa  thatP— la  Ibf 
forenoon;  Xcaa'texacay  tell tbo boor;  Bwsi 
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between  Dine  end  twelve;  he  staid  eboat  a 
quarter  of  an  hoar,  then  be  went  out. 

Did  he  return  again  P— 'No. 

Did  yon  open  that  handle  t — It  wan  not  tied 
cloflte,  and  I  aaw  it  n  litde  way  open. 

What  did  yon  aee  In  Ibe  bundle? — 1  law 
some  hooka  and  other  things ;  J  did  not  nntie 
it,  I  detivered  it  to  these  gentlemen  when  they 
came  for  it. 

You  took  nothing  out,  nor  put  any  thing  in^? 
—No. 

Prisoner,  My  lonl,  I  beg  Mis.  BoxeH  may 
Btop. 

William  Abram  sworn. 

What  are  yov 7— A  blacksmith. 

Where  do  yooltTe?— At  Portsmouth. 

Did  yov  ever  see  the  prisoner  before  ?«— Yes, 
he  lodged  in  the  same  room  with  me. 

At  whose'  bouse  P— At  Mrs.  Boxell's  in  Bar- 
rack-street. 

Had  you  any  particular  coDTersation  with 
the  prisoner? — At  first  be  asked  me  whether 
;here  was  any  pressing ;  1  told  him  yes,  they 
»ressed  rery  hot ;  that  the  constables  had  press 
varrants,  to  take  up  all  the  people  that  conid 
oot  gire  an  account  of  tbemselres  ;  says  he, 
suppose  thejr  were  to  take  up  such  a  man  as 
DC,  I  can  giro  no  account  of  myself,  only  by 
be  writings  I  have  in  my  pocket  ;^  ho  asked 
ne  if  I  thought  if  he  was  to  get  intone  justice's 
lands,  there  was  no  way  of  escaping  ;  J  said 
^o,  there  were  gates  and  walls  all  round ;  and 
f  he  was  not  taken  in  Portsmouth*  town,  he 
rould  be  taken  at  the  bridge ;  he  said,  was 
here  no  way  of  getting  over  those  walls  t  J 
aid  No,  there  is  water  on  the  other  side  t  he 
hen  said  again,  is  there  no  gettbg  over  those 
valla  ?  1  said  No. 

Examined  by  the  Pritoner, 

Was  any  other  thing  said  P— Yes,  be  said  he 
new  one  Brooke  who  was  in  Newgate ;  and 
le  was  certain  sure  he  would  be  han|red. 

At  what  time  FSStbatP — 1  cannot  justly  say. 

Where  was  it  said  P— At  Mrs.  Boxell's. 

In  what  part  of  the  house  P — ^The  lower 
oom  ;  Mrs.  Boxell  beard  the  wortU  as  well  as 
le. 

Counatl  Jfor  the  Croun,  Look  at  these 
ncklee  which  were  iu  tlie  parcel  ?— >There  are 

flreat  many  bncklea  alike,  the?  are  sueb  sort 
f  buckles  that  the  prisoner  had,  they  are  the 
ame  pattern. 

John  Baldwin  sworn. 

Prisoner,  I  caoU  embrace  yon  now,  Mr. 
Baldwin,  as  1  did  last  Monday  sen*oigbt. 

Look  at  the  prisoner  at  the  bar,  when  did  you 
rst  see  him  P— The  7th  February. 

Where  did  you  then  see  him  P — ^At  sir  John 
'ielding's ;  lord  Temple  sent  his  servant  to  me 
a  the  6th  of  February,  to  inform  me,  that  I 
iioald  be  sent  for  by  sir  John  Fielding,  in 
rder  to  give  evidence  against  a  person  whom 
ley  looked  upon  to  be  a  painter  that  had  come 
■om  America,  my  lord  knowing  that  1  had 
sen  in  America. 


Were  vou  sent  for  under  an  imagination  that 
you  might  koow  the  prisoner  at  the  bar,  haviag 
been  in  America  and  a  painter  there  ? — Yes,  I 
have  been  in  America,  at  New- York,  at  Phila- 
delphia, and  Aroboy. 

Are  you  a  painter  by  business  ?-^I  am. 

Upon  the  recoromendatioo  of  lord  Temple 
then  you  went  to  sir  John  Fieldiog's  ? — 1  ifid ; 
I  was  asked  whether  I  knew  the  prisoner ;  I 
told  sir  John  that  I  had  never  known  him  to  the  ' 
best  of  my  memory  and  rentenibrance ;  nor 
never  seen  htm  till  I  saw  him  in  the  other  room. 

The  prisoner  beard"  yon-say  that  ?-»He  did ; 
he  made  me  a  bow  as  he  stood  at  the  bar,  as 
soon  as  1  had  given  my  evidence  to  sir  John  ; 
J  saw  him  afterwards  m  another  room. 

What  passed  in  that  other  room  P— I  went  to 
sign  my  name- to  the  deposition  I  had  made  ; 
as  J  was  0oing  away  the  prisoner  beckoned  to 
me  with  his  bead  ;  I  went*  and  sat  down  by 
him  ;  he  asked  me  what  part  of  America  I  had 
been  in,  aod  who  I  knew  there ;  I  mentioned 
Philadelphia;   he  asked  me  if  I  knew  any, 

f  rioters*  there ;  1  said  I  did  many ;  who  did 
know  there  P  I  mentioned  several ;  he  said  I 
see  that  yon  know  the  place  very  well ;  you 
are  not  like  evidences  that  have  been  brought 
against  me;  there  was  one  person  said  he 
knew  me,  but  I  had  changed  the  colour  of 
my  hair;  did  they  imagine Hiat  I  was  a  came- 
leonP  there  was  anoiber  person  said  1  was 
transported  frem  Gloucester  gaol ;  but,  said  he, 
you  are  a-  gentleman,  and  1  wish  it  was  in  my 
power  to  make  yon  a  satisfaction  ;  he'  told  roe 
he  would  be  very  glad  to  see  me  at  a  place 
called  New  Prison ;  I  said  1  would  come  there 
whenever  he  pleased,  if  I  could-  get  admission  r 
he  said  I  don't  know  what  time  1  shall  be  dis- 
charged from  here,  but  if  you  will  come  be- 
tween three  and  four,  I  dare  say  ^on  will  see 
me ;  I  went  to  New  Prison  about  four  o'clock^ 
I  saw  the  prisoner  there,  he  and  I  walked  to- 
getbier;  we  adjourned  te  a  corner  by  ourselves 
between  the  two  gates ;  he  disclosed  a  great 
deal  about  America,  mentioning  gentlemen's 
names  in  America  that  he  knew ;  and  lie  begged 
I  would  call  upon  him  the  next  day  when  it 
suited  me ;  I  went  and  acquainted  my  lord 
Temple  of  what  information  I  had  got  from 
the  prisoner  r  my  lord  TempU  said  he  thought 
it  was*very  material,  and  thought  it  proper  that 
lord  George  Germain  should  be  acquainted 
with  it ;  he  wrote  a  line,  1  carried  the  letter 
and  was  introduced  to  lord  George  Germain  ; 
his  hvrdship  said  he  was  of  the  same  opinion  as 
lord  Temple ;  and  that  it  should  be  taken  care 
that  I  should  have  admission  to  see  the  pri- 
soner, in  order  to  bring  him  to  a  confession  if 
possible ;  I  waited  upon  the  prisoner  the  next 
day,  and  we  had  discourse  again  about  America 
as  before ;  be  found  by  my  discourse  thai  I  was 
an  American  by  principle ;  he  asked  me  what 
countryman  I  was ;  I  said  a  Welch  man  ;  he 
said  he  thought  at  first  seeing  me  lie  saw  in  my 
fiM^  that  I  was  a  person  interested  in  the  cause 

*  So  in  orig.  edit.    Uu.  painUu^ 
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tc^o's^rtiilHies  were  greater  ikmn  ikfim  of  y  mil 
Howe,  and  that  i^reneral  .Waahingloa  wawlA 
watch  general  Howe'« .  moUona,  and  waold 
barrasa  bim'}  bewaaaeaoBed  tliat  l^  pea- 
TiDciala  woQld  coaqoer  thia  winter  ^  that  Iha 
grand  campaign  waa  to  be  in  tbe  awmmfir; 
that  i^eneral  Waahington  only  wanted  a  few 
expenenced  officera»  which  be  beiiwred  wanld 
be  sapplied  from  France ;  and  Silaa  l>8aaa  waa 
appoipted  for  that  purpose  at  Faria,  t»  aupply 
them  with  ammunition  and  atorea ;  but  aa  rar 
cannon  baUa,  heaaid,  they  could  pificuBa  a  auf- 
ficienoyto  serfo  all  Europe,  in  America  at  a 
place  near  Anoapolia  in  Maryland  ;  tkat  be 
bimaelf  had  been  tikewiae^itcb,  taf  aod  tnrpoi- 
tine.  Thia  waa  what  passed  in  the  ooorac  of  a 
great  number  of  nsita.  I  waited  opoa  biin 
from  tbe  7th  of  No?,  to  the  S4th.  1  never 
missed  but  one  day»  and  was  with  htm  twice  an 
most  days. 

Prtfoner.  Remember  that  thia  wiSatnmjB 
he  waa  with  me  twice  most  days. . 

Baldwin.  The  prisoner  said  he  arrivad  u 
Dorer,from  Paris,  and  went  to  Caotcftioij; 
that  he  went  into  a  shop  and  spoke  for  a  naachiae 
to  be^nade. 

Prttooer.  At  what  panksular  place  did  ff 
call  in  my  way  from  Canterbury  7  I  miiai  hate 
called  at  some  particular  place. 

Baldwin.  He  said  ha  went  into  a  ahoB»  aod 
ordered  a  tin  machine  to  be  .roade^  whicD  waa 
by  some  |)eople  called  a  canister ;  be.  said  tbe 
master  waa  a  ^tupid  fellow,  and  did  DOtoader- 
stand  hia.directioaa,  but  tl^  the  b<Hr  aeemcd  to 
be  more  ingenious  and  onderstood  it, .  b«it  be 
waa  obliged  to  stand  by  tbe  boy  while  he  was 
making  of  it  to  instruct  him,,  and  ha  ^ve  bin. 
somethiog  to  get  some  drink. for. bis  |Mioa; 
that  then  he  went  into  a  public-booae  with 
the  canister  Under  the  breast  of  hia  coat ;  that 
a  dragoon  saw  something  under  hia  ooat,  and 
oi>ened.his  coat  to  aee  what  waa  under  k,  and 
said,  which  of  them  are  yon  for  ?  The  priaoacr 
asked,  what  do  you  mean  ?  He  aaid,  wbetbcr 
you  are  a  barber  or  a  taylor?  The  priaaaer 
said,  that  was  no  business  to  him,  and  called 
him  an  impudent  feltow,  and  told  hiaa  that  he 
did  not  mind  him,  nor  none  of  hia  mester'a 
men;  heaaid  there  waa  another  soldier  an  the 
room,  who  waa  a  civil  man,  and  he  drank  with 
him  ;  that  he  went  from  thooce  to  PortaaMNith, 
where  he  took  a  lodging  at  one  Mra.  BozaiPa 

Q.  All  thia  is  the  account  that  he  gave  yea  ? 

Baldwin.  Yes ;  in  all  the  converaationa,  aa 
near  as  I  recollect,  word  for  word.  He  aaid  at 
Mrs.  Bozell's  be  tried  his  preparationa,  which 
were  matches  that  he  bad  made,  by  doubling 
a  aheet  of  whitish  paper  into  ten  or  twelve 
felda;  that  then  the  paper  iraa  unfolded,  ia 
order  to  be  done  over  with  a  compoaitien  made 
of  charcoal  and  gunpowder;  he  aaid,  if  the 
paper  was  not  doubled  before  the  compoaitian 
waa  laid  on  it  would  cause  it  to  crack ;  tliat  tbe 
charcoal  must  be  ground  very  fine,  upon  a  co- 
lour-stone, in  the  same  manner  aa  paiotna 
grind  their  colours;  but  the  gunpowder  did 
not  require  much  grindiog,  he  said  ;  that  thai 
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of  America ;  I  told  him  I  married  at  Amboy, 
that  we  removed  to  Pbiladelpbia  and  there 
lired,  where  I  had  a  sons  ^^^^  ^^^^  *0''  ^  ^^ 
.DOW  in  London. 

Counsel.  However  you  need  not  mention 
every  particular ;  you  entered  into  general  con- 
versation, being  both  of  the  same  trade  and. of 
the  same  country. 

Prisoner,  I  desire  the  witness  will  speak 
every  particular,  as  1  am  interested  in  it. 

Counsel  for  the  Crown,  Be  it  so  by  all  meana, 
go  on  then.  ' 

Baldwin.  I  mentioned  to  him  about  my  fa- 
mily, that  I  had  my  aon  with  me  now  inXion- 
'  dou  ;  he  was  desirous  to  see  him;  I  told  him 
my  wife  was  very  much  indisposed,  which  he 
aaul  he  was  sorrv  for ;  I  waitea  upon  him  from 
day  to  day,  till  the  15tb  February  ;  on  that  day 
he  told  me  all  the  particulars ;  he  asked  me  if  I 
knew  one  Mr.  Deane  ?  1  told  him  no ;  he  said, 
not  Mr.  Deane  who  is  employed  by  the  Con- 
gress at  Paris  P 

Prtfoncr.  I  remark  to  the  witness  that  there 
is  a  righteous  J  udge,  who  also  giveth  righteous 
judgment ;  beware  of  what  you  say  concern- 
ing that  Mr.  Deane,  perjure  not  ^ourself^  you 
are  in  the  sight  of  God,  aod  all  thia  compainr  is* 

Baldwin.  The  prisoner  said,  what,  not  Silas 
Deane  P  1  told  him  No ;  he  said  he  is  a  fine 
clever  fellow,  and  I  believe  Benjamin  Franklin 
is  employed  in  the  same  errand ;  he  said  that 
he  had  taken  a  view  of  moat  of  thcdock-yarda 
and  fortificattona  throughout  England,  and  par- 
ticularly the  number  of  j^una  that  each  ship  in 
the  navy  had,  and  likewise  the  guns  in  the  for- 
tifications, the  weight  of  their  metal,  and  the 
Dumber  of  men ;  and  he  had  bee;i  at  Paria  two 
or  three  timea,  to  inform  Mr.  Silas  Deane  of  the 
Wtieulars  of  what  he  found  in  examining  the 
Dock-yards. 

Prisoner.  Consider  in  the  sight  of  God  ifrbat 
you  say  concerning  Silas  Deane. 

Counsel  for  the  Crown.  Yon  need  not  be 
afraid,  Silas  Deane  ia  not  here,  he  will  be 
hanged  in  due  time. 

Prisoner.  I  hope  not,  he  ia  a  very  honeat 
man. 

Baldwin.  He. aaid  that  Silaa  Deane  was 
greatly  pleased  with  what  he  had  done ;  he  ac- 
quainted Silas  Deane  in  what  manner  he  waa 
to  set  the  rope-houses  and  the  shipping  on  fire 
in  England  ;  that  ^aa  Deane  waa  amazed 
that  he  ahoqld  undertake  by  himself  to  execute 
a  matter  of  that  kind,  but  be  told  Silaa  Deane, 
that  he  would  do  more  execution  than  he  could 
imagine,  or  any  person  upon  the  earth  ;  tliat 
then  Silaa  Deane  asked  him  what  money  he 
wanted  to  carry  his  scheme  into  execution ;  he 
told  him  not  much ;  be  expected  to  be  rewarded 
aqaording  to  bis  Inerit ;  that  then  Silas  Deane 
gave  him  bills  to  the  amount  of  SOO/.  and  letters 
to  a  great  merchant  or  a  great  man  in  the  city 
of  London.  He  was  very  anxious  to  know 
whether  lord  Cornwallis  had  been  defeated  be- 
tween Brunswick  and  Trenton,  in  tbe  Jerseys. 
He  said  that  he  knew  general  Washington 
personally;  he  believed  that  general  Washing- 
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light  be  OMsbed  wUh  a  knife,  ia  the  sanw 
Moner  as  peintert  mix  fermittiooc  b«t«  be 
akl,  they  iiuMt  be  verj  peiticaler  id  miiiogf 
Iwse  two  bodies  together ;  that  thacberboel  is 
rouod  io  water,  end  ihea  mixed  to  the  eoa- 
isleooe  of  new  mitki  end  then  with  a  small 
rush  the  paper  mutl  be  peiated  over  on  both 
ides  wiUi  this  composition ;  he  eaid,  that  be 
ad  managed  the  matter  ao  weU^  that  one  mateh 
rould  last  24  bourse  He  said,  be  lodged  at 
Irs.  Boxeirs  one  nigbt,^  end*  that  Mm.  Boxelt 
fu  a  ?ery  impadent  weamo,  for  she  bed 
pened  his  bundle  dnring  hie  abeeaee ;  be  toki' 
le,  that  Ibis  tin  maebine.  was  a  Yory  curious 
NWtrnction  of  hie  own  iniention,  and  thai  he 
ad  awooden  box  made  which  had  a  hole  in  the 
entre,  in  order  Io  put-a  candle  in,  and  in  that 
ox  was  Ur,  tiiraentine,'  and  hemp ;  that  the 

0  canister  fitted  this  wooden  box  so  weH,  that 
'ben  tbe  candle  was  put  into  it  no  person  conld 
erceive  any  light  Ha  said,  that  on  tbe  6th 
r  December  be  went  into  Pertemoutb'^yard, 
Dd  got  into  the  Heoip-boase ;  that  there  was  a 
eal  of  hemp -there,  and  it  waa  matted  so  to- 
ether  that  be  could  hardly  get  it  apert;  he 
ulled  bis  coat  off,  and  then,  efter  lightening 
le  hemp,  he  placed  this  canister  over  the  box, 
'i|h  a  small  candle  in  it;  that  he  sprinkled 
9me  turpentine  about  the  hemp  that  was  round 
;  that  be  waasome  time  before  he  found  bis 

oet  afterwanls,  and,  when  he  found  it,  there 
'as  a  deal  of  hemp  sticking  about  it,  which  he 
ndeavoured  to  take  off;  'that  be  then  went  out 
rthe  Hempjhouee,  and  got  into  tbe  Rope-house, 
Mi  in  the  Rope-bouse  he  pUced  a  quart-bottle 
[  spiriu  of  turpentine  upon  its  side,  stopped 
ith  hemp  instead  of  a  cork,  and  close  to  the 
erop  be  laid  a  piece  of  paper,  and  in  this  paper 
as  some  dry  gunpowder. 

Prisoner.  Did  IgostreigbtoutoftbeHemp- 
ouse  into  tbe  Repe-heuse? 

Court.  You  bad  better  wait  till  he  bee  gone 
trough  bis  evideoce,  and  then  yoir  may  eek 
bat  questions  yon  please. 

Baidwin,  To  this  gunpowder  there  was  one 
r  these  matches,  and  oter  the  powder  he  laid 
)me  hemp  stiewed  ?ery  light,  likewise  a  quart 
r  turpentine  strewed  all  about ;  that  as  eoon  as 
le  fire  of  the  match  touched  the  powder  itshoald 
!t  it  all  immediately  on  a  blase.  He  said,  that 
f  cutting  this  mateh  which  he  had  made,  into 
lort  pieces,  it  wouhl  anawer  any  time  that 
e  pleased,  in  order  to  make  his  escape ;  that 
le  next  day,  which  was  the  7th  of  December, 
e  went  from  Mm.  fioxell's,  and  took  two  other 
^^^i^f  one  was  at  a  pnblio-house,  and  the 
her  at  a  private  house  on  the  Common,  be 
dd  in  tbe  North-street ;  thai  be  took  partieu- 
r  notice  before  be  took  these  lodgings  which 
>nses  had  most  wood  about  them,  for  he  bed 
s  Gombostiblee  ready  for  the  purpose  of  set- 
ng  bis  two  hNlgings  on  fire  on  the  same  day 

1  ne  set  fire  to  the  Rope-house,  in  order  to 
sep  theen^es  from  phiying  upon  Ibehuild- 


gs  in  the  Deok-yard  ;  he  aaid,  that  be  lold 
le  women  at  the  lodging  which  betook  en  tbe 
onmon,  that  ha  was  going  to  Pelerifield» 
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andbemdhertotafcecareofliis  bundle;  ha* 
aakl,  after  thai  ha  went  into  the  Doek^yerd  in 
Older  to  sol  fireta  both  the  Hemp^ bouse  end  ' 
llie  Rope*beuse ;  thai  be-  first  went  into  tha^ 
Henp-nouee,  and   atruck'  a  light,   but  the- 
Boatobce  which  he  bed  were  very  de«p,-nnd' 
he  oeuM  not  gel  the  anlnhmr  to  uke  fire ;  that ' 
he  wasted  a  whole  box  full  of  tinder  in  order  to  ' 
light  the  candle,  and  efen  blowed  at  the  tinder ' 
till  be  bad  abneet  bomt  his  lips;  that  be  went  ' 
away  from  the  Hemp-hause,   and  procured  * 
some  better  ipalches ;  that  then  be  got  into  the 
Repe-boosoi  and  set  fire  to  the  match  whkdi 
led  to  tbe  powder^- 

Q.  Did  he  say  any  thing  about  bo;^  ing  of  the 
OMrtohes? 

BMwm.  Heeaid  he  bad  bought  an  halfpenny 
worth  of  matches  tbe  day  before  at*  a  woman. 
^My  lord,  there  is  one  matter  1  forgot;  ha ' 
smd,  tbe  dey  that  he  put  bis  preperetMns  into 
tbe  Hemp- house  and  Uope-bousei'  be  was  so 
long  in  the  Hemp-house  that  be  was  locked 
into  the  Rope-house;  that  when  he  came  to  ' 
the  door  which  he  went  in  at,  he  could  not  get 
out ;  he  said  tliere  were  several  doore  belonging 
to  this  bttiMing*,  that  be  tried  many  of  them, 
and  went  tbe  whole  length  of  tbe  building, 
which  was  upwards  of  three  hundred  and  sixt^ 
yuds.  He  then  went  up  ptairs,  palled  off  bis 
shoes,  and  went  the  whole  length  there,  and  ^ 
coold  find  no  possible  meaoa  to  get  out,  upoo 
which  he  returned,  and  got  to  tbe  same  door 
that  he  came  in  at ;  there  he  heard  soase  per- 
son's voice,  upon  which  be  knocked  at  tbe  door» 
and  said,  holloa !  They  asked,  who  waa  there, 
and  what  business  he  had  there  f  He  ssid,  it 
was  curiosity  that  bad  led  him  there,  that  he 
did  not  imagine  tbey  bad  locked  up  tbe  house  so 
soon ;  he  said,  tbe  person  told  him  to  go  streil 
forwards,  and  turn  to  such  a  doer,  and  he 
would  be  able  to  get  out,  which  he  did ;  he 
aaid,  when  he  came  out  he«ras  very  vexed  with 
himself  that  he  could  not  set  the  Hemp-bouse  * 
on  fire,  and  was  also  vexed  because  he  could 
not  go  to  his  lodging  at  Portsmouth  Common, 
where  be  had  left  a  pareel,  which  piircel  coo* 
talned,  among  other  things,  a  pistol,  Ovid'e 
Metamorphoses,  the  Arts  and  Dangers  of  War, 
or  somethiog  of  that  sort,  and  a  Justin ;  but 
what  vexed  him  most  wss  a  passport  that  he 
had  left  which  was  signed  by  the  French  king, 
and  in  that  paasport  was  his  real  name,  but  it 
was  in  French,  and  he  did  not  imagine  that  tbe 
people  at  the  lodgings  coold  read  or  undentand  ' 
It,  but,  he  said,  he  waa  grestly  amazed  that 
they  had  not  found  the  buudle;  be  said,  he 
imagined  they  intended  to  make  a  property  of  • 
him,  or  otherwiselie  thought  it  wouM  be  best 
to  take  no  notice  of  it,  but  let  it  lie ;  after 
aetting  fire  to  tbe  Rope- house  he  made  the 
best  of  his  way  towards  Lnudfin ;  he  said,  that 
he  was  ao  sorry  that  he  cuuld  not  get  the 
matches  to  li^ht  in  the  Hemp- boose,  that  he 
had  a  good  mind  to  go  and  shoot  at  the  windows 
of  the  woman's  house  where  he  had 'bought 
them  ;*  be  said,  that  he  bad  burnt  the  IHlls  and 
the  letter  which  he  had  from  Silas  Deane,  eo 
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•ccount  of  the  behaTioar  of  Mn.  Boxell,  and  to 
pre?eDl  aov  suspidoo  of  the  feBUemeo  that 
they  were  tor;  he  said,  that  sood  aftor  he  left 
'  the  Dock-yard,  he  jumped  into  a  cart  and  be^;- 
|red  of  the  womaa  to  drive  quic^ :  that  be  rode 
10  this  cart  two  miles,  and  tbeo  gave  the  woman  ^ 
six-pence  for  driving  quick,  for  he  bad  near 
four  miles  to  ^  before  be  passed  the  seotries  ; 
that  a  ^ev  minutes  after  he  had  passed  the 
seotries  he  looked  back,  aud  saw  the  flames ; 
lie  said  the  very  clement  seemed  to  be  in  a 
blaze ;  that  he  walkeil  all  night  on  his  way  for 
Loudon  ;  that  upon  the  road  between  the  last 
sentry  anil  Kingston  two  dogs  barked  at  him- 
very  much ;  he  said,  he  shot  at  them,  and  be- 
lieved be  either  killed  or  wounded  one ;  that  he 
arrived  at  Kingston  the  next  morning,  which 
was  Sunday,  between  ten  and  eleven  o'clock ; 
that  he  staid  there  till  pretty  near  dusk,  and 
then  came  in  the  stage  to  London,  and  waited 
upon  thitf  great  man  in  the  cUy  of  London  \ 
he  said,  he  told  the  gentleniao  that  be  bad 
had  letters  and  bills  about  him  that  he  had  re- 
ceived from  Silas  Deane  at  Paris,  which  he  was 
obliged  to  burn ;  that  the  gentleman  seemed  to 
be  very  shy  of  him,  and  told  him,  he  had  re- 
cei?ed  no  account  from  Paris;  he  said,  he  told 
the  gentleman  he  might  think  what  he  pleased, 
l>ut  lie  ivas  an  enemy  to  Great  Britain,  and  a 
friend  to  America ;  and  that  he  had  set  fire  to 
the  Rope-house  at  Portsmouth,  which  be 
would  see  in  the  papers  of  Monday  ;  he  said 
the  gentleman  ordered  him  to  a  certain  coffee- 
boose. 

CoarU  I  suppose,  by  your  repeating  the 
word  gentleman  so  often,  be  did  not  mention 
bis  name  P 

Bo/^tn.  No,  1  could  not  ^et  his  name  from 
Jiina ;  1  wish  I  had.  He  aaid  the  gentleman 
waited  upon  him  at  the  coffee-house,  where  they 
bad  some  little  discourse,  but  the  gentleman 
veemed  still  to  be  shy  of  him  ;  he  said,  there 
was  another  gentleman  in  the  coffee  house, 
who  took  very  particular  notice  of  him,  which 
be  observed,  and  therefore  did  not  chuse  to  stop 
long ;  he  said,  be  was  so  angry  that  this  gen- 
tleman would  not  believe  bis  word,  that  he 
took  bis  leave  of  him,  and  went  directly  to 
Hammersmith  ;  that  when  he  got  to  Hammer- 
smith he  wrote  a  letter  to  this  gentleman,  and 
told  him,  he  was  very  sorry  that  he  would  not 
believe  what  he  had  told  him,  but  he  was  satis- 
fied he  would  receive  letters  in  a  few  days ; 
that  he  was  going  to  Bristol,  where  lie  should 
hear  of  more  of  his  handy  works.  He  said,  in 
his  way  from  thence  to  Bristol  he  called  at  Ox- 
ford. 

Cmtri^  He  is  going  now  to  speak  about 
Bristol ;  if  you  don't  watch  htm  very  atten- 
tively it  is  natural  he  should  fall  into  an  ac- 
count of  Bristol,  which  we  have  nothing  to  do 
with. 

Countelfor  the  Crown.  We  are  not  exa- 
tnining  about  Bristol  with  a  view  to  impute  to 
him  the  setting  Bristol  on  fire,  but  to  shew  he 
was  actuated  by  the  same  motives  towards  this 
country,  with  regard  to  America,  which  ope- 


rated at  Portsmouth,  which  will  be  materal, 
as  it  will  confirm  the  design  be  bad  m  hm 
mind.  We  shall  prove  bis  griodiDgr  cbarcaal 
upon  a  painter's  stone  there,  and  «»tlicr< ' 


Court.  Any  conversation  that  be  rafales  of 
the  prisoner's,  of  what  happened  at  Bristol  ibit 
will  confirm  this  evidence  here,  is  oMteriaL 

Baldwin,  He  said  his  next  scheme  vras  ts 
set  a  building  at  Woolwich  on  fire ;  be  aaM  be 
arrived  at  Bristol  a  few  days  before  CbriaUDaf ; 
that  he  got  leave  from  a  painter  to  griod  aeoe 
charcoal  upon  bis  colour-stone. 

Q,  Did  he  mention  to  you  his  reasons  f«r 
going  to  Bristol  ?  1  don't  mean  of  wbst  be  is- 
tended  to  do  there ;  but  whether  he  tneatioBed 
any  reason  why  in  particokr  he  sbould  go  ti 
Bristol,  any  more  than  to  Worcester,  or  asy 
other  place? 

Baldwin,  He  said  that  he  heard  tbera  wire 
three  or  foar  ships  that  were  there :  that  oaesr 
two  of  them  were  mounted  with  twelve  csr- 
riage  guns  and  eight  swivels,  and  that  thfv 
were  going  to  the  West-Indies,  and  he  wantsl 
to  see  these  vessels. 

Court,  All  these  questions  must  neoessarfly 
tend  to  the  fire  at  Bristol. 

Baldwin,  He  said,  a  painter  gave  him  libertv 
to  grind  this  charcoal. 

Court,  When  was  this?  before  the  fire  it 
Portsmouth,  or  after  it  ? 

Baldwin.  After  the  fire  at  Portamootb. 

Counsel  for  the  Crown,  We  shall  call  tbtt 
witness  to  confirm  and  prove  many  of  thtat 
things  after  the  fire;  that  he  called  upon  the 
man  to  grind  charcoal.  Now  I  shall  call  tbtf 
man  to  prove  that  the  prisoner  did  grind  char- 
coal at  that  house,  i  do  not  mean  for  the  pic- 
paratiun  for  this  particular  fire,  hut  only  ass 
circumstance  confirmatory  that  be  did  hold  the 
conversation  that  the  witness  relates,  and  did 
make  such  preparations. 

Court.  As  far  as  that  goes  I  see  no  objedias 
to  that 

C^mnidfor  the  Crown.  Let  it  be  soppoMd 
that  the  charcoal  was  for  an  ionoceot  purpose ; 
but  it  is  a  fact  that  the  witoesa  will  prove  ooo- 
firmatory  of  his  having  said  that  he  did  such  s 
thing. 

J^ldwin.  He  said  he  ground  it  upon  a  c»- 
lour-stooe  belonging  to  a  pointer  at  Bristol,  tbtt 
he  was  above  two  hours  grinding'  it,  and  tbe 
painter  took  particular  notice  of  that. 

Q.  He  told  you  he  went  to  Bristol  ?-  He  di4 
tell  me  he  went  to  Bristol ;  be  said  he  looM 
upon  that  to  be  one  of  the  greatest  circon- 
stances  against  him,  the  man  seeing  him  make 
this  preparation,  grinding  thiscbarcoaL 

You  gave  an  account  of  this  matter,  and  is 
consequence  of  tlial  enquiries  were  made  of  tht 
several  people  ? — I  suppose  so. 

When  did  you  give  an  account  of  this  Gonve^ 
sation?— Day  after  day  to  my  lordTen|ilc, 
and  from  thence  to  my  lord  George  Germais; 
it  was  on  tbe  ]5th  of  February  that  tbe  parti- 
culars came  out.  I  was  from  tbe  7th  to  tbe 
15th  before  1  could  get  out  any  paitipulan.   1 
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somfDanicated  tD  secount  of  the  partieulara  day 
yy  Hay. 

Pnsoner.  I  abould  iriab  to  beartfae  cridence 
-ead  over. 

Mr.  BaroB  Hotham,  I  certainlj  will  read  it 
tTer  to  you,  if  yoa  desire  it. 

Prisoner,  I  wish  it  to  be  read,  in  order  to  re- 
resh  nay  memory. 

Mr.  Baron  Hotkam.  If  yon  want  to  ask  any 
juestion,  you  will  stop  me  at  the  place  where 
iTou  wish  to  interpose  your  question. 

Mr.  Baron  Hotham  then  read  over  bis  notes 
which  were  exceeding  accmrate)  of  the  ert- 
lence  which  Baldwin  had  giveo.  His  lordship 
»ocluded  thus.  <  I  have  taken  the  evidence 
as  faithfully  and  as  exactly  as  I  could ;  if 
there  is  any  difference,  I  shall  be  obliged  to 
any  gentleman  in  oourtwho  will  be  pleued  to 
set  me  right.' 

Prisoner.  It  is  exceeding  well  taken  down, 
ny  lord.  Now  is  it  proper,  in  the  sight  of 
jod  and  in  the  sight  of  man,  that  a  man,  con- 
rary  to  the  laws  of  God  and  man,  should  oome 
with  deceit  in  his  heart  as  an  emissary  from' 
ither  people  to  insinnate  to  me,  or  any  person 
vhat  they  can  in  that  deceitful  manner?  If 
hey  are  deceitfnl  enough  to  deceive  one  in 
luch  a  distressful  situation,  Ihey  roust  certainly 
lave  deceit  enough  in  their  heart  to  speak  lies 
(fthem. 

Court,  That  is  matter  of  observation,  which 
rill  come  in  with  propriety  in  the  course  of 
^our  defence ;  it  is  better  for  you  to  apply 
fourself  now  to  asking  any  questions  that  you 
nay  think  proper. 

Pritoner,  I  would  rather  ask  him  some 
[oestions  after  all  the  witnesses  are  examined. 

Coufuelfor  the  Crown,  Well,  he  shall  stay 
n  court. 

Edward  Evans  sworn. 

Were  you  at  Canterbury  at  any  time?— Yes, 
Tom  the  month  of  October  till  the  latter  end  of 
February. 

Did  ^ou  cTor  see  the  prisoner  at  Canterbury  ? 
—1  think  I  have :  the  man  is  altered  a  great 
leal  since  I  saw  him,  but,  to  the  bert  of  my 
udgmenty  be  is  the  man,  that  was  either  the 
alter  end  of  October  or  the  beginning  of  No- 
rember,*  in  November  to  the  best  of  my  know- 
edge,  we  bad  some  words. 

Did  you  see  any  thing  about  him? — My 
Mmrade  was  present ;  he  said  he  saw  some- 
iiing  under  his  coat. 

How  was  he  dressed  ?— In  a  brown  dnffil 
nrtont  coat,  rather  shabby. 

Did  you  obscrre  what  was  inside  thesur- 
out?— I  did  not 

James  Wihon  sworn. 

Do  yon  remember  seeiiig  the  prisoner  at 
Canterbury  ?-^I  really  think  he  is  the  person ; 
Hit  I  had  never  seen  him  before  nor  since  he 
liad  a  dispute  with  my  comrade  Evans.  To  the 
>cstofmy  opinion  he  was  dressed  much  as  he 

•  So  in  orig. 


is  now ;  I  observifd  something  bright  onder  his 
coat  that  glistened  like  tin. 

Did  you  see  much  of  it?— I  did  not  make 
much  observation  upon  it. 

Was  there  any  quarrel  or  words  between 
either  4>f  you  ?— There  had  been  a  fighting  or 
a  scuffle  between  him  and  my  comrade. 

Prisoner,  (To  the  Counsel,)  Sir,  I  have  one 
thing  to  remark ;  are  you  his  majesty's  coun- 
sel ? 

Counsel    lam.    What  then? 

Prisoner,  I  only  wanted  to  know  if  you  were 
bis  Britannic  majesty's  counsel,  and  if  yon  had 
done  with  the  examination; 

'  JoAii  ftiAer  sworn. 

Where  do  you  live?^— Al  Mr.  Lawrence. 
Tuck's  at  Canterbury. 

Do  you  know  the  prisoner  ?— I  think  I  ha? e 
seen  him  before. 

When  ?— About  six  or  seven  weeks,  I  believe 
before  Christmas. 

Where  did  you  see  him  then?-»At  my  mas- 
ter's shop ;  he  came  and  ordered  two  tin  canis- 
ters of  me.    My  master  is  a  tin-man. 

What  were  his  directions  ?— To  make  two 
canisters  of  a  long  square.  1  have  got  one 
here.    [Producing  it.] 

Was  that  canister  made  by  the  prisoner's 
directions  ? — Yes. 

How  came  he  not  to  take  it  away?^-I  can- 
not tell;  there  were  two  of  them  lefl  in  my 
bands. 

Did  he  call  afterwards  for  them  f— He  call- 
ed once  and  they  were  not  completed,  after 
ibat  he  called  no  more.  [The  machine  or 
canister  was  exactly  tipon  the  same  construe* 
tion  with  that  found  in  the  Herop*house.] 

William  Baldy  sworn. 

Look  at  the  prisoner.  Did  yon  ever  see  that 
man  in  the  Dock -yard  at  Portmoutb  ? — I  have. 

In  what  part  of  it  ? — 1  saw  him  about  a  btin- 
dred  yards  from  the  east  end  of  the  Rope- 
house  upon  the  lower  floor  where  the  cordage 
is  made. 

Upon  what  day  did  you  see  him  there?— «0n 
Saturday  the  7th  of  December,  which  was  the 
day  of  the  fire. 

At  what  time  of  the  day  did  you  see  him  ?'-^ 
Between  11  and  18,  it  might  be  nearer  IS  than 
11 ;  I  saw  him  come  down  on  the  south  side  of 
the  boose,  and  cross  from  that  to  the  north  side 
towards  where  I  was  sitting  by  myself. 

Did  he  speak  to  you?— -Yes,  he  picked  up  a 
small  smooth  stone  which  he  held  up  in  his 
finger  in  this  manner,  [describing  it.]  Pray, 
Sir,  say9  he.  Do  you  make  use  of  this  in  mak- 
ing cables  ?  The  oddness  of  the  question  made 
me  kK>k  fully  at  him;  I  thought  he  appeared 
very  ignorant.  I  said,  we  do  not  make  use  of 
thia;  this  is,  I-  suppose,  a  stone  that  is  oome 
out  of  the  day  that  those  barrels  are  filled 
with ;  there  were  then  about  threescore  and  tea 
barrels  of  clay  there;  he  staid  five  or  six  oii- 
nntes,  and  then  he  left  me. 

When  did  yo^  tee  him  ftffwn  ?-^In  about 
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After,!  cauiotjbe  eiMt  «»totli«liae,lbd 
been  at  the  markets  t  was  6omiii^  bone  in  i 
liltle  out ;  between  the  Fljiog  BaH  aad  C»- 
aham,  he  stopped  my  cart. 

Did  he  o?ertake  or  mee^yoo  ?— I  eaamt  tdi, 
it  was  a  close  tilted  oart,  I  did  oetseebim  lii 
he  came  close  to  me ;  be  stopped  my  can,  iid 
asked  me  how  far  1  was  goia^f  I  nkiktt 
little  way ;  he  said  he  wooM  gif  e  lae  uf 
thiog  to  gife  him  a  lift,  f«r  he  wiS{onf» 
Peterafield  and  abouki  be  benighted ;  be  ja^ri 
up  into  the  cart,  and  said,  Do,  ma'an,  drm  a 
fast  as  you  can ;  as  I  was  geiog  oat  sf  €•• 
sham,  IcaHedat  a  shop. 

Was  he,  or  not,  heated  when  he  esne  op  to 
Tou  ?— He  was  very  moch  ootof  breatb,  vki 
be  came  up  to  me ;  I  called  at  asbopstC*. 
ibam  to  buy  a  pab  of  pattens;  wbca  I  n 
taking  out  the  money  to  pay  the  wemu,  ik 


ten  minutes,  or  it  might  be  a  garter  of  an 
hour  after. 

Where  did  yon  see  him  then  ? — I  saw  him 
the  second  time  at  the  east  end  of  the  same 
lioor;  he  had  been  up  stairs,  I  saw  him  come 
down ;  there  was  one  William  Weston  in 
company  with  me;  the  prisoner  addressed 
him  with  bow  do  you  do,  how  do  you  do  ? 
holding  out  his  hands  to  him ;  they  fell  into* 
conversation,  which  I  thought  was  a  matter 
that  did  not  concern  me ;  supposing,  by  his  ad- 
'4rsssinff  him  in  that  manner  that  they  knew 
each  other,  1  went  off. 

Are  you  or  are  you  not  certain  tiiat  he  is  the. 
man  whom  you  saw  in  the  Rope- house,  the 
day  of  the  fire? — 1  am  certain. 

Court,  What  is  yoiur  business  m  the  Dock- 
yard? 

Bal^.    I  am  a  rope-maker. 

William  Wetton  sworn. 

Look  at  the  prisoner.    Have  you  ever  seen 
that  man  before  ?— To  the  best  of  my  know 
ledge  I  have. 

Where?— In  the  Rope-bouse  the  day  that 
the  fire  was ;  that  is  the  roan  that  I  saw  there, 
to  the  best  of  my  knowledge. 

You  had  some  conversation,  1  believe,  with 
him?— Very  little. 

Had  you  seen  him  there  before,  or  did  you 
know  him  before  ?— I  aaw  him  walking  there, 
about  seven  weeks  before  the  fire ;  he  said  be 
bad  been  round  the  Dock  then,  and  that  he  had 
never  been  in  the  Dock  in  his  life  before. 

Did  you  see  what  pact  of  the  house  he  came 
from,  on  the  7th  of  December  ?— I  cannot  say 
idid. 

Did  you  see  him  come  down  stairs  ?•— No. 

What  is  your  employment  in  the  yard?-^I 
am  a  shipwright's  apprentice. 

Edward  Carey  sworn. 

Were  you  at  Portsmouth  at  the  time  of  the 
Href— I  was. 

Were  you  there  the  day  before  the  fire  7-^-1 
was. 

Do  you  remember  whether  any  person  was 
abut  up  in  the  yard  ?— Yes,  the  night  before 
the  fire,  a  person  was  shut  up  in  the  Rope- 
house. 

^  Did  yon  see  him? — No;  1  heard  a  man 
making  a  rumbling  noise  at  the  door ;  I  went 
np  to  the  door,  and  asked  htm  what  he  wanted ; 
he  said,  he  was  locked  in  and  could  not  get  out, 
and  he  ahould  be  glad  if  we  cduld  let  him  out ; 
I  told  him  we  could  not  let  him  out,  he  must 
abide  there  all  night ;  we  left  him  in  the  houiie. 

PrisQHer,  Was  it  the  night  of,  or  the  night 
before  the  fire  ? 

Carey.  The  night  before  the  fire. 
Ann  Hopkin$  sworn. 

Look  ti  the  man  behind  yea  (the  prisoner) 
4id  yo«  ever  see  him  befoce  r— Yes. 

When ?— I  saw  him  kst  Saturday. 

When  did  yon  first  $ee  him  ?— The  day  thai 
the  Dock  was  on  fire. 

At  wbia  iimtr^Ai  fear  o'clock,  or  half 


prisoner  took  six-pence  oat«»f  bispsekcitti 
gave  her,  and  I  gave  her  another. 

Why  did  he  do  that!— It  was  to  mh 
haste  ;  I  told  him  befoie  I  called,  tint  I  am 
stop  at  a  shop ;  he  desired  me  not  i«  atp 
there;  then,  he  said,  you  won't  wait  lonr ;  aii 
he  saki,  he  would  give  any  thing  for  a  mumi 
chaise,  for  he  must  get  to  PeleralieM  tbtt  mfiii 
if  he  was  alive ;  T  drove  on  till  I  came  is  a^ 
of  my  own  house,  I  stopped  to  let  my  be* 
drink,  and  he  jumped  outof  the  cart  ssd  m 
away  aa  fturt  as  he  ooukl. 

Had  the  fire  burst  out  at  the  time  bekfttk 
cart?— No. 

How  soon  was  it  afterwards  ?^-I  oanattpN* 
tend  to  say  ;  he  ran  the  main  liondon  road,  wi 
I  saw  no  more  of  him. 

Elizaheth  Gentell  sworn. 


Where  do  yon  live?— I  live  at! 
Common. 

Look  at  the  prisoner,  yoa  aaw  him  yeiStritT, 
I  believe? — Idid. 

When  was  the  firat  time  that  yon  saw  bin.'- 
Tbe  day  before  the  fire  at  the  Rope-lKwie;  I 
saw  him  at  my  own  house  in  Bavant-itnct, 
Porlimooth-common ;  he  came  lo  my  bane, 
and  aaked  fbr  a  balf-pemiy  worth  of  maicbo;  I 
took  down  two  bunchca  and  put  them  vftnfk 
counter;  he  asked  me  if  they  woM  take  fiic 
quick;  andhedesiredmetDcliangeoBieofibe 
bunchea,  which  I  did  ;  he  paUed  some  siw 
oot  of  bis  pocket,  and  gave  me  a  balfpeoDy. 

Are  yott  sore  that  the  prisoner  is  the  auK 
person  f-— I  am. 

Pritoner,  How  can  yon  beoo  certsis  tm 
so  small  a  time  as  you  have  now  taken  ttb* 
at  me ;  how  should  yoa  know  my  phyMf* 
nomy  ?  . 

Gentell  [looks  at  him  again]  I  am  soft  be 
is  the  man. 

JoAit  Btenden  sworn. 

Did  yon  ever  see  the  priaoncr  at  C«^ 
bury  ?>-As  far  as  there  is  human  fomikS^d 
knowing  a  man,  I  have  seen  him  there.     ^ 

What  are  you? — A  surgeon  and  »p*"^ 


cary ;  I  wu  ktely  jw  afpceotfce. 


-  On  what  btuinen  or  oocation.did  yoa  see 
bim  there  ?— Upon  his  comiog  to  buy  two 
oancec  of  spirits  of  turpentine,  and  a  quarter 
of  a  pound  of  salt-petre,  what  we  call  nitre. 

About  wtiat  time  was  that  P— As  far  as  I  can 
recollect,  it  was  either  three  or  four  days  be- 
fore or  afler  the  90th  of  Not  ember. 

Mary  Bishop  sworn. 

Did  yoa  e?er  see  the  prisoner  before  f — ^Yes- 

Where  P-^— At  my  house  in  Canterbury. 

Do  you  recollect  at  what  time  you  saw  him 
there  r— It  was  between  Michaelmas  and 
Christmas ;  but  I  cannot  recollect  the  particu- 
lar time. 

Had  he  anv  confersation  with  you  when  be 
was  at  your  house  at  Canterbury  P—- He  told 
me  he  had  been  interrupted  by  a  dragoon  at  the 
Whiie-horae  ;  he  told  me  he  came  from  Ame- 
rica on,  account  of  the  disturbances. 

Do  you  recollect  whether  be  applied  to  you 
to  direct  him  where  be  might  get  any  thing 
made  P— He  asked  roe  afterwards  where  he 
might  get  a  wooden  thing  made  P 

Prisoner.     Is  that  a  proper  question  to  put  P 

Counsel,  If  I  was  to  put  an  improper  ques- 
.  tioD  the  judge  would  stop  me.  . 

Court,  No  improper  question  will  be  piit  3 
and  you  ought  to  see  by  this  time  tFiat  the  can- 
dour of  the,  counsel  for  the  crown  will  prevent 
them  putting  art  improper  question. 

Did  you  see  any  thing  that  was  made  for 
him? — I  saw  a  wooden  thing  which  the  ap» 

Erentice  of  Mr.  Overshaw,  to  whom  I  directed 
im,  brought  into  m^  bouse  for  him ;  the  pri- 
soner put  it  under  his  coat,  wishing  not  to  have 
it  seen. 

Did  you  see  that  wooden  thin^  ?•- 1  saw  the 
Wrong  end  of  it  $  the  shape  of  it  was  a  long 
aqua  re. 

Was  it  at  all  like  this  P  [shewing  the  witness 
the  wooden  part  of  the  machine  found  in  the 
Hemp,  bouse.] — Yes. 

What  is  become  of  the  apprentice  who  made 
and  brought  this  machine  r— He  is  since  dead. 

You  sav  it  was  like  this  wooden  machine  P 
•>-*As  niii;!!  as  1  can  guesa  it  was  like  this ;  it 
iras  of  the  same  shape. 

Court.  How  long  was  it  aAer  he  asked  you 
tvhere  he  could  get  siich  a  thing  made,  that 
you  saw  it  brought  to  him  by  the  apprentice  P 
— A,  Some  time  in  the  afternoon,  1  think,  of 
the  same  day. 

JoAn  Da%  sworn. 
I  believe  you  apprehended  the  priaoner  P — ^I 

What  did  you  find  upon  him  when  you  ap- 
prehended him?— 1  found  upon  him  a  Bath 
metal  seal;  a  pair  of  steel  buttons;  a  snuff- 
box with  tinder:  a  small  powder-horn  with 
gunpowder;  a  large  nail  piercer;  a  striking 
tinder-box  primed ;  a  screw  barrel  pocket  pistol 
loaded  with  shot ;  two  bundles  of  matches  dipt 
in  brimstone;  a  phial  bottle  half  full  with  spi^ 
riu  oi  turpentine }  and  a  small  pair  of  acisaars. 

VOL.  TOL,  '^ 


/or  seiting  Pire  to  PortmMh  Rape-House.     '  A,  D.  iW.  [l34tf 

Tlumuu  Mason  awora* 

Where  do  you  live  P— In  the  parish  of  f&U 
Philip  and  Jacob  in  the  county  of^  Gloucester^ 
near  to  Bristol. 

Look  at  the  prisoner,  did  you  ever  tee  him 
before? — He  was  in  my  house  the  morrow 
alUr  Cbristmils-day. 

What  business  had  he  there  ?— He  cam6  t<i 
my  house  about  eleven  o!ciock ;  he  ashed  me 
to  let  him  grind  a  lump  of  charcoal  upon  my 
colour-atone. 

What  business  are  yon? — I  am  a  tyler  an<l 
plaisterer,  and  a  houie.painter  ;  I  told  him  yetf 
sdre,  and  welcome ;  1  shewed  him  mjr  colour*' 
atone. 

What  did  the  prisoner  tell  you  he  was  ?-^l 
talked  with  him  a  good  while  afterwards ; 
when  1  was  in  my  room,  I  saw  him  pull  out  m 
hanger  from  under  his  coat  when  he  began 
grinding,  and  lay  it  down,  and  lay  his  great- 
coat upon  it ;  I  said,  why  yon  are  one  of  the 
preas-'gang  P  No,  Sir,  said  he,  1  be  not/ 

What  did  he  tell  you  P— >l  asked  him  when 
he  waa  aitting  in  my  house,  what  he  did  think 
of  the  American  affairs;  he  said  he  wished 
that  affair  had  never  happened ;  that  he  liadi 
lost  a  plantation  there,  and  he  hoped  when  that 
affair  was  over  he  should  have  it  returned  to 
him. 

prisoner.  Is  it  proper  that  this  man^s  evi- 
dence should  be  invalidated  or  not,  from  hia 
own  downright  contradictions  P  / 

Court,  I  did  not  obierve  any  contradiction  ) 
the  witness  does  not  seem  to  ue  very  quick  of 
apprehension,  and  did  not  immediately  uoder^^ 
stand  the  question  pift  to  him ;  it  Is  nothing 
but  reUtiog  a  discourse  which  does  not  ap|iear 
to  be  material. 

Counsel  for  the  Crown  to  James  Cambiei^i 
eso.     Have  3^00,  Sir,  translated  the  passport  P 

Mr.  Gambler,  This  is  the  translation  as  well 
as  I  underaiand  the  English  of  \U 

Prisoner,  1  object  to  the  passport  being  read. 

Cottrt.  Stat^  your  objection.  « 

Prisoner.  That  they  who  ahall  be  called  to 
witness  for  or  against  me,  may  not  bear  the 
contents  of  it. 

Counsel  for  the  Crown.^  We  ahall  call  no 
more  witneaaea. 

The  translation  of  the  Passport  was  teUd  ai 
fdllowa  3 


Bzhibitedattbel 
Office  of  Marine  V 
at  Calais.  ) 


%  thb  Kmd^ 


To  all  goremors  and  one  lieotenaot  generala 
of  our  provinces  and  armies,  governora 
particular,  and  commanders  of  our  to  wnSy 
I  places,  and  troops ;  and  to  all  other  our 
officera  justiciary,  and  subjects  to  wliom 
it  shall  belong,  —  Health. 

We  will  and  command  you  very  expressly  io 
let  pass  safely  and  freelv,  Mr.  James  Actzeti, 
going  to  England  ;  without  giving  him  or  sof- 
ferinir  him  to  have  any  tindrance  |  but  on  the 

4R 


1347]  17  GEORGE  IlL    Trial  of  Janus  HiU  Oias  John  ih$  PawUr,  [13M 


contrary,  erery  aid  and  assistanee  that  he  aball 
want  or  have  occasion  for.  This  present  pass- 
port to  be  valid  for  one  month  onlV»  for  such  is 
our  pleasure.— Given  at  Fontainblean  the  19th 
of  NoTembcr,  1776.  tows. 

By  the  king, 
Gratis  De  Vergbnmes. 

Countel/or  the  Crown.  Now  it  will  be  mate- 
rial for  the  ofiiiSer  to  tell  your  ierdsbtp  what 
those  boofks  are. 

Officer.  The  books  are  Orid's  Metamor- 
phoses, a  Treatise  of  the  Arms  and  Engines  of 
\Var,  of  Fire  Works^  &e.  and  the  other  is  the 
History  of  Justin. 

Counsel  for  the  Crown,  My  lord,  this  is  all 
oar  e?  ideuce. 

Court.  Prisoner,  the  evidence  agiUDetyoQ  la 
now  closed ;  this  is  therefore  the  time  for  yov 
to  make  your  defence. 

Prisokbb's  Dehbnce. 

I  understand,  my  lord,  that  that  French  pass- 
|M>rt  was  not  found  out  till  a  few  days  ago,  and 
since  my  first  apprehension,  a  great  part  of  the 
Jcingdom  has  been  sought,  ai^  persons  have 
been  brought  from  many  different  places  to  give 
evidence  who  I  was,  or  what  I  am,  or  so  lar  as 
they  knew  about  me,  and  every  particular 
thing  tbat  has  been  witnessed  respecting  the 
late  fire  in  the  Dock-yard,  from  these  evi- 
dences given,  and  the  communication  of  them 
to  all  the  people  in  the  kingdom,  by  news- 
papers, and  other  ways.  I  tMnk  it  is  possible, 
and  may  have  been  possible  for  Mr.  Baldwin, 
or  for  any  other  person  that  is  any  way  at 
all  intelligible,  to  bring  eveiy  evidence  against 
me  that  tbat  person  oas  done,  by  the  said 
knowledge  from  public  papers  and  conversa- 
tion ;  nevertheless,  whether  it  is  a  false  accu- 
sation, that  is  upon  me,  or  whether  it  is  a  be- 
traymg  of  trust,  through  the  treachery  of 
the  heart,  God  Almighty,  the  great  judge  of 
all,  only  knows  ;  if  it  is  the  former,  1  pray  God 
Almighty  may  forgive  him  1  if  it  is  the  latter, 
J  pray  the  same !  but  in  that  case  I  should  like 
to  know,  whether  it  is  proper,  that  a  person  pos- 
iessed  of  such  a  disposition  as  that,  should 
come  from  emissaries  unknown  to  me,  and  do 
all  that  lies  in  him  to  insinuate  any  thing  out  of 
me,  unknown  to  me,  and  daily  to  come  and  go, 
and  give  Information  to  the  ssid  lord  George 
Germain  ?  J  should  like  that  your  lordship 
would  take  it  into  your  consideration,  as  in  the 
ai^ht  of  God,  whether  such  a  person  has  a 
right  in  the  sight  of  Go<l,  and  according  to 
the  laws  of  man,  and  of  this  kingdom,  to  give 
evidence  against  a  man,  that  liis  evidence 
ought  to  be  regarded  P  He  that  may  have  been 
able  to  betray  me,  and  apeak  things  in  the 
dark  of  me ;  he  is  able  also,  1  think,  to  give 
the  lie  to  any  man,  through  motives  of  gain, 
or  any  other  motives  whalseever ;  your  Tord- 

tip  can  consider  that  in  your  own  mind,  much 
tter  than  I  can  speak  it,  as  I  am  not  endowed 
with  oratory. 

Cwrt.  Do  yoo  rat  yov  dcfenco  on  that 


observatioiif  or  do  yoo  intend  to  call  asy  irit- 
nessesP 

Prisoner.  With  reapeot  to  any  other  wit* 
neiies  that  may  be  called  against  lae, if  Ihcreis 
any  positive  Ihct  can  be  pro?  ed  agaiest  bk,  I 
will  then  prove  the  negatire,  or  oihenviiethe 
court  will  proottd  according  to  the  lawi  «f 
the  country.  I  have  one  thing  more  to  say; 
1  would  put  a  f<iw  f  ueatiQos  to  thia  nao,  Mr. 
Baldwin. 

John  Baldwin  eaamined  by  the  Priaoarr. 

1  think  you  gave  evidence,  tbat  I  shonM  btvc 
said  to  you,  that  on  Friday  the  6th  of  December 
last,  I  went  into  the  Hemp-house,  befcrngiagto 
his  Britannic  majesty's  yard,  in  Poftsmoitth* 
— Idifl, 

And  that  T  went  in  there  with  some  comtnuk 
tiblee,  and  lighted  some  hemp?— Yes-,  is 
order  to  aet  fire  to  the  combustibles. 

Do  you  speak  of  lighting  a  flame,  or  layn; 
the  thing  lighter  P— Yon  aaid  it  was  matted, 
that  it  was  to  make  it  lie  light. 

It  is  not  my  business  to  deny  going  to  €»• 
terbury.  or  confess  it;  do  you  say,  that  I  nkf, 
1  wentlo  Canterbury  and  bad  the  tin  macbiot 
made?— Yes. 

Vou  alao  aay,  that  I  said,  that  I  went  iato  i 
house  on  Portsmouth  Common,  and  left  tbc 
passport  P— -Yes ;  among  other  things. 

Friaoner.  There  are  some  other  evidenco 
say,  that  I  was  at  Canterbury,  one  says,  aboot 
six  weeks  before  Christmas,  another  says,  abovt 
six  or  seven,  another  between  Micbaehnas  tui 
Christmas,  another,  before  or  after  the  SOih  (4 
November ;  of  the  other  three,  two  speak  of  it 
as  sooner :  respecting  the  French  passport  thit 
has  been  foonci  at  Portsmouth,  it  seems  to  ne 
inconsistent  how  it  can  be  my  passport,  aod  at 
the  same  time,  1  to  be  at  Canterbory,  or  asy 
where  in  England  at  the  time  roeotiooed ;  tbe 
date  of  the  passport  is  tbe  ISth  of  November ; 
if  1  can  bring  these  two  articles  to  bear,  it 
seems  very  unintelligible  to  me,  for  it  isswon, 
that  I  saidf,  that  is  my  passport,  and  again  it  b 
sworn,  that  I  was  in  England  at  that  time;  tbal 
is  equal  to  the  good  gentlembn,  that  said  I  had 
power  to  alter  the  colonr  of  my  own  bair ;  if 
there  is  any  things  brought  against  me  tbat  it 
positive,  I  am  ready  with  the  greatest  pleassre, 
by  the  help  of  Almighty  God,  to  receive  tbe 
punishment  of  the  laws  of  the  country,  be  wbil 
It  will :  there  are  other  things  surprize  ni 
more  than  that :  I  have  nothing  more  to  sty, 
my  lord. 

Counsel  for  the  Crown.  We  haye  done  witk 
our  evidence. 

Court.  Will  you  call  any  witnesses? 

Prisoner.  For  what  end  T  till  something  >< 
proved  poeitivo  against  me,  I  intend  no  defnci 
in  the  world.  1  am  ready  to  live  or  die  ac- 
cording to  jostaoe. 

Mr.  Baron  Hotham.  Gentlenwn  of  the  Joi?i 
The  prisoner  at  the  bar  stands  indicted  for  si- 
ting on  fire,  and  proonriog  to  be  esteafiic, 
tlM  Bope-houae  in  the  JDock-yard  at  FMt 
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month;  tod  before  I  ram  ap  the  eridenoe  to 
you,  I  will  make  one  general  obBervatioD  ;  that 
fboagh  it  is  impotsible  for  any  language  to  ag- 
gravate this  offence,  yet  it  is  not  for  you  now 
to  feel  the  magnitude  of  thai  crime ;  you  are 
to  divest  yourselves  inttrely  of  sit  the  horrible 
consequences  of  the  perpetration  of  it,  and  ap- 
ply your  consdenoes  to  this  single  fact ;  Is  this 
prisoner  guilty  or  innocent  of  this  offence  f 
vVhiit  the  consequences  of  it  are,  or  might  have 
been,  I  wish  you  not  to  think  of ;  because  it  it 
in  hnman  nature  to  feel  prejudices,  that  one 
wishes  at  such  a  moment  as  this,  juries  should 
forget.  I  am  sure,  therefore,  you  will  now 
think  of  nothing  but  the  plain  simple  fiict  it- 
self; and  whether  it  is,  or  is  not,  supported  by 
the  evidence  you  have  heard. 

Gentlemen,  thefirst  witness  is  James  Russell, 
who  says  he  is  clerk  to  the  clerk  of  the  Rope- 
yard,  and  that  anon  Saturday  the  7th  of  De- 
cember last,  at  half-past  four  o'clock,  he  first 
perceived  the  fire  by  which  the  Rope-bouse 
was  consumed.  There  were  hemp-toppings  iii 
the  middle  loi\,  and  cordage  on  the  ground 
floor:  and  thht  was  the  usual  repository  for 
both  ;  much  of  it,  he  says,  was  burnt— This 
witness  was  called  to  prove  the  fact  of  the  fire 
itself;  which,  though  too  notorious  to  doubt 
about,  was  necessary  to  be  proved  in  evidence; 
He  says,  on  the  15tb  of  January  he  found  a 
tin  case  in  the  Hemp-house,  on  the  ground 
floor ;  and  upon  its  being  produced,  be  says, 
it  appears  to  be  the  same— he  has  no  doubt 
at  au  about  it.  He  told  you  that  there  was 
a  box  in  it,  but  at  the  time  it  was  found, 
there  were  besides,  matches,  tar,  and  oil,  in 
the  %vooden  box ;  hot  the  tin  box  and  the 
wooden  box  were  then  separate.  He  says, 
he  found  also  a  bottle,  which  had  had  spirits 
of  turpendoe  in  it;  he  found  all  these  things 
in  the  Hemp-house,  just  by  the  box :  its  situa- 
tion was  in  the  center  of  a  mow  of  hemp; 
and  it  had  the  appearance  of  concealment, 
though,  he  aays,  a  person  by  going  up  to  the 
upper  end  of  it,  if  ne  had  had  a  suspicbn  or 
apprehension  of  it,  might  possibly  have  disco- 
vered that  such  a  thing  vas  there.  He  says, 
there  was  a  great  deal  of  loose  hemp  near  it, 
and  there  was  some  dunnage,  which  I  under- 
stand to  be  cuttings,  or  refuse  of  hemp,  which 
seemed  to  Ke  under  the  box  and  the  canister. 
There  was  also  some  brOwn  paper  lying  near 
it,  and  from  the  appearance  it  bad,  it  seemed  to 
him  to  have  been  all  thrown  in  together  oyer 
the  bundle  of  hemp  upon  the  mow  ;  and  bv 
falling  against  the  mow,  they  bad  separated. 
Now,  gentlemen,  it  is  material  for  you  to  under- 
stand, that  all  these  several  things  were  found 
in  this  plac6,  because  in  the  course  of  the  eri- 
dence  you  will  find,  most,  if  not  all  of  them, 
particularly  accounted  for;— be  says,  that 
there  was  hemp  in  the  place ;  that  both  it  and 
the  Hemp- house  most  bsTe  been  consnnied  if 
the  fire  had  happened,  for  yon  will  recollecl, 
thouffh  fire  was  attempted  to  be  set,  as  well  to 
the  Hemp- house  as  the  Rope-house,  the  pro- 
▼Mence  of  God  did  iDterposei  and  prevent  that 
from  taking  effeeli' 


William  Tench,  the  next  witness,  says,  tha* 
he  saw  the  prisoner  at  bis  master's  house  just 
without  West  Gate  in  Canterbury ;  and  he 
thinks  it  was  about  a  month  or  six  weeks  before 
Christmas.— The  observation  which  the  pri- 
soner has  made  in  his  defence  is  very  true; 
namely,  that  all  the  witnesses  from  Canterbury 
give  rather  a  different  account  about  the  time ; 
they  are  none  of  them  very  particularly  pre- 
cise; they  all  speak  rather  at  large  about  it. 
But  it  does  not  seem  to  me  to  weaken  that  evi- 
dence, because  five  or  six  different  people  do 
not  all  concur  in  their  recoHection  of  the  very 
day  when  the  person  was  at  Canterbury ;  and 
when  thev  speak  caottoosly.  It  is  not  to  be 
wondered  at,  that  they  differ  a  little,  a  few  days 
nr  a  week  in  their  accoiinl.  This  Witness  says, 
that  it  was  a  month  or  six  weeks  before  Chrtsfr- 
mas,  and  that  he  himself  made  the  tin  machine 
for  the  prisoner;  the  first  tiifie  he  was  applied 
to  upon  this  business  was  on  the  Monday  be- 
fore last,  and  that  wss  psrticolariy  asked  him, 
in  order  I  suppose  to  show  yoo  a  material  cir- 
comstanee,  that  this  was  after  the  prisoner  had 
confessed  the  whole  himself  to  Baldwin.  But 
when  I  use  the  word  *  confession,'  it  is  proper 
now  at  the  outset  to  make  one  general  observa- 
tion to  ysu  upon  the  evidence  of  Baldwin.  I 
do  not  look  upon  this  as  being  strictly  a  confes- 
sion of  the  prisoner :  but  it  was  evidence  which 
the  man  himself  chose  to  disclose  to  Baldwia 
withdntany  solicitation  whatsoever,  and  without 
any  promise  or  enga^pement  of  secrecy.  It 
seems  to  have  come  from  the  prisoner  himself 
spontaneously ;  dud  as  for  as  we  have  the  evi- 
dence before  us,  Baldwin  does  not  seem,  in  any 
of  these  conversations,  to  have  sought  a  disco- 
very fipom  the  prisoner ;  but  it  has  all  come 
from  the  prisoner,  and  not  from  Baldwin,  and 
therefore  what  the  prisoner  has  said  in  his  de- 
fence  by  way  of  objecting  to  Baldwin's  evi^ 
denoe,  does  not,  in  my  apprehension,  wdgh 
much  in  the  consideration  of  this  question. 

Tench  then  proceeds  to  say,  upon  bein^ 
eross-examined  by  the  prisoner  himself,  that  he 
knows  the  canister  >ery  particulariy  by  the 
seam  in  it,  and  that  he  knows  the  seam  by  its 
being  very  Ud  solder;  that  he  tooic  paHicular 
notice  of  the  badness  of  the  solder  when  the 
prisoner  came,  and  that  he  can  swear  to  that 
solder  any  where:  that  he  knows  the  prisoner 
by  his  person,  he  thinks  also  by  his  hair,  but 
he  is  positive  that  he  had  the  aame  9M  of  coat 
on  as  ne  has  now, — He  saya  he  does  not  pre- 
tend to  recollect  the  particular  day  that  he 
made  the  canister* 

Elisabeth  Boxell  says,  that  she  saw  the  pn- 
soner  the  day  before  the  Rope-house  was  on 
fire  at  her  own  house,  in  Barradc-street,  Ports- 
month  :  that  he  took  a  lodging  of  her,  and 
lodged  theie  one  night,  which  was  the  night 
before  the  fire.  And,  gentlemen,  her  evidence^ 
abstracted  firom  bringing  it  home  to  the  pri- 
soner thst  he  was  at  Portsmouth  at  the  veiy 
time,  b  extremely  material,  if  yon  give  her 
credit ;  inasmuch  ss  she  speaks  to  P^rtwute" 
woric  and  operattens,  upon  which  she  foMi* 
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bim  employed ;  for,  she  says  that  that  very 
Di^ht,  when  be  was  at  her  bouse,  she  observed 
»  very  ugly  salphurous  smell  in  his  room ; 
und  she  smelt  it  again  on  the  Saturday  morn- 
ing: she  was  so  uneasy  at  it,, that  she  went  up 
•tairs,  she  poshed  open  the  door,  and  found  the 
room  full  of  smoke;  she  asked  him,  with  great 
Hoxiety ,  what  be  was  about  ?  She  saw  that  be 
Jhad  beeii  burning  something  by  the  side  of  the 
fire,  and  on  the  hearth  itself:  she  said  she  took 
a  candle  from  him,  but  observed  it  was  not  the 
same  candle  she  bad  carried  up.  She  says, 
lie  was  doing  something  too  on  the  chair,  ^he 
then  went  down  stairs,  but  returned  again  im- 
medialelv;  and,  in  that  interval,  she  having 
opened  the  window,  and  he  having  shiit  it,  she 
told  him  he  should  not  shut  tbe  window,  and 
Insisted  upon  its  being  kept  open. — I  say,  gen- 
tlemen, this  is  material ;  because  as  this  case  is 
to  depend  entirely  upon  a  chain  of  circum- 
utances,  you  must  Uy  all  of  them  attentively 
together,  and  circumstances  may  form  such  a 
liody  ofevidence,  as  shall.be  abundantly  stronger 
than  where  two  or  three  witnesses  swear  to  a 
jiositive  fact.  If  you  ahould  think  this  case 
fitands  upon  such  circomstances,  you  will  draw 
^our  own  conclusion :  if  you  think  tbe  circum- 
fitances  are  not  strong  enough  to  bring  the 
charge  home  to  the  prisoner,  you  will  then 
discharge  your  consciences  by  saying  so : 
liut  upon  eveiT  little  circumstance  you  «must 
hang.  This,  therefore,  is  material  to  recollect. 
The  prisoner  19  employed  visibly  in  somp  pre- 
paration  of  combustible  matter  over  night,  and 
9)ext  morning ;  tbe  fire  happens  that  very  day. 
That,  therefore,  you  will  take  as  one  circum* 
stance.  She  then  mentions  another,  which 
turns  out  to  be  also  material,  which  is,  that  on 
the  Friday,  looking  into  the  prisoner's  bundle, 
^be  found  in  it  part  of  an  old  shirt  and  a  pair  of 
leather  breeches  upon  a  tin  case:  now,  you 
)iave  had  it  in  evidence,  that  a  tin  case  was  found 
in  the  Hemp-bouse ;  she  says,  she  viewed  this 
tin  case  a  quarter  of  an  hour,  apd  therefore  is 
▼ery  nsrticular  ifi  swearing  that  it  is  as  much 
)ike  the  case,  which  has  been  produced  to  you, 
|w  any  thing  pan  be :  she  saya,  she  was  so  much 
farmed  at  bis  proceedings,  that  she  ordered  him 
out  of  her  bouse,  and  indeed  she  says,  that  she 
^ould  pot  quit  tbe  room.  He  said  he  wanted  his 
candle ;  she  bid  him  take  it  as  he  went  down  ; 
that,  by  and  by,  may  turn  ouialso  to  be  a  circum  - 
stance  fit  to  be  remembered.  She  says  he  took 
^way  the  bundle,  but  she  does  notknow  whether 
t^e  canister  Y^as  iq  jt  at  that  time ;  she  had  seen 
it  on  the  Friday,  and  this  was  on  the  Saturday, 
Then  Mr.  Commissioner  Garobier  produces  the 
l^undle  which  he  received  from  his  derk,  John 
Jeffereys,  on  tbe  21st  of  February ;  il  is  shewn 
to  Mrs.  Boxell,  who  says,  sbp  does  believe  tbn^ 
|o  be  the  «ame  buudle. 

John  Jeffereys,  who  delivered  the  bundleio 
IHr.  Gamhier,  says,  t(iat  he  has  no  doubt  about 
the  bapdkerchief,  which  incloses  the  contents, 
heinflrthe  same;  he  says,  that  on  the  evening 
pi  the  20th  of  February,  he  had  orders  to. 
fmoil^  9U.  alioat,  afid  particularly  ii^  JiTortb* 

t      ' 


street,  and  he  found  the  bundle  \n  Nocth-slrtst 
at  a  Mrs.  Cole's. 

Mrs.  Cole  being  called,  says,  that  abe  knows 
the  prisoner ;  that  he  came  to  her  boose  on  tbe 
day  of  the  fire,  and  took  a  lodging  there  ;  that 
he  left  a  bundle ;  and  k>oking  at  tbe  handle  now 
produced,  she  says  it  has  all  tbe  appearance  of 
being  tbe  same  bundle.  Mr.  Jefiereys,  aod 
another  person,  she  sajrs,  bad  it  from  ber  ;  that 
she  never  opened  it  whilst  she  had  it ;  that  tbe 
bundle  was  not  tied  quite  close,  and  she  saw  s 
little  way  into  it.  She  says  tbe  prisoner  casK 
to  ber  house  in  the  forenoou ;  that  be  staid  a 
quarter  of  an  hour,  and  went  out  about  11  or 
12  o^clock. 

William  Abram,  a  blacksmith  at  Portsaioatb, 
says  he  lodged  in  the  same  room  with  tbe  pri- 
soner at  Mrs.  Boxell's;  tbe  prisoner  asked  tbe 
witness  if  there  was  any  presaing?  He  said» 
yes,ihere  was  a  very  hot  press.  Tbe  prisoner 
said,  suppose  th«»y  were  to  take  op  such  a  assa 
as  me,  1  could  give  no  other  account  of  mysetf 
but  from  writings  in  my  pocket.  Then  b«  ask- 
ed, if  a  man  was  to  get  into  the  justice's  hand, 
could  there  be  an  v  way  of  escaping?  Tbe  wit- 
ness said  no.  W  by  not  escape  ?  said  tbe  pri« 
soner.  Why  there  are  very  high  walls— Wby 
is  there  no  way  of  getting  over  the  walls? — be 
said  no.  The  witness  /wys,  that  then  the  pri- 
soner said  there  was  one  Brooks  in  New^fate, 
that  he  knew  would  be  banged.  He  aays,  tbe 
prisoner  had  yellow  buckles  op,  but  be  caasol 
swear  to  the  buckles  that  are  shewn  bisi 
(which  are  part  of  the  contents  of  tbe  handle), 
being  those  buckles,  though  they  #re  the 
same  pattern.  Now,  upon  this  evidence,  I 
would  make  this  observation;  that  Abram 
proves  tbe  identity  of  tbe  prisoner;  be  proves 
too  his  lodging  at  Mrs.  Boxell's  house,  so  that 
be  confirms  her  evidence,  and  to  bis  lodging 
there  at  that  particular  time;  and  then  tbe 
bent  of  the  prisoner's  conversation  with  him, 
(for  you  are  to  take  tbe  whole  evidence  toge- 
ther^ you  may,  perhaps,  tbink»  implies  that 
he  then  had  something  in  contemplation,  which 
might  induce  him  to  wish  to  make  his 
escape. 

The  next  witness  is  John  Baldwin  ;  this  yon 
see  is  tbe  material  witness,  upon  whose  ac- 
count very  niuch  will  depend.  1  did  read  over 
his  evidence  before  to  the  prisoner,  as  be  wish- 
ed to  hear  it ;  but  I  will  repeat  it  now  to  yos. 
John  Baldwin  says,  be  first  saw  tbe  prisoner  00 
the  7th  of  February,  at  sir  John  Fielding's, 
having  been  sent  there  hy  my  lord  Temple, 
.because  he  thought  he  might  know  tbe  pri- 
soner, as  he  was  a  painter,  and  bad  lived  is 
America,  and  the  prisoner  was  described  as 
having  been  there;  he  says,  that  he  bimself 
had  been  at  Amboy,  at  New  York,  and  at  Phi- 
ladelphia ;  he  says, .  he  told  sir  John  Fieldiog 
that  he  had  never  seen  the  prisoner ;  that  tbe 
prisoner  heard  bim  say  so,  and  made  bin  a 
bow :  he  afterwards  saw  the  prisoner  in  another 
room,  and  the  prisoner  beckoned  to  him,  and 
he  sat  down  by  bim  ;  and  then  he  entered  into 
a  little  ^cpoirse^  |Ad  M|^e4  dim  wl>o  be  (^w 
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tbeiK  ?  he  meoiioned  several  people,  particular^ 
ly  some  paiotera ;  anti  be  lold  irim,  "you 
are  not  like  the  other  evidenoes,  who  have 
sworn  falaelji^,  but  yon  are  a  gentleman,  and  I 
wish  it  was  in  roy  power  to  make  yon  a  satis- 
faotion,"  and  said  be'  should  be  glad  to  see  him 
ill  New  Prison  :  he  says,  at  near  four  o'clock 
he  went  there,  be  went  into  a  corner  between 
the  two  gates,  and  there  he  discoursed  a  f^ood 
deal  with  him  about  America,  and  desired  bim 
to  come  again  the  next  day.  Lord  Temple 
sent  bini,  in  consequence  of  this,  to.  lord 
George  Germain  ;  aiid  they  both  thought  it 
material  that  he  should  go  to  the  prison.  Ac- 
cordingly he  went  again  the  next  day,  and 
had  a  goo«l  deal  of  discourse  with  the  pri- 
Boner;  the  prisoner  told  him  be  fouml  he 
was  an  American  by  principle,  but  what 
countryman  was  he?  He  said  he  was  a 
Welshman ;  "  Why,"  said  he,  "  I  find  you 
are  interested  for  America,  however.*'  Then, 
he  says,  he  told  the  prisoner  that  he  was  mar- 
ried at  Amboy,  and  they  telked  about  the 
witness's  family.  He  ivaited  upon  him,  be 
says,  from  day  to  day,  till  the  15th,  and  in  the 
course  of  all  that  time,  nothing  but  general 
diacourse.passed  upon  the  subject  of  America; 
but  upon  the  15ih  he  made  material  discore^ 
ries ;  be  then  began,  and  he  told  him  all  the 
particulars.  I  do  not  mean  that  he  told  htm 
all  upon  the  15th  of  February  :  but  I  collected 
from  bis  evidence,  that  the  snlistance  of  what 
he  lias  told  you,  all  passed  subsequent  to  the 
1 4th  of  February  ;  and  among  other  things, 
be  asked  him,  **  Do  you  know  one  Mr.  Oeaue  f 
lie  said  no.  •*  What,  not  Mr.  Oeane,  employed 
at  Paris  by  the  Congress  ?'*— No.  "  What,  not 
Silas  Deane  !"^.No—»«  He  is  a  fine  fellow ;  I 
lieliere  Benjamin  Franklin  is  employed  about 
the  same  errand.**  And  then  he  told  him  that 
he  had  taken  a  view  of  most  of  the  dock  yanls 
and  fortifications  about  England,  and  particular- 
ly the  number  of  guns  in  each  ship  of  the  navy, 
and  the  weight  of  their  metal,  and  the  number 
of  men ;  and  he  said  be  had  been  at  Paris  two 
Dr  three  tinpes,  to.  inform  Silas  Deane  of  the 
|>articHlars  olfwhat  be  found  in  the  dock-yards ; 
that  Silas  Deane  was  greatly  pleased  with  what 
be  had  done,  and  he  acquainted  Silas  Deane 
in  what  manner  the  dock-yards  were  to  be  set 
>n  fire ;  and  Mr.  Deane  was  amazed  he  could 
judertake  to  execute  it  in  such  a  manner  alone ; 
>ui  he  told  bim  he  would  do  more  execution 
lian  he  could  imagine,  or  any  person  upon  the 
ace  of  the  earth.  Deane  asked  biro  what 
nooey  he  wanted  to  carry  bis  scheme  intoexe* 
^uiion  ?  be  said  not  much ;  that  he  expected 
o  be  rewarded  according  to  his  merit.  Silas 
[)eaoe,  however,  he  said,  gave  bim  bills  to  the 
imount  of  300/.  and  letters  to  a  great  man,  a 
:ousiderable  merchant  in  the  city  of  London. 
In  bis  discourse  with  the  witness,  be  express 
^  his  anxiety  to  kuow  whether  my  lord  Corn" 
vallis  bad  been  defeated  iu  America ;  he  said 
le  knew  Washington  personally,  and  believed 
lim  to  be  abler  than  general  Howe.  That  he 
wppld  wntcb  and  harass  |jr«n^ral  Howe,  imd 


be  was  sure  the  Ausericans  would  conquer  this 
winter ;  but  the  grand  campaign  was  to  be  in 
the  summer.  He  said  be  only  wanted  a  few^ 
experienced  officers,  which  he  believed  would 
be  supplied  from  France.  That  Silas  Deane 
was  appointed  at  Paria  for  that  purpose,  and  to 
buy  stores  and  ammunition ;  but  as  to  cannon 
ball,  they  bad  enough  in  America,  particularly 
somewhere  in  Maryland,  to  supply  all  £urope; 
and  likewise  pitch,  tar,  and  turpentine.  He 
says,  from  the  7tb  of  February  to  the  24tb,  be 
was  with  bim  every  ddy,  and  mostly  twice  a 
day :  the  prisoner  told  hmiamong  other  things, 
that  be  arrived  at  Dover  from  Paris,  and 
went  to  Canterbury.— Now  here  you  see  ap- 
pears the  materiality  of  the  Canterbury  evi- 
dence. That  he  went  into  a  shop  iit  Canter- 
bury,  and  bespoke  a  machine  tu  be  made  which 
they  .called  a  canister ;  the  master  to  whom  be 
applied  he  said  was  a  stupid  fellow,  and  did  not 
understand  him ;  but  the  boy  was  more  inge- 
nious ;  though  be  was  obliged  to  stsy  by  bim 
to  instruct  him.  Now  that  boy  you  see  baa 
been  called,  and  confirms  thispart  of  Baldwin's 
evidence,  by  swearing  positively  to  the  pri- 
soner being  the  man  who  came  to  his  master's 
shop,  who  bespoke  the  canister — for  whom  be 
made  the  canister,  and  who  took  away  the  ca- 
nister. That  tbc  prisoner  told  him  he  gave  the 
boy  something  to  drink,  and  then  be  went  into 
a  public- house  with  the  canister  under  the 
breast  of  his  coat ;  that  there  was  a  dragoon  in 
the  house  with  whom  he  had  some  words,  and 
that  the  dragoon  opened  bis  coat  to  see  what 
be  had  in  it. — The  dragoon,  you  will  recollect, 
is  called,  and  he  confirms  this  story,  not  direct- 
ly, but  in  such  a  way,  as  leaves  you  very  little 
room  to  doubt  about  it ;  he  does  not,  you  will 
recollect,  swear  positively  to  seeing  the  actual 
canister  itself,  but  he  saw  something  under  the 
breast  of  the  prisoner's  coat  shining  and  glitter- 
ing like  tin :  and  be  mentions  the  circumstance 
of  the  prisoner's  having  had  a  quarrel  with  bis 
comrade,  which  the  other  dragoon  also  con- 
firms him  in,  though  both  of  them  swear  cau- 
tiously to  the  identity  of  the  prisoner.  The 
witness  says  the  prisoner  told  bim  that  from 
tlience  he  went  to  Portsmouth^  where  he  took 
a  lodging  at  Mrs.  fioxell's;  and  there  he  tried 
his  preparations.  Now,  gentlemen,  I  think  I 
am  warranted  in  saying,  that  Mrs.  Boxell's  evi- 
dence waa  very  material,  inasmuch  as  he  him- 
self, in  bis  discourse  with  the  witness,  has  con- 
firmed her  testimony  in  the  strongest  degree: 
for  he  tells  him  here  what  she  told  you  before, 
that  he  was  employed  in  her  bouse  in  preparing 
and  in  trying  these  combustibles.  He  goes  on 
and  says,  that  there  were  matches  made  of  a 
sheet  of  whited-brown  paper  being  folded  up  in 
ten  or  twelve  folds ;  and  be  told  him  that  this 
waa  the  method  in  which  he  made  tbem  in 
order  to  be  done  over  with  a  composition  ojf 
charcoal  and  gun-powder ;  that  is  a  small  ciri- 
cumstance  as  it  passes ;  but  you  will  recollect 
it  presently,  as  being  perhaps  material:  the 
charcoal  he  said  must  be  finely  pouuded  upon 
ft  poloar*itPQ?t  >li<^b  ^s  piupten  use,  in  order  ^ 
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ftiAkeitefTeelaal:  be  said  the  paper  roost  be 
doubled  before  it  was  done,  in  onler  to  prevent 
its  crackin^^.  Now  tbere  was  a  witness  called 
aAerwardSy  relatif  e  io  what  passed  at  Bristol, 
who  is  a  painter.  You  will  recollect  I  was  de- 
sirous that  he  shonld  steer  clear  of  dropping  any 
Ibin^  about  the  calamity  that  We  have  all  beard 
"of  at  Efristol;  because  we  are  not  now  in 
'charity  or  justice  at  liberty  to  suppose,  that 
this  prisoner  bad  any  the  remotest  connec- 
tion with  what  happened  at  Bristol.  But 
the  evidence  was  material  in  this  way,  to 
prove  him  at  Bristol,  merely  for  the  purpose 
of  conArmin^  that  part  of  Baldwin's  evidence, 
where  he  said  the  prisoner  told  him  he  went 
-  'aflerwards  to  Bristol,  and  to  prove  him  to  have 
been  with  Mason,  the  painter.  It  shews,  too, 
that  he  knew  how  to  make  this  preparation, 
and  that  in  fact  he  did  himself  apply  to  the 
painter  to  grind  charcoal  upon  a  stone,  for 
eome  purpose  or  another ;  what  tliat  purpose 
was  is  no  consideration  of  onrs,  nor  was  that 
the  view  with  which  the  evidence  was  called  ; 
but  however  he  knew  that  was  the  method  of 
ffrioding  charcoal,  and  therefore  it  confirms 
Baldwin,  In  some  measure,  in  this  part  of  his 
relation.  The  witness  says  he  told  him  that 
the  gunpowder  does  not  require  much  grind - 
ing;  that  might  be  mashed  with  a  knife,  as 
painters  mix  vermilion :  but  they  must  be  very 
fiarticular  in  mixing  these  two  faiodies  together ; 
the  charcoal  is  ground  in  water,  then  mixed  up 
to  the  consistency  of  new  milk,  and  then  witn 
a  small  brush,  the  paper,  that  is  to  make  the 
mat<Sb,  is  painted  over  with  it:  and  it  Ss  so  ma- 
naged, that  the  match  will  last  24  hours.  You 
tvill  imagine,  I  dare  say,  without  my  telling 
you,  that  it  is  material  for  any  person,  who  in- 
tends to  carry  into  execution  such  a  purpose  as 
Ills,  that  it  should  not  be  executed  too  soon ; 
it  is  of  importance  that  it  should  be  some  time 
about,  in  order  to  facilitate  the  party's  escape ; 
and  therefore  it  is  to  be  so  contrived,  that  it  is 
fiot  instantly  to  take  fire.  He  told  the  witness 
be  lodged  at  Mrs.  Boxell's  one  night,  but  she 
was  a  very  impudent  woman,  for  she  had  open- 
ed his  bundle  during  his  absence.  The  tin  tba- 
chine,  he  said,  was  a  curious  coostrnction  of 
his  own  invention ;  and  in  that  we  all  go  along 
ivith  him  ;  it  most  certainly -is  a  cnrions  in- 
dention ;  and  it  is  only  a  pity  that  it  was  for 
such  a  purpose.  He  told  him  be  had  a  wooden 
box,  which  was  made  with  a  hole  in  the  centre, 
to  put  a  candle  into  it ;  and  in  that  box  he  put 
tar,  turpentine,  and  hemp.  He  said  the  can- 
Bister  fitted  the  box  so  well,  that  when  the 
candle  was  put  in,  nobody  Could  perceive  any 
light:  then  he  told  him,  that  on  the  6th  of^>e* 
cember,  he  went  into  the  yard,  and  got  into  the 
Hemp-house,  where  there  was  a  deal  of  hemp, 
.80  tight  matted,  that  he  could  hardly  get  ft 
apart— that  he  pulled  \\h  coat  off  to  work  at  it ; 
and  then,  after  lightening  the  hemp,  be  placed 
the  canister  over  the  box  with  a  smaU  candle 
.  in  it.  Now»  gentlemen,  you  will  reoolieot  that 
Mrs.  Boxell  told  yon  be  was  very  deMVoua  of 
iMiWng  a  candla,  when  he  went  away  h^m  her 


house,  and  that  she  told  him  he  nigfcttikem 
as  he  went  down  stairs.  He  said  be  spriBkiei 
some  torpentine  about  the  hemp  that  was  md 
it ;  and  when  he  had  done  that,  it  vn  me 
time  before  be  found  his  coat;  and  wkeok 
found  it,  there  was  a  good  deal  oif  hemp'sticfcii^ 
about  it,  which  he  endeavoored  to  get  sff;  k 
then  went  out  of  the  Hemp-  house,  and  §[«<  iss 
the  Rope-house ;  and  he  laid  down  a  qtartbtt* 
tie  of  spirits  of  turpentine  upon  its  tide,  ink 
hemp  in  it  instead  of  a  cork :  be  said  clwii 
the  hemp  he  laid  a  piece  of  paper,  wKh  Ay 
gunpowder  in  it,  and  to  the  paper,  where  tbe 
powder  was,  one  of  these  matches;  and  m 
the  powder  he  laid  some  hemp  ligbtlj  strewti 
and  a  quart  of  turpentine  poured  all  ahxn  i 
Now,  gentlemen,  if  you  believe  ibe  fid  opa 
this  account,  to  be  sure  it  i*  impossible  t»  as- 
ceive,  that  any  man  coahi  tw  his  mmm 
more  effectoaUy  for  doing  oomplste  minlnef. 
He  saidj  that  as  soon  as  the  fire  of  the  mud 
touched  the  powder,  it  would  set  it  a))  of  i 
blaze  presently ;  and  that  by  cuttio^  th« 
matohes  into  pieces,  it  would  answer  to  an 
time,  so  that  he  might  make  his  escape  m 
told  him,  that  the  next  day,  whicb  wii  tk 
7th,  he  went  from  Mrs.  Boxell's,  and  took  In 
other  lodgings,  one  at  a  public  ho89e,theMkr 
at  a  private  house ;  and  he  took  paftieoter  » 
tice  before  he  took  the  lodfftogs,  which  boon 
had  the  most  wood  about  Uiaro,  and  heiuihe 
bad  these  oombuatibles  ready  for  setting  tbM 
two  houses  00  fire,  on  the  same  day  that  htm 
fire  to  the  Rope-yard,  in  nrder  tbatbenifii 
keep  the  engines  engSLffed :  he  told  the  woiw 
at  the  lodgings  he  took  on  the  Commoo,  ihs 
be  was  going  to  Peterafield,  and  begged  berio 
take  care  of  bis  bundle — ^that  bundle  voa  hm 
an  account  of,  afUr  that  he  went  into  the  Mr 
yard  in  order  to  set  fire  to  (he  Hsmp-hoflK. 
and  the  Rope- house.  He  first,  henid,*ai 
into  the  Hemp-house,  and  stmck  a  light;  h« 
the  matohes  were  very  damp,  and  be  couM  B4t 
get  the  sulphur  to  take,  and  he  wasted  io  i^ 
trial  the  whole  box  foil  of  trader,  sad  bhv «( 
it  till  he  aliiiost  bamt  hislijM:  then  he  sot 
away  from  the  Hemp-boose,  in  despair  of  si- 
ting fire  to  that,  and  procured  same  Ms 
matohes;  and  he  returned,  and  got  into  ne 
Rope-house ;  and  then  he  set  fire  to  the  Dtln 
that  led  to  the  powder.  This  is  the  tccf^ 
he  gave  of  the  manner  in  which  be  perpetnlH 
this  crime:  he  said  he  bad  bought  a  bai^>J 
worth  of  matohes  the  day  before  of  a  woflM  I 
that  woman,  von  see,  is  called,  in  tbesii» 
quent  part  of  the  evidence,  and  ooefiriDs  W" 
win  in  this  circumstance  too  of  bis  relaufB* 
The  day  he  put  the  preparations  io,  he  n^ 
he  was  so  koz  about  it,  that  he  was  kNiH 
into  the  Hemp-house,  and  ceuld  not  gM  M(f 
he  tried  at  several  doon,  he  went  then  op  itti^ 
and  pulled  off  his  shoes,  aad  tried  wbethaK 
could  get  out ;  finding  that  he  could  BeM< 
oame  back  to  the  same  door,  where  hcanig 
somebody,  he  holtoed ;  being  asked  howfi* 
eama  there,  he  said  it  was  onriositv;  spof! 
ontheontttdeof  tiie  dmdirecleihimtfv 
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f  hicb  vmy  hs  should  get  out ;  this  too  is  coo- 
irmed  so  far,  that  s  |>erton  was  locked  in,  bat 
vho  that  persou  was,  is  not  posittfely  prored. , 
Be  said,  wheo  ho  came  out,  he  was  mocb 
rezed  that  he  could  not  set  the  HjempThpuse  OD 
ire ;  sod  also  ?exed  because  ho  could  npt  go 
JO  Portsmouth  Commou,  where  ho*  had  left  a 
mrcel ;  whiah^  you  will  observe^  bo  told  him, 
md  it  is  var^  material,  ooulalbed,  among  other 
iiings,  a  pistol,  an  Oriid's  Metamorpbosef,  ^ 
>ook  entitled  The  Art  of  War,  aad  making 
Fire  Works,  aod  a  passpoit  from  the  French 
kine ;   all  of  which  you  see  are  foond  in  it> 
Ind  in  that  passport,  he  said,  was  his  real 
lame,  which  ? exed  him  more  than  any  thing  i 
)at,  howefer,  as  it  was  m  French,  he  did  not 
magine  that  the  people-  at  the  lodging  could 
*ead  or,  understand  it;  but  he  expressed  his 
lurprize  that  this  bundle  bad  not  been  fooud. 
Be  said,  after  setting  fire  to  the  Rope-hpuse,  he 
nade  the  best  of  his  way  4owsr!]s  JLondoo ; 
lod  that  he  was  so  sprry  he  pould  not  get  the 
matches  to  li^ht,  tbat-he  had  a  good  mind  to 
ihoot  at  the  wmdows  of  the  woman  where  he 
had  them :  he  said,  that  he  burnt  the  bills  and 
I  he  letter  (which  you  will  remember  he  told 
him  before  he  brought  oTer  from  Silas  Deane) 
on  account  of  the  behaviour  of  Mrs.  Boxell^ 
lor  he  CYidently  suspected  that  sbe  entertained 
loroe  doubt  of  him ;  aod,  therefore,  lest  the 
person  to  whom  the  letter  was  addressed,  or 
the  bills  might  lead  to  a  discovery, .he  prudently 
burnt  them  all.    He  said,  soon  aAer  he  left  the 
j^ard,  be  jumped  into  a  cart,  and  desired  the 
woman  to  drive  quick ;  this,  you  see,  is  posi- 
tively confirmed  by  the  woman  who  drove  the 
very  cart ;  he  rode  in  it  two  miles,  and  gave 
her  sixpence  to  go  quick ;  that  he  had  near 
four  miles  to  go  before  he  passed  the  sentries, 
aod  therefore  was  very  desirous  of  getting  past 
them ;  and  that  two  minutes  amr  he  had 
passed  them,    he  looked  back  aod  saw  the 
flames,  aod  the  very  eleuients  seemed  in  a 
blaze ;  he  walked  all  the  way  to  London ;  and 
in  the    road    between  the  last  sentry,  and 
Kingston,  two  dogs  barked  at  him ;  he  shot  at 
one  of  tbem,  and  believed  he  killed  or  wounded 
him.    The  next  morning,  bemg  Sunday,  he 
got  to  Kingston,  and  waited  there  till  near 
dusk;  he  then  came  in  the  stage  to  London, 
and  waited  upon  the  great  man,  the  merchant 
in  the  city  ;   and  he  told  him  that  he  had  a 
letter  and  b'dls  upon  him  from  Silas  Deane  at 
Paris,  but  which  he  hsd  been  obliged  to  burn. 
The  merchant,  he  said,  seemed  very  shy  of 
him,  and  said  he  had  received  no  such  accounts 
from  Psris ;  he  answered,  that  he  might  think 
what  he  pleased,  but  that  he  was  an  enemy  to 
Great  Britain,  and  a  friend  to  America ;  and 
that  he  had  set  fire  to  the  Rope-house  at  Ports- 
mouth, which  'he  would  see  in  the  papers  on 
Monday.    Baldwin  said  he  could  not  get  the 
name  of  the  merchant  from  him,  but  the  pri« 
•oner  said  the  merchant  appointed  to  meet  him 
At  a  coffee-house,  and  the  gentleman  waited 
there  accordhtf  ly  for  him ;  they  discoursed  a 
bule  together,  but  the  gntlemao  seeing  stUI 
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shy  of  him,  aod  another  gentiiiQan  in  the 
coffee-house  takiqg  particular  notice  of  hi«D,  be 
did  not  care  to  stop  long :  be  was  so  angry  thaft 
the  gentleman  would  not  believe  him,  that  he 
got  up  and  went  to  Hammersmith,  frooa 
whence  he  wrote  to  ^iro,  and  said,  he  was 
eoing  to  Bristol,  where, he  would  hear  more  of 
his  hapdy  wprks ;  and  yoit  will  remember  there 
*is  a  subsequent  evidence,  Mason,  the  painter, 
who  tells  yov  he  saw  him  ali  Bristol.  He  said, 
he  arrived  at  Bristol  a  fi^  days  before  Christ* 
mas  s  that  he.got  leave  of  a  painter  there  to 
grind  some  cliarco^  .apoa  a  colour-stone  of  his, 
aod  that  .4he  painter  took  notice  he  was  long 
about  it;  Ibat  painter,  you  recollect,  has  been 
called,  who  tells,  you  tiiat  the  prisoner  did  ap« 
ply  to  him  for  the  purpose  of  grinding  charcoal 
upon  a  cohnir-stene,  and  he  did  according  so 
grind  it.  Theo  iha. witness  says,  tbal  he  gave 
an  account  of  this  from  dsy  to  day,  lo  lord 
Temple  aod  lord  George  Geimain,  and  he  • 
meution«)tl  that  the  -l^th  was  Uie  first  day  4hat 
tht;  prisoner  disclosed  any  of  the  paHicufars  te 
him.  Now,  gentlemen,  you  see  from  this 
man's  evidencei  there  is  an  exceeding  clear, 
iutelligible,  and  consistent  history  given ;  but 
if  this  accouot,  clear  and  consistent  as  it  is^ 
were  unsilpported  by  other  evidence,  one  might 
perhaps  entertain  some  doubts  ^bont  it ;  but  * 
where  vou  find  it  confirmed  in  •almost  every 
material  passage,  where  you  find  it  not  con^ 
tradicted  in  any  one  cvcomstance,  you  most 
iheq,  I  think,  feel  it,  when  so  authenticated,  t» 
be  a  vary  strong  body  of  evidence  indeed. 

Edward  Evans,  who  is  one  of  the  dragoons, 
sajFS,  that  he  was  at  Canterbury  from  October 
tillthe  1st  of  February.  But  you  will  observe, 
that  be  does  not  pretend  to  swear  positively  to 
the  prisoner ;  for  he  says  the  roan  is  much 
altered  since  be  saw  him,  though  be  beliavee 
him  to  be  the  same.  He  sa^s  it  was  about  the 
end  cf  CUstober,  or  beginnmg  of  Movemher, 
that  he  saw  him  there,  and  that  too  you  see  ie 
contradictory  to  the  other  evidences;  aato  the 
precise  time  they  do  not  agree,  as  i  toM  yoit 
before ;'  but,  however,  he  agrees  in  this  mate-* 
rial  article,  which  came  from  the  prisooar'e 
own  mouth  to  Mr.  Bsldwin,  that  he  was  there 
at  the  time  when  be  had  a  quarrel  with  him  ; 
in  fact,  the  witness  says  he  had  a  quarrel  vrith 
him  (supposing  the  prisoner  to  be  the  person) 
at  Canterbury,  and  he  then  says  that  the  pri^ 
soner  had  on  a  brown  surtout  coat,  but  be  did 
not  see  what  was  under  his  coat. 

The  next  witness  is  James  Wilson,  the  com- 
rade of  the  last  witness,  who  wss  there  at  the 
same  time,  and  who  says  that  he  really  thinks 
the  prisoner  is  the  same  person,  though  he  will 
not  positively  swear  to  him,  and  that  the  dress 
was  the  same  as  he  is  in  now  ;  be  remembers 
that  there  was  a  ^pute  between  his  comrade 
and  him,  and  he  says  he  did  observe  sooiething 
white  under  his  coat  which  glisteoed  like  tin.  • 

John  Fisher  lives  at  Mr.  Tuck's  at  Canter- 
bury, who  is  a  tinman :   he  savs  he  thinks  he 
has  seen  the  prisoner,  and  he'  believes  it  to  be  ^ 
about  six  or  seven  weeks  before  Christmas  that 
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he  saw  bim  mi  his  master'^  shop ;  yea  see  tbej 
all  ?ary  a  little  as  to  the  time :  he  says  the  pn- 
sooer  ordered 'two  canisters,  and  be  ordered 
them  to  be  made  of  a  long  square  shape ;  and 
one  of  them  being  produced  now  to  him,  he 
believes  it  to  be  the  same ;  and  be  says  he 
does  not  know  why  the  prisoner  did  not  take 
them  away,  but  be  left  them  at  their  shop : 
however,  be  says,  the  prisoner  called  onoe  for 
them,  but  they  were  not  then  completed. 
Now,  gentlemen^  upon  this  man*s  e? idence  you 
will  naturally  make  this  observation,  that  the 
person,  be  he  who  he  may,  that  wanted  this  tin 
box,  certainly  wanted  more  than  one ;  why  he 
did.  not  bespeak  them  all  at  the  same  shop, 
cannot  well  be  accounted  for,  unless  it  be  that 
he  thought  so  many  at  one  place  might  lead  to 
some  suspicion.  However,  the  faa  turns  out 
to  be,  that  be  did  not  stay  for  these  two  being 
made ;  they  were  left  liehind,  and  he  only  car- 
ried off  that  which  has  been  found. 

William  Baldy  is  next  called ;  and  he  proves 
the  prisoner  not  only  in  the  Dock-yard,  but  in 
this  very  building,  on  the  7tb  of  December. 
The  witness  says  be  is  a  rope-maker,  that  he 
has  seen  the  prisoner  in  the  Dock-yard ;  he 
says  he  saw  the  prisoner  in  the  Rope- house  on 
the  lower  floor,  about  a  hundred  yards  from  the 
east  end  of  ir,  on  Saturday  the  7th  of  Decem- 
ber, between  eleven  and  twelve  o'clock,  which 
was  the  day  of  the  fire.    He  says  he  saw  the 

Srisoner  come  down  from  the  upper  part  of  it. 
Tow  that  too  confirms  the  story  that  Baldwin 
has  told  ;  for  the  prisoner  said  he  was  first  in 
the  lower  patt,  that  he  could  not  gfet  out  there, 
and  then  he  went  into  the  upper  part ;  the  wit-' 
DOSS  mentions  an  immaterial  passage,  Which  I 
need  not  repeat  to  vou,  about  picking  up  a 
small  stone,  and  he  bad  a  little  discourse  with 
him:  that  was  only  asked  to  satisfy  you  that 
he  was  so  long  in  conversation  with  this  pri- 
soner, that  he  could  not  make  any  mistake 
about  bis  (person,  but  that  be  was  the  man ; 
he  stayed  hwe  or  six  minutes  with  bim,  and 
then  left  him  :  he  savs  he  saw  him  about  ten 
minutes  or  a  quarter  of  an  hour  after  this  at  the 
east  end  of  the  same  floor  coming  down  stairs  | 
and  then  one  William  Weston  being  with  the 
witness,  the  prisoner  said  to  Weston ,  «  How 
do  you  do  ?"  holding  out  his  hands  to  him ; 
and  he,  thinking  him  to  be  an  acquaintance  of 
bis,  did .  not  stay  to  hear  bis  conversation  with 
him,  but  went  away.  He  ck>ses  his  evidence 
with  saying,  that,  from  seeing  him  at  these 
different  times,  he  is  certain  be  is  the  man. 

William  Weston  says,  that  to  the  best  of  his 
recollection  he  saw  the  prisoner  in  the  Rope-' 
house  the  day  the  fire  was.-— He  had  very  little 
conversation  with  him  at  that  time  3  but  he  is 
positive  it  was  the  same  man ;  for  he  had  seen 
him,  he  says,  seven  weeks  before  walking 
about  in  the  Dock ;  he  did  not  however  see 
him  come  down  stairs:  these  two  witnesses, 
as  far  as  their  evidence  goes,  prove  him. to 
have  been  in  the  Dock-yard,  and  in  that  very 
building  in  the  Dock-yard,  upon  the  day  when 
the  fire  happeoed. 


Edward  Carey,  a  shipwright,  sayt  he  wkii 
Portsmouth  the  day  before  tbe  fire ;  ind  tl»t 
night  he  remembers  a  person  being  sbat  up  ■ 
the  Rope- house ;  be  beard  a  person  iiiakio«  1 
noise  in  tbe  Rope- house,  who  said  he  ni 
locked  in,  and  desired  bim  to  let  bim  oat;  tk 
witness  said  he  could  uot,  and  went  swaj ;  $9 
that  little  circumstance  too,  meotioDcd  ^ 
Baldwin,  you  see  is  confirmed  by  (his  wiUMs; 
he  remembers  a  person  beiug  locked  orp  iitke 
Rope- house,  but  yoo  will  observe  thit  k 
does  not  pretend  to  say  that  person  was  tk 
prisoner. 

Then  Ann  Hopkins  is  called.  She  is  the 
woman  that  drove  the  cart  that  day  fiom  Pom 
mouth,*  into  which  you  reeoVect  he  told  Biti* 
win  that  he  got.  Sb^  says  she  ssw  tbe  |r.- 
soner  the  day  that  the  Dock  was  on  firt  it 
about  four  or  half  an  hour  past  four  io  tbeif> 
ternoon.  At  that  time  she  was  coming  fm 
tbe  market ;  she  saw  him  first  between  ibe 
Bull  and  Coshara,  she  did  not  see  bim  tiilk 
came  up  close  to  her ;  he  stopped  ber  u^ 
asked  her  where  she  was  ^iog?  Sbesai^ii 
little  way ;  he  said  he  would  give  ber  m 
thing  to  ffive  bim  a  lift,  for  be  was  gmvt 
Petersfield  that  night,  and  was  afnid  he  tM 
be  belated  ;  and  intreated  ber  to  driieasfst 
as  she  could.  When  be  came  ioto  the  cart 
she  observed  be  was  much  out  of  breath;  sae 
told  bim  she  was  to  stop  to  buy  a  psir  of  pal- 
tens ;  She  did  accordingly  stop  at  a  shop ;  ^^ 
was  to  pay  a  sbtliing  for  them;  tbe  ymntt 
threw  Gown  sixpence,  and  then  be  saki,  kt 
wished  be  could  get  a  returned  chaise;  oA 
when  she  stopped  a  little  before  she  cane  t^ 
her  own  house  to  give  her  horse  some  driok, 
he  jumped  out,  abd  ran  away  along  the  Lm* 
don  road.  Now,  with  respect  to  this  endesce 
to  be  sure,  any  person,  totally  uocoDcemed  i? 
any  guilty  deed,  might  be  anxious  to  get  ^ 
Petersfield  ;  might  be  afraid  of  beio^  be- 
nighted ;  might  wish  her  to  drire  very  ittt; 
all  that  might  happen  very  naturally  vithoot 
an V  imputation  upon  the  party ;  bet,  as  I  »i^ 
before,  you  are  to  take  this  case  with  all  iu  dr- 
cumstances  together ;  and  every  little  circum- 
stance weighs  something;  and  if  jou shwU 
trace  the  prisoner  to  the  very  place,  aloiost  to 
the  moment  of  tbe  fire,  if  yoo  trace  him  leiT»? 
tbe  place  immediately  after,  and  being  a  tb:i 
state,  out  of  breath,  eager  to  get  off,  pnmsi 
the  woman  to  drive  on,  anxious  to  get  t  iv- 
turned  chaise,  jumping  out,  and  rnttaio?^' 
ward  when  she  stopped ;  laying  these  circBS- 
stances  together,  with  all  the  others,  iohe ait 
you  will  be  justified  if  you  eotertaia  so**  "^ 
picions  about  his  motive.  But  all  this  yoo  viH 
weigh  together  with  tbe  many  various  dran- 
stances  of  the  case. 

Elizabeth  Gentell  says,  she  lives  on  Portt- 
moutb  Common.  She  saw  the  prisoner  ai  b«f 
house  the  day  before  tbe  fire ;  he  ^*^^J^ 
and  asked  her  for  a  haM^ienny-^oi^JJ 
matches.  That  you  see,  gentiemen,  is  ^amf 
circumstance  that  has  been  proved  to  jroo?  ^ 
coming  fron  bimaeii*  to  BabiwiB;  1^  ** 
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boagbt  a  balfpmoy  worth  of  matches  of  a 
woman  at  Portsoiouth*  She  says  he  askeil 
particularly  if  the  matches  would  take  ^utck  ? 
He  took  a  bundle  sod  tried  one  or  two  ot  them, 
and  then  betook  out  some  money,  and  paid  her 
a  half|ieBny«  She  says  she  is  sure  be  is  the 
same  person.  Now,  ppon  this  evidence,  it  is 
fur  your  ouosideratioa  whether  a  man,  going 
to  buy  matches,  would  or  would  not  shew 
SQcb  an  anxiety  abo^t  their  heiog  farticularly 
well  made  ;  and  there  is  one  more  observaliop, 
which  1  would  make  to  you,  that  the.map  who 
gees  to  buy  a  halfpenny  worth  of  oMUohss  for 
his  own  use,  is  hardly  such  a  man  as  ciraM 
afford  to  e)q»ress  a  desire  of  i^eeiipg  with  a 
post  cjiaise  to  carry  him  to  Peterafielijl. 

The  next  witne^  |s  John  lUend^a,  who  is  $ 
surgeon  and  apothecary.  lie  ^ays,  t|iat  a? 
far  as  human  possibility  can  ffp)  the  prisoner  i^ 
the  person  whom  he  ffaw  at  Canterbury,  thse^ 
or  four  days  before  or  after  the  dOtb  of  NoFenOf 
ber ;  and  that  he  is  paviic^larly  .clear  that  bo  is 
the  man,  because  he  came  to  bis  shop  to  buy 
tivo  ounces  of  spirits  of  turpentine,  ana  ^  quar- 
ter of  a  j»ound  of  saltpetre.  Now,  gentiepep, 
these  thuigs  you  will  feel  a  niaii  might  inno- 
cently buy,  at  the  time  you.  are  recollecting 
ibat  these  materials  have  heen  found  upon  the 
•pot,  and  that  they  aie  materials  necepsary  £ar 
combustion. 

Mary  Bishop  says,  that  the  prisoner  was  at 
her  house  at  Canterbury,  between  JMichaelmas 
i^id  Christmas ;  so  that  s^e  speaks  very  vague- 
ly about  tl^  time ;  she  cannot  be  positive  when 
it  was,  but  she  remembers  one  ctfcniiistaoce 
/believing  it  to  be  the  prisoner)  that  he  told  her 
be  had  ii^en  interrupted  by,  that  is,  that  he  bsd 
had  a  quarrel  with  a  dragoon  at  the  White 
Horse,  and  he  told  her  ifi  conversation,  that  he 
came  from  America,  on  account  of  the  dis- 
turbances; but  he  asked  her  a  material  ques- 
tion, and  that  was  whether  he  could  get  a 
woodeo  .thing  made,  which  she  did  not  Know 
ivl^at  name  to  give  to ;  but  the  wooden  engine, 
that  M  produced,  being  shewn  to  her,  she  aay^, 
upon-  ber  directing  him  to  some  m^in,  who 
could  make  it  for  liun,  that  she  saw  tQ^^e\inag 
which  a  Mx.  Overahaw's  apprentice  Jl^fght 
for  tlie  prisoner  i|i  the  afternoon  of  the  fame 
day,  and  that  he  put  it  under  his  oo^t,  wishing 
Qot  to  have  it  seso.  'The  counsel  very  properly 
B^ed  the  woman  wbat  was  be^me  ot  thje  m^ 
prentice  ?  because  undoubtedly  Ihe^  ought  m^ 
to  have  stopped  short,  without  calling  Uie  fipr 
prentice ;  but  the  apprentice,  she  says,  is  dead, 
therefore  we  cannot  have  any  clearer  or  {uiler 
evidence  upon  this  matter.  Then,  upon  look- 
ing oo  this  wooden  machine',  she  saya,  it  is  as 
lear,  as  she  can  guess,  like  that  thing  she  saw 
wrought  to  the  prisoner. 

John  Dalby  is  tl^  person  who  appr/ehended 
the  prisoner,  and  be  is  called  to  prove  what  he 
[oMiHl  ii|»oa  hi«&;  he  sayii  the  prisoner  bad 
upon  him  a  pistol  primed  anid  loaded  with  fdiot^ 
be  bad  a  pistol  tinder-box,  which  was  also 
[>rimed  ;  and  he  bad  a  snuff- hose  full  of  tinder. 
Sowj  gentlemen,  that  is  a  little  curcumstaoce 
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that  is  uncoflQNnon ;  a  man's  cairying  about 
with  him  a  pistol  tinder-box  to  strike  a  light 
mav  very  well  he ;  but  he  seldom  carries  mora 
tinder  than  that  pistol  tinder-box  will  hold  ; 
for  if  ever  ypu  ^JjkW  one  of  these,  you  must 
know  there  is  a  part  of  it  nuule  to  hold  tinde^ 
in  ;  but,  howsver,  over  and  above  tbat,  he  had 
a  snuff-box  full  of  tinder,  and  he  had  a  powder* 
horn  with  some  gunpowder  in  it.  He  says, 
be  had  also  t^o  bundles  of  matches.  Vou  re- 
qurmber  he  waa  discontented  with  the  matchep 
wbi^h  be  trisii^  and  waat.  out  of  the  Dock-yard 
afu)  boMgb^  others,  i 

Thomw  Mason  ^ys,  he  lives  «it  Bristol,  ao4 
is  by  trade  a  painter ;  tbi^t  the  prisoner  called 
m  hill)  the  d|iy  after  Chri^tmfis-day,  and  asked 
him  to  let  him  grind  a  piece  of  charcoal  upofi 
hjs  colour«>ston^  which  be  did ;  this  is  only 
material  to  i^buw  that  he  was  at  Bristol,  as 
tUldwin  mentioned  he  w^,  and  that  hie  koew»^ 
in  t'fkct,  what  use  tbe  cplour^^stone  could  be  apr 
plied  te. 

Then,  gentletnen,  the  only  remaining  evi- 
(lence  is  the  contqnU  pf  the  bun^l^.  The  bun- 
^lle  hfta  been  opened,  and  in  it  is. found  tbp 
pafsport  frosD  t^e  French  king,  about  which  ha 
ezpMss^d  so  much  apxiiety,  lest  it  should  lead 
to  a  discovery.  That  passport  is  doted  the 
13th  of  Nov^m|ier ;  it  is  in  tbe  cpmfnon  furni» 
to  grant  him  free  perinisslon  to  ffo  out  of  tlip 
kingdom,  ^nd  to  contini^e  in  Force  for  ouf^ 
month  from  the  date.  Besides  that,  there  u  a^ 
Ovid's  Metaooprphoses,  and  a  Treatise  of  th^ 
Arms  and  Engines  of  War  apd  Fireworks,  and 
the  Justin,  the  books  b^  m^t^oned  to  Baldwin^ 
and  the  pintol,  ^nd  spme  few  other  things* 
This,  gentlemen,  i^  all  the  evidence  in  support 
of  the  prosecution. 

The  prisoner  has  called  no  witnesses,  but  bp 
has  rested  his  defence  cbii^fly  upoo  the  credit 
that  you  ought  to  give  to  the  evidence  of  Bald- 
win ;  becaiiSfB  jie  says,  that  a  ms n  who  wa^ 
capable  of  drawing  out  this  evidencf/rom  him, 
ought  i)ot  to  receive  credit  ip  a  ^ourt  of  justice. 
Gentlemen,  J  have  told  y^ia  before,  and  1  ought 
to  tell  you  nQW»  that,  in  pob^t  of  law,  there  ifi 
Aoohiwtion  to  this  noon's  te^mony;  and  from 
the  winner  in  i^hich  h|S  came  by  the  know- 
lefjgef  vUw^  be  h^  np^  furnished  us  with,  J[ 
do  not  see  that  t|]^  was  apy  tbii^r  v^hich  can 
le^A  you  b>  vvw^^ne  tb^t  B^Idwiu  was  the  6r$t 
moircr  with  him,  or  that  he  prevailed  upOn  th^ 
jiriaoner  to  disclose  the  atscret ;  but  it  should 
seep  ^s  if  it  qama  Irom  th/e  prisooen  himself, 
thpi^b  it  was  undo|ibtedly  upon  the  idea  tbat 
thia  n»8n  was  ki»  nitftd :  bec^se,  if  you  dp 
not  svpppse  tbatf  y9u  miist  suppose  him  madder 
than  any  man.fb.at  ever  was  born*  ^e  certain- 
ly thought  him  his  friend,  and  he  thcitefore  did 
disclose  all  this  to. him. 

'  OeAllemea,  one  has  only  to  say  iWnher^  that 
if  this  point  of  honour  was  to  be  oo  Sacred,  ak 
(that,  a  m«^  who  cofoes  by  knos^ledge  of  this 
,«pr^|rom  ^n  o^nd«j-,.ifaf  nottp  be  at  liber^ 
to  disclose  it,  the  most  atrocious  criminals 
would  every  day  escape  punishment;  and 
therefore  it  is,  tbat  tlie  wisdom  of  the  law 
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knows  nothing^  of  that  poiiit  of  honour ;  if  the 
man  is  a  legal  witness,  ^ou  are  boilndtu  receit e 
his  testimony  ;  givingr  u,  however,  tliat  weight 
•only  which  you  think  it  deserves:  for  it  is  al- 
ways in  the  breast  of  the  jury,  to  consider  of 
the  degree  of  credit  they  will  gire  to  every 
witness.  Let  him  be  in  all  lights  a  legal  wit- 
ness, you  are  still  to  be  the  judges  of  his  credit ; 
if  you  think  that  a  man,  because  lie  listened  to 
this  tale  so  many  days,  and  disclosed  it  as  tie 
heard  it,  to  the  ^eat  officers  of  state,  and  has 
disclosed  it  now  in  a  court  of  juttioef  is  a  man 
to  whom  belief  cannot  be  given,  in  that  case  to 
be  sore  you  wiH  set  aside  his  testimony ;  bnt  if 
you  see  no  ground  to  suppose  that  the  man  has 
spoke  untruth,  you  cannot  then  r^ct  his  tes- 
timony. 

Gentlemen,  the  trial  has  lasted  already  very 
long ;  the  summing  np  has  also  been  long.  1 
ha?e  endeavoured,  as  I  have  gone  on,  to  lay 
tojj^ether  some  of  the  many  circumstances  of 
this  case  for  your  consideration ;  and  I  do  as- 
sure the'prisoner,  as  well  as  you,  that  if  1  had 
found  myself  enabled  in  my  conscience  to  have 
Stated  any  thing  more  favourably  for  bim«  I 
would  have  been  the  first  to  have  done  it.  But 
J  am  sitting  here  to  do  equal  justice  between 
the  public  and  the  prisoner;  and  I  was  there- 
fore bound  to  make  those  observations  which  I 
have  done,  because  they  strike  my  conscience, 
as  being  necessary  and  material.  I  thank  God, 
kowever,  gentlemen,  that  yon  are  to  judge  of 
these  circumstances ;  you  are  to  lay  them  all 
together,  and  draw  your  conclusion  from  them  ; 
and  if  you  believe  that  there  is  such  a  train 
following  one  another,  I  had  almost  said  so  ir- 
resistibly, as  that  you  cannot  doubt  that  in  the 
first  place  the.  fire  did  happen  by  these  com- 
bustibles, and  then  that  tne  prisoner  was  the 
person  who  laid  those  combustibles  there,  I 
should  suppose  you  can  have  no  doubt  but  that 
be  set  this  building  on  fire  wilfully  and  mali- 
ciousl V.  If  on  the  other  hand  you  should  feel, 
though  there  area  great  number  of  circum- 
stances tending  in  some  degree  to  the  proof  of 
the  fact,  that  your  minds  are  not  satisfied  that 
ft  comes  liome  to  the  prtsoner,'^f  yon  are  of 
Ihat  opinion,  you  ought  to  exercise  the  jurisdic- 
tion which  yon  have,  and  acqnit  the  prisoner. 

I  will  say  one  thing  more,  and  only  on«; 
you  are  bound  by  your  oaths  to  give  a  true 
verdict ;  and  if  the  drcumstaooea  of  the  case 
appear  to  you  decidedly  strong,  you  will  of 
course  give  your  Terdict  on  that  side  oil  which 
they  preponderate ;  but  if  you  should  think 
that  they  are  still  so  doubtful,  as  that  yon  cao^ 
not  satisfy  your  minds  this  was  the  very  nan 
who  did  the  fact,  in  that  cut^  in  favour  of  life, 
jou  ought  to  Acquit  him. 

The  Jury  almost  immediately  projioanced 
tfie  Prisoner,  Ovilty. 

The  Prisooer  was  then  asked,  in  the  nsoal 
«N>0»  wh»t  bf  jbad  to  say  why  aentesoe  of 


death  should  not  be  passed  upon  him,  to  wbirb 
he  replied,  **  f  have  nothing  to  aay ." 

Sektenci. 

Mr.  Baron  HofAojn.  Prisoner;  Yon  have  befi 
indicted,  tried,  and  convicted  of  a  crime,  whidi 
the  law  of  this  country  has  thought  fit  lo  makt 
capital,  and  now  the  most  painful  roomem  that 
1  have  undergone  in  the  course  of  thia  trial  it 
arrived ;  for  it  is  my  duty  to  pass  upon  yoa 
that  dreadful  sentence.  I  shall  not  mternipi 
tbooe  feelings,  which  I  trust  you  bnve,  by 
talking  to  yon  of  the  enormity  of  the  offeaes 
which  yon  have  committed ;  because  it  is  in- 
possible  for  roe,  or  any  man  who  besnn  me,  ts 
add  a  word  by  way  of  aggravation  to  it :  and  k 
has  this  in  particnkr  about  it,  timt  it  caaaflt 
have  been  committed  from  any  motirea  of  pri- 
vate malice,  revenge  or  lucre.  It  cmn  tuts 
proceeded  only  from  a  general  malignity  of 
mind,  which  baa  broke  out  in  a  desire  and  i 
design,  not  only  to  ruin  one  devoted  indirbloal, 
but  to  involve  every  one  of  this  audience,  mj 
the  whole  English  nation,  perhaps,  in  imme- 
diate ruin.  You  cannot  therefore  be  sorprised 
that  the  law  has  thought  fit  to  pODisb  sucb  a 
crime  with  death.  You  can  as  little  be  sor- 
prised, if,  after  you  have  been  convicted  nina 
the  clearest  evidence  of  this  offeocci  I  can  girt 
you  no  hope  of  pardon.*  It  ia  inaposaible  ftr 
me  to  say  a  word  in  your  behalf:  and  there- 
fore I  must  entreat  and  conjure  yon,  in  the  BMrt 
solemn  manner,  to  prepare  yourselfi  during  ibt 
few  days  you  have  to  live,  to  meet  the  grrsl 
God  in  another  world,  and  to  ask  him  f  bert 
for  that  pardon,  which  yon  cooM  not  receive  ia 
this ;  there  it  will  be  worth  receiving :  tod 
atrocious  as  your  crime  has  been,  abort  as  tbs 
time  is  that  yon  have  to  live,  a  sinciere  repent- 
ance now  on  your  part,  may,  and,  I  hope  ia 
God,  will  procure  you  mercy  at  bis  bands.  I 
say  all  this  not  to  taunt  or  distresa  yon  in  yoor 
present  unhappy  situation,  but  merely  fiom 
motives  of  humanity  and  religion.  For  yoa 
cannot  be  sdflfered  to  live  in  this  world ;  yta 
must  die,  and  that  withhi  a  vety  few  days. 
And  therefore,  before  you  go  into  ctemHy,  for 
your  soul's  sake,  do  what  you  can,  that  that 
etsmity  may  bo  an  eternity  of  bliaa  instead  ot 
misery.  I  nave  only  now  to  prooonnoe  the 
painfolf  sentence  of  the  law,  wbich  I  am 
iiound  to  do,  and  I  accordingly  adjudge  aad 
order  that  you  be  banged  by  the  neck  ootflyoa 
shall  be  dead,  and  the  liord  have  mercy  upoa 
year  soul. 

Pruomr.  My  lord,  I  am  ezossdmglj  well 


^  The  prisoner  said,  ^'  I  do  not  look  for  it, 


my  lord." 

t  When  his  lordship  mentioned  tl 
**  peinfbl/'  the  prisoner  said  "  joyfnU' 


the  weed 
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TB£  PRISONER'S  CONFESSION. 

City  of  Wincheiter  ; 
The  voluntary  Confession  qfiiMsa  Aitksn, 
cmnmonly  called  John  the  Painter,  tww  a 
Prieoner  in  the  County  Gaol  qfSouthamp' 
<0Ji,  and  under  Sentence  of  Death,  for 
huming  the  Dochyard  at  Porttmouihy 
to/ten  the  eeventh  Day  ofMarch^  1777 ; 

Saith,  that  he  was  born  at  Edinbnrgb,  the 
98th  of  September,  1753,  bis  mother  now 
llrinff,  at  he  bdieres.  Curiosity  led  him  to 
Virginia,  in  America,  at  the  age  of  tweotjr-one, 
•s  an  •«(!? enturer  to  seek  his  fortune— Left 
Amerioain  March,. 1775. 

In  October,  1775,  ^by  the  name  of  James 
BoewelU  inlisted  a  priTate  soldier  in  the 
thirty-second  regiment  at  Graveaend— march- 
ed to  Chatham  next  day,  from  whence  he 
coon  deserted ;  was  not  concerned  in  the  6re 
in  Temple-street,  fiiistol,  nor  priry  to  it. — 
Broke  into  Mr.  Morgan's  warehouse  at  Bristol 
•lone;  no  peison  concerned* with  him  in  that, 
or  any  other  accident,  that  ensued  in  that  city. 
-«-He  intended  to  set  fire  to  two  houses  m 
Porumooth,  in  order  to  ^nploy  the  engines, 
whilst  the  ire  might  spread  in  the  Rope-yard. 
—Broke  into  Mr.  Morgan's  warehouse  at 
Bristol,  in  order  to  bum  it,  that  the  engines 
might  be  these  employed,  whilst  the  shipping 
were  burning  and  the  quay,  for  which  purpose, 
he  left  a  lighted  candle  burning  in  the  said 
warehouse ;  and,  because  that  fire  did  not  take 
effect,  he  affUrwards  set  fire  to  the  warehouse 
in  Quay-lane,  by  getting  o? er  'the  top  of  the 
4kior.*^Mr.  Dcane  told  him,  when  tne  work 
was  done  (meaning  burning  the  Dock*yards  at 
Portsmouth,  Woolwich  and  Bristol  harbour,  but 
not  the  houses)  he  should  make  his  escape, 
and  come,  if  possible,  to  him  at  Paris,  and  he 
should,  be  rewarded.  As  a  reward,  blsown  ex- 
pectations prompted  him  to  ho|ie,  that  he  should 
iepreferred  to  a  oommission  in  the  American 


When  after  settmg  fire  to  the  Rope-yard,  he 
left  Portsmouth  (to  wit)  the  next  night,  being 
Sunday— he  reached  London,  and  went  to 
Doctor  Bancroft,  No,  4,  Downing-etreet,  West- 
minster, to  whom  he  had  a  Terbal  recommen- 
dation from  Mr.  Deane,  who  gate  him  at, 
Paris  the  doctor's  name  in  writing,  and  place 
of  abode;  but  the  doctor  vfouid  gite  him  no 
eountenanc^  and  therefore  did  pot  relate  the 
Mrtieulars  of  the  mischief  he  had  done  to  him, 
out  hinted  to  him,  that  he  would  soon  see  or 
liear  by  the  pape»  of  an  extraordinary  acci- 
dent that  had  happened. 

And  he  afterwards  wrote  such  an  account  ip 
a  letter  to  him,  which  he  left  himself  at  the 
doctor's  house  with  a  person  who  came  to  the 
door,  which  for  the  sake  of  truth  he  relates,  and 
without  intention  of  casting  any  slur  on  the 
eharaeter  of  an  innocent  man. 

Thai  hn  saw  the  doctor  the  day  following  in 
( 


the  Salonian  eoffee-hoose,  and  told  him  that  ho 
would  io  all  the  pr^udice  he  could  to  this 
kingdom ;  to  which  M^  doctor  replied,  **  he 
could  not  be  of  opinion  with  him  m  that  re- 
spect, for  that  he  got  bis  bread  in  this  kingdom, 
and  therefore  would  not  be  concerned  with, 
him."  And  seeing  that  the  doctor  did  not 
approve  of  his  conduct,  he  hoped  he  would  not 
inform  against  him,  to  which  the  doctor  said^ 
*«  be  did  not  like  to  inform  agaiost  any  man.'* 
When  at  Paris,  he  was  assisted  by  Mr.  Deane^ 
with  twelve  six  livre  pieces ;  he  asked  for  no 
nsore,  neither,  did  he  receive  from  him  any 
bank  bill,  draft  or  note  whatever. 

After  leaving  London  (to  wit)  at  High  Wy-^ 
comb,  he  broke  into  a  house,  and  took  away  a 
few  linens,  consisting  of  caps,  handkerchiefs, 
but  nothing  of  value.  He  then  went  to  Ox* 
ford,  from  thence  to  Abioffdon,  where  be  at- 
tempted to  break  into  two  liouses,  silversmiiha 
or  watchmakers,  but  without  effect.  From 
thence  he  went  to  Fairford,  wliere  he  broke 
into  a  house,  and  took  from«  thence  a  numbee 
of  stockings  and  handkerchiefs,  and  a  metal 
watch,  anS  near  fifty  shillings  in  silver  and 
halfpence:  the  watch  lie  pledged  for  sixteea 
shillings,  in  the  name  of  James  Hill,  at  a  pawn- 
broker's in  Castle-street*  Bristol.  After  this, 
without  attempting  any  thing,  but  having  pre* 
pared  some  of  his  ingredients,  be  went  from 
Bristol  to  Plymouth,  with  intent  to  set  fire  to 
the  Dock-yard  there;  twice  he  reached  the 
top  of  the  wall,  but  the  watchmen  being  so  near« 
he  could  bear  them  Ulk  together,  especially  the 
last  night,  therefore  he  desisted  -,  he  never 
committed,  or  attempted  to  commit  any  rob* 
bery,  but  when  he  was  like  to  be  drove  sliort 
of  money. 

After  leaving  Plymouth,  he  returned  ooeo 
more  to  Bristol,  with  a  determined  resolution^ 
then,  to  set  fire  to  the  shipping  in  the  harbour 
and  *n  his  way  to  Brbtol,  at  Taunton,  he  at* 
tempted  to  break  into  the  bouse  of  a  silversmith, 
or  watch-maker,  without  effect. 

He  attempted  the  shipping  a  second  time, 
but  on  account  of  the  vigilance  and  strictnesn 
of  the  watch,  then  kept  on  the  quay  and  in  the 
ships,  his  attempt  piroved  abortite.  He  like- 
wise attempted  on  the  Saturday  morning,  but 
in  vain,  to  get  into  a  stable  or  coach-house  on 
the  quay,  in  order  to  aet  fire  to  it ;  but  seeing 
a  man  lying  in  a  cart  near  the  place,  he  de« 
aisted. 

On  the  Sunday  morning  following,  he  set 
fire  to  the  warehouse  in  Bristol,  in  Quay-lane, 
which  he  effected  in  the  following  manner ;  (to 
wit)  he  bought  some  coarse  flax  on  the  quay, 
and  seme  turpentine  at  another  place;'  but 
where  he  cannot  remember,  and  with  those  and 
charcoal  matches  and  gunpowder,  and  striking 
a  spark  of  light  on  tinder,  to  which  be  set  a  par 
per  match,  ^  he  effected  his  pnrpose.  Thn 
match  was  made  of  touch  psper,  and  as  that 
consumed  to  the  end,  the  powder  l>einff  laid,  and 
wrapt  up,  likewise,  in  touch  paper,  iTof  course 
took  fire,  and  so  he  presumes  it  instantly 
mounted  into  a  blaxe.    Then  be  left  the  town» 
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but  se«in(;r  no  fire  behito4,  be  returneO  biek 
part  of  the  Waj,  till  at  last,  h&B.tUkfS  thb  diiy 
was  on  fire,  he  then  went  on  to  Bodbury,  anrf 
so  cro8sin(^  the  country  to  Marshfleld,  and  to 
Chipf>enham  and  Calne.  Bat  the  firat  nigfbt 
uiXer  the  lire,  be  atept  at  Sodbnry ;  tbe  second 
ni^lit,  he  broke  open  the  door  of  ftn  out-hoase 
near  it,  where  he  slept,  and  left  behind  him  in 
the  inorntne  a  dark  lantern.  On  the  Wednes* 
day  nififht  he  went  to  Calne,  snd  beingf  neair 
short  of  money,  broke  open  Mr.  Lowe's  house ; 
which  robbery,  as  it  is  known,  he  has  nO  oeca- 
sion  to  enlarge  upon  it.  He  left  a  parcel,  with 
a  pistol  and  other  things  in  the  parcel,  in  the 
ehurch  porch  of  Calne. 

At  Bristol,  he  first  broke  into  Mr.  Morgan's 
warehouse,  and  there  prepaid  the  combusti- 
bles, for  settiug  fire  to  the  shipping. 

Ue  never  was  in  the  45th  regiment;  neither 
did  he  go  to  America  in  any  regiment. 

He  never  said,  that  one  Brooks,  or  any  other 
prisoner  in  Newgate  would  be  hanged,  as  was 
sworn  against  him  upon  his  trial ;  neither  doth 
he  know  any  roan  by  the  name  of  Brooks. 

His  father  was  a  blacksmith  at  Edinburgh, 
and  he  was  apprentioed  to  a  painter  there, 
^erred  his  time  out,  and  then  had  bis  inden- 
tures delifered  up,  which  he  usually  ckrried 
about  in  his  pocket,  and  af^rwards  burnt  them ; 
ti'faich  gave  rise  to  the  story  of  his  destroying 
papers  to  the  value  of  300/. 

Those  were  the  things  6f  ralne.  Which  he 
Hieant  to  express  by  what  he  had  burnt. 

As  to  any  merchant  in  London,  or  any  other 
person,  except  Dr.  Bancroft,  he  had  no  recom« 
knendation  to,  or  conversation  with,  respecting 
the  many  Unhappy  accidents  before  related. 

That  lie  stopt  a  post-chaise  between  Ports« 
TTiouth  and  Pet^rs6eld,  with  a  gentleman  and 
lady  in  it,  some  considerabfe  time  befbre  the 
i!re,  and  robbed  them  of  9».  6i/.  ef  which  he  re- 
turaed  2«. 

The  latter  end  of  December,  17T5,  he  inlisted 
at  Chard  in  Somerset,  into  the  IStb  regiment, 
with  a  recruiting  Serjeant,  and  a  few  days  after 
deserted. 

AtTitehfleld,  as  has  been  publicly  mentioned, 
lie  followed  the  trade  of  a  painter,  also  at  Bir- 
mingham with  Mr.  Robinson,  at  Warrington, 
lin<l  many  other  places. 

That  he  bad  committed,  and  attempted  1o 
Isommit  several  other  robberies  and  borgtaries ; 
but  of  no  material  account  to  mention. 

Det:iares  that  all  the  acts  herein  mentioned 
Df  a  public,  as  of  a  private  nature,  were  of  his 
bwn  motion,and  that  he  was  not  advised  or 
instigated  thereto,  by  any  person  whatever,  ex- 
cept what  is  before  related,  and  that  he  bad  no 
Accomplice. 

One  other  circumstance  strikes  his  present 
Yecolleclion  whidi  he  is  desirous  to  mention  ; 
and  which  happened  in  the  dty  of  Norwich,  at 


the  house  of  Mr.  Mark,  where  he  stole  two 
silver  table  spoons,  and  a  pair  oTsUtfcr  buckles 
in  the  spring  of  1776.  James  AmLEZk 

Signed  by  Jasbs  ArraBHi  and  proteile4 
bv  him  to  contain  the  truth  only,  in 
the  presence  of  us  this  7th  day  of 
March,  1777. — Oeobok  DimNroKH^ 
N,  P.  Smith,  two  of  his  Majcity'a 
Justices  of  the  Peace,  io  aad  for  tiM 
city  of  Winobe$ter.---J.  Lawrekce, 
of  the  Bear  Inn,  Devizes. 


The  following  Acconwr  of  his  ExEccnoif  was 
furnished  by  Mr.  Commissioner  Gambier. 

The  Prisoner  was  carried  frooa  Wia^bcsler 
gaol  on  the  10th  to  Pottsmouth,  where  it  wm 
appointed  he  should  be  eaeoatcd  at  the  Dmk 

fate ;  and  the  tblhiwin^  is  an  exact  aoeoakt  sf 
is  behaviour  from  the  time  ef  hk  arrival  to  the 
time  of  exeeation. 

Having  been  carried  ia  an  open  cart  by  lbs 
Hemp- house  and  rooad  the  ruins  of  the  Rope- 
boote^  when  be  baae  opposite  the  eooMiis- 
sioaer's  bouse^  be  deAlred  to  apeak  with  the 
oommisBibner,  who  tbareapoti  went  vp  dese  » 
him :  be  said, 

«« Sir;  I  aekaewledga  aajcrioMSy  aad  bspc 
fbr  forg^eness  from  God,  through  the  flMrio 
of  my  8avioiir  Jesus  Christ. 

"  1  ask  pardbn  of  yoa,  Sir,  aii4  hejpe  yasr 
fM^lvcness.'*  Upon  the  earl's  asoTla^,  he  said, 
**  be  had  eiietbiag  more  m  observe  as  a  caMtka 
Io  all  tbe  commiiDtoaara  of  the  deek-yaidi 
Ibvoughoat  England ;  ta  be  more  eigHaiit  aai 
strictly  carefhl  of  tbtm  fbr  tbe  fiihare,  hectase 
it  is  in  the  pewer  ef  a  detemikied  mmd  resoiait 
man  «s  do  a  great  deal  ef  miaohief.'* 

As  tbe  eart  fliop|)ed  at  the  cad  oftheRi^ 
hoase,  he  tookad  awcntivlrfy  at  the  place  sC 
bk  perpeirailoa,  and  said,  **  I  aokaewMge  mj 
crime,  and  am  sony  fbr  it." 

J«nl  bclbre  he  rduraed  out  of  the  Dock* 
yaid,  mpot  being  asked  Iheie  if  he  had  asy 
thing  more  that  be  wished  to  say  to  the  osia- 
iiiissioiier,  he  said,  «*  SOf  only  I  veoaaaaend 
great  tare  aad  strict  vigilanee  at  the  dsek 
yards  at  Chatham,  WooHirieh,  Depdhrdi  Pmh 
mouth,  aad  Plyanouth ;  ttad  partwnlarly  at  lbs 
Roee-hoase  at  the  hitter." 
k  J  ost  hefors  he  was  tatfaed  ol^  he  aaid,  «'  I 
ankaowledge  the  jaatiee  ef  toy  asa^east,  sod 


hope  Ibr  foq^tveaess,  aa  i  forgive  ail  the  werM; 
I  wiab  sooeessto  bis  majesty  khiyOaergesa^ 
bis  family,  and  all  bis  loyal  subjeds  ;  aad  I 
hope  far  forgiveness  for  aU  the  traasaetiaai 
that  I  have  been  guilty  ef  from  tbe  >ear  177t 
since  my  apprenticeship ;  and  that  the  woiM 
wooM  he  satisfied  aboai  htm,  as  hia  life  woaJd 
be  very  soon  in  print.*' 
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ADDENDA   TO   VOLUME  XX. 


Extremely  bad  healthy   and  frequent 

unavokkMe  tAeeneesJrwu  Londony 

have  dUaUed  me  from  causing  to  be 

inserted  in  their  ^proper  places  the 

fcfUotmg  articles- 

ADDENDA 

TO  TBS 

Report,  given  in  a  Note  to  Sommbr- 
SETT*s  Case,  of  the  Negro  CAfts  in 
France.    See  pp.  12,  et  se'f. 

NoTwiTiisTANoiNo  the  profuse  and  high 
ouDding  dedaiomlaooft  of  the  Freqch  lawjren 
D  the  caie  of  <  La  liberty  r^lam^e  par  na 
ih^re  centre  ton  maitre'  (see  pp.  1S»  et  teg :) 
ioiicerniog  tbe  incompatibility  of  slaTerjr  with 
h«  soil  or  viriili  tbe  air  of  Franoey  certain  it  is 
bat  many  pereoos  fthe  •  serfs*  or  *  main-oiort- 
bies— tbey  bad  otber  denominations)  in  dif- 
ereut  parts  of  that  coantry  Gootinued  until  its 
on?  ulsire  refolution  to  exist  in  a  condition, 
Fhicb,  if  it  were  not  strictly  speaking  slaTery, 
indoubtedly  bore  a  very  strong  resemUaace  to 
bat  status. 

Bv  ao  edict  of  August  1779»  during 
A.  Neokar's  first  administration,  tbe  benevolent 
jeuis  1^  abolisbed  tbe  riffbt  of  '  maio-morte' 
•n  the  royal  domains,  and  removed  in  all  other 
»art8  of  bis  kiiq|r^iD  one  of  tbe  greatest 
frievanoes  incident  lo  that  right — k  droit  fk 
uite. 

In  tbe  Bncydop^ioi  tit  Ml ain-morfe,  there 
I  a  copiotts  account,  qomposed,  as  it  appewa, 
y  M.  Henrion,  ofthiBfeiidaiinstitutien.  Into 
hat  account  is  bcoroorated  the  edict  of  Louis 
6,  from  which  I  wul  here  insert  the  preaoa* 
le.  It  is  an  interesting  historical  document; 
ad  famishes  an  authentic  exhibition  of  some 
nportant  characters  of  tbe  *  Maio-morte.' 
ienrion  denominates  the  edict,  *  nn  des  plus 
leaux  monmnens  de  la  sagesse  de  nos  rois.' 

*'  LiOuis»lcc»  A  lous,  &C.  Constammeotoc* 
tup^  de  tout  ee  ^ui  peut  int^resser  le  bonheur 
le  DOS  peoples,  et  osettant  notre  prindpaJe 
plotfe  k  commander  uae  nation  libra  et  g6o^ 
euse,  nous  o'avooa  pft  voir  sans  peine  les  restes 
le  servitude  qcA  subsistent  dans  plusieurs  de 
los  provinces;  nous  avoos  ^t^  affect^s,  en 
onsid^raAt  qa*ao  grand  nombre  de  nos  sujets, 
ervileflMot  encore  attach^  4  lagl^be,  sont  re- 
(Brd^  oomme  en  fiusant  partie,  et  oooibodus, 
tour  ainsi  dire,  avec  elle,  que,  pris^  de  Ja  li- 
eri6  de  leurs  |ieraoBnes,  et  des  prerogatives  de 
a  propria  ils  aent  oia  eax^miw  a^  AQin- 


bra  des  possessions  fiiodales ;  quails  n*ooi  paa 
la  consolation  de  disposer  de  leurs  biens  aprbf 
eux ;  et  qn'  except^  dans  certains  cas  rigide- 
ment  circonscrits,  ils  ne  penvent  pas  m^me 
tranteieltre  k  leors  propres  enfans  le  fruit  de 
leurs  travanx ;  que  dea  dispositions  pareil  les  na 
sent  propres  qu^4  rendrel'industriehinguissaBta^ 
et  4  priver  la  soci^t^  des  effete  de  cette  ^nergie 
dans  le  travail,  que  le  sentiment  de  la  propriit^ 
la  pins  Ubr,e  est  seol  capable d'iospirer.  Juste- 
ment  toudi^s  de  ces  coosid^rations,  noua 
aurioos  voulu  abaltr  sans  distinction  ces  ves« 
tiges  d*une  f(6odalit6  rigoreuse:  mais  nof 
finances  ne  nuus  permeUant  pas  de  racbeter  oe 
droit  des  mains  des  seigneurs,  et  retenus  par 
les  ^ards  ^ oe  nous  aurons  dans  tous  les  temps 
pour  les  loftx  de  la  propri^t^,  que  nous  coosi* 
aprons  oomme  le  plus  sdr  foodement  de  I'ordre 
et  de  la  justice,  nous  avons  vu  avec  satisfaction, 
qu'en  respectant  ces  priacipes,  nous  pourioof 
cepeodant  effectuer  une  partie  du  bien  que  nous 
avions  en  vue,  en  abolissaot  le  droit  de  8ervi<- 
tnde,  noB-seuleBient  dans  tous  les  domaines  en 
nos  mains,  mais  encore  dans  tous  ceux  en« 
gag^  par  nous  eties  rois  nos  pr^ddoesseurs ; 
aulorisaot  k .  cet  effet  les  eD|^agistes  qui  se 
croiroient  I6s^  |^ar  cette  disposition^  k  nous  re- 
mettre  ke  domaines  dont  ils  Jouissent,  et  4  r6-  ' 
clanter  de  nous  les  finances  fuuroies  par  eux  ou 
par  leurs  auteurs. 

**  Nous  voolons  de  plus,  qu'en  cas  d'acquisi- 
tion  on  de  reunion  i  notre  couronne,  Tinstantde 
notre  entr^en  possession  dans  une  nouvelle  terre 
ou  seigneurie,  soit  I'^poaue  de  la  iibertid  de  tons 
les  setrfs  ou  main-mortables qui  en  reinvent;  et 
pour  encoorager,  en  ce  qui  depend  de  nous,  ki 
seigneurs  de  fiefs  et  les  communaut^s  4  suivre 
notre  exemple ;  et  coasiderant  bien  moios  cea 
affi'aachissemens  comme  une  ali6natioa,  que 
comme  un  retour  au  droit  naturel,  nous  avoos 
exempt^  ces  sortes  d'actes  des  foroMdil^s,  et 
des  Uxes  aux-quelles  Tantique  s^v^rit^  dea 
maximes  f^odales  les  avoit  assujettis. 

**  Enfin,  si  ies  principes  que  nous  avons  d^r 
velopp^  nous  erap&clieut  d'abolir  sans  distinc* 
tion  le  droit  de  servitude,  nous  avoos  cru  ce- 
peodant qu'il  etoit  uo  exc^  dans  rexercice  de 
oe  droit,  que  nousne  pouvioos  differer  d'arr^ter 
et  de  pr^venir ;  nous  vouJous  parler  du  droit  d^ 
suite  sur  les  serfii  et  main-mortahles,  droit  en 
vertu  duquel  des  seigneurs  de  fiefs  oot  quelque^ 
lois  poursoivi,  dans  les  terres  francbes  i^ 
notre  royaume  et  jusques  dans  notre  capitalc^ 
les  biens  et  les  acqu^u  des  qitoyens  eloign^ 
depuis  un  grand  nombre  d'aun^es  du  lieu  de 
leur  gl^be  et  de  leur  servitude ;  droit  excessif 
que  les  tribunaux  out  hisiU  d*uccueiUir,  et  que 
les  priacipes  de  ji^sticc  nw»h  P^  nO'^  P^^^ 
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Adienia  io  Uds  Vdume^^ 


upon  aflidwriU  iutendeii  to  tkem  tho  ipeii'iiot 
to  lie  wilhMi  the  doBcriptton  oflfaestotiite;  tittt 
tAio  Court,  inslcod  of  gnrntiog  the  writs,  mftde 
rales  for  shewing  eaase  why  lih*  write  sii^Ki^ 
Bot  p»,  for  notice  Io  he  given  to  the  soHoitor  of 
the  Tpeaoury,  end  for  the  keeper  of  the  Steiroy 
not  to  Mter  tbecn  to  be  remoTed  ha  the  viean 
time ;  and  that  aftenrarda  ia  the  sanKjterm  the 
men  were  dtschargad  by  the  Court  wMi  Mm 
consent  of  Mr.  Solicitor- General  YoHcO.  Tbooe 
cases  are  aererally  entitled  the  King  aipsiMt 
Hay  ward;  and  in  tAiem  Mr.  Jiistioe  Faater 
enpressed  t»ia  seBtimenls  eonoamioi^  the  writ 
af  Habeas  Corjpvs,  and  ia  particular  deelaved 
k  to  be  bis  opinion,  that  the  retam  to  the  writ 
is  not  in  all  oases  conclusive  to  the  Conit  or  to 
tiM  parties,  but  that  men,  wrongfully  iaspneased 
into  the  public  eerwee  by  sea  or  land,  are  by 
law  entiaed  to,  and  onfht  H  boire,  an  easier 
•ad  speedier  remedy  than  an  action  ftr  a  take 
letam,  which  ma^  effort  to  thedi  notihe  least 
relief.  Amongf  bis  papers  I  find  in  his  own 
hand- writings  a  eony  of  a  ietter  which  be  wrote 
to  Mr.  fk>liottor-Oaieral  Yorkc;  the  datecf 
which  he  hath  neglected  to  preserve  io  bis 
copy,  but  from  internal  marks  it  was  Baanifcstiy 
Written  in  the  'former  part  of  the  year  175% : 

"Sir; 
•  <<  The  practice  of  granting  writs  of  Habeas 
Corpus  in  the  vacation  in  cases  not  within  the 
Habeas  Corpus  act  haviD^  lo^g  prevailed,  I 
coufeis  that.  I  did  not  entertain  any  sort  of 
<3oubt  touchiD|^  the  legality  of  it ;  though  pos- 
aibly  there  might  have  been  some  room  for  a 
doubt,  if  the  passage  in  lord  Hale  (3  Hale,  145) 
which  you.meptioued,  and  that  in  2  Inst.  53, 
Ipad  been  considered  independently  of  the  prac- 
tice. Bait  as  I  always  coosideccd  the  case  ni  a 
{barely  wrongful  detention  as  not  within  tbc 
Habeas  Corons  act,  but  merely  at  conuoan 
law,  I  thought  a  legal  ao^nd  diacretipn  ought 
to  be  used,  and  generally  expected  an  affidavit, 
PAibelialf  of  the  party  appVing  for  llie  ivrit, 
catling  forth  aoaoe  iNrobabLe'grouad  for  relief 
iipon  the  merits  of  his  case.  Tbi#  ipctliod  I 
constantly  observed  in  the  case  of  men  pressed 
into  the  service :  and  that  the  public  service 
migbt  not  swfier  by  an:aboae  of  ik^t  writ,  I 
nrdered  notice  to  be  given  to  the  pnpernfficcfS 
•f  the  cpown,  of  the  timent  widch  the  party 
waa  to  be  brocight  before  «ie,  wtlh  copies  of  the 
nftdavits.  In  Uiis  way  aeveral  were disdianged : 
and  I  must  say,  that  in  some  inatances  I  anw 
•0  much  oppressioo  on  the  part  of  these  con- 
cerned in  that  service,  that  I  am  aattaisd  the 
p9kyoii  ocght  to  havesomebelter  rdsef  than 


What  the  pressing  acts  have  provided. 

<*  About  the  latter  end  of  IKUobaelman- 
tfctt-was-iwelve-month,  nppUcatioMr  for  the 
W^t  coming  very  tftiidc  open  me,  i  ^|;an  tc 
•ee  tim  diffioulty  of  steering  propeHy  betwcon 
Uie  Uberty  of  the  subject  and  tbe  necessitiea  of 
Hic  paMic ;  and  accordiogty  desivcd  the  ndtiea 
Wnd  'assisfeance  of  the  other  jndgea  of  the  comt, 
MTc-mel  «t  ray  'Chambers  a  feW  days  before 
«iliry  tems  ^b«  I  Awi4  mt  Mm  4onbt 
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which  I  hspe  mentioned  badopertfedstnugij. 
This  dctcnniBcd  me,  the  term  beisf;  ^t  kai^ 
to  proceed  no  lardier  than  the  dischirgio^  $[ 
ane  ar  two  upon  necogMvanre  for  their  ippee. 
aoce  in  tiie  Senn.  What  named  ia  court  s^ 
motions  Ibr  the  writ  is  wnU  konnrn. 

**  i  cent  to  yon  the  other  day  the  enpy  li 
thcretnniin  tim  ease  of  the  Oneen  aad  Chaa- 
hariaia.  Whtn  ynu  chaM  have  got  it  tn^ 
aecibnd,  you  wiU  vcmm  it  to  me.  1  baft  n 
nataof  that  case,  nor  af  any  others  rehiiiff » 
this  matter,  in  Ibe  late  i^accD'a  time,  thoogt  I 
atsoaded  Wcatnriiwtar.hall  n  litHe  more  the 
five  yi^ara  before  herdeath.  There mtwid 
for  pressing  in  the  last  reign ;  aad  I  tbiik, 
timt  sdl  the  note  of  tfant  kind  in  the  presnt 
have  bcai  anade  ciace  I  vma  en  the  kai 
Pram  the  few  notes  whush  i  .have  rehtiflf  » 
that  matter  I  find,  that  the  Court  b&tk  ai 
moled  the  writes  of  cnmrae,  aad  iridiio  tie 
Babtas  Cornns  act,  but  bath  raquised  afihw 
an  behalf  of  the  party  applying  for  it,  vm 
fivththemnritoofhiscaae:  cnd,oatbe«kr 
band,  though  proper  retama  in  point  of  f<n 
may  have  been  made,  the  Gcurt  halh  Mtgi« 
entire  credit  la  Ibem,  and  pnt  the  ptrty  o» 
plaining  to  his  remedy  by  action  for  a  faUcR* 
tarn;  bnft  faalfa  conslaiilly  entcfed  Iaio ii( 
merits  cf  the  caae  upon  nffidaviM,  vi  ati« 
discfaaiged  or  teBmnded  the  party,  «•  tk  »« 
hath  appeared. 

<«  Thk  waadane  in  Trinity  term,  in  Ik  l^ 
or  20lh  of  the  kmg,  in  the  case  of  ose  Bcf  • 
nokk  f ;  and  in  Baaler  term,  in4fae  89diof u 


•  ^  After  wcitii^^ua  letter  the  autkrkf 
up  ainttar  accoant ef  thic  4)aae,  wbiob  i  ^ 
heve  giac : 

"  Th^  King  against  White. 

»ikturAay  ocBt  after.the  cofcneof  tfaeHn 
Sriaity,  in  the  19th  year  of  iing  Georges,! 
writ  to  mi^  .Thomas  White  io  the  Tover  4 
London  or  hja^epnly,  for  Vhaasai  Ani^i^ 
Ms^rWUie,  hy  the  nameof  RiefaardV^b^ 
(for  hia  ChrialHMi  name  was  mistato  e  w 
writ^  reknva,  »  Vhat  (teynolds  fmsonnniii^ 
tO'liiaettttedy,  aa  a>pesaanampMaKdatf««>< 
to  the  act  (IftOeo.  3,  c.  10.)  thea  Ittelj  Bj| 
far  seenriting  his  mi\jesty*s  Isod  iarcam 
mariaea,  irlMoh  is  the  cause  of  his  dHcsitfi; 
end  be  briags  his  body  into  esnrt."  Tbe  » 
torn  aeenu  to  be  eaflkient  ui  pointef  hno. 

*'  Monday  nexteAer  three  weebi  of  (b«U;^r 
Trinily,  ia  the  lOt^  year  of  the  kin^,  1^^^ 
being  brought  into  court  in  the  custody  w  *t' 
chard  White,  it  is  oodered  by  oooieBt </«<*•• 
sel  on  both  sides,  that  the  name  Thomas  **  »••» 
mentioned  in  the  writ  be  made  Biebafd  Vi»^<^ 
and  it  as.  forthcr  ordered,  that  the  said  *r«titf 
retam  befiied,  and  tbaithesaid  ^^^'^ 
into  caurt  the  eaid  Itsynolda  on  ^^^*l 
next.  And  upon  reading  :the  srrefsl  a&iJ^ 
of  Thomas  4U1I,  te.  &c.  it  is  fiirdier  ort<^^' 
that  Thomas  BedeseH,  &c.&c.-(^«.o*»*^ 
nioaefi  for  pnitiag  the  act  m  ««««"*""• 
swted  in  -Iho  idlaiit>-«hflw  .cnw  »-«*^* 
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Icing,  io  the  eiie  of  one  Haroihoo  ;  and  in  the 
following  term  y  in  the  case  of  one  Worald, — all 
pressed  men ;  and  of  one  M*Nbwn  a  snpposed 
deserter,  but  in  truth  an  out- pensioner  of  Chel- 
sea ;  and  in  a  few  other  cases,  of  which  1 6nd 
no  notes.  In  some  of.  these  cases  the  parties 
complaining  were  discharged  in  court;  in 
others  they  entered  into  reoognisuinces,  with 
the  consent  of  the  counsel  for  the  crown,  to 
appear  the  next  term,  and  were  then  discharg- 
ed, the  king's  counsel  either  contenting  or  not 
opposing. 

'*  If  what  I  have  written  will  either  give  you 
light  into  the  matters  about  which  you  en- 
quired, when  I  had  the  favour  of  a  visit  from 
^ou,  or  afford  you  any  amusement,  vou  are 
heartily  welcome  to  it.    I  am,  &c.     ft.  F." 

^  <*  Excuse  some  rasures  and  afterthoughts ; 
for  transcribing  a  long  letter,  with  thick  ink, 
soft  pen,  and  hard  paper,  is  riding  twice  over  a 
deep  road  upon  a  lame  horse." 

*<  On  the  0th  of  May,  1758,  the  House  of 


why  the  said  Reynolds  should  not  be  discharged 
out  of  the  custody  of  the  said  Richard  White. 
The  affidavits  above-mentioned  were  in  behalf 
of  Reynolds,  in  order  to  shew,  that  he  w|m  not 
a  person  within  the  description  of  the  act,  and 
that  the  impressing  of  him  was  a  wicked 
scheme  of  one  Robinson,  and  founded  in  ma- 
lice. 

«'  Wednesday  next  after  three  weeks  of  the 
Holy  Trinitjr,  in  the  19th  year  of  the  king, 
Reynolds  beio^  brought  into  court  by  msjor 
White,  gives  his  own  recognizance  io  the  sum 
of  100/.  for  his  apiiearance  in  court  the  first 
day  of  uext  term,  to  answer  to  such  ihiogs  as 
shall  be  objected  against  him  ;  and  thereupon 
it  is  ordered,  that  he  be  discharged  out  of  the 
custody  of  roiyor  White.  On  shewing  cause, 
the  above-mentioned  affidavits  were  read -on 
the  part  of  Reynolds ;  and  on  the  part  of  the 
commissioners,  their  own  affidavit,  and  the 
affidavits  of  Robinson  and  some  others,  were 
read  in  support  of  what  the  commissioners  had 
done  in  the  affair ;  and  the  Court,  upon  cousi.** 
deration  of  the  affidavits  on  eitlier  side^  made 
the  last  rule :  and  upon  the  first  day  of  the 
next  term  Reynolds  appeared,  and  his  recogni- 
sance was  discharged,  no  opfiosition  bejng  &en 
made  on  the  part  of  the  crown  or  of  the  com- 
/nissioners. 

<*  f  waa  favoured  by  my  brother  Bathurat 
with  copies  of  the  rules,  writ,  and  return,  and 
pf  the  affidavits  filed  in  the  office. . 

**  I  have  an  imperfect  note  of  this  case. 
Affidavits  were  read  on  both  sides:  and  the 
Court  said,  that  although  it  is  not  usual  to 
enter  into  the  truth  of  facts  set  forth  in  the  re- 
turn to  a  Habeas  Corpus,  yet  in  this  case,  as 
the  party  suing  the  writ  bath  no  other  remedy, 
it  may  be  done  i  and  that  if  Reynolds  is  not 
within  the  description  of  the  act,  the  commis- 
sioners have  no  sort  of  jurisdiction  pver  him : 
the  whole  proceeding  is  a  mere  oullityi  as 
C^ram  non  judici,** 
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Lords,  on  the  second  reading  of  the  bill  front 
the  Commons,  entitled,  An  Act  for  giving  a 
more  apeedv  remedy  to  the  subject  upon  the 
writ  of  Habeas  Corpus,  ordered  the  judges  to 
attend  the  House,  to  deliver  their  opiniona 
teriatim^  with  their  reasons,  upon  ten  questions, 
which  may  be  seen  in  the  Journal  of  the  Housa 
of  Lords.of  that  day.  On  the  Sdth,  S6th,  and 
39th  days  of  May,  many  of  the  judges  delivered 
their  Oftinions  on  the  questions  proposed  to 
them  by  the  Lords ;  and  on  the  Sd  of  «luQe« 
after  long  ddiaie,  the  bill  was  rejected  by  the 
Lords,  who  then  ordered  the  judges  to  prepare 
a  bill  to  extend  the  power  of  granting  writs  of 
Habeas  Corpus  ad  Subjiciendum  in  vacation** 
time^  in  caaea  not  within  the  statute  31  Car.  9, 
c.  3,  Io  ill  the  judges  of  his  majesty's  courts  aft 
Westminster,  and  to  jirovide  for  the  issuing  of 
process  in  vacation-time  to  compel  obedimca 
to  such  writs ;  and  in  preparing  such  bill  to 
take  into  consideration,  wbetiier  in  any  and 
what  oases  it  may  be  proper  to  make  provi^iooi 
that  the  truth  of  the  facts  contained  in  the  re- 
turn to  a  writ  of  Habeas  Corpus  may  be  con** 
troverted  by  affidavits  or  trarerse4  and,  so  far  as 
it  should  appear  to  be  proper,  to  insert  clauses 
for  that  purpose,  and  to  \t!y  such  bill  before  the^ 
House  in  the  b^inning  of  the  next  session  ot' 
parliament.* 

•<  About  this  time,  May  15, 1758,  lady  Fostef 
died  after  a  long  illness ;  and  by  this  event  Mr« 
Justice  Foster  was  prevented  from  attending 
the  House.  However,  on  the  S4th  of  that 
month,  he  wrote  to  chief  baron  Parker  an  ex« 
cellent  letter,,  of  which  he  hath  preserved  a 
copy  in  his  own- handwriting : 

"  My  Lord  ;  3iay  44,  1758. 

*'  When  we  met  at  lord  chief  justice  Willes^i 
house,  1  had  the  satisfaction  to  find,  that  yua 
and  I  do  not  differ  in  opinion  upon  any  of  the 
questions  proposed  tQ  us  bv  their  lurdships,  ex- 
cept the  tenth.  •  Upon  that  question,  wbicb 
your  lordship  sees  is  proposed  in  the  strongest 
and  most  striking  terms,t  we  did  then  seem  ta 
difier. 

*  "  See  the  Lords'  Journals,  $9,  p.  319« 
39«.  331.  337—341.  844—347.  349.  S52« 
353. 

t  "  That  queation  is  in  the  following  words i 
"  Whether  in  all  cases  whatsoever  the  judgea 
are  so  bound  by  the  facts  s^t  forth  in  the  re<F 
turn  to  the  writ  of  Habeas  Corpus,  that  the/ 
cannot  discharge  the  person  brought  up  befora 
them,  although  it  should  appear  most  mani«- 
festly  to  the  judges^  by  the  clearest  and  moat 
undoubted  proof,  tha<  such  return  is  false  ia 
fact,  and  that  the  person  so  brought  up  is  re* 
strained  of  his  liberty  by  the  most  un warrant* 
ble  meansi  and  in  direct  violation  of  law  and 
justice?" 

♦«  JUr.  Justice  l^oster  hath  written  io  the  mar- 
gin $  ''God  forbid  that  the^. should.'*  B»^ 
how  is  this  question  answered  by  some  of  the 
judges  t  Chief-baron  barker's  answer  w  thus « 
•»  That  io  DO  caaes  whaUoever  the  judges  »*• 
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"  I  agrM  wkh  your'iorddiip  in  Um  (nih  of 
«be  general  daetriM,  that  a  rettirn  la  •  writ  «f 
Babeaa  Corpua  is  eobchMive  is  paint  afiaiA. 
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•0  bound  by  the  facte  set  forth  id  the  retara  to 
the  writ  of  Habeas  Corpas,  that  tbey  caaBOt 
discharge  the  persea  brought  vp  berate  them, 
if  it  sboald  appear  most  maiiifcstly  tothe  jadges, 
hy  the  dearest  and  most  uodontfled  proof,  that 
•uch  return  is  false  m  fact,  and  that  the  peraoD 
no  brought  up  is  restrained  of  his  iiberty  by  the 
most  unwarrantable  means,  and  in  direct  viola- 
tion of  law  and  justice ;  but  bv  the  claarest  and 
nost  undoubted  proof  he  undevstandsibe  ver- 
<dict  of  a  jury,  or  judgment  on  demnrrar  or 
mherwise,  in  an  action  for  a  false  return ;  and 
In  case  llie  facts  retnrned  to  a  writ  of  Rabeaa 
Corpus  6hew  a  sufficient  gronnd  in  point  ef 
law  for  such  restraint,  he  is  of  opinion,  that  the 
•ouurt  or  judge,  i»efore  whom  such  writ  is  re- 
turnable, csnaot  try  the  facts  contained  in  such 
return  Uy  affidavits."      In  nearly  the  same 
manner  the  question  is  answered  fy  Mr.  Jus- 
tice Denison,  Mr.  Baron  Smythe,  Mr.  Baron 
sAdams,  and  Mr.  Justice  Wilmot.    If  the  opi- 
nion of  these  judges  he  agreeable  to  law,  the 
greatest  injury ,'as  Mr.  Justice  Foster  obsenres, 
nay  be  done  to  a  roan  witbonl  a  possibility  of 
Tedress.    Goldswain's  case,  which  is  reported 
in  8  Blaakstone's  Reports,  1207--121I,  and 
trhich  came  before  the  oeart  of  Common  Pleas, 
(p«  Grsy,  Gould,  Blaokstone,  and   Naies,) 
Pisch.  f  nd  Trin.  18  <Seo.  3»  1778,  now  de- 
•erves  the  greatest  attention.     He  was  ille- 
gally presaed  into  the  sea-senrice,  and  Mr.  Jus- 
tice Gould  saidr— "I  do  not  conoeiTe,  that' 
cither  the  court  or  the  party  are  concluded  by 
the  return  of  a  Habeas  Corpus,  but  he  may 
plead  to  it  any  special  matter  necessary  to  re- 
•gain  his  liberty.     St.  John's  case,  5  Rep.  71, 
^as  a  case  of  this  kind.    One  Gardener  was 
•convicted  and  imprisoned  for  carrying  a  band- 
gfun,  and  this  cause  being  returned  on  Habeas 
Corpus,  he  pleaded  tb  it,  that  he  was  a  sheriff's 
officer,  and  as  such  eolitled  to  carry  a  hand- 
gun ;  which  plea  being  confessed,  he  was  dis- 
charged.   It  issatd  in  the  Queen  and  Bnrnsby, 
Lid.  Kym.  900.  Salk.  181,  that  the  record  of 
At.  John's  case  cannot  be  found  %  owing  per- 
haps to  a  mistake  of  the  year,  which  is  in  Coke 
^  Eliz.  whereas  in  Cro.  Eliz.  Wl,  it  is  re- 
•|iorted  nnder  the  name  of  Gardener's  ^;a8e  in 
43  £li£.  and  there  is  a  copy  of  the  reconi  in 
Tremraine  354,  which  is  said  to  be  P.  43  Eliz. 
tot.  49."    The  learned  reporter  adds»— «'The 
Court  declared  they  could  not  wilfolly  ahcit 
^bcir^es  against  such  facto  us  appeared  on 
the  amdaTils,  but  which  were  not  noticed  on 
the  return.     They  were  inclined  to  think  it 
their  duty  immediately  to  discharge  the  party, 
•and  should  therefore  in  some  measure  do  it ; 
)»ut  still  with  a  reser? e  to  any  question  of  law, 
^which  the  Admiralty  meant  seriously  to  argue, 
^ey  therefore  discharged  Goidswain  on  bis 
own  recognizance  of  9QL  to  appear  in  court 
the  second  day  of  the  next,  being  Trinity,  term  ; 
Md  i»  the  wean  tioH  NOommeiMled  It  to  the 


it,  and  Iheinjiised  party  b  drives  to  bbs 
Thia,  1  admit,  is  tihe  general  mie ;  bat  I 
that  it  is  BOt  umeeffosNy  trae.    Canes  may  be 
put  which  are  cBoaptions  to  it ;  and  eaeei^ions 
do  not,  as  your  kvdship  weN  knows,  dcatioy, 
but  rallMr  estaUishi  a  general  role.    The  case 
of  persons  pressed  into  the  service  is,  1  eoo- 
«eiiie,  one  of  them,  for  this  fdsin  reason,  thai  if 
the  party  eannet  controvert  ibe  troth  of  the 
foctaset  forth  in  the  reKim,  be  ia  oboololelT 
without  remedy. .   An  inadequate    inelfeciuB 
remod  V  is  no  remedy  ;  it  is  a  rope  thrown  ma 
to  a  drowning  man,  which  cannot  reach  him, 
or  will  not  bear  hie  weight.     It  is  the  ofering 
of  baoUeB  to  tlie  children  of  one's  family,  when 
they  are  crying  for  bread,     la  conraioa  casei, 
in  erery  case  where  the  general  rale  la  \tid 
down,  the  injured  psrty  most  wait  wi&b  f^ 
tience  till  he  can  falsify  the  return  in  a  pr<pg 
action.     This,  it  must  be  confeaaed,  ia  a  grcsl 
misfortune ;  but^  till  the  day  of  his  deliverance 
comes,  be  contimies  at  home  in  the  custody  af 
the  law,  aud  under  its  protection.    This,  your 
lordship  knows,  is  not  the  case  of  a    men 
pressed  into  the  service  by  land  or  aea,  aoppae- 
ing  him  to  be  no  object  of  the  law.  *  He  ii 
taken  from  the  Exchange,  or  from  behind  hii 
counter,  no  matter  whence,  and  thenoe  to  the 
Savoy,  or  aboard  a  tender ;  and  if  fats  fiiea^ 
happen  to  have  time  enough  to  procure  a  Ha- 
beas Corpus,  a  sufficient  return  to  the  writ  a 
immediately  made,  (there are  precedents  cdoi^ 
in  the  crown-office,  and  they  are  aoon  copied) 
and  the  man  is  sent  away,  in  doe  form  of  lav, 
to  take  bis  chance,  for  some  years  perhaps, 
amidst  the  perils  of  the  sea,  and  the  dtsastcri 
of  war.     Btit  it  is  said,  that  he  is  not  witlMHrt 
a  remedy.    What  remedy  ?   An  action  agamit 
a  man  perhaps  not  worth*  a  groat      But  bov 
responsible  soever  the  officer  may  be,  what  sa» 
tisfaetion  in  damages  is  equal  to  the  injury  f 
or,  if  that  were  posnble  to  be  had,  what  be- 
comes of  the  action,  if  the  plaintiff  ahoold  bs 
knocbed  on  the  head  In  the  service  f   Why, 
truly,  moritur  cum  penoni.   In  short,  be  bath, 
in  this  view  of  the  case,  no  remedv,  unleas  yon 
give  him  what  1  call  the  specinc  remedy,  a 
right  to  controvert  the  truth  of  the  retom  be* 
fore  it  is  too  late. 

**  ki  the  case  of  the  Sing  and  White,  which 
was  mentioned  at  our  last  meeting,  the  Court 


counoel  for  the  Admiralty  to  consider,  whether 
they  would  amend  their  retunt :  in  default  of 
which  the  Court  would  consider  whether  to 
^uash  it  for  insufficiency,  or  admit  Gotdswaie 
to  plead  to  it  according  to  the  precedent  dted 
by  Gonld,  justice ;  or  to  take  it  up  in  a  more 
airaimary  way,  by  taking  pro  confesMo  the  mat- 
ters stated  in  the  original  affidavits.  And  now 
on  the  second  day  of  this  term,  being  the  90tk 
of  June,  Goidswain  appeared  on  his  recogni- 
zance, and  was  finallv  discbarged,  by  consent 
of  Davy,  counsel  for  the  board  of  Admiraltjf  .* 
*  «•  See  Qokbwabi's  case,  dttd  ia  Iha  pr6 
ceding  aota. 
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eottMderBdUMBatlorktiiUKgfat,  m4  io  tkm 
cod  the  maa  was  discharged  upon  raadivgaffi< 
davits  OD  bolli  sides.  Tbe  bke  iMtb  sM 
doae  is  aiber  cases  of  like  oamre.  It 
Ml  with  ne,  whal  bmHisA  the  Gsttrt  took  to 
coBM  at  the  menls  of  tbo  ^aestioo  io  poiol  of 
iact.  The  priociplo  which  they  weal  iipoii  is 
what  I  rely  oo:  and  the  priociple^ as  I  take  it, 
was,  thai  though  ia  eoaanoB  cases  the  retara 
is  coBchisiire  ia  point  oC  fact*  ^et  these  spcrial 
cases,  as  they  coiBo  nol  within  the  general 
feasoo  of  the  law,  are  not  within  the  general 
iMle.  The  pnrtiea  are  withont  rensedy,  if  they 
are  nsl  to  contniTert  the  tvnth  of  the  reiom 
ai  a  samniaffy  way  %  and  tlMieteo  tlwy  shaU 
doit 

**  You  nay  be  snrpriseA  to  receive  so  loog  a 
letter  from  me  at  tins  tine  \  hot,  to  confess  n 
■erioos  trath,  wliilo  I  an  thinking  of  these  in* 
diflersnt  matters,  1  feel  thai  my  mind  is  em- 
ptoysd  open  somethiag  whick  dolh  not  give 
nepsio.    Iam,&c.  M.  F.»' 

*'To  this  letter  the  Chief  Baron,  Blay  87, 
1758,  returned  the  fbllowiog answer: 

"Good  Brother; 

"  1  am  fiifowned  witk  year  ktIcK,  and  am 
▼ery  sovry  for  your  late  grcai  lorn.  As  yon 
n^ree  to  tbo  g^ieml  principle,  thai  the  return 
of  a  Halma  Corpus  cannot  be  contradicted  in 
that  prooeediag,  so  I  naost  confem,  that  your 
Toasons  are  very  strong  to  show  the  picsent  to 
he  an  inadennatn  remedy ;  hoi  I  am  afraid, 
that  the  parUameni  only  can  apply  a  quicker 
nnd  more  effcntoal  reuMoy.  As  to  the  case  of 
the  Kiag  and  White,  and  aeseral  subsequent 
cases,  i  entirely  approre  them,  bni  consider 
them  as  ooUatenI  prooeedmffs,  founded  on  the 
general  power  of  the  oourt  of  King's-bench,  to 
correct  tbo  acts  or  misdeoManonra  of  all  iaie* 
rior  jutisdietiona  to  the  opprCMion  of  the  sob- 
ject.  Wo  hare  gone  as  far  in  delivering  our 
opiBk)ns  as  my  brother  8m]fthe,  and  are  to 
yrscoed  on  Tuesday,  so  that  it  most  be  left  to 
your  own  discretion,  whether  you  will  give 
your  opinion  or  not;  but  if  you  should  net 
eboosc  to  appear,  I  have  taken  care  that  my 
lord-keeper  shall  OKCuse  your  abaenco  to  tho 
Lords. 

*<  1  am,  witk  true  respect.  Sir,  year 
obliged  bfother,  and  obedient  servant, 

««T.PA«KBn." 

«« Bidjotd'tm,  May  S7, 1758." 

*<  While  this  business  was  depending  in  the 
House  of  Commons,  Mr.  Justice  Wilmot  wrote 
to  Sir.  Justice  Foster  the  following  letter: 

'•  Ormm^trut^  April  9, 17M. 

«<  Dear  Brdher ; 

*<  I  herewith  send  von  a  State  and  some  Rca- 

■ana,  which  lord  Mansfield,  and  I  have  put 

together,  to  eiplain  andl  support  tho  Conn's 

proeeedmgs  upon  tlio  present  act. 
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of  wkat  w«  w«re  all  of  oproion  to  do ;  and  I 
own,  that  I  am  still  stroof^y  of  the  same  opU 
aion.  If  jott  should  think,  that,  sopimsiogthn 
construction  of  ibeaet  wrong,  yet  what  we  did 
woo  ri|^t,.tliat  may  pioporly  be  added,  and  iO 
an  anr«nettl« /^liori. 

•'  You  vecdicGt  that  this  happened  but  just 
bsfopo  Hilary  term.  The  parhament  ^as  si^ 
ting,  sod  in  the  new  bill  miy^\A  have  laid  down 
what  rufe  they  pleased  before  the  vscation. 

**I  am,  dear  brother,  your  moat  foithfol 
ftiood,  and  moat  obliged  bomble  servant, 

««  Bahduv  WiUKor.'' 

**  Mr.  Justice  Footer  the  oeit  dsv  retomedi 
an  answer  to  Mr.  Justice  WUmot,  which,  as  X 
am  informed  by  bis  son,  John  Wilmot,  esf« 
one  of  the  masters  of  tbe  court  of  Chancery,  is 
not  found  among  his  papers,  f  give  it  from  n 
copy  in  my  possessmn  io  tbe  author's  hand* 
writing: 

«« I>esr  Brother  ;  ApH/ 10, 175& 

"*  Lord  Mansfield  did  me  the  favour  of  a  visit 
on  Biduiday,  and  toM  mo  of  the  paper  which  i 
mceinnd  Aum  you  ycoterday,  and  now  retunu 
He  lold  me,  that  it  wasint«Hlod  ana  jiistifica* 
tion  of  tbn  rule  which  we  made  in  Hilary* 
terns- was- twelve*  month :  but  io  what  oaanner 
it  is  to  be  made  use  of,  1  know  not. 

'<  H  will  nudoubtsdiT  be  a  full  justification  of 
that  measure,  if  it  be  known,  that  even  a.  mn* 
jority  of  tho  judges  have  put  the  construction 
On  the  ad  which  you  ooolsnd  for.  They,  if 
they  are  well  founded^  need  no  better  jnstificn^ 
tmn ;  and  the  judge  who  difieiud  dosirso  nn 
better  than  to  say,  ttiai  he  came  into  tho  men* 
sure,  as  the  only  ezpedieni,  which;  all  thing* 
considered,  ofiered  to  lei  the'sulgeci  into  n 
proper  defence  against  the  abait  of  the  poweii 
giveU  by  the  act. 

*<  1  have  made  some  maiks  with  mj  pendl 
on  your  paper,  which  I  wiU  now  explain, 

«'  P.  1.*  The  first  coulideration  was,  who* 
ther  n  writ  of  Habeas  Corpus  might  issue  ki 
tho  vacation  in  caasa  noi  within  the  Habeas 
Corpus  act,  and  tbe  passsgus  in  Coke  and  Haln 
were  mentioned  •  imt  that  BMtter,  upon  tarttiep 
enquiry,  is  now  put  out  of  doubt.  I  indeed, 
outofpofodefercnoetnwhal  I  tooktobeth# 
opinion  of  the  minority,  have  dscfinsd  gvantiuf 
the  writ  in  tbe  vacafion,  hntsomly  snmnsim^ 
own  judgsMui^  I  am  mforawd,  ttiai  wtitn 
hove  issiittd  in  tho  vacation  since  thnltioM. 


Wedosuru  thai  yon  wUl  be  so  good,  as 

■oon  as  posHUe,  Io  fook  then  over,  aa!d  to  cor* 

leci  them  aa  yon  think  pmper,  and  to  ndd 

bU)  jon  in  npporl 


\ 


"  P.  «.•!  +  p.  3.«  p.  a*  In 
nnd  perhaps  in  same  others,  which  I  have  noi 
mnrfced,  youspeak  of  the  judges  in  pneraii 
yon  aboiud  confine  yourself  Io  the  migor  paiif 
which,  1  suppoae,  io  tbo  case* 

•<  P.  af    Here  all  the  judges  ooncmred. 

<«P.  9.*    Tho  words  stniek  out  should  be 
insertod:  and  you  will  bo  pkasod  to  < 
whether  this  role,  and  that  which  we  g 
upon  it,  do  not  go  on  a  supposition,  that  tbn 
adjudieatMn  of  the  c 

who  are  the  real  objects 
with  rogard  In  tbo  p< 


e  commissiooevs  is  not  final  in 


finlnttls  snd  purposes.    With  regard  to  t 

'    u  of  the  law  it  is  final « 
I  pcnois  to  whose  cna* 
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tody  pressed  men  are  delivered  till  they  can  be 
otherwise  disposed  of^  and  likewise  to  the  offi- 
cers who  receive  them  and  treat  them  as  soU 
diers  enlisted,  it  is  a  fall  indemoity  for  what 
they  do  under  the  authority  of  the  conamis- 
sioners.  This  construction  the  act  will  bear, 
and  the  strongs  wording  of  it,  which  you  have 
▼ery  properly  pointed  out,  plainly  leads  to  it, 
and,  I  think  too,  is  sufficiently  satisfied  by  it: 
but  that  the  adjudication  of  the  commissioners 
^should  be  conclusive  to  the  parties,  whether 
objects  of  the  law  or  not,  1  can  never  admit. 
You  argue  from  the  intention  of  the  act.  1 
)cnow  no  better  rule  of  construction  than  at- 
teudinff  to  the  intention  of  the  legislature.  Be 
pleased  to  try  your  leading  principle  by  this 
l-ule.  Was  it  the  intention  of  the  legislature  to 
repeal  AJlagna  Charta ;  to  put  every  man  in  the 
Isingdom  into  the  power  of  two  or  three  com- 
inissioners  met  over  their  liquor  at  an  ale-house 
or  a  tavern  ;  to  send  the  best  man  among  us 
food  for  powder  to  North  America  ?  This,  I  am 
Bure,  was  not  their  intention ;  and  yet,  if  the 
adjudication  of  the  commissioners  be  conclusive 
to  the  party,  and  a  proper  return  be  made  to 
the  writ,  this  may  be  the  consequence. 

*'  P.  9.*  1  no  not  recollect  this  circum- 
stance. I  did  not  sufficiently  attend  to  all 
VhlSh  passed  that  day. 

<«  I  have  spoken  my  mind  freely  to  you.  I 
have,  von  know,  spoken  to  the  same  effect 
more  than  once  on  the  bench  ;  and  I  have  seen 
no  reason  to  alter  m^  opinion.  I  hope  that  J 
shall  have  no  occasion  to  say  any  thing  more 
on  the  subject  in  public :  for  at  a  time  when 
the  world  js  full  of  jealousy,. and  running  mad 
after  popularity,  one  would  not  with  to  see 
^|udges  divided  on  points,  where  the  lit»erty  of 
Ibe  subject  is  so  nearly  concerned.    I  am,  6^o. 

•«M.  F.'» 

*<  Whether  the  paper  mentioned  in  these  let- 
ieis  be  now  in  existence  or  not,  I  am  unable  to 
say.  On  a  view  of  the  facta  and  reasons  here 
brought  together,  it  is  natural  to  wish,  that  the 
bill,  which  the  judges  drew  *  with  great  care 

I-     '■   I    '■■   .  I ,        ,  t       .1     ,      ,      • 

.  *  <*  Itis  in  the  following  words :  **  Whereas 
the  writ  of  Habeas  Corpus  ad  Subjiciendum 
liath  been  found  by  experience  to  be  the  most 
axpeditioos  ai»d  emectual  method  of  restoring 
any  person  to  his  liberty  who  hath  been  nn- 
justly  deprived  thereof;  and  whereas  extending 
the  remedy  of  such  writ,  and  enforcing  obedi- 
ence thereunto,  and  preventing  delays  in  the 
execution  thereof,  and  ascertaining  the  proceed*- 
ibgs  thereupon,  will  be  greatly  beneficial  to  the 
pubject :  Be  it  therefore  enacted  by  the  king's 
most  excellent  majesty,  by  and  wiili  the  advice 
and  consent  of  the  Lonls  spiritual  and  temporal 
anil  Commons,  in  this  present  parliament  as- 
seaibied,  and  by  the  authority  of  the  same, 
tliat  where  any  |>emon  shall  be  confined  or  re* 
strainal  of  his  or  her  liberty,  otherwise  than  for 
some  criminal  or  supposeil  criminal  matter,  it 
Hhair  and  may  be  lawful  for  the  lord  chancellor, 
|ar4  k^fetf  lords  .90ii)iiuasioiiem  9f  tha  great 
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and  attention  by  order  of  the  Honse  of  lioeds, 
had  been  brought  into  the  House,  and  passed 
into  a  law ;  for  although  Mr.  Jostice  Black- 
stone  in  his  invaluable  Commeataries  on  tke 
Lawsof  England  (book  3,  e.  8.)  asserts,  **TiMt 


seal  for  the  time  being,^or  any  ooe  of  tbem,  or 
any  one  of  his  majesty's  justices  of  the  one 
bench  or  the  other,  or  the  barons  of  the  Excbe* 
quer  of  the  decree  of  the  coif,  and  tbey  are 
hereby  required  upon  complaint  made  to  thcai 
by  or  on  the  behalf  of  the  person  so  eoofiaed 
or  restrained,  if  it  shall  appear  bj  affidavit  er 
affirmation  (in  cases  where  by  law  an  affinna- 
tion  is.  allowed)  that  there  is  a  probable  sad 
reasonable  ground  for  such  complaint,  to  awaid 
in  vacation-time  a  writ  of  Habeas  Corpus  ad 
Subjidendnm,  under  the  seal  of  ancb  oooit 
whereof  he  shall  then  be  one  of  the  judges,  is 
bo  directed  to  the  person  or  persona  in  whose 
custody  or  power  the  part?  so  confined  or  r»- 
strained  shall  be,  returnable  tsmeilMl^  befers 
the  person  so  awarding  the  same,  or  before  any 
other  judge  of  the  court  under  the  seal  of 
which  the'sai4  writ  issued. 

*(  And  be  it  farther  enacted  by  the  antbority 
aforesaid,  that  if  the  person  or  persons  to  whom 
any  writ  of  Habeas  Corpus  shall  be  directed  is 
pursuance  of  this  set,  upon  service  of  such  wik, 
either  by  the  actual  delivery  thereof  to  ban, 
her,  or  them,  or  by  leaving  the  saone  at  tbs 
place  where  the  party  ahall  be  confined  or  re- 
strained with  any  servant  or  agent  of  tbe  per- 
son or  persons  so  confining  or  restraining^,  sbal 
wilfully  neglect  or  refuse  to  make  a  relnm  sr 
pay  oliedience  thereto,  he  or  she  shall  he  deem- 
ed guilty  of  a  contempt  of  the  court  voder  the 
seid  whereof  each  writ  shall  issue :  >and  it  shall 
and  may  be  lawful  to  and  for  the  said  had 
chancellor,  lord  keeper,  lord  commiasiooer,  jus- 
tice, or  baron,  before  whom  soch  writ  shall  be 
returnable,  upon  proof  made  of  soch  service, 
to  award  in  the  vacation -time  process  of  eaa- 
tempt  under  the  seal  of  such  court  a^ainsl  the 
person  or  persons  guilty  of  such  oontctnpt,  re* 
tnrnable  before  himself  in  the  vacation-tinie, 
who  shall  proceed  thereon  as  to  law  and  jostice 
shall  appertain. 

«*  Provided,  that  if  such  writ  shall  be  award* 
ed  so  late  in  the  vacation  by  any  one  of  tbe 
said  justices  or  barons,  that  in  his  opinion  obe- 
'dience  thereto  cannot  be  cimveniently  paid  dnrw 
ing  such  vacation,  the  same  shall  and  may  at 
his  discretion  be  made  returnable  in  bis  ma- 
jest  v's  court  of  King's- bench  at  a  day  oenain 
in  the  next  term :  and  the  said  court  shall  and 
may  proceed  thereupon,  and  award  process  of 
contempt  in  case  of  disobedienoe  thereto,  in 
like  manner  as  if  such  writ  bad  been  originally 
awarded  by  the  said  court. 

*<  Provided  also,  that  if  such  writ  shall  be 
awarded  by  the  court  of  Kiog's-beoeh  in  tern, 
but  so  late,  that  in  the  judgment  of  tbe  sai4 
court  obedience  thereto  cannot  be  conveniently 
paid  during  such  term,  the  same  shall  and  may, 
at  the  discretion  of  the  said  court,  he  made  ret 
tttii|i\Ue  at  a  d|y  certain  in  tha  then  aestvt* 
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the  reHvedy  w  now  complete  Ibr  removioijr  the 
injury  of  unjost  and  illegal  coD6nemeDt,'*  yet 
it  is  manifest  from  the  observations  of  Mr. 
Justice  Foeter,  and  from  the  bill  drawn  by  the 

cation  before  any  judge  of  the  same  court,  who 
shall  and  may  proceed  thereupon,  in  such  man- 
ner as  by  this  act  is  directed  concerning  writs 
issuing  in  and  made  returnable  during  the  va- 
cation. 

"  And  be  it  farther  enacted  by  the  authority 
aforesaid,  that  in  all  cases  provided  for  by  this 
act,  although  the  return  to  any  writ  of  Habeas 
Corpus  shall  be  good  and  sufficient  in  law,  the 
said  lord  chancellor,  lord  keeper,  lord  commis- 
sioner, justice,  or  baron,  before  whom  such 
writ  shall  be  returnable,  shall,  as  soon  as  con- 
veniently m$y  be,  proceed  to  examine  into  the 
truth  of  the  racts  set  forth  in  such  returh,  and 
into  the  cause  of  such  confinement  or  restraint, 
by  affidavit,  or  by  affirmation  (in  cases  where 
an  affirmation  is  allowed  by  law)  and  shall  'do 
therein  as  to  justice  shall  appertain.  And  if 
such  writ  shall  be  returned  before  any  one  of 
the  said  justices  or  barons,  and  it  shall  appear 
doubtful  to  him  on  such  examination,  whether 
the  material  facts  set  forth  in  the  said  return, 
or  any  of  them,  be  true  or  not,  in  such  case  it 
shall  and  may  be  lawful  for  such  justice  or 
baron  to  let  to  bail  the  said  person  so  confined 
or  restrained,  npon  his  or  her  entering  into  a 
recognizance  with  one  or  more  sureties,  or  in 
case  of  infancy  or  coverture  upon  security  by 
recognizance  iu  a  reasonable  snpa,  to  appear  in 
the  court  of  King's-bench,  upon  a  day  certain 
in  the  term  following,  and  so  froni  da^  to  dav 
as  the  court  shall  reqnire,  and  to  abide  such 
order  as  the  court  shall  make  in  and  concern- 
ing the  premises ;  and  such  justice  or  baron 
shall  transmit  into  the  same  court  the  said  writ 
and  return,  together  with  the  said  recognizance, 
affidavits,  and  affirmations;  and  thereupon  the 
said  court  shall  proceed,  order,  and  determine, 
touching  the  discharging,  bailing,  or  remand- 
ing the  party,  as  to  justice  shall  appertain, 
either  in  a  summary  way  by  affidavit  or  affir- 
mation, or  by  directing  one  or  more  issues  for 
the  trial  of  the  facts  set  forth  in  such  return, 
or  any  of  them,  whereupon  such  proceedings 
shall  be  had  as  in  other  cases  of  issues  directed 
t>y  that  court. 

'•  And  be  it  larther  enacted  by  the  authority 
aforesaid,  that  the  like  proceeding  shall  be  had 
in  the  same  court  for  controverting  the  truth 
of  the  return  to  all  writs  of  Habeas  Corpus 
awarded  for  or  on  behalf  of  any  person  confined 
or  restrained  of  his  or  her  liberty,  otherwise 
ilian  for  some  criminal  or  supposed  criminal 
ooatter,  by  affidavit,  affirmation,  or  otherwise, 
although  such  writ  shall  be  awarded  by  the 
laid  court,  or  be  returnable  therein. 

**  And  be  it  farther  enacted  by  the  antbority 
iforcMid,  that  it  abidl  and  may  be  lawful  for 


judges,  that  this  assertion  is  not  well  founded, 
and  that  iarther  relief  in  some  cases  is  desirable. 
Thcae  letters,  and  the  answers  of  Mr.  Justice 
Denison  and  Mr.  Justice  Wilmot  to  the  tenth 
<|uestion  proposed  by  the  House  of  Lords  to  the 
judges,  with  the  other  evidence  above-adduced, 
seem  to  prove,  contrary  to  the  assertions  in  4 
Burrow,  2895  and  8583,  that  on  this  occasion 
there  was  &  final  differenoe  of  opinion  in  the 
court  of  King's-bench." 


the  court  or  judge  proceeding  on  any  writ  of 
Habeas  Corpus  ad  Subjiciendum  awarded  in 
cases  of  confinement,  not  for  a  criminal  or  sup- 
posed criminal  matter,  to  make  such  order  in 
regard  to  the  payment  of  the  charges  and  ex- 
pences  of  bringing  up  the  party  so  confined  or 
restrained,  and  for  carrying  him  or  her  back  to- 
his  or  her  place  of  confinement  in  case  of  re-  ' 
mending,  as  to  such  court  or  judge  shall  upon 
examination  thereof  seem  meet ;  and  for  non- 
payment thereof  to  award  process  of  contempt, 
whereupon  such  proceedings  shall  be  had  as  in 
other  cases  of  contempt  for  non-payment  of 
costs. 

"  And  be  it  declared  and  enacted  by  the  au- 
thority aforesaid,  that  an  Habeas  Corpus,  ac- 
cording to  the  true  intent  and  meaning  of  this 
act,  may  be  directed  and  run  into  any  county 

Ralatine,  the  cinque  ports,  or  any  other  priri- 
}geA  places  within  that  part  of  Great  firitain 
called  England,  dominion  of  Wales,  and  town 
of  Berwick-upon-Tweed,  and  the  isles  of  Jer- 
sey, Guernsey,  and  Man  ;  and  also  into  any 
port,  harbour,  road,  ci^k,  or  bay,  upon  the 
coast  of  England  or  Wales,  although  the  samu 
should  lie  out  of  the  body  of  any  county,  any 
law  or  usage  to  the  contrary  in  any  wise  not- 
withstanding. 

*'  Provided  always,  that  nothing  in  this  act 
contained  shall  extend  to  discbarge  out  lif  pri- 
son any  person  charged  in  debt  or  other  actioui 
or  with  process  in  any  civil  suit 

"  Ana  ^  it  farther  enacted  by  the  authority 
aforesaid,  that  the  several  provisions  made  by 
this  act  touching  the  making  writs  of  Habeaa 
Corpus  issuing  in  time  of  vacation  returnable 
in  the  court  of  King'e-bench,  or  for  making 
such  writs  awarded  in  term* time  returnable  in 
the  vacation,  as  the  cases  may  respectively 
happen  ;  and  also  for  awarding  process  of  con- 
tempt in  the  time  of* vacation  against  the  per* 
son  or  persons  neglecting  or  refusing  to  make 
return  of  such  writs,  or  to  pay  obedience  there- 
to, shall  extend  to  all  writs  of  Habeas  Corpus 
awarded  iu  pursuance  of  a  certain  act  paned 
in  the  31st  year  of  king  Charles  the  second, 
intituled.  An  Act  for  th6  better  securing  the 
liberty  of  the  subject,  and  for  prevention  of  im- 
prisonment beyond  the  seas ;  in  as  ample  and 
neneficial  a  manner  as  if  such  writs  and  tb« 
said  cases  arising  thereon  had  been  herein  b«* 
fore  specially  named  and  provided  for,'^ 
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Caie  of  the  Isi^AKD  of  Gbbvaoa, 
pp.  239,  ei  Hq. 

Edwurdt  (Hist  of  the  Weti  IndMt*  Uok  S, 
«bap.  1)  gi?«s  ao  historical  aoooaat  of  tbo  dut v 
^  (onr  and  one  baif  ia  the  hvndrad  which 
gave  rise  to  this  case :  and  be  observei  that  the 
clause  io  the  Act  of  Assembly  of  Barbadoes, 
(see  p.  951)  which  exempla  the  laada  called 
the  ten  thousaod  acres,  aod  also  tbtft  which  all- 
folates  for  the  bttildiog  a  sessioa  house  and  a 
prisoo,  and  providing  for  all  other  public 
charges  iacambcnt  on  the  govemroent  uoi  of 
ibe  money  to  be  raised  by  the  act,  have  been 
«|uaUj^  disregarded  by  the  .crown.  The  for- 
mer or  those  clauses  is  not  set  forth  io  the  re- 
port of  Campbell  t.  Hall.  Edwards  exhibits  it 
as  follows! 

*'  Provided  neverthefess,  that  neither  this 
met,  nor  any  thing  therein  contained,  shall  ex- 
lend  or  be  construed  to  bar  his  majesty,  or  his 
eaid  excellency,  from  his  or  their  right  to  any 
land  granted,  or  any  incroacbments  made  upon 
the  sea,  since  the  year  one  tliousand  six  bun* 
dred  and  fifty,  or  to  any  lands  commonly  called 
or  known  by  the  name  of  the  ten  thousand 
acres,  the  merchants  land,  granted  by  the  lata 
earl  of  Carlisle,  or  his  lather,  unto  Manoaduke 
Rawden,  eso.  William  Perkins,  Alexander 
Bannister,  Edmund  Furster,  captain  Wheattey , 
mod  others  their  associates,  on  certain  cove- 
nants and  conditions :  Provided  also,  that  the 
growth  and  proilnce  of  the  said  lands,  men- 
tioned in  the  preceding  proviso,  be  not  liable  to 
any  tax,  iinpost,  or  custom,  imposed  by  this 
act,  any  tiling  in  the  same  seeming  to  the  con- 
trary notwithstanding." 

In  the  House  of  Commons  on  Monday, 
March  t6ib,  1701-2,  (eight  days  afWr  Um 
death  of  king  William),  upon  reading  the  order 
of  the  day  for  the  House  to  resolve  itself  into 
m  conaniMee  Io  consider  of  the  supply  to  be 
granted  to  her  mijeaiy  for  the  better  support 
of  her  oHkiesty's  housfclold,  aad  of  the  hoaour 
and  dignity  of  ibe  cvown^ 

A  Petition  of  the  agents,  plantersi  and 
merchants,  eoncemed  in,  and  tradiag  to  the 
island  of  Barbadoea,  was  p#esen4sd  Io  the 
House  and  read  ;  setting  forth.  That  there  is  a 
duty  of  four  and  a  half  per  oent.  on  the  com- 
Bodities  of  the  soid  island  exported  tbcace  ; 
which  waa  granted  by  an  act  of  the  said  island 
in  September  IMS,  for  the  reparation  and 
building  of  fortifications,  and  defraying  ail 
otber  pobiic  charges  incident  to  the  govern- 
ment there ;  which  Ims  been  collected  1^  of- 
ficers appoiated  by  the  coasmissionen  or  tba 
caeteass  in  Esffland, .  and  applied  to  otbef 
uses ;  whereby  Uie  fortificationa  are  run  very 
much  out  of  repair,  and  other  public  necessary 
works  are  unbuilt,  and  their  magazine  un- 
provided, so  that,  in  case  of  a  war,  the  said 
island  and  all  other  the  sugar  plantatioDB  to 


tbe  wudward  of  JaaMica^  would  be  ia  daogw 
of  being  losly  if  an  enemy  sbmiid  attack  it; 
which  woald  ha  a  vast  less  to  Engiaad  :  uA 
prayiag,  that  the  sMd  doty  of  foor  and  a  half 
per  cent  may  be  applied  to  the  osea  for  whicb 
It  was  grivcB*  iB  order  to  tka  dafeaca  aad  sses> 
rity  of  tbe  said  ialand. 

It  was  ordered,  That  the  Petition  lie  ea  ifct 
table. 

On  the  84th  of  tbe  same  month, 
Ocaaville,  Ison  the  comatiltoe  of  ifas 
House  to  whom  had  been  ooasaulled  the  Btt 
for  the  better  support  of  her  aaajeaty's  beow- 
hold  and  of  tbe  honour  and  digaily  of  ihs 
crowa,  reported,  that  they  bad  directed  him  is 
move  the  House  that  an  bunbla  addicsa  aiij 
be  made  to  her  majesty,  tliat  tbe  d«ty  or  m- 
post  of  foar  and  a  half  per  eeot. 
Barbadoes  aad  the  Leeward  Island 
to  an  annuity  payable  to  tlie  heira  aad  \ 
of  the  earl  of  aLinooule,  be  applied  for  the  V 
pairing  and  erecting  such  ftfrtiftralieas  lai 
otber  public  uaes  for  the  safety  af  the  sai 
islands  as  her  maJMly  shall  direct ;  aad  that « 
aanual  account  bow  the  aaid  datioa  aball  haw 
been  expended,  may  be  laid  befom  the  Hesw 
of  Commons.  Aad  soch  aa  addreaa  waa  eidenl 
by  the  House. 

And  on  the  SOtb»  Mr.  Secretarv  Tcrasa  it* 
ported  to  the  House  that  such  addiass  haiiig 
beea  prsseatod,  her  mysty  waa  pisassd  w 
say  that  abe  wouhl  give  diredioBs  arrardisglv. 

It  is  observable,  Ihat  tbe  i 
in  tbe  early  p«n  of  the  rsiga  off'  hia  | 
jetty  (George  the  drd)  to  tbe  family  of  the  int 


earl  of  Ciratham,  and  those  subatnueaMy  gr 
ed  to  Mr;  Burka*  were  charged  upao  this  daty 
of  four  and  a  half  per  ceat.  Mr.  Bwika,  ia  •<- 
veniag to  one  of  h»  Reform  Bills  (alaCSSG. 
S,  0. 89),  writes : 

«  This  of  the  four  aad  a  half  par  i 
bis  grace"  [tbe  duke  of  Bedfoid] 
bad  escaped  aae,  or  bad  escaped  all  thamcaif 
bysiness>  who  acted  with  me  ia  Ihaae  wgnh 
tionsP  I  kaaw  that  sach  a  fand  causlad,  mi 
that  pensions  had  beea  alwave  gsamad  ea  ii, 
before  his  grace  waa  bonk  ThbAiadwaaM 
in  my  eve.  It  waa  fall  ia  the  cyea  af  ibess 
who  worked  with  ma.  It  wss  left  aw  priaciple 
Oa  psinciale  I  did  what  was  thea  dawe;  mk 


on  principle  what  was  left  undone  y 

I  didaotdaM  to  rob  tba  aatiea  of  all  faadsw 

rewaid  aMrit."    Letter  to  a  NoUe  Lord  ea  dw 

Attacks  made  upon  Mr.  Burke  and  hia  Peaswia, 

▲.».  1796.    Blirke*s  Works,  toL  8,  p^  94,  Sa» 

Bvaeditioa. 

Tbe  short-hand  writer's 
pv  tM,  cealaias  of  Mr.  M*Denald'a  ( 
only  tbe  reply,  p.  SOS,  4, 5. 

Upon  the  olausa  in  the  oomnsiarioa  la  ge- 
neral Melville  (p.  947),  which  rM|airce  him  n 


ito  hii  ofiice  agreeably  «'  to  thaiaoln 

a»daathorilieslhefewith  gives  lahiaa, 

ch  farther'powers,  instructions,  aad  aati 

lid. 


to  such  I 

rities,  as  should,  at  any  time  thereafter,  bs 
gr&nted  or  appointed  him  under  the  Idnc'i 
signet  and  ilgti  maaual,  or  by  hia  oidcr  ia  m 
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my  «oaoeil,**  there  tre  loiiie  mloable  obser- 
fttioiw  hi  tbeCanaditn  Freeholder,  fol.  S»  pp. 
77,  et  «ff .  See,  tllo,  voL  19,  p.  1168  of  tbie 
/aNectioa. 

It  is  obeerrable,  that  the  words  *  io  as  imich 
•'  (tbej  «ffe  priatod  ibiis  aeiiuMely  in  Lotf't) 
rhich  ocour  id  Ue  lettccs  patant  ef  Jttly  ttQ, 
764  (p.  360,  last  line  but  one),  are  somewhat 
mbiffuoas.  They  may  meao  *  in  so  far  as,* 
lud  tney  may  mean  *beaitise'  or  *  ainoe/there- 
•V  affirming  that  the  poH-tax  mentioned  in  that 
:lafise  of  the  letters  patent  was  not  contrary  to 
be  laws  of  Great  Britain. 

The  clause  in  the  argument  (p.  891)  at  thi! 
>ar,  stating  that  the  language  of  kinff  Edward 
he  1st  was,  that  erery  partof  bis  dominions^ 
lot  in  his  possession,  was  feudatory  to  him,  is 
omewhat  too  strong;  the  passage  referred  to 
ippenrs  to  relate  to  Wales  only. 

With  respect  to  the  proceedings  in  Quo  War- 
anto  (<ind  also  in  Scire  Facias)  which  were  had 
igainst  the  North  American  prorinoial  govern- 
nenia  in  the  latter  end  of  the  reign  of  Charles 
he  2nd,  and  which  are  alluded  to  in  Mr.  Har- 
j^rave's  argument,  p.  899,  see  vol.  8,  pp.  1067, 
\t  teq. 

In  p.  381,  after  the  passage  extracted  from 
Ihe  Prodamatiott  of  Octobei  7,  1763,  it  is  ma- 
terial to  refer  to  what 'follows  that  passage  in 
;he  Proclamation  as  set  forth  in  the  special 
rerdict,  p.  844. 

■  The  observations  inserted  pp.  331, 338,  upon 
lord  Mansfield's  judgment,  were  written  by  Mr. 
Ifkrj.  Marshall.  As  that  teamed  gentleman  is 
not  one  of  the  king's  sworn  Serjeants,  it  is  pro* 
!>able  that  Edwards  called  him  *  one  of  bis  ma- 
jesty's Serjeants  at  law,'  in  contemplation  of  the 
king's  writ,  in  obedience  to  which  the  learned 
persona  to  whom  it  is  directed  take  upon  them- 
selves that  degree.  Concerninff  this,  see  Ser- 
jeant Wynne's  Observationa  of  the  Antiquity 
ind  Dignity  of  the  Degree  of  Serjeaota  at  Law. 
P.  334,  I.  5.  Mr.  Baron  Maseres  has  tol^ 
me,  he  was  infbrme<l  by  Mr.  Justice  Willes 
himself,  that  he  did  not  concur  in  the  doctrine 
which  lord  Mansfield  in  the  case  of  Campbell 
V.  Halt  laid  down,  respecting  the  right  or  the 
crown  to  legislate  antecedently  to  a  renuncia- 
kon  of  such  right  for  a  conquered  coloay. 


Cabs  ov  Horx^ 
pp.  651,  d  ieq. 

FerhafM  the  following  extract  from  Dodson'a 
liiie  of  Sir  Michael  Foster  may  be  thongbt  to 
throw  illustration  on  the  turn  of  Mr.  Tbar- 
|uw*s  mind  some  years  before  this  trial  of  Mr. 
Home  ;  and  also  on  some  of  Mr.  Home's  ob- 
servations respeeting  tbe  influence  ai'  an  ap- 
point ineut  to  the  office  of  Attorney  General : 

*'  At  the  Lent  assizes  for  Surrey,  in  1758, 
an  indictment  against  Martha  Gray,  tbe  Jcecper 
of  East-Sheen  gate  in  Bicbmond-park,  of 
which  park  tbe  princess  Amelia,  daugiiter  of 
king  George  2,  was  then  tbe  rangeri  for  ob- 


stmctfng  lit  tnst  gate  a  commoD  fbotwi^ 
through  tbe  park^  «aas  tried  before  Bf  r.  iustios 
Foster,  who  greatly  disttngaished  himself  on 
the  occasion  by  his  firmness  and  integrity,  f 
am  bappy  to  hare  it  in  my  power  to  give  a 
particular  account  of  the  |rroceedings  at  Che 
trifil,  written  at  the  time  by  a  learned  lawyer, 
who  hath  since  fiRed  the  higiiest  station  in  tbe 
profession.  Mr.  Thorlow,  now  lordThurlow, 
wrote  the  following  letter,  liieorigraal  of  wbidi 
is  in  my  possession,  to  Mr.  Ewen,  a  nephew  of 
Mr.  Justice  Foster,  then  and  ibr  many  year* 
/ifterwards,  clerk  of  the  peace  for  Wiltsbira : 
"Dear  Sir; 
« I  write  at  the  baxard  of  your  fhmknig  me 
impertinent,  to  give  you  the  pleasore  of  hearing 
that  of  your  uncle  which  in  all  probability  yoa 
will  not  hear  from  him ;  I  mean  tbe  great  ho- 
nour and  general  esteem  which  he  has  gained, 
or  rather  accumulated,  by  his  inflexible  and 
spirited  manner  of  trying  tbe  Richmond  cause, 
which  has  been  so  long  depending,  and  so  dif- 
ferently treated  by  other  judges.  You  ha? • 
heard  what  a  deficiency  there  was  of  the  spe- 
cial  jury,  which  was  imputed  to  tbehr  back<« 
wardaeaa  to  aerve  a  prosecutioB  against  the 
princess.  He  has  fined  ail  tbe  afoseetem  flOL 
a-pieee.  They  made  bim  wait  two  houia,  aoA 
at iMt  rasert  to  a  t&ie$.  When  the  proBBcntOffe 
had  gene  through  part  ef  their  e?ideiice,  air 
Bacbard  Lloyd,  whe  went  down  ea  the  part  el 
tbe  crown,  aaid,  that  it  was  Aeedleas  lor  th^na 
te  go  on  epon  tbe  right,  aa  the  crown  was  not 
ppceared  to  try  that,  this  being  an  lndiotmee% 
which  oaald  not  possibly  determine  it,  because 
tbe  obstroctien  was  charged  to  be  in  the  pariab 
ef  WimUetoB,  whereas  it  was  in  truth  io  MerU- 
kdM,  which  was  a  distinct  parish  horn  Win* 
UetOB.  They  maintained  tkeir  own  fieor,  up- 
held  their  own  church,  snd  peid  tithes  to  their 
own  peraon ;  aud  Donesday-boek  aaeatkofm 
Mertlake.  On  the  ether  side,  it  w«i  said,  thai 
Domesday-book  roetitiona  it  as  a  liaron'e  fee, 
aed  not  as  a  parish ;  and  that  tbesurrey  in  the 
time  of  Henry  B,  meadons  WimUelon  wm  ea^ 
pellis  $uig  amnexii^  and  also  that  a  grant  of  it  in 
the  time  of  Edward  6,  makes  a  prorision  el 
tithes  for  the  vicar  to  officiate  io  tke  chapel  ef 
Mortlake.  Tbe  judge  turned  to  tbe  jury,  and 
said,  he  thought  they  wew  ooaae  there  to  try  a 
right,  which  the  subject  claimed  to  a  way 
tbroogii  Riohmond-park,  and  not  to  cavil  about 
little  low  objections,  wbtcb  have  no  relation  to 
that  right.  He  said,  it  is  proved  to  be  io  Wim«> 
bleton  parish ;  but  it  would  have  been  enough 
if  the  place,  io  which  the  obstruction  was 
charged,  had  been  only  repi.ted  to  be  in  Wim- 
bleton,  because  the  defendant  and  jury  must 
have  been  as  sensible  of  that  reputation  as  the 
prosecutors ;  but  bad  it  not  been  so,  he  should 
have  thought  it  below  th^  honour  nf  thecrown^ 
aAer  this  busbess  bad  been  dependiog  three 
assizes,  to  send  one  of  their  select  counsel,  not 
to  try  the  right,  but  to  hinge  upon  so  sonati  a 
point  as  this.  Upon  which,  sir  Richard  Lleyd 
made  a  speech,  setting  forth  tbe  gracious  dis* 
position  ef  the  king  in  suffering  this  cause  U 
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be  trieil,  which  he  could  have  rapprewed  with 
•  single  breath,  by  ordering  a  nolU  prtrnqui  to 
be  entered.  The  jod^e  said,  he  was  not  of 
that  opinion.  The  subject  is  interested  in  such 
isdictnaents  as  these  for  continuing  nuisances, 
and  can  have  no  remedy  but  this,  if  their  rights' 
be  encroached  upon ;  wherefore  he  should 
think  it  a  denial  of  justice  to  stop  a  prosecution 
for  a  nuisance,  which  his  whole  prerogative 
does  not  extend  to  pardon.  After  which,  the 
evidence  was  gone  through ;  and  the  judge 
•uroiDed  up  shortly,  but  clearly,  for  the  prose- 
cutors.* 

**  It  gfave  me,  who  am  a  stranger  to  him, 
reat  pleasure  to  hear,  that  we  have  one  Eog- 
sb  judge,  whom  nothing  csn  tempt  or  frighten, 
ready  and  able  to  bold  up  the  laws  of  his  coun- 
try as  a  great  shield  of  the  rights  of  the  people. 
I  presume  that  it  will  give  you  still  greater  to 
hear,  that  your  friend  and  relation  is  that  judge : 
and  that  is  the  only  apology  I  have  to  make 
for  troubling  you  with  this.  1  am,  dear' Sir, 
your  most  humble  servant,  £.  Thurlow.*' 
"  Fig-tree-court y  Inner  Temple^ 
April  11, 1758." 

'  Somewhat  connected  with  what  Mr.  Thur- 
low  reports  Mr.  Justice  Foster  to  have  said  of 
the  nok  protequi^  are  the  following  particulars, 
which  I  have  extracted  from  the  3d  volume  of 
Mr.  G.  WoodfalPs  recently  published  edition 
«f  the  Letters  of  Junius,  and  the  17tli  volume 
of  the'Pariiamentary  History. 

Crosby,  lord  mayor  (see  his  Case,  vol.  19,  p. 
1 137)  Oliver  and  Wilkes,  aMermen  of  London, 
having  discharged  a  printer,  who  in  the  oily  of 
London^  had  been  by  a  messenger  of  the  House 
•f  Commons  apprehended  for  breach  of  privi- 
lege of  parliament,  and  having  signed  a  war- 
rant of  commitment  of  the  messengei*  (whom 
however  they  discharged  upon  bail)  to  one  of 
the  city  prisons  for  assault  and  false  imprison- 
inenl'  of  the  printer,  the  House  of  Commons 
oidereil,  **  That  James  Morgan,  clerk  of  the 
lord  mavor,  do  at  the  table  expunge  the  mi- 
nutes taken  before  the  lord,  ma^or,  relative  to 
the  messenger  of  this  House  giving  security 
fsr  his  appesrance  at  the  next  general  quarter 
sessions  of  the  peace  ;*'  and  he  accordingly  at 
the  table  expunged  tb^same. 

*'Tbat  no  other  prosecution,  suit,  or  pro- 
ceeding, be  commenced,  or  carried  on  for,  or 
on  account  of  the  said  pretended  assault  or  false 
imprisonment." 

Junius  (Miscellaneous  Letters,  N^  95,  dated 
9th  April  1771,  and  signed  A  Whig)  in  relation 
to  these  transactions,  writes,  '*  I  wish  that 
grave  and  sober  men  would  consider,  indepen- 
dently of  the  other  questions  before  us,  how 
far  this  particular  precedent  may  extend.  If 
the  House  of  Commons  may  interpose,  in  a 
iingle  instance,  between  the  subject,  who  com- 
plains, and  the  laws,  which  ought  to  protect,  1 
see  qo  reason  why  they  may  not,  at  any  time, 
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by  their  vote,  stop  the  whole  ooarM  of  justict 
through  the  kingdom.  Besides  the  iDJory  dvs 
to  the  subject,  their  granting  a  noU  prmtfui  a 
in  effect  an  incroachment  upon  the  royal  pec* 
rogative." 

And,  in  a  Note  to  the  Letter  in  Mr.  Wood- 
fall's  edition  is  the  following  passage: 

"The  messengers  were  indicted  in  defisacetf 
the  reflolutions  of  the  House  of  Comoioos,  wU 
true  bills  were  found  against  theon,  bat  funber 
proceedings  were  stopped  by  the  Attorney -Ge- 
neral entering  a  noli  protequi.  As  the  arvs- 
ments  urged  by  Air.  Adair,  who  was  of  coasia 
for  the  printers,  on  shewing  cause  against  tba 
measure,  are  extremely  curious,  and  not  geae- 
rally  known,  we  shall  subjoin  them  for  tbe  it- 
formation  of  the  reader,  aud  for  the  better  e^i- 
ciclatioh  of  this  and  other  letters  upoo  the  sa^ 
ject  of  this  important  dispute, 

"  Mr.  Adair,  in  pursuance  of  notice,  attend 
the  Attorney  General,  Mr.  De  €vre^,  on  ike 
17th  of  May,  1771,  and  after  tbe  mdictisest 
and  an  affidavit  of  the  defendant  had  been  ttU, 
spoke  as  follows : — 

"  It  requires  no  arguments  to  shew,  tk: 
though  the  entering  a  noUproiequi  oo  proseo-- 
tions  at  tbe  suit  of  the  king  only,  is  aa  os- 
doubted  prerogative  of  tbe  crown  ;  yet  like  l! 
other  prerogatives,  it  is  intended  for  the  geaersi 
good  of  the  subject,  and  not  for  the  hindrance 
or  interruption  of  public  justice. 

"  It  is  indeed  a  discretionary  power,  hot  it  if 
to  be  exercised  not  according  to  an  arbitrsni 
but  a  sound  and  legal  discretion.  It  is  for  t^ 
reason,  Sir,  that  it  is  not  left  to  the  waoton  ca* 
price  of  a  favourite,  or  the  arbitrary  will  of  i 
minister,  to  be  executed  at  pleasure,  hot  it  ii 
deposited  as  a  public  trust  in  the  hands  of  tb« 
Attorney  General,  that  the  exercise  of  it  auv 
be  directed  by  his  knowledge  of  the  laws  aoi 
constitution  of  the  kingdom. 

"  Many  reasons  may  be  suggested  why  tbd 
power  should  be  most  spario^y  exercised  ii 
cases  of  prosecution  by  indictment. 

"  Though  the  king's  name  ia  necesMrilj 
used  as  tbe  general  guardian  of  the  lawa,  there 
is  another  party  concerned  in  indictmcDts,  ibe 
injured  party,  who  is  for^e  most  port  the  real, 
as  the  king  is  the  nominal  prosecutor. 

**  Tbe  practice  too  of  entering  a  noUprottq^ 
on  indictments  is  but  of  modem  date. 

t*  In  the  case  of  Goddard  and  Snaith  in  tbe 
6th  Mod.  S62,  Holt,  chief  justice,  said,  '  He 
*  had  known  it  thought  very  hard  that  the  At- 
torney General  should  enter  noU  protequi  opoa 
indictments,  and  that  it  began  first  to  be  prac- 
tised in  tbe  latter  end  of  kmg  Charles  the  $<f  i 
reign,  and  he  ordered  precedents  to  be  searcbai, 
if  any  were,  in  Mr.  Attorney  Palmer  of  Not- 
tingham's  time ;  and  at  another  day  be  declar- 
ed, that  in  all  king  Charies  the  let's  time  thf  le 
was  no  precedent  of  a  noli  pmequiaik  an  ia« 
dictment. 

"  i  therefore  submit  to  you,  that  (sitting  hat 
to  determine  upon  the  application  of  a  power  it 
recent  in  its  Gommenccmeati  and  of  which  «• 
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ire  lold  bv  so  respectable  an  authority,  that  it 
las  been  looked  upon  as  a  hardship  id  itself,) 
^ou  will  require  the  roost  cotcent  reasons  to  in- 
luce  you  to  exert  it  upon  this  or  any  other  oc- 
casion. 

**  Those  reaqpns  must  arise  either  from  the 
conduct  of  the  prosecutor,  the  personal  situa- 
ion  and  circumstance  of  the  defendant,  or  the 
ubject  oaatter  of  the  prosecution. 

**  I  do  not  find  from  tbe  affidavit  of  the  de- 
endant,  which  is  the  only  information  I  have 
lad  of  the  grounds  of  his  application  to  yon, 
hat  lie  complains  of  any  particular  hardship  or 
ppression,  arising'>ither  from  unnecessary  de- 
ly,  unusual  rigour,  or  any  other  misconduct 
]  the  prosecutor :  he  must  therefore  expect  the 
xtraordinary  interposition  of  the  prerogative  in 
lis  behalf  in  this  instance  either  from  something 
•eculiarjy  favourable  in  his  personal  situation, 
ihich  entitles  him  to  the  protection  of  the 
roivn,  or  from  the  charge  against  him  being 
otally  groundless  and  unfit  to  be  discussed  in  a 
ourt  of  justice. 

"  As  to  the  first  of  these  points,  if  we  con- 
ider  Mr.  Wbittam  not  being  a  magistrate's 
onslable,  or  any  other  oflicer  intrusted  with 
be  execution  of  the  laws,  but  acting  merely  in 

private  capacity,  as  wantonly  assaulting  one 
>f  the  king's  subjects,  in  his  own  house,  who 
Kas  not  even  accused  of  any  crime,  and  vio- 
sntly  attempting  to  deprive  nim  of  his  liberty ; 
:',  I  say,  we  consider  him  in  this  point  of  view, 
le  can  hardly  be  thought  a  fit  object  of  the 
oyal  favour  and  protection:  butif  we  view  him 
n  the  light  in  wbicb  he  has  thought  proper  to 
ilace  himself  by  his  own  affidavit,  he  will  be 
ouod,  if  possible,  still  less  entitled  to  that  ex- 
rtion  of  prerogative  for  wliich  he  has  applied. : 
)e  tells  you,  Sir,  that  be  is  a  messenger  of  the 
louse  of  Commons,  that  in  that  character,  and 
cting  under  the  express  orders  and  authority 
f  that  House,  he  did  the  fact  with  whicl\  be  is 
harged  in  the  indictment.  Does  he  mean.  Sir, 
bat  you  should  consider  this  as  a  reason  for 
:rantu)g  a  noli  prosequi  f  When  was  it  hesfiL 
efore  that  an  exertion  of  prerogative  was  ne- 
essary  to  support  the  authority  and  privileges 
f  the  House  of  Commons  ?  When  was  that 
louse  known  to  sue  to  the  servants  of  the 
rown  to  screen  their  officers  from  the  laws,  or 
rotect  them  from  the  iodigQatiou  of  an  iocon- 
iderabte  printer  f 

<*  I  believe  when  any  of  their  privileges  have 
een  really  invaded,  they  have  never  been 
)und  wanting  either  in  power  or  inclination  to 
upport  them  ;  and  1  am  satisfied  that  if  the 
louse  were  now  sitting,  Mr.  Whittaro  would 
ot  have  dared  to  make  an  applicalinn  so  ma- 
ifestly  tend'uig  to  expose  their  privileges,  and 
uthority  to  riiTicule  and  contempt.  But,  Sir, 
am  persuaded  that  the  honour  and  dignity  of 
he  House  of  Commons  are  safe  in  your  hands, 
nd  that  you  will  suffer  no  act  to  proceed  from 
'ou  that  can  throw  even  an  oblique  imputation 
ipon  them. 

••  If  there  is  for  these  reasons  nothing  in  Mr. 
^ThitUm's  personal  situation,  or  circumstances, 
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which  oan  entitle  him  to  an  extraordinary  in- 
terposition in  his  favour,  it  remains  only  to  be 
considered  whether  any  motive  can  be  suggest- 
ed from  tbe  subject-matter  of  the  prosecution  to 
induce  you  to  put  a  stop  to  it  by  an  exertion  of 
the  royal  prerogative. 

*'  The  charge  set  fibrth  in  the  indictment,  and 
not  denied  by  the  defendant's  affidavit  is  for 
assaulting  and  imprisoning  the  prosecutor,  Mr. 
Miller.  It  will  not  be  contended  that  there 
appears  apy  thin^  upon  the  face  of  the  indict- 
ment oppressive,  illegal,  unfit  to  come  beibre  a 
court  of  justice,  or  which  affords  any  motive 
whatsoever  for  granting  the  noli  prosequi ;  .the 
reason,  therefore,  if  any,  must  arise  from  the 
matters  set  forth  by  the  defendant's  affidavit. 
The  affidavit  states,  that  the  defendant  is  one  of 
the  messengers  of  the  House  of  Commons ; 
that  the  Speaker's  warrant  for  apprehending 
the  prosecutor  was  issued  by  order  of  the 
House,  and  that  in  consequence  thereof,  the 
defendant,  to  whom  the  warrant  was  delivered,, 
did  make  the  arrest  with  which  he  is  charged 
in  the  indictment,  and  that  he  used  no  violence 
in  so  doing  other  than  seizing'  Mr.  Miller  by  tbe 
arm,  as  is  usual  in  arrests. 

*'  1  apprehend  it  is  not  incumbent  upon  me 
here  to  consider,  as  I  submit  it  is  not  compe- 
tent for  you,  Sir,  to  determine  in  this  summary 
manner,  whether  the  matters  here  set  forth  do 
or  do  not  amount  to  a  good  defence,  or  legal 
justification.  We  are  not  now  to  try  the  cause  ; 
but  you,  Sir,  I  am  confident,  will  not  interpose 
the  prerogative  of  the  king  to  prevent  our  try- 
ing it  in  tiie  regular  coui-se  before  the  proper 
jurisdiction,  unless  the  prosecution,  as  it  now 
appears  before  you,  is  so  clearly  and  manifestly 
groundless,  andf  unfit  for  discussion  in  a  court 
of  law,  that  it  would  be  an  abuse  and  mockery 
of  public  justice  to  bring  it  to  a  trial.  If  the 
aathority  under  which  Mr.  Wbittam  alleges 
himself  to  have  acted  wks  not  competent  to 
authorise  the  fact  whiqh  he  committed,  or  if 
that  authority  never  was  in  fact  delegated  to 
him,  in  either  of  those  cases  the  prosecuuon  is 
well  founded  in  law.  If  any  doubt  or  question 
can  be  raised  on  either  of  these  points,  it  is  not 
so  clearly  groundless  as  to  justify  the  putting 
a  stop  to  it  by  prerogative  before  those  ques- 
tions are  legally  determined. 

**  It  might  well  be  questioned,  whether  the 
House  of  Commons  has  any  power  by  the  laws 
or  constitution  of  this  kingdom  to  authorise  the 
issuing  of  such  a  warrant  as  that  under  colour 
of  which  Mr.  Miller  was  apprehended. 

"  It  might  be  said,  and  supported  too  by  the 
greatest  authorities,  that  they  cannot  by  any 
act  of  theirs  singly,  create  any  new  power  or 
privilege  to  themselves.  That  tbere  was  a  time 
when  they  evidently  neither  possessed  nor 
claimed  any  such  power  as  that  in  question  i 
and  when  the  authority  of  an  act  of  parliament 
was  thought  necessary  to  punish  even  so  un- 
deniable a^ breach  of  privilege,  as  the  assaulting  '^ 
the  person  of  a  member  attending*  upon  bis 
duty  in  parliament.  The  statute.  Sir,  which  I 
here  allude  to,  is  the  11th  of  H.  6,  c.  11,  which 
4U 
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was  made  to  extend  the  proTisioDS  of  5tb  of  H. 
4,  c.  6,  for  punisbment  of  assaults  on  the  ser- 
vants of  members  of  parliament  ^ben  attending 
on  their  masters  in  tiieir  duty,  to  tbe  persons  of 
tbe  members  themsekes.  It  migbt  be  ur^^ed, 
tbat  tbe  power  ifi  question  bas  never  been  giren 
tbem  by  any  act  of  parliament,  and  tbat  if  there 
ever  #as  a  time  when  tbey  did  not  possess  it, 
they  can  by  no  other  means  have  legally  ac- 
quired it.  All  this  and  much  more  qnight  be 
said,  if  it  were  necessary  to  dispute  the  autho- 
rity of  tbe  House  of  Commons  to  issue  tbe 
warrant  for  tlie  commitment  of  Bir.  Miller; 
but  it  is  sufficient  for  me  at  present  to  contend, 
that  whether  they  htd,  or  btd  not  tbe  power, 
they  never  did  in  fact  give  the  defendant  «n^ 
authority  whatsoever  to  make  the  arrest  m 
question. 

«*  The  warranty  Sir,  tinder  colour  of  which 
Mr.  Whittam  acted,  is  a  warrant  purporting  to 
be  i^stied  in  pursuance  of  ao  order  of  the  House 
of  Commons,  and  signed  Fletcher  Norton, 
Speaker.  Bat,  Sir,  the  order  of  tbe  House^ss 
it  is  recited  in  the  warrant  itself,  is  tor  taking 
Mr.  Miller  mto  the  custody  of  tbe  Serjeant  at 
Arms,  or  his  deputy  ;  and  Mr.  Whittam  is  de- 
scribed in  the  direction  of  tbe  very  same  war- 
rant to  be  neither  tbe  one  nor  tbe  other  of  these. 
No  authority  whatsoever  can  be  convened  to 
Mr.  Whittam  by  virtue  of  an  order,  in  Which  he 
is  not  named,  and  which  particularly  points  out 
certain  persons,  In  contradiction  from  all  others. 
This  warrant,  therefore  (so  far  as  it  relates 
to  Mr.  Whittam,)  appears  to  be  issued  by  the 
Speaker,  (nerely  of  bis  own  authority , -unau- 
thorized by  any  order  of  the  House  of  Com- 
mons. Has  tbe  Speaker  any  power  to  commit, 
unless  he  derives  it  from  the  orders  of  tbe 
House  ?  If  be  has  not,  which  must  be  granted, 
he  is  bound  strictly  and  literally  to  pursue  that 
order  which  creates  his  authonty :  as  far  asne 
exceeds  it,  he  acts  without  authority  himself, 
and  most  clearly  can  convey  none  to  any  other 
person.    Mr.  Whittam,  therefore,  in  this  case, 
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case.  Every  motive  of  policy  aDAmAcafli 
seems  to  weigh  on  the  other  aide.  Tlie  qos- 
tion  to  be  tried  is  tbe  most  important  tbat  caa 
well  be  conceived.  The  privileges  of  the  Ilai 
of  Commons  on  the  one  side,  and  the  tibcrtia 
of  the  people  of  England  on  tlie  olherp  areMii 
to  be  materially  affected.  Perhaps  mdsed  k 
might  have  been  wished  tbat  this  surest  yartw 
had  never  been  started,  er  brought  to  the  pnUs 
view,  by  issuing  the  warrant  in  ooottioH.  Bet 
when  it  has  been  already  so  much  agitated,  md 
has  engrossed  the  attention  of  the  pobhE^  it 
seems  necessary,  fur  the  satisfadioD  and  qimi 
of  tbe  kingdom,  that  it  should  proceed  to  a  »- 
lemn  and  legal  determination  in  a  coort  of  j/m- 
tjce.  If,  therefore,  Sir,  the  House  of  CaoHMBi 
had  no  authority  by  law  to  authorize  Mr.  Wlit- 
tam  to  make  the  arrest  upon  the  proseculsr,  m 
if,  in  (act,  no  anthority  was  delegated  to  bis, 
in  either  of  these  cases  he  has  iOenltjr  assnl- 
ed  an  innocent  man,  and  deprived  him  of  Isi 
liberty ;  and  tbe  entering  a  noUproteovi  W9M 
be  no  obstruction  of  public  justice.  If  on  the 
other  hand  the  House  of  Commona  had  a  Iq^il 
authority,  and  regularly  delegated  the  cxsea- 
tion  of  it  to  Mr.  Whittam,  the  public  should  b 
convinced  of  it  by  a  discussion  and  delenniBi- 
tion  in  a  court  of  law.  And  the  granting  tk 
noli  prosequi  in  tbat  case  would  tend  to  MiikiA 
many  people  into  an  opinion  that  it  was  done  is 
screen  an  offender  from  the  laws,  who  bad  si 
legal  justification  in  a  court  of  justice :  I  thcK- 
(ore  submit  to  you.  Sir,  for  these  reaaons,  te 
-  you,  as  Attorney  General,  will  not  think  prs^ 
m  this  case  to  grant  a  noli  pratequL** 

**  Mr.  Attorney  General.  Do  joa  predsK 
any  evidence  ?•* 

«'  Mr.  Adair.  We  offer  no  other  evidcacc 
than  what  appears  in  the  affidaiit  of  tbe  de- 
fendant himself,  and  tbe  warrant  lo  wUcb  it 
refers." 

^^  VIt,  Attorney  QeMerol.  Yoo^ge  eKtiemrfy 
right  in  this,  that  it  is  not  at  all  a  fit  tbiagftr 
the  Attorney  General  to  try  either  the  Htx  spea 


acting  without  any  legal  authority  whatever,  in  '  #hich  the  defendant  is  indioted,  or  to  dcfta^ 


tbe  arrest  of  the  prosecutor,  a  prosecution 
grounded  upon  that  cannot  be  oonsidered  as 
totally  void  of  foundation.  But  supposing  for 
a  moment  that  the  nrosecntioo  was  IHvolons 
and  ill-grounded,  I  snnmit  tbat  that  alone  would 
not  be  a  reason  for  tbe  extraordinary  interposi- 
tion of  the  crown.  If  it  would  in  this  case,  it 
must  in  every  other ;  every  defendant  who 
fancied  himself  unjustly  prosecuted  would  ap- 
ply for  protection  to  the  crown ;  and  almost 
every  indictment  must  first  be  tried  by  tbe 
.Attorney  General  before  it  ooukl  oome  regu- 
larly into  a  court  of  justice.  I  presume  you 
will  conceive  it  was  not  for  these  purposes  that 
this  prerogative  was  yested  in  your  hands  ;  and 
that  there  must  appear  some  strong  reasons 
peculiar  to  the  case  to  shew  why  it  is  improper 
and  unfit  for  public  discussion,  besides  merely 
tbat  of  the  prosecution  being  ill-grounded,  to 
induce  you  to  make  this  extraordinary  ioterno- 
sitioo.     I  submit  to  you.  Sir,  with  great  deler- 


efice,  tbat  there  appears  no  such 


in  this 


mine  the  law.  The  only  questioD  la  this,  whe- 
ther it  is  fit  for  the  Idn^  to  interpone  as  the  pra- 
secntorofthisofibncef  That,  Itafceit,sboali 
be  tlie  ground  of  your  argnment,  and  the  paist 
upon  which  I  expected  satiafodioD.  The  aiS- 
davU  itself  sutes  tbe  messenger  of  the  fldois 
of  Commons  to  be  acting  nnder  the  aothsiily 
of  tbe  House  of  Commons ;  and  if  this  was  tlis 
only  way  in  which  that  question  coold  be 
brought  before  a  court  of  Uw,  I  sfaonld  k 
obliged  to  give  an  opinion  whether  it  oiigbt»  «r 
whether  it  ought  not 

«•  The  only  pomt  I  have  to  conaulcr  is,  «ba- 
ther  it  be  fit  for  tbe  name  of  tbe  crown  to  ap- 
pear In  prosecottog  one  who  appears  to  be  tbs 
messenger  of  the  House  of  Commons,  and  Is 
be  armed  by  the  authority  of  tbat  Honss  Ar 
doing  the  very  thing  he  bas  done  under  tbe 
orders  of  the  Housef  I  dont  mean  to  pav 
over  the  objection  which  has  been  nwde,  that 
tbe  Speaker  of  the  House,  by  orders  of  tbs 
House,  directing  the  wacrant  to  a  posoo  sat 
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piamtfl  in  iQcb  Offer,  whether  tbat  order  exteodg 
)n]y  to  arrestiDg  the  prosecutor,  apd  taking 
lim  into  the  custody  of  the  Serjeant  at  Amas,  or 
lis  depaty :  I  dare  say  I  take  Mr.  Adair's  ob- 
ection  perfectly  right ;  tbe  order  of  the  House 
8  for  taking  him  into  the  custody  of  the  Ser- 
eant  at  Arms  or  his  deputy ;  and  the  objection 
s,  that  the  person  in  whose  custody  the  prose- 
cutor vas  originally  taken,  »  neither  the  Ser- 
eant  at  Arms,  or  bta  deputy ;  and  the  doubt 
^ou  raise  upon  it  is,  whether  the  Speaker  of 
he  House  of  Commons  can  authorize  another 
lerson  to  arrest  and  bring  him  into  the  custody 
>f  the  Serjeant  at  Arms,  or  his  deputy ;  for  the 
^rjeant  at  Arms,  or  his  deputy,  is  the  proper 
md  the  only  custody  I  know  of  belongiog  to 
he  House,  and  the  gentleman's  ailment  is, 
hat  in  point  of  the  arrest  it  cannot  be  made 
vithout  the  Serjeant,  or  deputy  Serjeant,  with 
■espect  to  the  orders  of  the  House  of  Commons,  i 
ine  the  direction  of  the  warrant  by  the  Speaker, 
irhich  is  a  question  of  Uw  to  be  sore.     It  has 
Men  constant  in  point  of  practice  for  the  mes- 
lengers  to  be  employed  (m  the  orders  of  the 
Souee,  and  for  other  than  messengers  to  be 
imployed)  upon  tlie  very  same  occasion.  Th^re 
^  nothing  so  constant  as  tlie  messengers  all  ta 
le  employed:  there  are  some  few  instances 
Adhere  more  than  the  messengers  hare  been 
employed  upon  theae  occasions.    The  difficulty 
ipon  It  was,  whether  they  should  or  not  be  in- 
lerted  in  the  warrant:   or  whether  if  they 
prere  not  inserted  in  the  warrant,  it  could  tie 
Mmstmed  under  tbe  general  description  of  the 
^rjeant  at  Arms,  or  his  depaty ;  or  whether 
:hat  authority  could  go  to  warrant  those  which 
night  be  appointed  by  the  Serjeant  at  Arms,  or 
tits  deputy,  upon  that  occasion.    It  was  thought 
nore  proper  to  make  a  warrant  directed  to  the 
lerson  to  be  employed,  though  it  was  men- 
Joned  in  the  orders  of  the  House  that  the  cus- 
x>dy  was  to  be  that  of  the  Serjeant  at  Arms,  or 
lis  deputy,  according  to  the  usual  form  of  their 
)rders. 

*'  But  tbe  only  point  for  me  to  consider  b, 
low  fkr  it  Is  fit  the  king  should  be  the  prose* 
;ator  of  a  serr^t  of  the  House  of  Commons  in 
he  exertioa  of  a  pririlege  which  they  now 
daim,  which  they  hare  claimed  for  ages,  and 
tiare  been  in  the  possession  offer  ages,  and  that 
tbe  Idng  should  be  brought  into  a  proceeding 
igainst.  the  serrant  of  tbe  House  a»  a  prosecu- 
tor. The  noU  prouqui  is  called  a  prerogative 
right  of  tbe  crown ;  it  amounts  to  no  more 
than  this,  that  the  king  makes  his  election  whe- 
ther he  will  continue  or  not  to  be  the  prosecu- 
tor upon  an  indictment,  and  the  noli  prouqui  Is 
enteKd  in  the  same  words  in  case  of  the  crown 
IS  of  a  private  person.  The  entry  upon  the 
record  is  exactly  the  same  by  the  Attorney 
Gleneral.as  by  a  private  plaintiff  upon  record  in 
ftuy  civil  suit. 

**  I  did  expect  that  you  would  have  given  me 
Bom^  reason  tor  entertairflng  an  opinion,  that  it 
was  decent  and  fit  for  the  crown  to  continue 
and  stand  forth  as  a  pros^oytor  for  tbe  messen- 
g^er  of  the  House  of  Comiuoos  acting  under 
§ 


their  direction,  in  maintenance  of  a  privilege 
they  have  claimed  and  held  so  long.  That  ie 
the  only  point  I  put  it  upon.  The  affidavit  as 
made  by  the  defendant  makes  it  necessary  ta 
consider  him  as  an  officer  of  the  House.  • 

<*  I  did  not  indeed  expect  any  disputes  npoa 
it,  or  that  it  would  be  put  upon  s6  small  a 
grotmd :  the  reason  (  expected  was,  that  it  was 
becoming  an  officcir  of  tne  crown,  in  the  name* 
of  the  crowB,  to  continue  a  prosecution  by  the 
crown  against  the  messenger  of  the  House  of 
Commons  acting  under  the  authority  of  the 
House  of  Commons." 

**  Bfr.  Adair  expressing  a  doubt  whether  it 
would  be  proper  for  him  to  make  any  reply  to 
this,  the  Attorney  General  said  he  should  be 
glad  to  hear  him. 

"  Mr.  Adair.     With  recfard  to  what  yoa 
have  suggested,  it  is  true  the  entry  upon  re- 
cord is  the  same  in  the  case  of  the  crown  as 
of  a  private  person,  yet  in  a  prosecution  by  in- 
dictment the  crown  is  not  solely  concerned. 
To  make  the  case  exactly  similar,  it  should  be 
an  information  ex  officio^  or  any  other  really 
and  truly  a  crown  prosecution,  and  then  the 
entering  noli  protegui  upon  that,  would  be  tbe 
saiae  as  upon  private  actions.    But  in  the  case 
ef  indictments  the  kin^  being  in  fact  a  nominal 
prosecutor,  though  his  name  is  necessary,  and 
the  injured  party  being  the  true  prosecutor, 
who  applies  to  the  laws  of  his  country  for  jus-; 
tice  against  the  offender,  who  has  violated  those 
laws  and  particularly  injured  him :   if  in  that 
case  the  king  puts  a  stop  to  this  prosecution  by 
withdrawing  bis  name  from  it,  it  is  the  same  ia 
effect,  though  not  in  form,  as  if  he  sent  his 
mandate,  and  said  that  prosecution  should  not 
go  on :  because  if  he  withdraws  his  name  frora 
ft,  that  prosecution  cannot  by  tbe  laws  go  any 
further,  the  prosecutor  himself  cannot  proceed 
ia  bia  own  luime  j  the  withdrawing  tliat  name 
has  the  same  effect  as  the  actual  tnterpositioa 
of  prerogative  by  the  Attorney  General,  and 
epevates  the  same  as  a  pardon.    Mr.  Wbittann 
being  alleged  to  have  acted  under  the  authority 
of  the  House  of  Commons,  to  have  had  a  war- 
rant directeti  to  him ;   the  question  is  not  whe- 
ther the  warrant  is  legal  or  not,  but  whether  it 
IS  proper  for  the  crown  to  put  a  stop  to  thaS 
prosecution,  and  whether  the  privileges  of  the 
House  of  Commons  being  said  to  be  concerned, 
any  interposition  of  the  crown  be  necessary  te 
support  their  authority.    If  Whittam  has  acted 
in  pursuance  of  the  order  of  the  House,  if  those 
orders  are  aSch  as  the  House  has  a  competent 
authority  to  make,  I  submit  that  it  cannot  be  a 
doubt  that  that  matter  pleaded  or  brought  in  a 
regular  manner  before  a  court  of  justice  would 
be  a  sufficient  defence.  <  If  tbe  courts  of  law 
are  of  opinion  that  the  House  has  that  autho- 
rity, and  that  it  was  reg\ilarly  delegated   to 
W  hittam,  they  would  necessarily  be  of  opinion 
to  acquit  him ;   and  upon  that  ground  there 
appears  to  be  no  necessity  for  the  crown  with- 
drawing itself  from  a  prosecution,  which  hy  no 
p<»s.<iibie  meauK  can  prove  oppressive  or  inju- 
rious to  the  defendant.     If  he  has  acted  under 
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was  made  to  exteod  the  proTisioDS  of  5tb  of  H. 
4,  c.  6,  for  punisbmeot  of  assaults  on  the  ser- 
vants of  members  of  parliaroeDt  when  attending 
on  their  masters  in  tbeir  duty,  to  tbe  persons  of 
tbe  members  tbemsekes.  It  might  be  urged, 
that  tbe  power  ifi  question  has  uever  tieen  giren 
them  by  any  act  of  parliament,  and  that  if  there 
ever  #as  a  time  when  they  did  not  possess  it, 
they  can  by  no  other  means  have  legally  ac- 
quired it.  All  this  and  much  more  qnight  be 
said,  if  it  were  necessary  to  dispute  the  autho- 
rity of  the  House  of  Commons  to  issue  the 
warrant  for  tlie  commitment  of  Mr.  Miller; 
but  it  is  sufficient  for  me  at  nretent  to  contend, 
that  whether  they  htd,  or  bad  not  the  power, 
they  ne? er  did  in  fact  give  the  defendant  any 
authority  whatsoever  to  make  tbe  arrest  in 
question. 

"  The  warranty  Sir,  under  colour  of  which 
Mr.  Whittam  acted,  is  a  warrant  purporting  to 
be  issued  in  pursuanceof  anorderof  tbe  House 
of  Commons,  and  signed  Fletcher  Norton, 
Speaker.  But,  Sir,  the  order  of  the  House^as 
it  is  recited  in  the  warrant  itself,  is  tor  taking 
Mr.  Miller  into  the  custody  of  the  Serjeant  at 
Arms,  or  his  dtjputy  ;  and  Mr.  Wbittam  is  de- 
scribed in  the  direction  of  tbe  very  same  war- 
rant to  be  neither  tbe  one  nor  tbe  other  of  these. 
No  authority  whatsoever  can  be  conveyed  to 
Mr.  Wbittam  by  virtue  of  an  order,  in  Which  he 
is  not  named,  and  which  particularly  points  out 
certain  persons,  in  contradiction  from  all  others. 
This  warrant,  therefore  (so  far  as  it  relates 
to  Mr.  Whittam,)appear8  to  be  issued  by  the 
Speaker,  (nerely  of  his  own  authority,  unau- 
thorized by  any  order  of  the  House  of  Com- 
mons. Has  the  Speaker  any  power  to  commit, 
unless  he  derives  it  from  the  orders  of  tbe 
House  ?  If  he  has  not,  which  must  be  granted, 
be  is  bound  strictly  and  literally  to  pursue  that 
order  which  creates  bis  autlionty :  as  far  asne 
exceeds  it,  he  acts  without  authority  himself, 
and  most  clearlv  can  convey  none  to  any  other 
person.    Mr.  Wbittam,  tbereibre,  in  this  case, 


Adienia  to  this  Vclumer—  (1991 

case.  Every  motive  of  policy  anipfudcMi 
seems  to  weigh  on  the  otner  aide.  Trie  qao. 
tion  to  be  tried  is  tbe  most  important  that  cu 
well  l>e  conceived.  The  privileges  of  the  Heai 
of  Conomons  on  tbe  one  side,  and  the  Ubcma 
of  the  people  of  England  on  tbe  other,  areni 
to  be  materially  affected.  Perhaps  indeed  b 
might  have  been  wished  that  this  great  qMHa 
had  never  been  started,  or  brought  to  the  pal&e 
view,  by  issuing  tbe  warrant  in  ooestioti.  Ba 
when  it  has  been  already  so  macb  aigitated,  utf 
has  engrossed  the  attention  of  the  pdbbe;  i 
seems  necessary,  for  the  satislmcttoD  and  ^ 
of  the  kingdom,  that  it  flhoukl  proceed  lo  a»- 
lenui  and  l^al  determioatton  in  a  ooort  of  jm^ 
tice.  If,  therefore,  Sir,  the  House  of  Coidb>mi 
had  no  authority  by  law  to  authorise  Mr.  Wls- 
tam  to  make  tbe  arrest  upon  the  prosecutor,* 
if,  in  fact,  no  aathority  was  delegated  to  l^ 
in  either  of  these  cases  he  has  iOegmlly  assnl- 
ed  an  innocent  man,  and  deprived  htm  of  bi 
liberty ;  and  tbe  eoteriog  ^noUprmtmd  wmM 
be  no  obstruction  of  public  justice,  if  oo  ih 
other  hand  the  House  of  Commons  had  a  kpl 
authority,  and  regularly  delegated  tbe  enea- 
tion  of  it  to  Mr.  Wbittam,  tbe  public  shooM  be 
convinced  of  it  by  a  discusmon  and  detemsi- 
tion  in  a  court  or  law.    And  the  grantis^  tae 


you 
m  this 


acting  without  any  legal  authority  whatever,  in  '  #bich  the  defendant  is  indicted,  or  to  deter- 


the  arrest  of  the  prosecutor,  a  prosecution 
grounded  upon  that  cannot  be  oonsidered  as 
totally  void  of  foundation.  But  fupposing  for 
a  moment  that  tbe  vrosecntion  was  frivolous 
and  ill-grounded,  I  suomit  that  that  alone  would 
not  be  a  reason  for  tbe  extraordinary  interposi- 
tion of  the  crown.  If  it  would  in  this  case,  it 
must  in  every  other ;  every  defendant  who 
fancied  himself  oojostly  prosecuted  would  ap- 
ply for  protection  to  tne  crown ;  and  almost 
every  indictment  must  first  be  tried  by  tbe 
.  Attorney  General  before  it  couki  oome  regu- 
Uriy  into  a  court  of  justice.  I  presume  you 
will  conceive  it  was  not  for  these  purposes  that 
this  prerogative  was  vested  In  yoor  hands;  and 
that  there  must  appear  some  strong  reasons 
peculiar  to  tbe  case  to  shew  why  it  is  improper 
sod  unfit  for  publks  discussion,  besides  merely 
that  of  the  prosecution  being  ill-grounded,  to 
induce  you  to  make  this  extraordinary  interpo- 
sition. I  submit  to  you.  Sir,  with  great  defer- 
sfice,  that  there  appears  no  such  nasons  in  tbii 


legal  justification  in  a  court  of  jostioe :  I  theiv- 
tore  submit  to  you.  Sir,  for  these  reasons,  tht 
,  as  Attorney  General,  will  not  think  profct 
tiis  case  to  grant  a  noliprasequL** 

**  Mr.  Attorney  General,  Do  j<Hi  prsdK 
any  evidence  P" 

«*  Mr.  Adair.  We  otfer  no  other  cvidesee 
than  what  appears  in  the  affidavit  of  the  (l^ 
fendant  himself,  and  tbe  wairant  to  wbidi  ii 
refers." 

**Viv,  Attorney  Qemeral.  Yoa^reeztnsdf 
right  in  this,  that  it  is  not  at  all  a  fit  thii^  6r 
the  Attorney  General  to  try  either  the  ftct  ap« 


mine  the  law.  The  only  question  is  this,  whe- 
ther it  is  fit  for  tbe  king  to  interpose  as  the  ps- 
secotorofthisofibnoer  That,  1  take  it,  sboeU 
be  tlie  ground  of  your  afgnmeot,  and  the  paisi 
upon  which  I  expected  satiaftctiop.  The  afi- 
davit  itself  sutes  tbe  messenger  of  the  Hook 
of  Commons  to  be  acting  under  the  aothsniy 
of  tbe  House  of  Commons  |  and  if  this  was  tht 
only  way  in  which  that  qoestioa  eooM  ke 
brought  before  a  court  of  law,  I  sfaosU  h 
obli^  to  give  an  opinion  whether  it  oqgit, « 
whether  it  ought  not 

<«  The  only  pomt  I  have  to  conader  is,  vk- 
ther  it  be  fit  for  tbe  name  of  the  crown  to  ^^ 
pear  In  prosecottog  one  who  appears  to  be  ik» 
messenger  of  the  House  of  Commons,  and  n 
be  arm^  by  tbe  authority  of  that  House  fe 
doing  the  very  thing  he  has  done  under  tk 
orders  of  the  House  f  I  don't  mean  to  p« 
over  tbe  objection  which  has  been  made,  tktt 
tbe  Speaker  of  the  House,  by  ordera  of  ik 
House,  dixecting  the  wanrant  to  a  pctsoa  iK 
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lamtfl  in  racb  Offer,  wbelfaer  that  order  extends 
miy  to  arresting  the  prosecutor,  and  taking 
lim  into  the  custody  of  the  Serjeant  at  Arms,  or 
lis  deputy :  I  dare  say  I  take  Mr.  Adair's  ob- 
ection  perfectlv  right ;  the  order  of  the  House 
sfortakiDg  him  into  the  custody  of  the  Ser- 
eaot  at  Arms  or  his  deputy ;  and  the  objection 
9,  that  the  |>erson  in  whose  custody  the  prose- 
utor  was  originally  taken,  »  neither  the  Ser- 
eaot  at  Arms,  or  bis  deputy ;  and  the  doubt 
rou  raise  upon  it  is,  whether  the  Speaker  of 
he  House  of  Commons  can  authorize  another 
»er800  to  arrest  and  bring  him  into  the  custody 
f  the  Serjeant  at  Arms,  or  his  deputy ;  for  the 
terjeant  at  Arms,  or  his  deputy,  is  tne  proper 
nd  the  only  eiutody  1  know  of  belongiog  to 
be  House,  and  the  gentleman's  ailment  is, 
bat  in  poini  of  the  arrest  it  cannot  be  made 
rithout  the  Serjeant,  or  deputy  Seijeant,  with 
espect  to  the  orders  of  the  House  of  Commons, : 
;na  the  direction  of  the  warrant  by  the  Speaker, 
rhicb  is  a  question  of  Uw  to  be  sure.     It  has 
leen  constant  in  point  of  praetice  for  the  mes*' 
sogers  to  be  employed  (in  the  orders  of  the 
louse,  and  for  other  than  messengers  to  be 
tmployed)  upon  tlie  very  same  occasion.  Tb^ 
I  nothing  so  constant  as  the  messengers  all  ta 
le  employed:  there  are  some  few  instances 
Inhere  more  than  the  messengers  have  been 
mployed  upon  these  occasions.    The  difficulty 
ipon  it  was,  whether  they  should  or  not  be  tn- 
erted  in  the  warrant:   or  whether  if  they 
rere  not  inserted  in  the  warrant,  it  could  tie 
onstrued  under  the  general  description  of  the 
leijeant  at  Arms,  or  his  deputy  ;  or  whether 
bat  authority  could  go  to  warrant  those  which 
night  be  appointed  by  the  Serjeant  at  Arma,  or 
lis  deputy,  upon  that  occasion.    It  was  thought 
Qore  proper  to  make  a  warrant  directed  to  the 
erson  to  be  employed,  though  it  was  men- 
ioned  in  the  orders  of  the  House  that  the  cus- 
[Miy  was  to  be  that  of  the  Serjeant  at  Arms,  or 
lis  deputy,  according  to  the  usual  form  of  their 
rders. 

**  But  the  only  point  for  me  to  consider  is^ 
low  far  it  Is  fit  the  king  should  be  the  prose- 
utor  of  a  servant  of  the  House  of  Commons  in 
be  exertion  of  a  privilege  which  they  now 
ilatm,  which  they  hare  claimed  for  ages,  and 
lave  been  in  the  possession  of  for  ages,  and  that 
he  king  should  be  brought  into  a  proceeding 
.gainst,  the  serrant  of  the  House  as  a  prosecu- 
or.  The  w>U  prouqui  is  called  a  prerogative 
ight  of  tbe  crown ;  it  amounts  to  no  more 
ban  this,  that  the  king  makes  his  election  whe- 
her  he  will  continue  or  not  to  be  tbe  prosecu- 
or  upon  an  indictment,  and  the  noli  prategui  Is 
inteied  in  the  same  words  in  case  of  tbe  crown 
>s  of  a  private  person.  The  entry  upon  the 
ecord  is  exactly  the  same  by  the  Attorney 
jkneral  as  by  a  private  plaintiff  upon  record  in 
iny  civil  suit, 

**  I  did  expect  that  you  would  have  given  me 
ODD^  reason  for  entertaining  an  opinion,  that  it 
vas  decent  and  fit  for  the  crown  to  continue 
ind  stand  forth  as  a  prosecutor  for  tbe  messen- 
ger of  the  House  of  Commons  actioff  under 
§ 
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their  direction,  in  maintenance  of  a  privilege 
they  have  claimed  and  held  so  long.  That  m 
the  only  point  I  pot  it  upon.  The  affidavit  as 
made  by  the  defendant  makes  it  necessary  to 
consider  him  as  an  officer  of  the  House.  . 

**  I  did  not  indeed  expect  any  disputes  opoa 
it,  or  that  it  would  be  put  upon  s6  small  a 
ground :  tbe  reason  (  expected  was^  that  it  waft 
becoming  an  officer  of  tne  crown,  m  the  name, 
of  tbe  crown,  to  continue  a  prosecution  by  the 
crown  against  tbe  messenger  of  the  House  of 
Commons  acting  under  the  authority  of  the 
House  of  Commons.^ 

'*  Mr.  Adair  expressing  a  doubt  whether  it 
would  be  proper  for  him  to  make  any  reply  to 
this,  the  Attorney  General  said  he  should  be 
glad  to  hear  him. 

'*  Mr.  Adair,     With  regard  to  what  yoa 
have  suggested,  it  is  true  tbe  entry  upon  re- 
cord is  the  same  in  the  case  of  tbe  crown  as 
of  a  private  person,  yet  in  a  prosecution  by  in* 
dictment  the  crown  is  not  solely  concerned. 
To  make  the  case  exactly  similar,  it  should  be 
an  information  ex  officia^  or  any  other  really 
and  truly  a  crown  prosecution,  and  then  the 
entering  noli  pro$equi  upon  that,  would  be  tbe 
saiae  as  upon  private  actions.    But  in  the  case 
of  indictments  the  kin^  being  in  fact  a  nominal 
prosecutor,  though  bis  name  is  necessary,  and 
tbe  injured  party  being  the  true  prosecutor, 
who  applies  to  the  laws  of  his  country  for  jus-^ 
tice  against  the  offender,  who  has  violated  thosei 
laws  and  particularly  injured  him :   if  in  that 
case  the  king  puts  a  stop  to  this  prosecution  by 
withdrawing  bis  nsme  from  it,  it  is  the  same  ia 
effect,  though  not  in  form,  as  if  he  sent  hia 
mandate,  and  said  that  profiecntion  shonid  not 
ffo  on :  because  if  be  withdraws  bis  name  from 
It,  that  prosecution  cannot  by  the  laws  go  any 
further,  the  prosecutor  himself  cannot  proceed 
ia  his  own  name ;  the  withdrawing  tliat  name 
has  the  same  effect  as  the  actual  interpositioa 
of  prerogative  by  the  Attorney  General,  and 
epeiates  the  same  as  a  pardon.    Mr.  Whittana 
being  alleged  to  have  acted  under  the  authority 
of  the  House  of  Commons,  to  have  had  a  war- 
rant directed  to  him ;   the  question  is  not  whe- 
ther the  warrant  is  legal  or  not,  but  whether  it 
IS  proper  for  the  crown  to  pot  a  stop  to  thal^ 
prosecution,  and  whether  the  privileges  of  the 
House  of  Commons  being  said  to  be  concerned, 
any  interposition  of  the  crown  be  necessary  to 
support  their  authority.    If  Whittam  has  acted 
in  pursuance  of  the  order  of  the  House,  if  those 
orders  are  sOch  as  the  House  has  a  competent 
authority  to  make,  1  submit  that  it  cannot  be  a 
doubt  that  that  matter  pleaded  or  brought  in  a 
regular  manner  before  a  court  of  justice  would 
be  a  sufficient  defence.  .  If  the  courts  of  law 
are  of  opinion  that  the  Hou&e  hss  that  autho- 
rity, and  that  it  was  regularly  delegated   to 
Whittam,  they  would  necessarily  be  of  opinion 
to  acquit  him ;   and  upon  that  ground  there 
appears  to  be  no  necessity  for  the  crown  with- 
drawing itself  from  a  prosecution,  which  by  no 
possible  means  can  prove  oppressive  or  inju- 
rious to  the  defendant.     If  he  has  acted  under 


